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LIMITATION  OF  APPELLATE  JURISDICTION  OF  THE 
UNITED  STATES  SUPREME  COURT 


WEDNESDAY,  FEBRUARY  10,  1058 
United  States  Senate, 

Subcommittee  To  Investigate  the  Administration 
of  tike  Internal  Security  Act  and  Other  Internal 
Security  Laws,  of  the  (’ojimutek  on  the  Judiciary, 

Washington  I).  O. 

Tim  subconnniUoo  met,  pursuant  to  notice,  nt  10:85  a.  in.,  in  room 
F-39,  United  Slates  Capitol.  Senator  Itoman  L.  Hruskn  presiding. 

Present :  J.  G.  Sourwine, cliicf  counsel;  Dcnjamin  Maiulel.  rosea  rcli 
director;  and  F.  W.  Schrocder,  chief  investigator. 

Senator  Uruska.  The  committee  will  come  to  order. 

This  is  a  continuation  of  tlm  hearings  initiated  August  7X  1057,  on 
S.  264f).  \\\x  have  two  witnesses  here  today.  If  Mr.  Ttauh  is  present 
and  is  ready  to  proceed,  wo  will  start  witli  him.  And  then  1  under¬ 
stand  Mr.  Hart  will  bo  the  next  witness. 

Is  there  anything  that  wo  should  incorporate  into  the  record  nt 
this  time,  Mr.  Sourwine,  Imforo  Mr.  Kauli  proceeds  with  his  state¬ 
ment? 

Mr.  Sourwine.  Mr.  Chairman,  sinco  this  volume  of  the  hearing 
will  ho  printed  separately  from  tlm  other  volume,  l  suggest  it  might 
lm  desirable  to  place  in  tlm  record  at  this  point  a  copy  of  the  bill. 

Senator  IIruska.  That  will  l>c  done. 

(The  hill  referred  to  is  as  follows:) 

(S.  2046,  $5th  Coos.,  2d  sow.) 

A  RILL  To  limit  tlir  apellate  jurisdiction  of  the  Supreme  Court  to  certain  cases 

Ue  it  enacted  by  the  Senate  and  House  of  Hcprcscntativcs  of  the  United 
States  of  America  in  Congress  assembled ,  That  (a)  chapter  SI  of  title  28  of 
the  United  States  Code  is  amended  by  adding  at  the  end  thereof  the  following 
new  section : 

“§  1253.  Limitation  on  appellate  Jurisdiction  of  the  Supreme  Court. 

“Notwithstanding  the  provisions  of  sections  1253,  1251,  and  1257  of  this 
chapter,  the  Supreme  Court  shall  have  no  jurisdiction  to  review,  either  by 
appeal,  writ  of  certiorari,  or  otherwise,  nuy  case  where  there  is  drawn  Into 
question  the  validity  of— - 

“(1)  any  function  or  practice  of,  or  the  Jurisdiction  of,  nny  committee  or 
subcommittee  of  the  United  Stales  Congress,  or  nny  action  or  proceeding 
against  a  witness  charged  with  contempt  of  Congress ; 

“(2)  any  action,  function,  or  practice  of,  or  the  jurisdiction  of,  any  officer 
or  agency  of  the  executive  branch  of  the  Federal  Government  In  the  admin¬ 
istration  of  nny  program  established  pursuant  to  an  Act  of  Congress  or 
otherwise  for  the  elimination  from  service  as  employees  in  the  executive 
branch  of  individuals  whose  retention  may  Impair  the  security  of  the  United 
States  Government; 
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'*(3)  nny  statute  or  executive  regulation  of  any  Stole  the  general  imri>ose 
of  wlilch  Is  to  control  subversive  nclIvltlcM  within  Much  Stnto ; 

"(4)  any  rule,  bylaw,  or  regulation  adopted  by  n  school  tnmrd,  hoard  of 
education,  board  of  trustees,  or  similar  body,  concerning  subversive  activ¬ 
ities  In  Its  touching  body ;  nml 

"(fi)  nny  law,  rule,  or  regulntbm  of  nny  State,  or  of  any  board  of  bar 
examiners,  or  simitar  Innly,  or  of  any  action  or  proceeding  taken  pursuant 
to  nny  such  law,  rule,  or  regulation  t>ertnlnltig  to  the  admission  of  |>ersons 
to  the  practice  of  law  within  such  State.” 

(h)  The  analysis  of  such  chapter  Is  amended  by  adding  at  the  end  thereof 
the  following  now  Item : 

*‘1238.  Limitation  on  the  np]>el!ntc  Jurisdiction  of  the  Supremo  Court.*' 

Mr.  SoumviNK,  I  also  offer  for  tho  record  the  text  of  tho  notice  which 
was  placed  by  Senator  East  land  in  tlio  Congressional  Record  with  re* 
spect  to  this  nearing. 

Senator  I  Iiuiska.  It  is  so  ordored. 

(Tho  text  of  the  not  ice  referred  to,  as  published  in  the  Congressional 
Record  of  February  3, 1058,  pp.  1268  and  1200,  is  as  follows:) 

Notice  or  IIkarino  on  Him.  To  Limit  Appki.l\tb  Jurisdiction  or  Sui  re  me  Court 

Mr.  Eastland.  Pursuant  to  resolution  of  the  Committee  on  the  Judiciary  ojh 
proven!  Monday,  February  3,  Intensive  bearings  are  to  be  held  on  tho  bill  S.  2040,  to 
limit  the  appellate  Jurisdiction  of  the  Supreme  Court  In  certain  cases.  This  bill, 
Introduced  by  Senator  Jenner,  would  withdraw  from  the  Supreme  Court  of  the 
United  States  appellate  Jurisdiction  In  certain  specified  fields,  namely,  first,  with 
resist  to  the  Investigative  functions  of  the  Congress;  second,  with  respect  to  the 
security  program  of  the  executive  branch  of  the  Federal  Government;  third,  with 
respect  to  State  nnttsubvcrslve  legislation ;  fourth,  with  resist  to  home  rule  over 

I1  local  schools;  and,  fifth,  with  respect  to  the  admission  of  persons  to  the  practice 

of  law  within  Individual  States. 

All  persons  Interested  In  testifying  either  for  or  against  this  hill  or  any  of  Its 
provisions  should  immediately  communicate  their  desire  In  this  regard  to  me,  to 
the  chief  clerk  of  the  Committee  on  tho  Judiciary,  or  to  the  counsel  of  the  Internal 
Security  Sul»commlttce.  Pates  will  he  scheduled  for  these  hearings  so  ns  to  take 
care  of  all  who  wish  to  bo  heard ;  but,  since  the  committee  explicitly  directed  that 
the  hearings  be  concluded  In  time  to  report  the  1)111  hack  to  the  full  committee  for 
action  on  March  tO,  It  will  be  necessary  for  all  arsons  who  wish  to  appear  and 
testify  to  make  their  wishes  known  promptly  In  order  that  time  may  be  assigned 
to  them. 

Attention  Is  called  to  the  provisions  of  the  Senate  rule  requiring  each  witness 
who  intends  to  present  a  statement  before  the  committee  to  furnish  the  committee 
with  a  copy  of  such  statement  at  least  24  hours  before  the  time  of  his  scheduled 
testimony. 

i  Mr.  Souk  wine.  Senator  Jenner,  who  is  recuperating  from  a  rather 

|  severe  illness  at  his  home  in  Indiana,  has  asked  that  there  be  entered  in 

the  record  at  the  beginning  of  these  hearings  a  statement  which  is  in 
rough,  but  which  will  soon  be  available.  May  that  be  put  in? 

Senator  IIkuska.  That  will  be  incorporated  at  this  point  in  the  rec¬ 
ord  imon  its  arrival. 

(The  statement  referred  to  is  as  follows :) 

Statement  by  Senator  Wiliiam  H.  Jenner 

The  objective  of  my  bill  S.  2640  is  to  check  judicial  legislation  In  certain  fields 
where  It  has  been  damaging  the  internal  security  of  the  United  States. 

Utilisation  by  the  Congress,  as  this  bill  proposes,  of  the  power  conferred  by 
paragraph  2  of  section  2  of  article  III  of  the  Constitution  to  regulate  the  appel¬ 
late  jurisdiction  of  the  Supreme  Court  is  the  only  effective  way  to  reply  to  the 
Supreme  Court’s  usurpation  of  legislative  power  in  these  fields. 

This  authority  did  not  get  Into  the  Constitution  by  chance.  It  was  specifically 
inserted,  as  a  part  of  the  system  of  checks  and  balances  which  distinguishes  the 
Constitution  of  the  United  States.  The  purpose  of  this  provision  could  only 
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have  been  to  put  the  Congress  In  n  position  to  divest  the  Supremo  Court  of  It* 
ap]M>llnte  Jurisdiction  when,  In  the  discretion  of  the  Congress,  circumstances 
required  such  action.  In  fact,  under  ttie  Interpretation  of  this  clause  which 
has  been  uniform  Nlnco  1700,  the  Congress  can  withhold  apitellatc  jurisdiction 
from  the  Supremo  Court  simply  by  not  In  terms  granting  It.  Thus,  all  the 
appellate  Jurisdiction  the  Supremo  Court  has,  It  holds  by  virtue  of  congressional 
act;  and  of  course,  what  the  Congress  has  granted,  the  Congress  may  take  away. 

It  1ms  boon  said,  by  way  of  argument  against  iny  hill,  that  the  factor  of 
primary  importance  In  connection  with  appellate  Jurisdiction  Is  uniformity  of 
decision,  and  preservation  of  stare  decisis.  Hat  It  is  the  recent  decisions  of 
the  Supreme  Court  which  have  upset  the  principle  of  slarc  decisis  and  given 
us  confusion,  rather  than  uniformity,  In  decisions.  This  has  been  the  result  of 
the  Supremo  Court’s  attempts  to  legislate  Its  opinions  into  the  law  of  'the  land. 
Ily  taking  from  the  Supreme  Court  the  right  to  enforce  these  novel  Items  of 
Judicial  legislation,  my  hill  would  restore  stare  dcolsls  and  help  to  preserve  the 
uniformity  of  decisions. 

In  connection  with  this  point,  we  must  consider  the  nature  of  the  cases  In 
which  iny  bill  would  take  from  the  Court  Its  appellate  Jurisdiction.  With  re¬ 
spect  to  the  Investigatory  power  of  the  Congress,  the  Court  never  should  have 
such  appellate  powers.  As  Mr.  Justice  Clark  said  In  his  dissenting  opinion  In 
the  Walklns  case;  “So  long  as  the  object  of  a  legislative  Inquiry  Is  legitimate 
ami  the  questions  propounded  nre  pertinent  thereto,  it  Is  not  for  the  courts  to 
Interfere  with  the  committee  system  of  Inquiry.  To  hold  otherwise  would  Ik?  an 
Infringement  on  the  power  given  the  Congress  to  Inform  Itself,  nnd  thus  a 
tresspass  upon  the  fundamental  American  principle  of  separation  of  powers.” 
Mr.  Justice  Clark  declared  that  the  Court  majority  “has  substituted  the  Judiciary 
as  the  grand  Inquisitor  and  supervisor  of  congressional  Investigations,”  nod 
assorted  “It  lias  never  been  so.” 

In  the  field  of  administration  of  the  Government  employee  security  program, 
my  bill  does  not,  ns  some  of  Its  opimnenfs  would  have  us  believe,  strip  from  any 
employee  the  right  to  his  day  In  court  to  protect  his  constitutional  rights.  The 
hill  simply  prevents  the  Supremo  Court  from  stepping  in  and  making  new  rules 
to  the  detriment  of  the  security  of  our  country.  In  that  connection,  I  want  to 
reiterate  what  I  have  said  iK'fore:  the  right  to  his  day  In  court  does  not  give  any 
man  the  right  to  a  trial  before  more  than  one  forum.  Any  right  of  appeal  Is  a 
matter  of  grace. 

Substantial  portions  of  my  bill  have  to  do  with  areas  involving  States  rights, 
and  the  |>erforiimncc  by  States  of  functions  which  nre  primarily  of  concern  to 
the  States.  So  It  Is  with  the  matter  of  home  rule  In  the  administration  of 
schools  and  so  It  Is  with  res|>ect  to  actions  by  State  legislatures  to  combat  sub¬ 
version  within  the  boundaries  of  their  respective  States;  and  so  It  Is  with 
respect  to  the  powers  of  States  to  control  the  practice  of  law  within  their  bound¬ 
aries.  There  is  no  need  for  any  national  uniformity  with  respect  to  these  mat¬ 
ters.  They  nre  things  for  each  State  to  decide  for  Itself.  leaving  the  decisions 
In  each  State  to  the  highest  court  of  that  State,  nnd  taking  from  the  Supreme 
Court  of  the  United  States  any  power  to  step  In  and  Impose  an  arbitrary  rule, 
can  only  be  a  salutary  thing,  a  step  away  from  regimentation  and  hack  toward 
freedom  of  the  Individual. 

These  are  the  basic  principles  upon  which  my  hill  Is  based.  I  have  discussed 
them  previously  lu  far  greater  detail.  It  may  he  that  I  shall  do  so  again  near 
the  conclusion  of  this  hearing. 

Mr.  Sourwine.  I  have  nothing  else  to  offer  for  the  record  at  this 
time. 

TESTIMONY  OF  JOSEPH  L.  RAUH,  JR.,  NATIONAL  VICE  CHAIRMAN, 
ACCOMPANIED  BY  EDWARD  D.  HOLLANDER,  NATIONAL  DIREC¬ 
TOR,  AMERICANS  FOR  DEMOCRATIC  ACTION 

Senator  IIruska.  Mr.  Rauh,  you  have  been  kind  enough  to  furnish 
us  with  advance  copies  of  your  statement,  and  if  it  is  agreeable  with 
you,  as  you  go  along  with  this  statement,  perhaps  we  can  raise  ques¬ 
tions  that  may  occur  to  counsel,  or  to  the  chairman.  Is  that  agreeable  i 
Air.  Rauh.  Certainly. 
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Senator  Hiutska.  It  might  make  just  a  lililo  mom  sense  ns  we  go 
along. 

Mr.  Rauh,  arc  you  lie  1*0  individually,  or  do  you  represent  an  organi¬ 
zation?  Would  you  loll  us  wind  your  representation  is,  or  do  you  in 
your  statement? 

Mr.  11  Aim.  1  do  so  in  my  statement,  but  1  would  bo  glad  to  tell  you 
now.  Mr.  Edward  Hollander  on  my  right  is  the  national  director  of 
Americans  for  Democratic  Action,  I  am  a  former  national  eliainnan 
of  Americans  for  Democratic  Action,  ami  I  am  presently  vice  chair¬ 
man  dealing  in  the  field  of  civil  rights  and  civil  liliertios.  And  I 
appear  today  with  Mr.  Hollander  on  behalf  of  the  organization.  These 
happen  to  be  my  personal  views,  but.  I  am  stating  the  views,  as  1  un¬ 
derstand  them,  of  our  organization. 

Senator  IIkuska.  What  is  the  membership  of  the  organization? 

Mr.  Rauh.  Approximately  10,000  mcmlicrs. 

Mr.  IfnrsKA.  And  bow  is’it  distributed  geographically? 

Mr.  Rauh.  Well,  it  is  distributed  throughout  the  country.  1  would 
say  that,  it  more  or  less  follows  whom  you  find  the  preponderance  of 
liberal  opinion  in  America,  it  more  or* less  follows  that  distribution, 
llut  we  nave  members  in  all  States,  although  I  wouldn’t  claim  that 
in  the  State  of  Mississippi  wo  have  very  many  membei’s. 

Senator  IIkuska.  Do  you  tliinlc  there  are  some  States  in  which 
you  have  some  more? 

Mr.  Rauh.  T  am  sure  of  that.  Our  views  on  civil  rights  are  not 
very  well  received  in  some  areas. 

Senator  TIhvska.  Well,  is  it  true  -  T  am  asking  now  for  inv  per¬ 
sonal  information — are  there  any  social  parts  of  the  country  where 
there  are  greater  nnrnWrs  of  chapters  or  locals,  or  whatever  Von  call 
them? 

Mr.  It Arn,  Yes.  In  the  East  thev  are  principally  more  active, 
they  are  vigorous  chapters.  Our  Chicago,  Ill.,  group  is  one  of  our 
strongest. 

Senator  HnusKA.  And  your  appearance  here  is  hv  resolution  of  the 
executive  committee,  or  by  direction  of  the  president?  Is  there  any 
official  action  taken  by  the  organization  to  have  von  express  their 
views? 

Mr.  Ravil  The  national  chairman,  Robert  Nathan,  and  I  have  dis¬ 
cussed  this  problem,  and  the  executive  committee  has  at  times  in  the 
past  discussed  the  problem.  I  have  no  doubt  as  to  tlieir  view's. 

Senator  TIkvska.  T  just  wanted  to  know  the  connection  between 
your  presentation  and  the  representation  of  the  association. 

Mr.  Ravii.  I  believe  it  is  highly  official,  Senator. 

Senator  Hruska.  Yon  may  proceed,  Mr.  Rauh. 

Mr.  Rauh.  A(  Ibis  time  I  would  like  to  oiler  my  statement  and 
have  it  incorporated  in  the  word,  and  then  I  will  simply  talk.  It 
is  easier  than  reading  it,  since  you  have  had  the  benefit  of  it  in  ad¬ 
vance. 

Is  that  satisfactory? 

Senator  Hkcska.  That  will  be  all  right.  And  then  proceed  to  out¬ 
line  the  highpoinfs  as  you  see  them  at  your  owm  convenience. 
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(The  pivpnml  statement  of  Joseph  L,  Ihmli,  Jr.,  is  as  follows:) 

My  Uflino  Is  Joseph  L.  Itnuh,  Jr.  I  nm  former  national  chairman,  mid  pres¬ 
ently  vice  chairman,  of  the  Americans  for  Dcmocralh'  Action  on  whoso  behalf 
I  opjienr  hero  this  morning.  We  appreciate  this  opimrtunlty  to  slate  ADA’s 
views  upon  8.  2040. 

t  must  say  right  nt  the  outset  that  I  fliul  It  somewhat  strange  for  an  organiza¬ 
tion  of  liberals  to  be  the  outsimken  defenders  of  the  Supreme  Court  while  con¬ 
servative  groups  lead  the  nttnek  upon  the  Court.  Most  often  In  the  past  liberals 
have  been  on  the  inarch  against  the  Court  and  conservatives  have  defended  the 
Court  against  charges  of  pref erring  private  property  to  human  values.  One 
may  well  ask,  where  arc  the  people  who  fought  against  Franklin  Itoosevelt’s 
"court  packing"  plan  20  years  ago;  where  do  they  stand  today  on  this  gravo 
new  UKsault  ujioii  the  Court? 

The  Supreme  Court  Is  under  attack  today  because  Its  recent  decisions  em¬ 
phasizing  human  dignity  and  human  freedom  have  gone  contrary  to  the  views 
of  segregationist  politicians  In  the  South  and  sccurlty-mad  politicians  In  the 
North.  Instead  of  aping  the  tactics  of  the  Communists,  ns  so  many  of  Its 
critics  have  done,  the  Court  has  recognized  that  the  best  answer  to  communism 
lies  In  mi  over-broadening  democrncy;  the  Court’s  school  integration  decisions 
nud  Its  decisions  enforcing  the  Hill  of  Rights  arc  steps  to  that  end. 

Americans  for  Democratic  Action  believes  that  8.  2010  Is  a  subversive  bill  In 
the  true  sense  of  that  word;  we  believe  8.  2010  subverts  basic  principles  of 
American  government.  8.  2040  would  undermine  the  Hill  of  Rights  by  under¬ 
cutting  decisions  of  the  Supreme  Court  protecting  Americans  In  the  exercise  of 
rights  granted  by  the  Constitution.  It  would  end  the  independence  of  the 
Judicial  branch  of  the  Government  by  curtailing  the  authority  of  the  highest 
Court  and  threatening  the  authority  of  the  remainder  of  the  Judiciary.  It 
would  raise  the  s|»ector  of  legislative  dictatorship. 

One  finds  It  Ironical  to  have  to  point  out  to  a  Senate  committee  that  the 
Supreme  Court  represents  one  of  ♦he  great  checks  mid  balances  In  our  govern¬ 
mental  system  nud  that  It  is  upon  such  a  government  of  checks  and  balances  that 
our  Nation  has  grown  great.  The  Senate  is  itself  the  most  checked  and  bal¬ 
anced  parliamentary  institution  in  the  world.  The  small  Stales  balance  the 
large.  The  filibuster  checks  the  majority.  The  seniority  rule  gives  elderly 
chairmen  of  committees  a  restraining  band  on  all  proposed  action.  It  is  diffi¬ 
cult  to  see  how  n  body  so  well  cheeked  and  so  well  balanced  can  fall  to  recognize 
the  Supreme  Court  ns  the  true  balance  wheel  In  our  governmental  system. 

S.  2010  proposes  to  eliminate  the  appellate  Jurisdiction  of  the  Supreme  Court 
In  five  si>ecified  categories  of  cases  In  which  Senator  Jcnnor,  its  sqxmsor,  bit¬ 
terly  opiwsos  the  course  of  decision  by  the  Court. 

The  first  category  of  Supremo  Court  Jurisdiction  which  would  be  eliminated 
consists  of  cases  questioning  the  validity  of  congressional  Investigating  com¬ 
mittee  proceedings,  and  of  actions  to  punish  witnesses  before  these  committees 
for  alleged  contempt.  Here  Senator  Jenuer  Is  aiming  at  the  Surixmie  Court’s 
decision  in  the  Watkins  case. 

The  second  category  consists  of  cases  questioning  the  validity  of  any  loyalty- 
security  program  or  action  concerning  employees  of  the  Federal  Government. 
Hero  Senator  Jonnor  Is  aiming  at  the  Supreme  Court’s  decisions  in  the  Cole  and 
Service  cases. 

The  third  category  consists  of  cases  questioning  the  validity  of  State  action 
directed  nt  alleged  subversive  activities.  Here  Senator  Jenner  is  aiming  at  the 
Supreme  Court’s  decisions  in  the  Nelson  and  Sweezy  cases. 

The  fourth  category  consists  of  eases  questioning  the  validity  of  public  or 
private  school  regulation  of  alleged  subversive  activUles  by  teachers.  Here 
Senator  Jenner  is  aiming  at  the  Supreme  Court’s  decision  in  the  Slochower  case. 

The  fifth  category  consists  of  cases  questioning  the  validity  of  State  regula¬ 
tion  concerning  the  admission  of  persons  to  the  practice  of  law  within  a  State. 
Heie  Senator  Jenner  is  aiming  primarily  at  the  Supreme  Court’s  decisions  in 
the  Schwa  re  and  Koenigsberg  cases. 

Americans  for  Democratic  Action  submits  that  S.  2010  should  be  rejected 
because: 

I.  The  Supreme  Court’s  decisions  which  S.  2040  seeks  to  reverse  are  legally 
right  and  strengthen  the  fabric  of  our  democracy. 
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II.  Humiliation  of  flic  Supreme  Court’s  appellate  Jurisdiction  In  these  ini- 
portaul  ureas  of  the  relationship  of  the  citizen  to  his  Governiuent  threatens  our 
const  It  ut  lonnl  system. 

Wo  turn  now  to  cleat  with  each  of  these  points  sejMirntely. 

I.  Tub  Dkcihioxh  Witten  S.  2<llft  Skkkb  To  Hkvkiihk  Ark  Lkoai.i.y  ami  Moram.y 
IIkoiit  Axn  SrKKxuTHKX  Tin:  Faiuho  ok  Oiui  Dkmochacy 

S.  2010  npiR'nrs  to  lie  aimed  iirlnmrlly  at  eight  recent  Supreme  Court  deci¬ 
sions.  What  do  these  divisions  hold? 

The  Watkins  ease  holds  that  a  congressional  coinmlltee  must  In fortn  a  sale 
l>eiuicd  witness  why  the  Information  sought  from  him  Is  pertinent  to  the  com¬ 
mittee's  Inquiry. 

Is  It  led  a  haste  principle  of  American  life  that  anyone  forced  to  testify  any¬ 
where  should  know  why  he  Is  Ivlng  required  In  do  so? 

The  Colo  case  holds  that  the  Federal  employees  security  program  applies 
only  to  persons  holding  sensitive  jmslllnns. 

Is  It  not  a  hash*  principle  of  American  life  (hat  the  screening  of  our  citizens 
should  Im>  limited  to  areas  affecting  national  security? 

The  Service  case  holds  that  the  Secretary  of  State  must  follow  his  own 
regulations  In  discharging  employees. 

Is  It  not  a  hasle  principle  of  American  life  that  Government  ofllclals  should 
ho  required  to  follow  the  regulations  they  promulgate? 

The  Nelson  cast'  holds  that  a  State  “Little  Smith  Act"  conflicts  wllh  the 
Federal  Smith  Act  and  the  Federal  Government'*  paramount  Interest  In  na¬ 
tional  security. 

Is  It  not  u  haste  principle  of  American  life  that  the  Federal  Government 
has  the  resjHmslhlllty  for  protecting  our  security  against  foreign  enemies? 

The  Sweo/.y  ease  holds  11ml  a  Slate  legislature  must,  when  delegating  Its 
Invest  Igallve  authority,  do  so  within  reasonably  clear  limits. 

Is  It  not  a  hasle  principle  of  American  life  that  no  governmental  official  should 
have  unrest  riot  od  authority  to  Inquire  Into  the  lives  of  our  citizens? 

The  Shvhmvor  case  holds  that  a  school  teacher  may  not  lie  discharged  solely 
because  he  exorcised  Ills  privilege  against  self-iuerlmlmilloii. 

Is  It  not  a  knsle  principle  of  American  life  that  no  one  should  lie  punished 
for  exercising  a  constitutional  privilege  and  that  a  governmental  agency  should 
act  only  after  investigating  all  the  facts? 

The  Sehware  ami  Koonlgslierg  wises  hold  that  a  man  should  not  arbitrarily 
he  deprived  of  the  right  to  practice  law. 

Is  It  not  a  basic  principle  of  American  life  that  no  citizen  should  he  deprived 
of  his  opportunity  to  enter  hts  chosen  profession  except  for  sound  reasons  and 
after  on refill  procedures? 

There  Is  nothing  radical  or  strained  in  these  eight  decisions.  What  were 
radical  and  what  were  strained  wore  the  arbitrary  actions  taken  in  the  name 
of  national  security  which  the  Supreme  Court  was  required  to  upset  In  these 
eases  in  reliance  upon  the  Bill  of  Rights.  Just  how  moderate  these  eight  deci¬ 
sions  really  are  is  shown  by  the  substantial  unanimity  of  the  Supreme  Court 
in  these  cases.  The  average  vote  In  these  8  cases  for  the  principles  enunciated 
above  was  U  plus:  the  average  vote  against  was  2.  A  table  supporting  those 
figures  follows : 


Majority 

Dissent 

Watkins . 

ft 

1 

Cote . 

6 

3 

Sorvkv  . . . * . . . 

8 

0 

\ci<on . . 

ft 

3 

6 

2 

SlochoWr  . . . 

5 

4 

Sohwaro  . . . 

8 

Kwnijtsberjt . . . 

5 

3 

Total  .  . 

M> 

16 

+8 

+8 

6M 

2 
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Hero  Is  a  Court  of  tremendously  varied  backgrounds— a  former  governor,  2 
former  Senators,  a  former  State  Judge,  2  former  Federal  judges,  a  former  At¬ 
torney  Oeuernl,  ami  2  former  professors,  several  of  whom  had  long  and  distin¬ 
guished  reeords  at  the  bar.  Their  general  agreement  in  supisirt  of  these  eight 
decisions  should  he  a  cause  for  congressional  satisfaction,  not  hostility. 

Tlio  civil  liberties  climate  lias  Improved  over  t lie  last  4  years.  Tire  climate  lias 
turned  away  from  the  very  McCarthy  I  sin  which  lies  at  the  source  of  S.  2010. 
These  Supreme  Court  decisions  represent  (tie  liest  In  American  constitutional 
law  and  the  Itlll  of  flights.  This  Is  no  time  to  reverse  the  tide  that  Is  running 
for  human  freedom. 

II.  Kumination  or  HKSTniimoN*  ok  tiik  Supreme  Court’s  Avpkit.atk  Jimrsmo- 
tion  Threatens  Our  Constitution ,\r.  System 

To  restrict  the  npitclbile  jurisdiction  of  the  Supreme  Court  In  the  manner 
proposed  hy  S.  2010  would  he  IkjIIi  revolutionary  and  retrogressive.  The  late, 
former  Justice*  Owen  J.  Heberts  lias  written  that  preservation  of  the  Supreme 
Court’s  npitellnte  jurisdiction  "In  all  the  cases  which,  traditionally,  It  has  dealt 
with  ns  Until  ap)K>llatc  body  under  the  Constitution  ♦  •  •  Is  the  eore  of  the 
(Mart’s  fulfilling  Its  Independent  fund  Ions  In  our  system  of  government"  (I  Coh¬ 
orts,  Now  Is  the  Time:  Fortifying  the  Supreme  Court's  lndoj>ondence,  «T5 
A.  11.  A.  J.  1  (MM#).*  The  eminent  lawyer  and  president  of  the  American  J*aw 
Institute,  Harrison  Tweed,  agrees  with  Justice  Roberts  that  projtosal*  to  restrict 
the  traditional  npjtellate  Jurisdiction  of  the  Supreme  Court,  such  as  those  cm* 
Itodicd  In  S.  2010,  threaten  to  "destroy  our  governmental  framework  and  abandon 
the  philosophy  of  the  Constitution  calling  fur  three  halamtsl  departments  of 
government"  (Harrison  Tweed,  Provisions  of  the  Constitution  Concerning  the 
Supreme  Court  of  the  United  States,  21  H.  U.  h.  Ito\\l  (1051)).* 

S.  2010  purports  to  let  the  Jurisdiction  of  the  lower  Federal  courts  alone  and 
does  not  In  any  way  affect  the  jurisdiction  of  the  State  courts.  But  If  api>e1- 
lale  Jurisdiction  Is  taken  away  from  the  Supreme  Court  In  these  five  categories 
of  eases,  can  the  inferior  Federal  courts  and  Stnte  courts,  who  presumably  are 
given  the  final  word,  be  relied  upon  to  vindicate  constitutional  rights  In  these 
cases? 

Kvon  with  the  best  of  intentions  on  the  part  of  the  State  and  lower  Federal 
judges,  no  uniform  in  tenure  tat  Ion  of  the  Constitution  would  be  ix>ssible  under 
these  circumstances.  An  Individual's  rights  would  depend  upon  the  irrelevant 
circumstance  of  where  he  happened  to  bring  his  case.  This  violates  the  most 
fundamental  notions  of  equal  justice. 

So  far  as  the  Inferior  Federal  courts  are  concerned.  It  must  also  be  remem¬ 
bered  that  Congress*  control  over  them  under  the  Constitution  Is  even  greater 
than  It  Is  over  the  Supreme  Court.  The  Constitution  Itself  creates  the  Supreme 
Court  and  merely  authorizes  the  Congress  to  "ordain  and  establish"  Inferior 
courts.  The  judicial  power  of  the  United  States  Is  vested  In  the  Supreme  Court 
ami  such  Inferior  Federal  courts  ns  are  established  hy  Congress.  And  a  Con¬ 
gress  which  did  not  hesitate  to  retaliate  against  the  Surpeine  Court  because  It 
disagreed  with  the  way  the  Court  was  interpreting  the  Constitution  would  hesi¬ 
tate  even  less  to  move  against  the  lower  Federal  courts  for  the  same  reason. 
Passage  of  this  hill,  therefore,  would  be  a  thinly  veiled  threat  to  the  lower  Fed¬ 
eral  courts  to  disregard  the  Supreme  Court's  decisions  in  the  five  categories  of 
cases  in  question  or  else  l>e  the  next  object  of  Congress'  wrath.  No  matter 
liow  courageous  the  lower  Federal  judges  might  be  in  resisting  this  threat,  their 
Independence  would  be  jeopardized  by  the  very  fact  that  Congress  made  the 
threat  by  passing  this  bill. 

Neither  can  the  State  courts  be  relied  upon  to  vindicate  constitutional  rights 
under  our  Federal  system,  once  the  Supreme  Court’s  appellate  Jurisdiction  Is 
taken  away.  Although  article  VI— the  supremacy  clause — of  the  Constitution 
declares  the  Constitution  to  be  "the  supreme  law  of  the  land,”  binding  upon  all 
State  Judges,  there  would  be  no  way  to  determine  whether  the  State  courts  were 
in  fact  following  this  supreme  law — or  even  what  it  required— If  Congress  for¬ 
bids  the  Supreme  Court,  as  S.  2040  would  do  In  the  third,  fourth,  and  fifth  cate¬ 
gories  of  cases,  from  entertaining  appeals  from  the  Judgments  of  the  highest 
State  courts  allegedly  infringing  upon  constitutional  rights.  Nor  under  existing 
law  is  there  any  provision  for  appeal  to  the  lower  Federal  courts. 


*See  appendix  II. 
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In  Marlin  v.  Hunters  Lessee  (1  Wheat.  304  (U.  S.  1810))  Mr.  Justice  Story 
explained  the  motive  of  tlie  Founding  Fathers  for  granting  appellate  jurisdic¬ 
tion  to  the  Supreme  Court  from  decisions  of  the  State  courts — a  motive  “per- 
feotly  compatible  with  the  most  sincere  resect  for  State  tribunals’' — as  fol¬ 
lows  : 

‘"That  motive  Is  the  importance,  and  even  necessity  of  uniformity  of  decisions 
throughout  the  whole  United  States,  upon  nil  subjects  within  the  purview  of 
the  Constitution.  Judges  of  espial  learning  and  integrity,  in  0 liferent  States, 
might  differently  interpret  a  statute,  or  a  treaty  of  the  United  States,  or  even 
the  constitution  Itself:  If  there  were  no  revising  authority  to  control  these 
jarring  and  discordant  judgments,  and  harmonize  them  into  uniformity,  the 
laws,  the  treaties,  and  the  Constitution  of  the  United  States  would  he  different 
in  different  States,  and  might,  |>erhnps,  never  have  precisely  the  same  con¬ 
struction.  obligation,  or  efficacy  in  any  two  States.  The  public  mischiefs  that 
would  attend  such  a  state  of  things  would  he  truly  deplorable;  and  it  cannot  bo 
iKdiovod  that  they  could  have  escaped  the  enlightened  convention  which  formed 
the  Constitution.  What,  indeed,  might  then  have  !k»cii  only  prophecy,  has  now 
become  fact;  and  the  appellate  jurisdiction  must  continue  to  be  the  only  ade¬ 
quate  remedy  for  such  evils.” 

Since  the  founding  of  the  Republic,  it  has  been  recognized  that  constitutional 
rights  can  be  guaranteed  only  by  providing  for  such  appeal  to  the  Supreme 
Court,  the  arbiter  in  our  system  of  Government  of  the  relations  l>etween  State 
and  Nation  and  the  protector  of  the  fundamental  liberties  of  our  people.  This 
Is  why  Justice  Holmes  once  said  he  thought  the  Union  would  he  Imjierlled  If 
the  Supreme  Court  could  not  declare  laws  of  the  several  States  unconstitutional 
and  void.  “For  one  In  my  place,"  Holmes  said,  “sees  how  often  a  local  policy 
prevails  with  those  who  are  not  trained  to  national  views" — (Holmes,  Collected 
Legal  Papers  (1020),  205-20(1).  One  would  have  thought  that  this  issi  r* 
again  by  S.  2810,  had  been  resolved  once  and  for  all  by  the  Civil  War.  .  iute 
of  the  Union  still  dejiemls  on  Its  remaining  resolved  the  same  way. 

The  proposed  bill  Is  not  only  clearly  undesirable  but  also  threatens  our  con¬ 
stitutional  system,  t  ntn  aware,  of  course,  that  article  III  of  the  Constitution 
sjiecifles  only  the  cases  in  which  the  Supreme  Court  shall  have  original  jurisdic¬ 
tion  and  says  that  In  nil  other  cases  the  Court  shall  have  appellate  Jurisdiction 
"with  such  exceptions  and  under  such  regulations  as  the  Congress  shall  make." 
I  am  aware,  too,  that  frequent  statements  cun  be  found  In  Supreme  Court  opin¬ 
ions  that  Congress  has  unlimited  power  to  regulate  the  Jurisdiction  of  the  lower 
Federal  courts  and  the  appellate  jurisdiction  of  the  Supreme  Court. 

It  may  be  argued,  too,  that  there  is  precedent  for  S.  2640.  In  1868>  the  Radi¬ 
cal  Republican  Congress  withdrew  from  the  nppel late  jurisdiction  of  the  Supreme 
Court  review  of  certain  Judgments  of  the  United  States  circuit  courts  In  habeas 
corpus  proceedings.  In  order  to  frustrate  a  Supreme  Court  determination  of 
the  validity  of  post-Civil  War  reconstruction  legislation.  Even  though  the  case 
had  already  been  argued  and  was  under  consideration  by  the  Supreme  Court 
when  the  1S08  act  was  adopted,  a  unanimous  Supreme  Court  held  in  Ex  parte 
McCanllc  (7  Wall.  506  (U.  S.  ISOS))  that  Congress  had  deprived  It  of  its  author¬ 
ity  to  decide  the  case. 

Nothing  like  the  McCardle  case,  wrote  Justice  Roberts,  “has  ever  been  at¬ 
tempted,  but  tt  was  done  for  political  reasons  and  in  a  political  exigency  to  meet 
a  supposed  emergency"  (Roberts,  op.  clt.  at  3).  Some  writers  have  sought 
to  explain  the  case  on  the  ground  that  the  Supreme  Court  itself  was  undoubtedly 
relieved  to  be  rid  of  the  responsibility  of  having  to  decide  the  ease.  Be  that 
as  tt  may.  no  one  can  predict  whether  the  present  Supreme  Court  would  read  Er 
parte  McCardle  ns  holding  that  the  appellate  Jurisdiction  of  the  Supreme  Court 
Is  entirely  within  the  control  of  Congress  and  therefore  would  decide  that 
S.  2616.  if  it  became  law,  was  not  unconstitutional.  Harrison  Tweed  maintains 
that  it  Is  fair  to  say  that  “the  Founding  Fathers  did  not  intend  that  the  power 
given  to  Congress  to  make  exceptions  and  regulations  sho  lid  be  used  so  broadly 
ns  to  deprive  the  Court  of  appellate  Jurisdiction*  on  the  very  questions  and  at 
the  very  times  when  the  existence  of  that  jurisdiction  would  be  vital"  (Tweed, 
op.  cit.  at  3$).  No  one  can  deny  that  the  existence  cf  this  jurisdiction  is  vital 
If  one  ponders  the  kinds  of  questions  which  the  Supreme  Court  would  be  de¬ 
prived' of  handling  by  S.  2610  and  the  paramount  need  of  our  time,  so  far  as 
domestic  policy  is  concerned,  to  reconcile  the  demands  of  freedom  and  security. 

And  so  I  do  not  think  it  unreasonable  to  suggest  that  the  Supreme  Court  has 
not  yet  definitively  determined  how  the  provision  tn  article  III  giving  Congress 
power  to  make  exceptions  from  the  appellate  jurisdiction  of  the  Supreme  Court 
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can  be  reconciled  with  the  provision  in  article  III  vesting  in  the  Supreme  Court 
and  such  inferior  Federal  courts  as  Congress  may  establish  the  “judicial  power 
of  the  United  States/'  which  extends  to  “all  cases,  in  law  and  equity,  arising 
under"  the  Constitution.  J 

Chief  Justice  John  Marshall  intimated  In  Durousscau  v.  United  States  (6 
Craneh  307  (U.  S.  1810)),*  that  Congress  should  not  constitutionally  deprive 
the  Supreme  Court  of  all  its  appellate  Jurisdiction.  But  can  it  constitutionally 
deprive  the  Supreme  Court  of  all  Its  appellate  Jurisdiction,  except  a  little  that 
doesn't  really  matter? 

One  of  the  country's  foremost  students  of  our  Federal  system,  Prof.  Henry  M. 
Hart,  Jr.,  of  the  Harvard  Law  School,  has  suggested  that  the  Constitution  must 
not  be  read  as  authorizing  its  own  destruction  and  that,  therefore,  article  III 
cannot  reasonably  be  interpreted  to  permit  Congress  to  make  such  exceptions 
from  the  appellate  Jurisdiction  of  the  Supreme  Court  as  will  “destroy  the  essential 
role  of  the  Supreme  Court  In  the  constitutional  plan."  (nart,  The  Power  of  Con¬ 
gress  to  Limit  the  Jurisdiction  of  Federal  Courts,  CO  Harv.  L.  Rev.  1362,  1365* 
(1053). 1  Professor  Hart  points  out  that  the  McCardlt*  case  did  not  involve  such 
an  exception  because  even  after  tho  1808  act  was  passed,  the  Supreme  Court 
Itself  could  still,  in  accordance  with  other  statutes,  entertain  a  petition  for  a  writ 
of  habeas  corpus  wbleh  was  filed  with  it  in  the  first  instance.  In  fact,  following 
the  McCardle  case,  a  petition  for  habeas  corpus  seeking  to  test  the  constitution¬ 
ality  of  the  reconstruction  acts  was  filed  In  the  Supreme  Court  under  the  original 
Judiciary  Act  of  1780.  This  was  the  famous  case  of  Ex  parte  Yerger  (8  Wall.  85 
(U.  S.  1860) ,*  in  which  the  Supreme  Court  held  that  it  had  jurisdiction  to  grant 
the  writ.  A  decision  was  again  prevented,  but  this  time  only  because  Yerger 
was  released  from  the  challenged  military  custody  and  the  case  became  moot. 

It  should  be  noted  that  as  a  result  of  cases  falling  within  categories  (1)  and 
(3)  of  S.  2046,  individuals  may  be  imprisoned.  It  should  also  he  noted  that  S. 
2046  does  not  purport  to  interfere  with  the  Supreme  Court’s  authority  under 
title  28,  United  States  Code,  section  2241,  to  grant  writs  of  habeas  corpus. 
Indeed,  article  I,  section  0,  clause  2,  of  the  Constitution  expressly  provides  that 
“The  privilege  of  the  w’rit  of  habeas  corpus  shall  not  be  suspended,  unless  when 
in  cases  of  rebellion  or  invasion  the  public  safety  may  require  it."  Now,  if  the 
present  Court  should  follow  Ex  parte  Yerger  and  Ex  parte  BoUman  (4  Craneh  75 
(U.  S.  1807)),  In  which  the  Supreme  Court  granted  a  writ  of  habeas  corpus  to 
pass  on  the  legality  of  a  commitment  by  a  lower  court,  even  though  no  appeal 
from  a  conviction  had  been  authorized  by  Congress,  S.  2040  may,  to  this  extent, 
be  saved  from  a  judgment  of  unconslitutionality,  but  only  by  being  thwarted  in 
Its  apparent  purpose. 

Similarly,  some  category  (1)  and  (2)  cases  may  still  be  reachable  by  the 
Supreme  Court  under  title  28,  United  States  Code,  section  1252,  which  is  not 
touched  by  S.  2G10.  To  this  extent,  too,  S.  2640  w  ould  fail  of  its  purpose. 

But  neither  title  28,  United  States  Code,  section  2241  nor  section  1252,  would 
reach  cases  in  categories  (4)  and  (5).  Yet  the  importance  of  guaranteeing  con¬ 
stitutional  rights  in  cases  involving  a  person’s  right  to  earn  a  livelihood  in  the 
profession  In  which  he  has  been  trained  is  as  great  as  wdien  a  person's  very  life 
and  liberty  are  at  stake.  To  deprive  the  Supreme  Court  of  appellate  jurisdic¬ 
tion  in  these  cases  is  to  deprive  It  of  its  “essential  role"  In  the  “constitutional 
plan." 

So,  If  S.  2046  becomes  law  and  the  Supreme  Court  decides  that  every  possible 
way  of  gettiug  to  it  Is  closed  to  individuals  involved  in  eases  coming  within  the 
few  specified  categories,  I  very  much  doubt  that  it  would  hold  S.  2046  to  be 
constitutional. 

But  even  if  I  am  mistaken  in  this  view,  I  dare  say  that  most  professional 
opinion  tt’ould  agree  that  the  bill,  at  the  very  least,  Is  anticonstitutional,  because 
it  violates  the  basic  assumption  of  the  rule  of  law  which  is  the  essential  char¬ 
acteristic  of  a  free  government — an  indei>endent  judiciary.  Led  by  the  late 
former  Justice  Roberts,  the  Association  of  the  Bar  of  the  City  of  New  York, 
the  New  York  State  Bar  Association,  and  the  American  Bar  Association,  long 
before  tho  decisions  which  provoked  S.  2040  were  rendered,  went  so  far  as  to 
propose  that  the  Constitution  be  amended  to  deprive  Congress  of  its  authority 
to  make  exceptions  from  the  appellate  jurisdiction  of  the  Supreme  Court  in 
cases  arising  under  the  Constitution  (Roberts,  op.  cit.,  34  A.  B.  A.  J.  1072 
(1048),  74  A.  B.  A.  Rep.  438  (1040),  75  A.  B.  A.  Rep.  110  (1050)). 


1  See  appendix  I. 
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So  oven  if  8.  2010  should  bo  doomed  cnnsHluHnnnl,  tlinC  merely  (mitoses  nn 
oven  greater  res|toiislblHly  upon  iho  Congress  to  protect  the  essential,  eonsHiu* 
tlmml  role  of  the  Supremo  Court,  which,  jis  .fudge  beamed  Hum!  recently  ox- 
plaiiieth  Is  “to  keep  the  States,  Congress,  and  the  President  within  tliolr  pro- 
scribed  powers." 

An  example  in  u  noncon trovers! nl  area  may  help  to  clarify  the  point  I  am 
trying  to  make.  The  fifth  amendment  to  Clio  Const ftut inn  provides  Hint  private 
property  shall  not  lie  taken  for  public  use  without  Just  compensation.  1  tut  the 
doctrine  of  sovereign  immunity  says  that  the  Hovernmcnt  may  not  he  sued 
without  its  consent.  If  Congress  withhold  tills  nmxent,  prtvale  property  could 
he  taken  with  Impunlly  nml  (lie  const  11  ill ioiui I  claim  for  Just  com}teusatlon  could 
he  defeated.  Congress,  however,  hns  recognized  Its  rcsiHUislhlllly  and  there  has 
been  a  standing  consent  to  lids  kind  of  suit  < liS  If.  8.  C.  secs.  1310  (a)  (2),  1491 
(l)  (Snpp.  1052)).  A  congressional  withdrawal  of  consent  would  clearly  he 
nutlconslltutlomil,  If  not  unconstitutional. 

S.  2d  Id  plays  nn  old  tune.  Throughout  Its  history,  the  Supreme  Court  has 
lteon  subjected  to  violent  attack  for  decisions  with  which  powerful  forces 
in  Hie  country  have  disagreed.  And  different  methods  have  been  attempted  to 
discipline  Hie  offending  .Justices.  In  1804-05,  ihe  Jeffersonians  instigated  the 
move  to  lm|>cnch  Supreme  Court  Juslloc  Sniutiek  Chase  whom  they  accused  of 
harboring  "dangerous  opinions."  John  Marshall  was  Ihelr  real  objective,  hut 
first  the  effort  against  Chase  had  to  succeed.  Six  of  the  Jeffersonian  Senators, 
however,  broke  with  tliolr  party  nml  Joined  with  the  Federalists  In  voting 
Chase’s  acquittal  on  nil  counts.  The  Senate  thereby  settled  It  ns  a  matter  of 
practical  political  construction  of  the  Constitution  Hint  n  Federal  Judge  may 
not  Ik?  Inqteached  Iteeause  of  ids  "political  opinions,  his  conceptions  of  public 
policy,  or  Ids  Interpretation  of  the  laws"  (Hurst,  the  Orowth  of  Auierlenu  Law' 
(1950)  130).  In  spite  of  some  recent  posturing,  no  serious  attempt  1ms  been 
made  since  to  Impeach  a  Federal  Judge  for  any  of  these  reasons. 

Of  more  recent  memory  is  President  Roosevelt’s  1037  court-packing  plan, 
which  was  directed  against  the  Supreme  Court  Justices  who  were  accused  of 
usurping  the  function  of  Hie  legislature  In  dividing  economic  and  soclnl  ltollcy 
for  the  coiinlry.  Whether  or  not  one  agreed  with  Hie  decisions  which  provoked 
the  court-packing  plan,  and  I  certainly  did  not,  there  was  little  question  that 
substantial  opinion  throughout  the  country  feared  that  the  plan  would  destroy 
the  principle  of  Judicial  Independence.  Though  the  court-packing  plan  was 
undoubtedly  constitutional  In  form,  because  tbe  Congress  may,  under  the  Con¬ 
stitution,  determine  the  iiumltcr  of  Justices  on  the  Supreme  Court,  by  defeat¬ 
ing  the  plan.  Congress  settled  it  ns  another  |K)lnt  of  practical,  political 
construction  of  the  Coiisiihilhm  that  the  number  of  Justices  limy  not  he  Increased 
solely  to  change  Hie  course  of  constitutional  decision.  As  one  student  of  the 
Court  has  said,  "by  assuring  tenure  and  undlmlnlshed  pay,  the  Constitution 
clearly  meant  that  the  memlvrs  of  the  Supremo  Court  should  enjoy  the  Inde¬ 
pendence  to  1k> wrong"  (Hurst, op. ctt. nt  127) . 

And.  for  the  same  reason,  all  Ihe  many  previous  efforts  to  limit  the  appellate 
Jurisdiction  of  the  Supreme  Court  have  failed,  except  In  1S07  (Warren,  Legisla¬ 
tive  and  Judicial  Attacks  on  the  Supreme  Court  of  the  Flitted  States— A 
History  of  the  Twenty-fifth  Section  of  the  Judiciary  Act,  27  Am.  I#.  Hev.  1, 
101  at  3-1  (1013).J 

I  am  not  trying  to  argue  that  the  decisions  of  the  Supreme  Court  are  or 
should  l>e  above  criticism.  lint  I  do  agree  emphatically  with  Professor  Hart 
that  “the  deepest  assumptions  of  the  legal  order  require  that  the  decisions  of 
the  highest  court  iu  the  land  he  accepted  as  settling  the  rights  nml  wrongs  of 
the  particular  matter  Immediately  in  controversy"  (Hart,  op,  clt.  nt  1390).  I 
was  glad  to  read  In  the  February  issue  of  the  American  Bar  Association  Journal 
that  Mr.  Charles  S.  Rhyne,  president  of  the  American  Rnr  Association,  has 
urged  the  legal  profession  to  draw*  this  very  distinction  between  allowable 
criticism  of  the  Supreme  Court’s  decisions  and  Impassioned  personal  attacks 
upon  Judges  and  upon  the  Supreme  Court  ns  an  Instrument  of  government 
( Rhyne.  Defending  Our  Courts:  The  Duty  of  the  Legal  Profession,  44  A.  B.  A. 
J.  121  (1958).  The  question  Mr.  Rhyne  poses  and  the  answer  he  gives  goes  to 
the  heart  of  the  problem  raised  by  S.  2040.  "Is  our  first  concern,"  he  asks, 
“that  every  decision  be  correct.  Important  as  this  Is?"  “The  answer,"  he  says. 


*  Se*  appendix  If. 
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“la  clearly  no.”  “It  la  more  IiujHirlnnt  Hint  wo  linve  ImlciKMiilcnt  Judges,  free 
to  decldo  unfottorocl  by  mitalde  pressures.  If  uniwpiilnr  decisions  can  result 
in  loss  of  npiwllntc  Jurisdiction  or  Itiqwicli merit  of  Judges,  how  con  wo  hope  that 
fear  of  consequences  of  decisions— or  what  Is  even  worse,  political  corruption— 
may  not  seep  Into  and  rust  the  scales  of  Justice”  (p.  1 22). 

I  am  certain  that  the  Congress  Is  aware  of  Its  constitutional  responsibilities 
and  will  not  i>crin1t  S.  2010  to  pass. 

I  am  siiro  that  It  will  agree  with  the  noble  words  spoken  by  Mr.  Justice  Car- 
dozo  In  1021.  Justice  Cardozo  said  that  “The  great  Ideals  of  liberty  and  equality 
are  preserved  against  the  assaults  of  opportunism,  the  expediency  of  the  pass¬ 
ing  hour,  the  erosion  of  small  encroachments,  the  scorn  and  derision  of  those 
who  hnvo  no  patience  with  general  principles,  by  enshrining  them  In  constitu¬ 
tions,  nnd  consecrating  to  the  task  of  their  protection  a  body  of  defenders,  liy 
conscious  or  subconscious  Influence,  the  presence  of  this  restraining  power,  aloof 
In  the  background,  but  nonetheless  always  In  reserve,  tends  to  stabilize  and 
rationalize  the  legislative  Judgment,  to  Infuse  It  with  the  glow  of  principle,  to 
hold  the  standard  aloft  nnd  visible  for  those  who  must  run  the  race  nnd  keep 
tho  faith”  (Cardozo,  The  Nature  of  the  Judicial  Process  (New  Haven,  1021) 
02-01). 

Mr.  Raimi.  Mr,  Chairman,  at.  tho  outset,  1  would  like  to  any  that  tho 
situation  has  been  reversed  in  regard  to  liberal  and  conservative  groups 
and  tho  Supremo  Court  of  tho  T  Jiiitod  States. 

It  is  unusual  to  find  an  organization  of  lilxunlH  acting  ns  one  of  the 
most  outspoken  defenders  of  tho  Court.  History  shows  that  it  1ms 
always  in  tho  must  lieen  tho  conservative  interests  in  Amorim  who  have 
defended  tho  Supremo  Court  against  1il>crnl  attack.  Wo  have  had,  for 
example,  a  180-degrce  switch  since  Franklin  1).  Roosevelt’s  “court 
packing”  plan  in  which  tho  literals  in  America,  or  many  of  them,  were 
supporting  the  plan,  nnd  tho  conservative  interests  were  opposed  to  tho 
plan.  And  today  I  would  say  the  reversal  of  that  situation  is  some¬ 
what  strange. 

I  don’t  make  anything  of  this  point  except  to  note  that  it  is  an 
interesting  historical  parallel,  and  it  may  warrant  the  deduction  that 
any  time  you  go  after  the  Court  because  of  your  personal  views  on 
decisions,  a  dangerous  point  has  been  reached,  nnd  that  liljernls,  they 
have  been  wrong  at  times  in  tho  past  when  they  went  after  the  Court 
for  decisions  reached. 

Not  that  the  Court  is  ntiove  criticism,  hut  that  it  should  Ik*  nlmve 
any  threats  to  its  itu!c|>cmlcncc. 

Now,  it  seems  to  me  the  Court  has  come  under  attack  today  localise 
of  a  new  emphasis  on  human  dignity  and  human  freedom  which  has 
gone  contrary  to  the  views  of  segregationist  politicians  in  tho  South 
and  security-mad  politicians  in  the  North. 

Now,  the  Court  in  recent  times  has  made  what  I  believe  will  Ik; 
historic  decisions  on  the  side  of  human  dignity  nnd  human  freedom. 

Mr.  SoumvixK.  May  1  interrupt  just  a  moment  ? 

Mr.  Rauii.  Certainly. 

Mr.  Soitrwink.  Those  epithets  are  your  own,  arc  they,  or  are  they 
epithets  of  the  Americans  for  Democratic  Action? 

Mr.  Raimi,  Those  are  my  own.  I  wrote  the  statement,  Mr.  Sonr- 
wine.  Whether  another  member  of  Americans  for  Democratic  Ac¬ 
tion  would  lmvo  used  stronger  words  or  weaker  ones,  I  don’t  know.  I 
don’t  see  how  yon  could  have  used  a  weaker  word  than  “segregation¬ 
ists.” 

I  think,  indeed,  if  the  Senators  from  the  South  were  here,  they 
would  nil  finppily  sul>scril>e  to  that  title. 


•IS 
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Mr. ,  Hoodwink.  So  t li:i(  we  nmv  know  wlml  von  me  talking  about, 
w  I  in  I  is  ii  security-mad  politician/ 

Mr.  I<  Aril*  I  would  say  it  is  out*  who*  in  large  measure,  mused  I  ho 
art  ions  whirl)  flu*  Supreme  Court  revolted  in  I  hi*  eight  divisions  to 
wliirh  I  will  come.  I  would  pul  ill  I lui!  category  flu*  actions  whirl) 
tlio  Supreme  (knot  and  I  would  like  (o  ronio  to  that  in  drlail  and 
show  Clio  unanimity  of  fho  Suprrmo  Court  on  fhis  whirl)  (ho  Sir 
promo  Court  rovoi*sed  in  (ho  eight  divisions,  whirl)  I  iimlci'slund  S. 
‘20 10  opposes.  Now,  il  sroins  In  mo 

Mr.  Soimwixr.  You  moan  a  security mad  pulitirian  wmdd  inrludo 
anybody  (hat  had  anything  to  do  will)  flu*  divisions  Had  I  hr  s"!  nemo 
Court  ivvorsedf 

Mr*  R.vrn.  No,  I  didn't  sav  dial,  Mr.  Sourwine.  I  said  t hat  l 
thought  il  was  a  lypo  of  person  who  had  hrrn  in  on  llu*  general  con* 
thirl  whirl)  Mio  Supivme  Court  reversed.  I  don’t  say  dial  every  pri  ¬ 
son  in  rvrry  situation  would  hi*  in  that  category.  And  I  am  suro 
reasonable  mrn  rould  dilVrr  on  sonu*  of  tliriii. 

Somr  of  llu*  rasrs  wnv  rloso,  (hough  most  of  (limn  wrn*  nol. 

Mr.  Sou  aw  in  i:.  Yon  mean  somo  explicitly  approvrd  (lit*  rondurl. 
dial  flu*  Suprrmo  (’mill  in  its  division  reversed? 

Mr.  It  At Ji.  Yes,  I  think  so. 

Mr.  Snntwixu.  Would  dial  inrludr  fho  members  of  llu*  rout  Is  of 
appeal  who  wmte  divisions  whirl)  llu*  Supivme  Court  reversed? 

air.  1 1 a i 1 1 1 .  No.  I  lliink  llu*  mivmhm*s  of  llu*  courts  of  appeal  wrro 
making  a  dofrrrnro  fo  Congress  in  dial  respect.  1  don't  lliink  any 
of  dirm  agreed  will)  wlml  was  going  on.  1  think  llioy  frit  and  il 
is  nol  unusual  for  rourls  of  appeal  and  dislrirl  rourls  to  feel  that 
they  mud  it  not  receive  net  ion  of  Congress,  lot's  say,  and  I  think 
that  the  Supreme  Court,  romposrd  of  mrn  who  have  hern  Senators, 
governors,  and  so  on  and  so  forth,  has  a  little  less  temerity  about 
dial  kind  of  art  ion. 

Now,  if  1  may  proceed,  sir. 

In  all  due  ivspivl,  we  feel  that  S.  ‘2lV|t>,  wliirh  is  before  I  his  com¬ 
mittee,  is  a  subversive  hill  in  the  true  sense  of  that  won!,  wliirh  is 
that  it  subverts  basic  prineiples  of  American  Government. 

Now,  it  would  do  that,  it  seems  to  me,  in  these  three  ivspivl  s.  First, 
it  would  undercut  the  derisions  of  the  Supivnu*  Court-  sustaining  the 
Hill  of  Rights  in  important  areas  of  American  life. 

Second,  it  would  end,  or  at  least  weaken,  the  independence  of  the 
judicial  brunch  by  curtailing  the  authority  of  tin  highest  court  and 
threatening  the  authority  of  the  remainder! 

Third,  it  would  raise’*  specter  of  legislative  dictatorship,  in  that 
if  the  Courts  are  to  have  their  jurisdiction  tampered  with  because 
Congress  does  not  agree  with  the  position  taken  by  the  courts,  then 
no  court  can  be  truly  independent. 

And  I  might  say  at  this  point  that  if  you  will  look  at  article  III 
of  the  Constitution,  which  is  the  judicial  section,  the  judicial  article 
of  the  Constitution,  this  fairly  cries  out  with  a  demand  for  judicial 
inde]>endencc.  I  think  if  there  was  one  thing  the  Founding  Fathers 
tailored  in  it  was  judicial  independence.  And  that  is  why  you  have, 
for  example,  Air.  Chairman,  lifetime  tenure.  That  is  why  von  have 
the  fact  that  Congress  cannot  even  cut  the  salaries  of  the  judges  at 
the  time  they  cut  cvcrvlmdy  eta's  salaries.  And  it  seems  to  indicate 
that  the  Founding  Fathers  very  wisely  favored  independence. 
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Senator  IIiu'ska.  in  I  lull  -connect  ion,  of  com>c,  you  would  iiJmi  have 
In  recite,  in  all  fairness,  that  j mi  l  ioii  of  I  la*,  ( ’misfit  ill  ion  which nays 
dial  Congress  may  prescrilie  Ilia  jurisdielion  of  Ilia  Supreme  Court. 
Now,  (o  llm  extent  dial  dial  manias  all  these.  oilier  things,  wlmt 
i  inumciit  would  you  have? 

Mr.  Kauii.  OIi,  vary  specific  comment.  And  I  will  room  to  that 
now  inslaad  of  where  l  haveil  in  my  statement. 

Senator  IIiiunka.  You  nin  eonie  lo  it  laler.  I' ill  if  you  raise  these 
points,  there  are  points  in  dial  document  that  expressly  give  Hie  Con¬ 
gress  the  power  and  the  right  to  limit  the  jurisdic  tion  of  the  Supreme 
Court. 

Mr,  Kauii.  Since  you  raised  if,  I  will  come  to  it  without  waiting. 

Article  III,  section  1  of  the  Constitution  provides  that  - 

Tin*  Judicial  jKiwer  of  Ilia  I'lillctl  Slater  xlmll  Ik*  v«wtc<l  In  one  Supreme  Court, 
and  la  Hiidi  Inferior  Coiirls  as  Uic  roiigresM  may  from  lime  to  time  ordain 
and  c.slatdtah. 

This  section  I  refers  lo  the  judicial  power  of  the.  United  Slates. 

Send  ion  2  goes  on  and  stales  wheat*  that  judicial  power  is,  and  refold 
to  all  the  eases  arising  under  this  Constitution,  the  laws  of  the  United 
Slates,  and  so  forth. 

Then  conies  t  he  sentence  to  which  you  referred : 

In  all  (lie  fil lier  c  ases  liefnrc  menlloiioU-  • 

(hat  is,  after  giving  the  Supreme  Court  original  jurisdiction,  it  goes 
on  losiiy,  as  you  have  indicated  — 

la  all  tin*  oilier  eases  hefnre  nicJiltouH,  the  Supreme  Court  Hlmll  have  api*llntc 
Jiirlsillclloti  txiih  as  to  Law  and  Fact,  wlfli  such  exception,  and  under  smh 
Ucgulultonsus  Hie  Congress  slnil!  make. 

Now,  in  a  true  sense,  the  sentence  I  have  just  read  is  in  conflict  with 
the  earlier  sentences.  In  other  words,  it  seems  to  me  that  the  Consti¬ 
tution  gives  powers  to  the  Stinreme  Court  in  sections  1  and  2,  and 
seems  to  take  them  away  to  a  degree  in  the  sentence  about  exceptions 
by  Congress.  In  my  opmion~and  I  base  it  on  the  study  I  have  made, 
and  1  base  it  also  on  a  magnificent  article  by  Prof.  Henry  M.  Hart, 
Jr.,  at  (5(5  Harvard  Law  Itevicw,  1302,*  written  before  this  particular 
controversy  arose — that  what  “exceptions”  means  is  exceptions  within 
the  general  framework  of  Supreme  Court  review. 

Ill  other  words,  you  might  very  well  take  away  some  minor  or  spe¬ 
cialized  jurisdiction  of  the  Court. 

Senator  I  Lutsk  a.  Whom  does  it  say  “minor”? 

Why  do  you  road  the  word,  “minor,”  in  there? 

Mr.  Kauii.  Premise  the  Congress  also  set  up  a  Supreme  Court. 
The  only  court  referred  to  in  the  Constitution  is  the  Supieme  Court. 
And  I  would  say  that  it  is^  inconsistent  that  you  set  up  a  Supreme 
Court  and  give  it  jurisdiction  and  then  turn* around  and  say  Con. 
gross  can  take  it  all  away. 

Senator  IIiirsKA.  It  might  be  inconsislent,  but  it  is  a  fact.  And 
what  I  am  asking  is,  where  do  you  find  the  word  “minor”  in  there? 
Is  it  in  the  book? 

Air.  Kauii.  I  read  the  word  “minor”  or  “specialized”  into  the  Con¬ 
stitution  on  the  theory  that  the  Founding  Fathers  didn’t  do  ineon- 
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sistent.  tiling  they  <Iidn*t  sot.  up,  in  my  judgment,  a  Supreme  (’nurt. 
and  I  lion  say  yon  could  take  ils  jmisilirl  ion  away. 

Senator  iIiuska.  Hut,  Mr.  Ranh,  you  just  got  through  tolling  us 
that  they  did  that. 

Mr.  Rauii.  I  am  saying  L  interpret.  the  sentence  removing  the 
jurisdiction  as  a  limited  son  I  once.  I  inferjnvt  it  as  not  allowing  the 
destruction  of  (ho  Constitution  liy  permitting  Congress  to  take  away 
the  Supremo  Court's  jurisdiction  and  Ihoivhv  the  independence  of  the 
judieiary.  In  other  words,  it  sin'ins  to  me  tliat.  (lie  spirit  of  the  (’ou¬ 
st  it  ut  ion  is  one  of  l\  branches,  and  that  no  I  branch  ran  so  weaken 
the  other  2  hranehes  as  to  take  away  the  liasie  checks  and  balances. 
Wore  you  to  take  away  substantial*  jurisdiction  from  I  lie  Supreme 
Court  in  important  areas  of  Ameriean  life,  you  would  lie  going  con- 
trary  to  the  spirit  of  the  Constitution  and  to  the  jurisdietion  of  tlm 
Supreme  Court. 

Senator  IIiikska.  Of  eoui'se,  you  have  put  your  hand  on  the  very 
reason  why  this  hill  has  been  introduced,  as  f  understand  the  intro¬ 
ducer  thereof.  I  am  trying  now  to  portray  as  well  as  I  ran  his  views 
on  it.  Hut  it  is  her  a  use  of  the  transgression  upon  the  area  of  activity 
of  the  Congress  depriving  it  of  its  independenee  and  coonlinafe  status 
by  (ho  Supremo  Court  in  its  division,  it  isherauseof  that  that  the  hilt 
is  heiv.  And  now  we  find  you — and  logically  so,  in  the  view  you  have 
taken— saying  you  can't  trample  on  the  Supivme  Court. 

Hut  that  has  not  been  done,  or  any  effort  to  do  it  made  until  (lie 
Siipivme  Court  has  trampled  on  the  Congress. 

Mr.  Rath.  Senator,  1  don't  think  the  eight  eases-  -and  I  will  get  to 
them  promptly — I  don't  think  they  warrant  that  generalization. 

Senator  iIiu\ska.  I  don't  want  to  get  too  argumentative  about  that, 
hut  it  just  occurs  to  mo  that  when  the  f minors  of  the  Constitution  are 
held  to  he  such  intelligent  men,  as  you  hold  them  to  he  and  as  I  hold 
them  to  he,  and  yon  make  the  statement  that  they  didn't  intend  to  set 
up  a  Supivme  Court  and  then  take  the  powers' ’away  from  itj  I  say 
that  I  would  like  to  accord  to  these  men  the  intelligence  and  ability  to 
see  what  they  did  heiv,  and  if  it  is  that  apparent  to  you  and  to  mV,  T 
have  an  idea  that  that  apparent  conflict  and  the  apparent  taking 
away  of  the  powers  of  the  Supivme  Court  which  they  created  was 
also  apparent  to  them,  and  yet  they  saw  lit  to  leave  it  tfiere. 

Mr.  ll.\t?ir.  I  think  it  was  apparent  on  the  assumption  that  I 
believe  they  were  making,  that  the  exception  power  was  a  limited 
power  and  the  grant  power  was  an  overall  power. 

Senator  IIiu  ska.  And  that,  I  might  say,  if  we  may  get  hack  again 
to  the  category  of  lilvral  and  conservative,  that  is  a*  strange  concept 
for  one  who  is  known  as  a  liberal,  to  put  that  kind  of  a  strained  and 
narrow  construction  on  constitutional  language. 

Mr.  Ravil  Senator,  you  have  to  put  the  strained  and  narrow  con¬ 
struction  either  on  the  first  sentence  and  on  the  basic  philosophy  of 
checks  and  balances,  or  on  the  sentence  dealing  with  exceptions.  I 
put  a  narrow  construction  on  the  sentence  dealing  with  exceptions 
Ixvauso  I  put  a  broad  construction  on  the  first  sentence  and  on  the 
basic  philosophy  of  the  Constitution  in  favor  of  checks  and  balances. 

Senator  IIiu  ska.  Very  well. 

Mr.  Rakii.  As  a  matter  of  fact,  may  I  make  the  point  heiv,  I  would 
just  like  to  make  this  one  point - 
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Mr.  Souiiwink.  First,  perhaps  wo  ought  to  lako  up  the  point  you 
just  made  Iwforo  wo  leave  it.  Can’t  you  conceive  Unit  this  powor  in 
I  ho  Congress  In  make  regulations  and  exceptions  with  respect  to 
I  ho  Supremo  Court’s  appellate jurisdict  ion  is  itself  one  of  the  checks 
and  balances  which  was  explicitly  written  in  fho  (Constitution? 

Mr.  Hauii.  I  don’t  think  tlml*  would  lie  a  check  or  a  balance,  Mr. 
Sourwine,  I  think  that  would  l>o  a  termination  of  the  Court's  inde¬ 
pendence. 

Mr.  SmmwiNK.  Do  you  read,  Mr.  Hauii,  that  particular  clause  as 
giving  all  fho  jttdieiaf  power  of  t ho  United  Slates  to  the  Supreme 
Court? 

Mr.  Hauii.  And  such  inferior  courts  as  Congress  may  ordain,  yes. 

Mr.  SmmwiNK.  If  does  not,  then,  expressly  give  all  of  the  judicial 
powers  to  the  Supreme  Court,  it  gives  all  of  the  judicial  power  to 
t ho  judicial  system,  which  includes  on  the  one  hand  a  Supreme  Omit 
and  on  the  other  hand  such  inferior  courts  as  the  Congress  may 
establish. 

Now,  it  is  not  in  conflict  with  that  theory  for  the  Congress  to  decide 
which  courts  shall  have  certain  appellato  powers,  is  it? 

Mr.  Hauii.  Yes,  it  is,  Air.  Sourwine,  where  tho  bill  is  aimed  at 
reversing  the  decisions  of  the  Supreme  Court  in  an  area  basic  to 
American  life,  namely,  the,  relationship  of  the  citizen  to  the  State  and 
the  Nation. 

Mr.  Soi'ii wink.  Hut  you  do  not  claim  that  the  clause  of  the  Consti¬ 
tution  which  you  read  gives  fho  Supremo  Court  all  of  flic  judicial 
power? 

Mr.  Rauii.  No,  sir. 

Mr.  Souiiwink.  You  do  not? 

Mr.  Hauii.  No,  sir. 

Mr.  SoumviNB.  All  right. 

Air.  Hauii.  I  must  say  it  is  somewhat  ironical,  not  only  are  the  lib¬ 
erals  and  flie  conservatives  on  different  sides  than  usual,  hut  here  I 
am  in  a  Senate  Chamber  defending  checks  and  balances.  And  now, 
the  Senate,  in  my  judgment  is  the  most  cheeked  and  balanced  parlia¬ 
mentary  institution  in  the  world.  The  small  States  halance  the  large 
States.  Tho  filibuster  checks  the  majority.  The  seniority  rule  gives  a 
longtime  elderly  chairman  a  restraining  hand  on  all  proposed 
legislation. 

I  didn’t  come  here  to  argue  the  wisdom  or  the  lack  of  wisdom  of 
that  situation.  I  simply  came  hero  to  point  out  that  it  is  true,  that  here 
you  have  a  checked  and  balanced  Senate — it  has  been  the  history  of 
this  body — and  I  think  that  the  Senate  should  well  think  of  its  own 
cliecks  and  balances  before  it  goes  ahead  and  removes  a  very  impoitant 
int  rat  Bipartite  check  and  balance. 

Now,  with  that  introduction,  in  coming  to  the  five  specified  cate¬ 
gories  which  Senator  .Tenner's  bill  is  intended  to  deal  with,  I  don’t 
know  that  there  would  be  any  dispute  among  us  on  that,  that  is,  I  think 
tho  language  is  fairly  clear,  atui  that  it  indicates  that  Senator  Jen- 
ner  was  intending  to  remove  the  jurisdiction  from  the  Supreme  Court 
in  an  effort  to  reverse  eight  cases. 

Now,  there  may  lie  one  or  two  that  he  didn't  think  was  in,  and 
there  may  be  one  or  two  that  he  intended  to  go  in.  But  I  think  that  it 
not  unfair  that  the  hill  was  aimed  at  eight  decisions  of  the  Supreme 
Court.  And  I  would  like  to  go  into  those  eight. 
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ItuM  vforo  I  do,  I  won lil  I ilvo  I o  ssijv*  (lint  my  testimony  will  In*  under 
I  wo  general  headings,  some  of  which  have  already  been  alluded  to  in 
(lie  questioning. 

First,  Americans  for  IVmocratic  Art  ion  lakes  Mia  position  that  tlm 
Supremo  Court  divisions  which  S.  *2lU(i  seeks  to  reverse  are  legally 
rignl  and  strengthen  the  fabric  of  our  democracy. 

Second,  elimination  of  (lie  Supremo  Coiiil’s  unpelhito  jurisdic¬ 
tion  in  these  important  arras  of  the  relnt ionship  of  the  citizen  to  his 
(iovernmeul  threatens  our  constitutional  system. 

1  would  like  to  turn  lii^Ho  (ho  part  of  our  statement  that  deals  with 
the  fact  that  the  divisions  which  S.  *2(11(1  seeks  to  reverse  are  legally 
and  morally  right  and  strengthen  the  fabric  of  our  democracy. 

Mr.  Soiuiwink.  At  that  point,  Mr.  Hanh,  is  it  your  conception  that 
this  hill  wmdd  reverse  any  division  of  the  Supremo  Court  l 
Mr.  K.nm.  Ves,  Mr.  Sourwiuo,  it  is.  And  it.  wmdd  rove  iso  them 
in  this  way.  U  would  be  a  statement  to  the  court  of  appeals,  which 
Ims  Ikvu  reversed  in  many  of  these  eases  I  can  just  quickly  go 
through  and  tell  you  how  many  of  the  eight  cases  they  were  re¬ 
versed  in. 

They  were  reversed  in  Walking  in  Colo,  in  tlm  Service,  not  in 
Nelson,  in  Swcozy,  in  Slochowor.  in  Sell  ware,  and  in  ICooiiigsborg. 
in  7  out  of  the  S  cases  the  court  or  appeals  or  Mm  State  supremo  court 
held  contrary  to  the  Supivmo  Court.  Only  in  Mm  Nelson  ease  did 
the  Pennsylvania  Supreme  Court  lake  the  same  view  as  the  Supremo 
('on it  of  the  United  States,  or,  in  reverse,  did  the  Supreme  Court 
of  the  United  States  take  the  same  view  that  the  Supreme  Court  of 
Pennsylvania  had  taken. 

It  seems  to  me  that  this  hill  would  be  a  statement  to  the  court  of 
appeals,  or  the  supreme  courts  of  Mm  States,  to  go  hack  to  the  decisions 
which  they  had  (a Ken  before  the  Supivmo  Court  action. 

Mr.  SoonwixK.  At  least  it  would  be  an  inducement  to  them  to  go 
hack  i 

Mr.  It. mm i .  Yes,  Mr.  Sourwiuo,  we  can  agree  on  that. 

Mr.  Sovrwine.  Hut  tlm  decision,  tlm  explicit  decision,  for  instance, 
in  the  Smith  Act  cases  would  stand — the  defendants  who  wore  or¬ 
dered  dismissed  and  who  arc  now  five  for  subversive  activity  would 
remain  five.  Swoczy  could  not  he  put  in  double  jeopardy,  or  Watkins, 
could  they! 

Mr.  li.UMi.  You  arc  quite  right. 

Mr.  SornwiXE.  So  it  is  not  tlm  cases,  it  is  the  t  vend? 

Mr.  It.vi  H,  It  is  the  principles.  Can  wo  ugreeon  that? 

Mr.  SormviNE.  We  would  get  back  to  the  principles  on  which  tho 
court  of  appeals  had  acted  before  the  Supreme  Court  took  these  new 
positions. 

Mr.  Raimi.  Precisely. 

Mr.  Sourwixk.  All  right,  Mr.  Ranh. 

Mr.  Raimi.  Coming  lirst  to  the  Watkins  case,  which  I  had  the 
privilege  of  arguing  in  the  Supivmo  Court,  and  which  may  be  the 
most  controversial  of  all  the  cases  here..  What  does  that  case  hold? 
The  Watkins  case  holds  that  a  congressional  committee  must  inform 
a  subpenaed  witness  why  the  information  sought  from  him  is  perti¬ 
nent  to  the  committee’s  inquiry. 

Mr.  Sourwixe.  You  think  everything  else  in  tho  Watkins  case  is 
a  dictum? 
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Mr.  It Ai? II.  I  don’t  want  lo  answer  Dial  cjtiif i*  ilial  way  bcemi \-i\  I 
hst vci  got  some  com  I  ms cs  I  am  arguing  on  ff lie.  subject. 

Mr.  Somiiwink.  lint  you  say  nil  that  it  held? 

Mr.  Haiui.  Cornel ,ull  llml  itludd. 

And  now,  fho  question  that  dial  raises,  Mr.  Soiirwiuc,  is  whether 
sonm  of  ( li«%  others  are  sufficient ly  anllioril alive,  diefuin  dial  tliey 
should  hind  the  lower  com  Is. 

I  would  say  lo  you  dial  Ihe  rest  is  die! urn,  yes.  I  only  wauled  lo 
preserve  on  flie  record  dial  I  drink  some  of  if.  is.  :jeh  binding diehrm 
as  I  drink  some  of  dm  lower  roods  should  have  followed. 

For  example,  on  the  quest  ion  of  vagueness,  I  drink  Ihey  mean! .that 
Ike  House  comm  il  Ice’s  resolution  was  loo  vague,.  The  court  of  ap¬ 
peals,  ineidenlally,  has  rdready  held  Ihe  contrary.  They  have  lend 
in  flie  Ikircnhlall  case  dial.  Ihe  House  resolution  is  nol  loo  vague,  and 
lhal  Ihe  Watkins  derision  didn't  hold  if  was. 

So  I  think  it  is  fair  to  say,  with  you,  Mr.  Sourwine,  that  all  dial 
Ihe  Wnlkins  rnse  holds  is  that  IheYommifleo  must  tell  die  witness 
why  it  needs  Ihe  inforinadon. 

And  I  would  say  that  is  a  basic  principle  of  American  life,  lliat 
anyone  forced  lo  testify  any  where  should  know  why  he  is  being  re¬ 
quired  lo  do  so. 

Mr.  SmutwiNK.  You  do  not  think  Ihe  ease  goes  so  far  as  lo  require 
that  the  witness  understand  lo  his  own  satisfaction  Urn  pertinency 
of  the  quest  ion? 

Mr.  It  Aim.  Not  to  die  witness’  satisfaction.  I  would  say  it  would 
have  lo  he  clear  enough  so  I  hat  a  reasonable  nmn  could  know.  For 
example,  if  the  commiltee  gave  a  completely  unintelligible  answer 
dial  a  Reasonable  man  could  not  tindrslnnd,  so  dial  he  would  not  have 
known  wlmf  they  meant,  then  I  think  the  Watkins  case  applies. 

If  you  are  asking  me,  if  you  give  an  honest,  clear  statement,  the 
mere  fact  that  the  witness  is  either  stupid  or  recalcitrant  should  not 
permit  him  to  refuse  to  answer. 

Senator  IIuuska.  And  yet  upon  his  refusal,  die  effect  of  his  refusal 
is  such  that  it  renders  the  power  of  the  Congress  and  the  committee 
totally  impotent,  does  it  not? 

Mr!  ItAiur.  No,  Senator,  I  wouldn’t  exactly  say  that. 

Senator  Hiutska.  As  a  practical  matter,  now — theoretically,  not, 
but  if  ho  just  sits  there  and  says.  “I  don’t  think  that  question  has  any 
relevancy  to  the  subject  under  legislative  inquiry,”  that  is  final  for 
all  practical  purposes,  and  the  congressional  committee  has  nothing 
that  it  can  resort  to  except  to  go  to  the  Supreme  Court  and  say,  “Is  this 
nil  right,  or  isn’t  it?”  and  then  come  back  and  resume  the  questioning, 
whereupon  he  can  say  again,  “I  don’t  think  that  second  question  is 
relevant.” 

Now,  is  them  someone  who  contends  along  that  line?  Is  there  any 
merit  to  lliat  contention? 

Mr.  Rauh.  I  don’t  think  so,  Senator.  Suppose  I  am  testifying 
before  the  committee,  and  you  are  the  Senator,  and  I  say  I  don’t  see 
the  pertinency,  and  you  give  me  an  answer  that  a  reasonable  man 
would  know  was  an  explanation  and  I  persist,  and  I  just  say,  “Senator, 
I  am  not  going  to  answer  your  question.” 

Well,  I  go  to  jail.  Thencxt  fellow  won’t  do  that,  because  a  refusal 
to  answer - 
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Senator  IIitrsKA.  How  do  you  go  to  j n i  1 Y  I  nm’l  quite  get  that  t 
Who  scuds  you  to  jail? 

Mr,  Kavii.  I  jnesiimo  I  lull  if  anyone  refuses  lo  answer  iiihI  they 
have  no  defense  (nr  that, they  get  prosecuted. 

Senator  IIiu’ska,  Who  determines  whether  or  mil  there  is  de¬ 
fense?  Is  it  (hr  Senator,  or  is  it  (ho  wilnoss?  Under  (ho  Watkins 
ease  who  is  if- ( hot  decides  it  1 

Mr,  H At* it.  dourly  (ho  hVderal  district  judge  in  (ho  lii*sl  instance 
and  (ho  appellate  oonrls  thereafter.  hut  it  seems  lo  nm  (hut  (ho 
Watkins  him'  requires  no  more  limn  that  llio  committee  give  a  fair 
explanation  of  pertinence,  ami  (hat  if  (ho  connnillco  gives  Chaff,  (lion 
a  wilnoss  wlm  si  ill  is  ohslinalo  would  ho  soul  (o  jail  under  rulings  of 
(ho  court,  and  (hal  as  long  as  (hero  is  no  infringement  on  any  other 
rights,  In's! -amendment  rights,  (hero  would  ho  no  defense  at  all.  I 
don't  think  it  is  a  defense  hy  a  witness  before  a  congressional  com¬ 
mittee  to  say,  *'l  don’t  understand  the  reason  you  are  giving  mo  for 
pertinency'*  (he  only  defense  would  lie,  a  reasonable  man  would  not 
understand. 

Senator  llmsuA.  That  is  all  very  line  in  theory,  hut.  1  still  sug¬ 
gest  that  in  actual  praelice  that  does  not  happen  and  that,  is  not  the 
result. 

Mr.  Hath.  May  I  say — and  I  think  wo  can  agree  on  this,  Sena¬ 
tor — that  there  is  no  ease  yet  determining  this,  (hero  has  been  no 
prosecution  since  Watkins  which  would  indicate  whether  a  man  who 
was  olistinate  after  a  fair  answer  Imd  been  given  hy  the  committee 
would  have  a  defense. 

My  interpretation  of  the  Watkins  case,  I  don't  bcliovo  ho  would 
have  a  defense. 

Mr.  SormviNK.  Are  you  saying  that  Congress  isn’t  tho  judgo  of 
the  pertinency,  but  under  tho  Watkins  decision  tho  Supremo  Court 
is  in  each  instance,  and  therefore,  as  soon  ns  ho  raises  a  pertinency - 

Mr.  Kavh.  Vos;  1  am  saying  that,  but  I  am  pointing  out  that  there 
is  always  a  judicial  issue  as  to  pertinency  in  all  of  these  eases.  It  is 
tried  in  the  district  court  every  other  day.  Indeed,  1  think  Mr.  Sour- 
wine  will  recall  that  lie  and  I  Wore  engaged  in  such  a  trial. 

Mr.  SormviNK.  What  you  are  saying  is  that  nil  questions  of  perti¬ 
nency  are  jurisdictional  t' 

Mr.  Kavh.  I  wouldn't  want  to  use  the  word  “jurisdictional”  there. 
I  would  say  that  an  issue  of  pertinency  is  always  raised  ns  a  defense 
in  a  contempt  case,  and  it  is  always  for  the  Court  to  decide.  If  that 
is  what  von  meant  by  jurisdictional ;  yes. 

Mr.  SormviNK.  t  don’t  mean  to  halt  you  if  you  want  to  say  more 
about  the  Watkins  case,  but  when  you  are  through  with  your  treatment 
of  the  Watkins  case,  I  have  one  more  question. 

Mr.  Kavh.  I  am  through. 

Mr.  SormviNK.  Don't  you  see  that,  in  tho  Watkins  case,  tho  Su¬ 
preme  Court  has  sought  to  interfere  and  to  assert  the  right  to  inter¬ 
pret  and  control,  not-  merely  nets  of  Congress,  but  the  actions  of  the 
Congress  ? 

Mr.  Kavh.  I  do  not,  Mr.  Sourwine,  It  seems  to  me  that  some  of 
the  committees  of  Congress — let’s  take  the  House  Un-American  Activ¬ 
ities  Committee — had  themselves  enroaehed  upon  the  executive  and 
judicial  branches,  and  that  was  up  to  the  Court,  the  Supreme  Court, 
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lo  rigid  I hnf  bnliiiNv.  I  feel  Inwiml  flu*  Supreme  (  ourl  flic  way  < In* 
deini  of  flu1,  Ihtrvnnl  Law  Selmul  f lid  in  a  lerenl  arlirle  in  Ilia  Harvard 
Law  Sclionl  Htillid  in.  I  la  said,  “In  Ilia  Iasi  analysis  I  In-  Supreme 
(•niirl  is  Ilia  mnviiia.** 

And  1 1 Iti nk  Inal  is  right. 

Mr.  Sokhwint;.  Hiilirl  Ilia  Sii|irama  (*nm  l  in  Ilia  Will kins  rasa,  say 
Had  il  wAs  going  lo  iimiure  Ilia  fj  nasi  ion  of  wlialhar  a  rongnvsKiowtl 
romtnillee  was  ell'erlively  rnrrying  old  Ilia  naindala  of  ds  parent 
hotly? 

Air.  Hapii.  No;  I  ilonY  lliink  il  said  Mad.  1  I liink  il  said  if  was 
filing  lo  mnjiira  wlialhar  Ilia  ailizan  was  gelling  a  fair  sliaka  before 
Ilia congressional  invasl ignfing  committee.  T  do  think  it  said  it  was 
going  In  umiiire  Mad.  Hat  aslo  the  dispute  hctwaan  the  cit  izen  cnllcd 
hy  suhpena  wfore  a  eoiigressional  romiuiMee  and  Ilia  aoinniillaa  itself 
if  said : 

Wo  will  umpire  tlinl,  because  Hint  citizen  lias  a  Itlll  of  Bights  claim,  mid  we 
will  umpire  Ilia  need  of  Congress  for  Ilia  Infonnallon  against  the  Kill  of  Bights 
claim  of  tlio  citizen. 

And  I  saono  way  out  of  having  siiali  no  umpire. 

Mr.  Sooiiwink.  Von  say  -  yon  ara  undoubtedly  as  familiar  wifh  Ilia 
Will  kins  ansa  as  anyonn — yon  say  Mad  Mia  Wnikins  ease  did  not  in- 
volva  any  assai  l  ion  hy  Mia  Snprama  (Vnirl  of  Ilia  right  lo  determine 
wlialhar  a  aoinniillaa  was  elteetively  and  proparly  an  trying  out  Mia 
tiiandalaof  Mia  parent  Innly? 

All*.  It  At  il.  Insofar.  Air.  Sniirwine,  as  il  was  necessary  for  Ilia  citi¬ 
zen,  in  determining  wlialhar  ha  was  reouired  lo  answer,  losaa  wheMier 
Mia  resolution  was  sufficiently  rlearsotnaf  ha  aould  fall  wind  Congress 
intended  hy  if,  only  in  Mint  leaned.  Hut  in  Unit  respect,  the  answer 
lo  your  question  would  Im  “Yes. 

Air.  Sotrwink.  Air.  Chairman,  I  ask  permission  to  insert  at  this 
point  in  the  record  a  Court  exc  erpt  from  t lie  Watkins  decision  directly 
waring  on  this  point. 

Senator  IIiu'ska.  Permission  is  granted.  It  will  lie  inserted. 

Air.  SnunwiNK.  So  that  the  record  will  show  what  Air.  Itaiih  and  I 
are  talking  aliout. 

Senator  IIhuska.  Very  well. 

(The excerpt  referred  to  is  as  follows:) 

Kxcerpts  From  the  Opinion  or  nir.  Supreme  Court  or  the  United  States  in 

the  Cask  of  John  T.  Watkins,  Petitioner,  r .  United  States  or  America, 

Decided  June  17,  J9.T7 

The  controversy  thus  rests  upon  fundamental  principles  of  the  power  of  the 
Congress  and  the  limitations  ui*m  that  jKiwer  •  •  •.  No  inquiry  Is  an  end  In 
itself;  It  must  be  related  to  and  In  furtherance  of  a  legitimate  task  of  the  Con¬ 
gress  ♦  •  •.  It  Is  unquestionably  the  duty  of  all  citizens  to  cooperate  with  the 
Congress  In  Its  efforts  to  obtain  the  facts  needed  for  Intelligent  legislative 
arTlmi  ♦  •  •.  The  Bill  of  Bights  applicable  to  investigation*  ns  to  all  forms 
of  governmental  action.  Witnesses  cannot  be  compelled  to  give  evidence  against 
themselves.  They  cannot  be  subjected  to  unreasonable  search  and  seizure.  Nor 
can  the  first-amendment  freedoms  of  speech,  press,  religion,  or  political  belief 
and  association  be  abridged  •  ♦  ♦.  In  the  decade  following  World  War  If, 
there  appeared  a  new  kind  of  congressional  Inquiry  unknown  in  prior  periods 
of  American  history.  Principally  this  was  the  result  of  the  various  Investiga¬ 
tions  Into  the  threat  of  subversion  of  the  United  States  Government,  but  other 
subjects  of  congressional  interest  also  contributed  to  the  changed  scene.  This 
new  phase  of  legislative  Inquiry  Involved  a  broad-scale  Intrusion  into  the  lives 
and  affairs  of  private  citizens.  It  brought  before  the  courts  novel  questions  of 
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the  appropriate  limits  of  congressional  Inquiry  *  *  *.  It  was  during  this  i>eriod 
that  the  fifth-amendment  privilege  against  self-incrimination  was  frequently 
invoked  and  recognized  as  a  legal  limit  upon  the  authority  of  a  committee  to 
require  that  a  witness  answer  its  questions  *  *  *.  A  far  more  difficult  task 
evolved  from  the  claim  by  witnesses  that  the  committees'  Interrogations  were 
infringements  upon  the  freedoms  of  the  First  Amendment*  Clearly,  an  In¬ 
vestigation  is  subject  to  the  command  that  the  Congress  shall  make  no  law 
abridging  freedom  of  speech  or  press  or  assembly.  While  it  is  true  that  there  is 
no  statute  to  be  reviewed,  and  that  an  investigation  is  not  a  law,  nevertheless 
an  investigation  Is  part  of  law-making.  It  is  justified  solely  as  an  adjunct  to 
the  legislative  proeess.  The  First  Amendment  may  be  invoke*!  against  infringe¬ 
ment  of  the  protected  freedoms  by  law  or  by  law-making  •  ♦  ♦,  The  mere 
summoning  of  a  witness  and  compelling  him  to  testify,  against  his  will,  about 
his  beliefs,  expressions  or  associations  Is  a  measure  of  governmental  interfer¬ 
ence  *  *  ♦.  Accommodation  of  the  congressional  need  for  particular  informa¬ 
tion  with  the  individual  and  personal  interest  In  privacy  is  an  arduous  and 
delicate  task  for  any  court  •  •  *.  The  critical  element  Is  the  existence  of,  and 
the  weight  to  be  ascribed  to,  the  interest  of  the  Congress  in  demanding  dis¬ 
closures  from  an  unwilling  witness.  We  cannot  simply  assume,  however,  that 
every  congressional  investigation  is  justified  by  a  public  need  that  overbalances 
any  private  rights  affected.  To  do  so  would  be  to  abdicate  the  responsibility 
placed  by  the  Constitution  upon  the  judiciary  to  insure  that  the  Congress  does 
not  unjustifiably  encroach  upon  an  individual's  right  to  privacy  nor  abridge 
his  liberty  of  speech,  press,  religion  or  assembly  *  *  *.  The  theory  of  a  com¬ 
mittee  Inquiry  is  that  the  committee  members  are  serving  as  the  representatives 
of  the  parent  assembly  in  collecting  information  for  a  legislative  purpose. 
Their  function  is  to  act  as  the  eyes  and  ears  of  the  Congress  In  obtaining  facts 
upon  which  the  full  legislature  can  act.  To  carry  out  this  mission,  committees 
and  subcommittees,  sometimes  one  Congressman,  are  endowed  with  the  full 
power  of  the  Congress  to  compel  testimony  *  *  *.  An  essential  premise  In  this 
situation  is  that  the  House  or  Senate  shall  have  Instructed  the  committee  mem¬ 
bers  on  what  they  are  to  do  with  the  power  delegated  to  them.  It  is  the  re¬ 
sponsibility  of  the  Congress,  in  the  first  instance,  to  Insure  that  compulsory 
process  is  used  only  In  furtherance  of  a  legislative  purpose.  That  requires  that 
the  instructions  to  an  investigating  committee  spell  out  that  group’s  jurisdiction 
and  purpose  with  sufficient  particularity.  Those  Instructions  are  embodied  In 
the  authorizing  resolution.  That  document  is  the  committee's  charter.  Broadly 
drafted  and  loosely  worded,  however,  such  resolutions  can  leave  tremendous 
latitude  to  the  discretion  of  the  Investigators.  The  more  vague  the  committee’s 
charter  is,  the  greater  becomes  the  possibility  that  the  committee’s  specific 
actions  are  not  In  conformity  with  the  will  of  the  parent  House  of  Con¬ 
gress  •  •  ♦.  There  Is  a  wide  gulf  between  the  responsibility  for  the  use  of  in¬ 
vestigative  power  and  the  actual  exercise  of  that  power.  This  is  an  especially 
vital  consideration  in  assuring  respect  for  constitutional  liberties.  Protected 
freedoms  should  not  be  placed  in  danger  In  the  absence  of  a  clear  determination 
by  the  House  or  the  Senate  tlmt  a  particular  Inquiry  Is  justified  by  a  specific 
legislative  need  ♦  ♦  *.  An  excessively  broad  charter,  like  that  of  the  House 
Un-American  Activities  Committee,  places  the  courts  In  an  untenable  position 
if  they  are  to  strike  a  balance  between  the  public  need  for  a  particular  interro¬ 
gation  and  the  right  of  citizens  to  carry  on  their  affairs  free  from  unnecessary 
governmental  interference.  It  is  Impossible  iu  such  a  situation  to  ascertain 
whether  any  legislative  purpose  Justifies  the  disclosures  sought  and,  if  so,  the 
importance  of  that  Information  to  the  Congress  In  furtherance  of  its  legislative 
function  *  *  *.  Absence  of  the  qualitative  consideration  of  petitioner’s  ques¬ 
tioning  by  the  House  of  Representatives  aggravates  a  serious  problem,  revealed 
in  this  case.  In  the  relationship  of  congressional  investigating  committees  and 
the  witnesses  who  appear  before  them.  Plainly  these  committees  are  restricted 
to  the  missions  delegated  to  them,  I.  e.,  to  acquire  certain  data  to  be  used  by 
the  House  or  the  Senate  in  coping  with  a  problem  that  falls  within  its  legisla¬ 
tive  sphere.  No  witness  can  be  compelled  to  make  disclosures  on  matters  out¬ 
side  that  area.  This  is  a  jurisdictional  concept  of  pertinency  drawn  from  the 
nature  of  a  congressional  committee’s  source  of  authority.  It  is  not  wholly 
different  from  nor  unrelated  to  the  element  of  pertinency  embodied  in  the 
criminal  statute  under  which  petitioner  was  prosecuted.  When  the  definition 
of  jurisdictional  pertinency  is  as  uncertain  and  wavering  as  in  the  case  of  the 
Un-Americnn  Activities  Committee,  it  becomes  extremely  difficult  for  the  Com¬ 
mittee  to  limit  its  inquiries  to  statutory  pertinency  *  *  ♦, 
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Sir.  Rauh.  Turning  to  the  second  of  the  eight  cases,  we  have  the 
Cole  decision,  which  would  be  reversed  in  effect  by  the  second  section 
of  the  bill.  And  now,  all  that  the  Cole  case  held  was  that  the  Federal 
employee  security  program  should  apply  only  to  persons  holding  a 
sensitive  position. 

Mr.  Sourwine.  Mr.  Rauh,  that  is  not  quite  it.  What  the  Cole  case 
held  was  that  that  was  the  intention  of  the  Congress. 

Mr.  Rauh.  That  is  correct. 

Mr.  Sourwine.  Not  that  it  had  to  be,  not  that  as  a  matter  of  right 
there  should  be  such  a  limitation,  but  only  that  it  was  the  intention 
of  the  Congress  that  the  right  to  (ire  be  so  limited;  isn't  that  right  i 

Mr.  Rauh.  That  is  absolutely  right.  And  all  I  am  saying  is  that 
they  held  that  it  holds  that  the  Federal  employee  security  program 
applies  only  to  persons  holding  sensitive  positions,  that* is  correct. 
Now,  if  you  want  to  say  that  the  reason  behind  this  was  that  thev  said 
that  that  was  Congress’  intent,  that  is  true,  that  should  be  added  to  it. 

And  now,  all  I  would  say  is  that  that  was  the  most  sensible  holding 
that  one  could  possibly  make.  What  is  the  sense  of  screening  people 
who  have  nothing  to  do  with  security  ? 

Mr.  Sourwine,  Wells  Congress  lias  the  right  to  ascertain  and  make 
a  judgment  as  to  what  it  considers  security,  isn’t  that  right? 

Mr.  Raith.  But  applying  it  to  an  inspector  in  the  Food  and  Drug 
Administration,  which  Mr.  Cole  was,  is  hardly  my  judgment  of 
security. 

Mr.  Sourwine.  You  are  arguing  there  with  the  judgment  of  Con¬ 
gress.  If  the  Congress  intended — as  the  Supreme  Court  said  it  did 
not,  but  as  the  lower  court  said  it  did — if  the  Congress  intended  to 
make  its  authority  applicable  to  such  a  case  as  Coleys,  then  the  argu¬ 
ment  whether  the  Congress  was  wise  in  that  intent  is  not  a  basis  for 
reversal  of  the  Congress,  is  it? 

Mr,  Rauh,  I  would  say  it  was. 

Mr.  Sourwine.  You  think  that  is  why  the  Supreme  Court  reversed 
it,  because  they  thought  Congress  was  not  wise  ? 

Mr.  Rauh.  No. 

Senator  IIruska.  Would  you  like  to  have  the  Supreme  Court  exer¬ 
cise  the  power  of  saying  that  it  was  wise  or  not  wise? 

Mr.  Rauh.  No,  I  would  not. 

Mr.  Sourwine.  Just  one  more  question.  The  Congress  therefore 
has  the  power  clearly  and  is  doing  no  violence  of  any  right  of  the 
Supreme  Court,  if  the  Supremo  Court  interprets  the  argument  in 
such  a  way  as  to  say  that  Congress  did  not  intend  to  pass  the  legislation 
so  as  to  make  clear  what  the  intent  was  in  this,  isn’t  that  right  ? 

Sir.  Rauh.  That  Congress  can  pass  the  legislation? 

Mr.  Sourwine,  Yes. 

Mr.  Rauh.  It  can  pass  new  legislation.  Such  legislation  is  pend¬ 
ing  on  the  floor  of  the  House  of  Representatives  at  the  present  time. 

Now,  I  would  just  like  to  say  a  word  about  this.  I  think  that  legis- 
lation  is  unconstitutional.  It  seems  to  me  that  for  Congress  to  apply 
security  screening  to  nonsecurity  jobs  is  arbitrary  and  unconstitu¬ 
tional.  because  it  gives  the  Government  the  duty  to  screen  for  security, 
to  look  into  the  past  lives  of  people,  when  there  is  no  need  from  a  se¬ 
curity  standpoint  to  go  into  that  screening. 

Therefore,  it,  would  be  my  contention— Tf  the  bill  is  passed,  it  will 
be  my  contention — that  that  bill,  insofar  as  it  provides  for  screening 
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of  nonsensitive  positions  for  security  purposes,  in  fact  is  unconsti¬ 
tutional.  I  think  that  in  a  sense  that  underlay  the  Cole  decision. 
That  is  why  I  didn’t  want  to  agree  entirely  with  your  analysis,  al¬ 
though  I  agree  with  most  of  it,  Mr.  Sourwine. 

I  tnink  the  Court  had  a  certain  feeling  that  if,  in  fact,  it  was  this 
broad  it  would  raise  serious  problems,  and  therefore  they  said,  “We 
do  not  believe  Congress  intended  to  make  it  that  way.” 

Senator  IIruska.  Isn’t  that  tantamount  to  saying  that  the  Su¬ 
premo  Court  would  lie  the  one  to  decide  what  is  sensitive  or  not  and 
what  is  wise  or  not  with  reference  to  the  classification  of  positions 
as  sensitive  or  insensitive? 

Sir.  Rauh.  No,  I  wouldn’t  say  that,  Senator.  It  seems  to  me 
clearly  that  Congress  can  say  what  is  sensitive. 

Senator  IIruska,  They  can  say  a  janitor  holds  a  sensitive  position 
if  they  want  to,  can’t  they? 

Mr.  Rauh.  But  they  cannot  in  my  judgment  say  a  janitor  in  a 
veiy  nonsensitive  agency  does. 

Senator  IIruska.  What  is  a  nonsensitive  agency,  and  who  is  to 
say  so  ? 

Mr.  Rauh.  I  think,  within  reasonable  limits,  Congress  can,  but 
there  are  many,  many  areas  of  nonsensitivity,  and  it  you  just  say 
everybody  is  in  a  sensitive  position,  that  I  don’t  think  you  can  say, 
because  I  don’t  believe  everybody  is  in  a  sensitive  position. 

Senator  IIruska.  That  gets ‘back  to  my  original  question.  Isn’t 
that  tantamount  to  saying  tliat  the  Supreme  Court  is  the  one  that  will 
say,  with  whatever  degree  you  might  want  to  put  on  it,  they  are  the 
ones  who  say  what  is  sensitive  and  what  isn’t? 

Mr.  Rauh.  No,  I  can’tagree  with  that,  Senator. 

Let.  me  try  to  make  myself  clearer  than  I  did  last  time.  Congress 
will  sav  in  the  first  instance  what  is  sensitive  and  what  is  nonsensi¬ 
tive.  As  long  as  there  is  any  possible  basis  for  that,  the  Supreme 
Court  will  undoubtedly  uphold  it.  It  is  only  when  Congress  says 
everything  is  sensitive*  that  I  believe  the  Supreme  Court  will  say, 
in  the  case  involving  Mr.  Cole,  a  food  and  drug  inspector,  that  this 
goes  so  far  from  sensitivity  that  we  cannot  uphold  it. 

Mr.  Sourwine.  What  you  are  saying  is  this,  that  the  Supreme 
Court  has  the  right?  when,  in  its  judgment,  Congress  has  made  an 
unreasonable  definition  of  what  is  sensitive,  to  say  that  that  is  an 
unreasonable  decision  and  overthrow  it? 

Mr.  Rauh.  Precisely. 

Mr.  Sourwine.  In  other  words,  the  determination  of  Congress  with 
regard  to  what  is  sensitive  is  subject  to  Supreme  Court  review? 

Mr.  Rauh.  But  only  for  unreasonableness  or  arbitrariness. 

Sir.  Sourwine.  But  only  for  what  the  Supreme  Court  feels  un¬ 
reasonable  or  arbitrary? 

Mr.  Rauh.  Yes.  But  that  is  true  of  everything  in  this  world,  Mr. 
Sourwine?  that  the  Supreme  Court  js  thoroughly  reviewing  Con¬ 
gress’  action  as  to  whether  the  thing  is  so  arbitrary  or  unreasonable 
as  to  be  a  violation  of  the  due  process  concept.  The  whole  concept 
of  due  process  of  la\v  in  America  is.  whether  the  action  of  the  Gov¬ 
ernment  against  the  citizen  is  so  arbitrary  and  so  unreasonable  ns  to 
constitute  a  violation  of  due  process.  And  whether  it  is  in  the  area 
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of  a  line  between  sensitive  and  nonsensitive,  or  any  other  area,  if 
Congress  goes  beyond  the  area  in  which  the  Supreme  Court  feels 
is  a  permissible  area  of  reasonableness,  the  Court  acts. 

Senator  Hruska.  In  the  case  of  the  bar  association,  which  we  will 
get  to  after  a  while,  I  suppose,  there  is  not  the  same,  there  is  not  the 
pronouncement,  that  everyone  who  has  Communist  affiliations,  Com¬ 
munist  sympathies,  or  a  record  of  subversion  and  so  on,  that  they  are 
}>ersonn  non  grata.  As  I  remember  the  case  which  originated  either 
in  New  Mexico  or  Californiftj  it  simply  said  that  that  type  of  person 
is,  in  the  judgment  of  the  legislature  of  that  State,  a  man  who  should 
not  be  entitled  to  admission  to  the  bar.  And  the  Supreme  Court  goes 
in  and  says,  “That  is  not  true,  we  will  say  what  is  wise  and  what 
can  be  done,  it  is  our  judgment.”  And  that  is  why  I  repeat  my  ques¬ 
tion,  isn’t  it  tantamount  to  saying  and  placing  in  the  hands  of  the 
Supreme  Court  that  power  of  actually  legislating  in  the  place  and  in 
the  stead  of  Congress  in  matters  of  policy? 

Mr.  Rauh.  I  think  not,  Mr.  Chairman.  And  I  would  like  to  put 
it  this  wav.  I  am  trying  to  think  of  how  many  years  this  Govern¬ 
ment  has  been  going  on — let’s  say  170  or  so,  whatever  it  is — the  Su¬ 
preme  Court  has  been  doing  exactly  that  for  the  corporations  of 
America. 

And  I  think  rightly  in  a  sense — I  may  disagree  with  their  judgment 
in  a  particular  case— but  what  the  Supreme  Court  has  been  saying 
is  that  arbitrary  and  unreasonable  action  by  the  Congress  against 
private  property  or  against  corporations  must  be  upset. 

I  agree  with  that  principle.  But  the  minute  you  accept  that  prin¬ 
ciple,  then  you  recognize  that  the  Supreme  Court  is  reviewing  the 
action  of  (jongress  not  for  the  wisdom,  because  they  have  always 
agreed  as  to  that,  but  when  the  Congress  has  gone  beyond  what  tlie 
Supreme  Court  deems  the  reasonable  limits  of  action,  and  finds 
something  arbitrary  and  unreasonable. 

And  all  that  has  happened  here  is  that  the  Supreme  Court  has 
applied  its  basic  principles  which  it  has  always  applied  in  cor¬ 
poration  law,  in  private  property,  to  human  rights. 

I  don’t  see  why  we  should  suddenly  get  excited  about  the  Su¬ 
preme  Court’s  action  in  applying  these  principles  in  the  area  of 
human  rights  when  it  has  always  applied  these  same  principles  in 
the  area  or  private  property. 

Mr.  Sourwtne.  Mr.  Rauh,  is  arbitrariness  always  subject  to  sanc¬ 
tion,  is  it  always  bad,  in  law? 

Mr.  Rauh.  That  is  a  pretty  broad  question,  Mr.  Sourwine.  I  am 
trying  to  think  of  some  situations  in  which  it  has  been  upheld. 

Mr.  Sourwine.  I  will  put  it  this  way.  Being  arbitrary  only  leads 
to  a  reversal  when  it  interferes  wuth  a  right,  isn’t  that  correct? 

Mr.  Rauh.  Yes. 

Mr.  Sourwine.  There  is  no  right  to  Government  employment,  is 
there? 

Mr.  Rauh.  Now  w*ait  a  minute.  Now,  we  have  hit  a  new  field 
here. 

Mr.  Sourwine.  No,  that  is  not  new,  that  is  a  very  old  question. 

Mr.  Rauh.  There  is  a  right  in  America  to  fair  treatment.  And 
I  think  Justice  Clark— and  he  is  hardly  one  of  the  radicals  on  the 
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Suoremo  Court,  so  to  speak — I  think  Justice  Clark  was  obsolutely 
riglit  in  tho  Oklahoma  School  Teachers’  caso  when  ho  said: 

Wc  do  not  stop  to  determine  whether  the  “right”  to  be  a  schoolteacher  Is  a  right 
or  a  privilege,  it  is  enough  to  nay  that  in  tilts  great  country  of  ours  a  human 
being  who  wants  to  bo  n  schoolteacher  is  entitled  not  to  lose  that  right  arbi¬ 
trarily  or  to  lose  that  privilege  arbitrarily. 

And  I  would  say  that  if  you  would  just  look  at  that  unanimous 
decision  written  by  Mr.  Justice  (Mark,  you  will  see  that  there  is 
really  litflo  left  of  tho  argument  whether  a  thing  is  a  right  or  a 
privilege. 

Mr.  Sourwine.  Don't  you  think  that  the  Congress  if  it  wanted  to, 
in  its  wisdom  or  unwisdom,  could  repeal  all  tho  civil-service  laws 
and  make  Federal  hiring  and  firing  a  matter  for  the  decision  of  the 
Federal  head  of  department  or  agency  in  each  instance,  without 
cause,  without  hearing,  or,  if  ho  wants  to,  without  reason? 

Mr.  Kauh.  It  might.  Air.  Sourwine,  bo  able  to  do  that,  and  I  think 
there  is  much  to  he  said  for  tho  argument  that  it  could  do  that. 

Mr.  Sourwine.  That  would  be  rather  an  arbitrary  thing. 

Mr.  Kauh.  Hut  it  couldn’t  do  that  and  then  take  some  categories 
and  have  their  treatment  special,  it  couldn’t  do  part  of  that. 

Air.  Sourwine,  Couldn't  the  Congress  provide  that  all  members  of 
tho  security  forces  of  all  departments  had  to  be  at  least  C  feet  tall  ? 

Air.  Kauh.  I  would  like  to,  if  I  had  a  Government  job  at  the  mo¬ 
ment,  I  would  like  to  challenge  discharge  on  the  ground  that  I  am 
6  foot  2,  Air.  Sourwine.  In  fact,  them  is  a  sentence  in  tho  Mitchell 
opinion — that  is  the  Government  employee  workers’  opinion — there  is 
a  sentence  in  them  leaving  no  doubt  tliat  any  regulation  by,  I  think 
it  is  either  by  Congress  or  by  an  executive  agency,  so  as  to  bar  all 
redheads,  Negroes,  or  Jews,  would  be  unconstitutional,  them  is  a  sen¬ 
tence  in  the  Alitchell  case  squarely  on  that,  Mr.  Sourwine. 

Coming  next  to  the  John  Stewart  Service  case,  which  I  think  is  the 
third  of  eight  which  S.  2G46  would  overrule,  all  that  that  case  held  was 
that  the  Secretary  of  State  must  follow  liis  own  regulation  in  dis¬ 
charging  employees.  Is  it  not  a  basic  principle  of  American  life  that 
Government  officials  should  be  required  to  follow  the  regulations  they 
promulgate? 

The  Nelson  case  holds  that  a  State  “Little  Smith  Act” - 

Air.  Sourwine.  Before  you  get  to  the  Nelson  case,  the  one  you  just 
talked  about— r 

Air.  Kauh.  The  John  Stewart  Service  case? 

Air.  Sourwine.  Yes.  Didn’t  that  case  involve  the  determination 
that  the  Secretary  could  by  Executive  order  divest  himself  of  a  spe¬ 
cific  power  which  Congress  by  act  of  Congress  had  granted  to  him? 

Air.  Kauh.  Yes,  it  did,  Air.  Sourwine.  It  said  ho  not  only  could 
divest  himself  of  the  power,  but  that  he  had  vested  himself  of  the 
power. 

Air.  Sourwine.  Now,  Congress  could  pass  a  law  granting  a  specific 
power  to  one  of  the  heads  of  the  executive  branch  and  in  that  law 
declare  that  he  should  not  have  the  power  to  divest  himself  of  it, 
couldn’t  they? 

Air.  Kauii.  Just  a  moment.  I  think  yes. 

Air.  Sourwine.  So  that  if  the  Congress  should  want  to  pass  another 
provision  of  the  same  nature  all  that  would  be  involved  m  litigation 
would  be  the  question  of  whether  Congress  intended  to  provide  that 
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tho  head  of  the  department  should  not  have  the  right  to  divest  himself 
of  tho  power  granted  ? 

Mr.  Rauii.  Almost  I  can  agree  with  that,  but  not  quite,  because  I 
think  that  if — suppose  Congress  said,  lie  may  not  divest  himself  of 
that  power,  but  nevertheless  the  Secretary  of  State  did  issue  the  regu¬ 
lations  illegally  because  Congress  had  told  him  not  to  issue  regulations, 
I  still  think  the  citizen  would  be  protected  in  tho  fact  that  he  coula 
rely  upon  the  regulations  of  tho  Secretary. 

Mr.  Sourwink.  We  arc  getting  a  little  afield,  but  you  think  he  would 
not  be  charged  with  notice  of  the  statute? 

Mr.  Rauii.  It  is  a  good  question  and  a  close  question.  I  am  not  sure 
we  are  competent — we  now  are  beyond  any  case  I  had  ever  considered, 
Mr.  Sourwine. 

The  Nelson  case  holds  that  a  State  “Little  Smith  Act”  conflicts  with 
the  Federal  Smith  Act  and  the  Federal  Government’s  paramount  in¬ 
terest  in  national  security. 

Is  it  not  a  basic  principle  of  American  life  that  tho  Federal  Govern¬ 
ment  has  the  responsibility  for  protecting  our  security  against  foreign 
enemies? 

Senator  Hruska.  To  which  I  would  answer  “No,”  it  is  not  an  exclu¬ 
sive  right,  nor  an  exclusive  responsibility,  and  I  would  very  much  dis¬ 
like  to  see  that  principle  contended  to  the  extent  that  States  would  be 
totally  absolved  from  being  alert  and  vigilant  in  that  regard.  As  long 
as  you  ask  the  question,  I  presume  to  answer,  Mr.  Rauh. 

Air.  Rauii.  1  am  happy  to  have  your  views,  sir.  I  would  suggest 
that  the  day  the  State  of  "Pennsylvania  starts  protecting  me  from  the 
Soviet  Union,  I  think  I  will  stop  being  as  confident  as  I  am  of  the 
outcome  when  the  Federal  Government  does  it 

Mr,  Sourwine.  Are  you  a  Pennsylvanian,  Mr.  Rauh? 

Air.  Rauh.  No;  but  I  feel  the  same  toward  all  the  other  States  that 
have  an  interest^-I  feel  that  the  Federal  Government  is  responsible 
for  dealing  with  international  communism  and  I  would  leave  it  to 
them.  I  think  it  is  just  as  silly  for  the  State  of  Pennsylvania  to  deal 
with  this  problem  as  it  would  be  to  raise  an  army  to  go  and  fight.  The 
armies  have  got  to  be  Federal  armies,  and  I  think  this  is  a  Federal 
problem^  and  indeed  espionage,  which  we  are  all  fighting,  and  sabotage, 
arc  quasi-military  problems.  The  thing  we  am  worried  about  is  that 
Russia  is  going  to  steal  our  secrets,  and  these  acts  through  the  States 
arc  not  going  to  help  solve  that  problem  any  more  than  they  are  going 
to  get  us  the  troops  to  do  the  job. 

Air.  Sourwine.  Those  are  your  own  opinions,  that  is  not  what  the 
Court  held  in  the  Nelson  case,  is  it? 

Air.  Rauh.  I  think  it  is  behind  that. 

Air.  Sourwine.  Well,  the  Court  didn’t  say  so,  did  it? 

Air.  Rauh.  Yes,  it  did. 

Air.  Sourwine.  You  think  the  Court  in  the  Nelson  case  said  that  this 
was  a  Federal  responsibility  and  should  be  a  ^Federal  responsibility, 
that  the  State  should  not  go  into  the  matter,  and  that  that  is  why  they 
were  overthrow  n  here? 

Mr.  Rauh.  It  said  that  the  Court  held  that  Congress  had  preempted 
the  field. 

Air.  Sourwine.  And  that  is  all  it  held  ? 

Mr.  Rauii.  That  is  all  it  held.  But  the  discussion  made  clear  the 
belief  in  the  Federal  Government’s  responsibility  in  this  area.  There 
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was  a  great  deal  said  about  Federal  Government  responsibility  in 
this  area. 

Mr.  Sourwine.  You  think  that  is  why  the  Court  made  this  decision 
in  the  Nelson  case,  because  it  felt  that  this  was  a  Federal  respon¬ 
sibility? 

Mr.  Rauh.  That  was  a  supporting  reason,  yes,  sir. 

Mr.  Sourwine.  I)o  you  think  that  it  was  proper  for  the  Court  to 
determine  what,  was  a  responsibility? 

Mr.  Rauh.  Certainly. 

Mr.  Sourwine.  When  the  Congress  had  already  determined  it? 

Mr.  Rauh.  There  is  no  area,  Air.  fjpurwine,  in  which  the  Court  is 
a  more  important  balance  wheel  than  in  the  area  of  Federal  and 
Stato  responsibilities.  If  thero  is  one  thing  that  the  Supreme  Court 
has  to  do,  it  is  the  umpiring  of  State  versus  Federal.  Indeed,  this 
was  exactly  .Justice  Holmes  "statement  which  we  quote  in  here  at  a 
Inter  point. 

Air.  Sourwine.  Mr.  llauh,  the  Congress  can  preempt  the  jurisdic¬ 
tion  in  any  field  when  it  desires  to  do  so,  can  it  not? 

Mr.  Rauh.  Sure. 

Mr.  Sourwine.  In  any  field  in  which  the  Congress  can  legislate 
it  can  preempt  that,  field*  and  prevent  the  States  from  legislating? 

Mr.  Rauh.  That  is  correct, 

Mr.  Sourwine.  It  is  a  matter  for  Congress  to  determine  in  each 
instance  whether  it  desires  to  do  so,  isn’t  that  correct? 

Mr.  Rauii.  That  is  correct. 

Air.  Sourwine.  It  is  not  for  the  Supreme  Court  to  decide  whether 
the  Congress  should  preempt  the  field  or  whether  it  should  be  held  in 
the  field  of  Federal  activity,  and  it  is  for  the  Congress  to  decide,  and 
it  is  on  that  basis,  is  it  not,  that-  the. Supreme  Court  in  the  Nelson 
case  said  it  was  the  intention  of  Congress  to  preempt  this  field. 

Air.  Rauh.  That  is  correct.  But  you  have  to  add  to  that  fact  that 
Congress’  views  on  these  subjects  are  not  written  in  black  and  white. 
They  do  nqt  say,  “We  hereby  preempt  the  field.” 

Senator  IIruska.  I  would  like  to  ask  this  question.  Would  it  be 
competent  for  the  Congress  to  say  under  vour  construction  of  what 
the  basis  of  that  Nelson  case  is,  would  it  be  competent  for  the  Con¬ 
gress  expressly  to  say,  “There  is  concurrent  jurisdiction  permissible  in 
this  field.” 

Air.  Rauh.  Yes,  that  would  be  perfectly  competent,  but - 

Senator  IIruska.  Than  what  is  the  sense  of  the  breakdown  that 
leads  to  the  basis  for  the  Nelson  decision  ? 

Air.  Rauh.  Well,  in  determining  the  unexpressed  view  of  Congress, 
which  the  Supreme  Court  had  to  do  in  Nelson,  Senator,  the  Supreme 
Court  considered  the  issues  of  policy  which  it  assumed  that  the  Con¬ 
gress  had  considered. 

These  things  are  not  written  out  for  the  Supreme  Court.  It  makes 
decisions  as  to  what  Congress  intended.  And  in  making,  decisions 
as  to  what  Congress  intended,  it  considers  the  policy  considerations 
which  it  assumed  Congress  considered,  and  therefore  if  you  didn’t 
consider  that,  then  the  Supreme  Court  was  wrong  in  thinking  you 
had  considered  it.  But  they  thought  that  Congress  would  have  con¬ 
sidered  the  idea  that  security  was  a  Federal  responsibility. 
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Aiul  I  would  just  like  to  finish  my  answer  to  Mr.  Sourwine’s  ques¬ 
tion,  Senator.  It  is  this.  ^  Congress  certainly  can  say,  the  State  shall 
have  concurrent  jurisdiction  as  to  security,  there  is  no  question  about 
the  authority  of  Congress  to  do  that.  But  a  lot  of  the  actions  of  the 
State  in  this  security  area  might  very  well  be  unconstitutional  for  other 
reasons,  Bill  of  Bights  reasons. 

And  that  leads  me  to  the  next  case  of  the  8,  which  is  the  Sweezy  case, 
that  is  the  fifth  of  the  8.  That  is  the  New  Tfampshiro  investigating 
case.  And  all  that  was  held  there  actually  was  that  a  State  legisla¬ 
ture  must,  in  delegating  its  investigating  authority,  do  so  within  rea¬ 
sonably  clear  limits. 

And  there  in  my  statement  I  asked  the  rhetorical  question,  is  it  not 
a  basic  principle  of  American  life  that  no  governmental  official  should 
have  unrestricted  authority  to  inquire  into  the  lives  of  our  citizens. 
And  I  think  even  if  you  gave  concurrent  jurisdiction  to  the  State 
of  New  Hampshire,  flint  wouldn’t  do  away  with  this  problem.  That 
is  all  I  wanted  to  add. 

Senator  IIrubka.  There  wasn’t  any  question  of  unrestricted  author¬ 
ity,  as  I  remember  it,  in  the  Sweezy  case.  Again  we  come  back  to  that 
question  of  who  shall  determine  the  propriety  of  certain  acts,  to  the 
extent  that  they  may  be  reasonable  or  not  reasonable.  And  when 
you  do  that,  you  get  into  questions  of  policy,  and  it  is  the  contention 
of  some  people  that  Congress  determines  policy,  or  rightfully  should, 
rather  than  the  Supreme  Court. 

Mr.  Rauh.  In  my  judgment,  Congress  determines  policy  within 
the  limits  of  reasonableness  and  arbitrariness;  and,  when  action  it  takes 
is  deemed  unreasonable  or  arbitrary,  then  the  Supreme  Court  is  the 
final  umpire  in  this  area. 

Mr;  Soukwink.  You  mean  by  this  area,  in  whichever  area  the  Su¬ 
preme  Court  deems  the  action  was  unreasonable  or  arbitrary. 

Mr.  Bauit.  Yes,  Mr.  Sourwine,  the  rule  since  the  institution  of 
our  Government  for  corporations  and  private  property,  and  it  is  now 
the  rule  for  individual  rights  as  well. 

Mr.  Sourwine.  You  are,  then,  saying  that  the  Supreme  Court, 
in  any  area  with  respect  to  any  act  of  Congress,  may  overthrow 
that  act  of  Congress  if,  in  the  judgment  of  the  Supreme  Court,  the 
Congress  was  either  unreasonable  or  arbitrary? 

Mr.  Rauh.  That  has  been  the  rule  of  law  since  we  started  the  game 
in  this  country.  And  if  von  want  the  corporate  decisions  on  this, 
1  would  be  happy  to  supply  them  for  insertion  in  the  record  at  this 
point.  The  number  of  actions  by  States  against  corporations  and 
private  property  which  have  been  knocked  out  by  the  Supreme  Court 
on  the  grounds  that  they  were  arbitrary  and  unreasonable  is  legion. 
And  all  that  has  happened  here  is  that  the  same  basic  principles 
are  being  applied  in  tnis  area,  in  which  there  seems  to  be  more  public 
discussion,  and  at  the  moment  more  public  controversy. 

Senator  Hruska.  Proceed. 

Mr.  Rauh.  The  first  of  the  last  3  cases  of  the  8  is  the  Slochower 
case.  The  Slochower  case  holds  that  a  schoolteacher  may  not  be  dis¬ 
charged  solely  because  he  exercised  his  privilege  against  self -in¬ 
crimination. 

In  our  statement,  we  asked  the  rhetorical  question :  Is  it  not  a  basic 
principle  of  American  life  that  no  one  should  be  punished  for  ex- 
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erasing  a  constitutional  privilege  and  that  a  governmental  agency 
should  act  only  after  investigation  of  all  the  facts? 

The  Sehware  and  Koenigsberg  cases,  the  last  two,  hold  that  a  man 
should  not  bo  arbitrarily  deprived  of  the  right  to  practice  law. 

Is  it  not  a  basic  principle  of  American  life,  our  statement  asks,  that 
no  citizen  should  bo  deprived  of  the  opportunity  to  enter  his  cfioscn 
profession  except  for  sound  reasons  and  after  careful  procedures? 

We  submit  that  these  eight  decisions  were  not  radical  or  strained. 
The  radical  or  strained  action  was  the  action  taken  which  the  Supremo 
Court  was  called  upon  to  reverse  in  the  name  of  the  Hill  of  Rights. 

I  have  put  in  our  statement  a  chart  or  a  table  showing  the  votes 
in  these  eight  cases.  And  if  you  will  permit  me  a  fractional  vote  by 
a  Supreme  Court  Justice,  G  and  a  quarter  votes  were  cast  on  the 
average  in  favor  of  the  principles  enunciated  above;  only  2  were  cast  1 
the  other  way. 

In  other  words,  on  a  Court  that  consists  of  such  varied  back¬ 
grounds  as  a  former  governor,  two  former  Members  of  the  Senate,  a 
former  State  judge,  t  wo  former  Federal  judges,  a  former  Attorney 
General,  and  two  former  professors  of  law,  several  of  whom  had  long 
and  (listinguished  records  at  the  bar,  the  vote  came  out  on  the  average 
of  over  3  to  1  in  favor  of  these  principles.  I  think  some  deference 
ought  to  be  paid  to  such  a  degree  of  unanimity  on  so  significant  public 
questions. 

Just  in  conclusion  on  this  point,  I  would  like  (o  say  that  the  civil 
liberties  climate  has  improved  ovor  the  last  4  years.  I  think  that 
everyone  on  both  sides  is  happy  at  this  improvement.  And  I  would 
like  to  say  further  that  the  very  climate  of  McCarthyism,  which  I 
believe  lic*s  at  the  source  of  S.  2G4G,  has  turned  against  the  situation 
as  it  existed  II  or  4  years  ago.  ,, 

Senator  IIuuska.  I  should  just  like  to  observe  that  when  any  pro¬ 
ponent  or  opponent  of  a  measure  resorts  to  that  general  typo  or  char¬ 
acterization,  tho  very  type  of  characterization  which  they  condemn  in 
McCarthyism,  so-called — whatever  that  might  mean,  then  I  have 
some  reservations  as  to  the  strength  in  their  own  minds  of  the  case 
which  they  present. 

Mr.  Rauil  If  you  know,  sir,  a  better  way  for  describing  what  went 
on  from  about  1050  to  1055  than  “McCarthyism,”  I  would  be  happy 
to  use  it. 

I  meant  the  general  climate  of  opinion  in  which  the  rights  of 
American  citizens  are  trampled  upon. 

If  there  is  a  shorter  word  than  “McCarthyism,”  I  would  be  happy 
to  adopt  it. 

Senator  IIuuska .  As  you  well  know,  that  word  means  many,  many 
things  to  many,  many  people.  And  I  would  just  like  to  have  the 
record  contain  the  observation  that  anyone  who  has  to  resort  to  that 
type  of  comment  in  tho  opinion  of  many  condemns  the  very  type  of 
reference  that  is  made  here  with  reference  to  other  names,  I  have  some 
reservations  as  to  the  strength  of  the  case  that  is  being  presented. 

Mr.  Rauh.  These  Supreme  Court  decisions,  the  eight  decisions  to 
which  I  have  referred,  represent  the  best  in  American  constitutional 
law  and  the  Bill  of  Rights. 

This  is  no  time  to  reverse  the  trend  that  is  running  for  human 
freedom. 
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Now,  in  the  remaining  10  minutes  which  I  have  agreed  to  conclude 
in,  Mr.  Chairman,  I  would  like  to  discuss  again  the  problem  we  took 
up  earlier  on  the  question  of  the  Supreme  Court’s  appellate  juris¬ 
diction,  and  the  power  of  Congress  to  deal  with  that.  We  feel  that 
the  elimination  or  restriction  of  the  Supremo  Court’s  appellate  juris¬ 
diction  threatens  our  constitutional  system. 

I  don’t  know  whether  one  should  say  that  eliminating  the  Supreme 
Court’s  jurisdiction  in  these  areas  is  unconstitutional  or  anticonsti- 
tuitional.  The  fact  is,  I  don’t  know  what  the  Supreme  Court  would 
say  if  the  case  came  up  to  it  tomorrow.  I  don’t  know  whether  it  would 
hold  that  Congress  did  have  the  power  to  limit  its  jurisdiction  or  not. 

There  is  one  case — and  I  would  like  to  set  that  case  to  rest— there  is 
one  case  in  Supreme  Court  history  where  this  kind  of  action  was 
upheld  by  the  Supreme  Court. 

A  man  by  the  name  of  McCardle  was  a  southern  editor.  He  edited 
a  newspaper  down  in  Mississippi — I  believe. 

Senator  IIruska.  For  the  purpose  of  the  record,  will  you  cite  the 
case? 

Mr.  Rauii.  It  is  Ex  parte  McCardle  (7  Wall.  506.  He  was  a 
newspaper  editor  down  in  Mississippi  during  the  reconstruction  pe¬ 
riod.  And  he  had  very  little  use  for  the  Federal  Armed  Forces,  and 
he  wrote  some  highly  inflammatory,  incendiary,  and  libelous  state¬ 
ments  about  the  Federal  Armed  Forces.  So  they  took  him  into  cus¬ 
tody.  And  he  took  out  a  writ  of  habeas  corpus  in  the  circuit  court  of 
Mississippi.  He  lost,  and  he  appealed  to  the  Supreme  Court  of  the 
United  States. 

While  his  case  was  pending  in  the  Supreme  Court  of  the  United 
States,  the  act  of  March  27, 1868,  was  adopted,  removing  the  jurisdic¬ 
tion  of  the  court. 

That  act  was  passed  bv  Congress,  vetoed  by  President  Johnson,  and 
passed  over  his  veto.  'i*hen  it  came  to  the  Supreme  Court.  And  the 
Supreme  Court  upheld  this  statute,  and  refused  to  consider  the  case. 

The  Supreme  Court,  however,  made  reference  in  this  very  case  to 
the  fact  that  there  was  jurisdiction  through  another  route,  and,  in 
fact,  in  a  later  case,  in  Ex  parte  Yerger  (8  Wall.' 85),  the  Supreme 
Court  took  jurisdiction  of  a  similar  situation.  . 

In  other  words,  in  the  only  case  in  American  history  where  the 
Supreme  Court  has  accepted  the  congressional  deprivation  of  juris¬ 
diction — and,  indeed,  this  is  the  only  time  that  Congress  ever  tried 
to  deprive  the  Supreme  Court  of  jurisdiction — the  Court  permitted 
that,  but  only  after  noting  that  there  was  a  secondary  method  of 
appeal. 

I  do  not  know  whether  the  McCardle  case  would  be  law  today.  I 
rather  doubt  whether  the  McCardle  case  would  be  law  today.  And  I 
would  like  to  insert  in  the  record,  although  I  am  really  not  trying  to 
clutter  it  up,  and  I  will  leave  that  to  you,  I  would  like  to  have  inserted 
in  the  record  a  copy  of  Mr.  Hart’s  article  at  this  place. 

That  is  entirely  up  to  you.  This  copy  doesn’t  belong  to  me,  but  if 
I  produce  another  copy  you  could  put  it  in  here. 

Mr.  Sourwink.  I  respectfully  suggest  that  not  only  the  article  but 
the  article  cited  in  the  printed  statement  might  be  put  in.  And  the 
purpose  is  to  inform  the  Senators  as  fully  as  possible. 
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Mr.  Rauii.  That  would  bo  vory  fino.  Tlioro  is  a  great  deal  of  learn¬ 
ing  that  would  lio  available. 

Mr.  Sou kw ink.  Wo  can  get  (hat  photostated  and  returned  to  you 
if  you  can’t  get  another  copy. 

Mr.  Uauii.  It  is  in  tho  Library  of  Congress.  I  snpi  xi.se  they  could 
pi-ovido  you  with  it.  It  would  bo  tho  easiest  way. 

Senator  Hruska.  These  two  articles  will  bo  inserted  in  tho  appendix 
of  tho  record. 

(Tho  articles  referred  to  will  bo  found  in  appendix  I.) 

Mr.  Rauii.  Now,  it  doesn’t  seem  to  me - 

Senator  IIruska.  Rcfore  wo  leave  tho  McCtmllo  case,  didn’t  tlint 
statute  apply  particularly  and  exclusively  to  tho  McCardto  case? 

Mr.  Rauii.  It  applied  to  appeals  from  hnbeas  corpus  actions  of  a 
particular  type.  It  was  not  solely  to  McCardle,  but  it  was  to  a  class 
of  cases  of  winch  McCardlo  was  the  first  that  came  up. 

Senator  IIruska.  Rut  the  limitations  were  so  grcnt  that  it  was  not 
likely  that  it  would  bo  applicable  to  any  other  case  excopt  McCardle? 

Mr.  Rauii.  That  is  correct. 

Senator  Hruska.  When  was  the  statute  repealed? 

When  was  that  repealed? 

Was  it  repealed? 

Mr.  Rauii.  Now  you  have  got  me.  I  don’t  know,  sir. 

I  would  have  to  check  that.  It  might  have — it  might  have  simply 
expired  by  its  own  limitations. 

Senator  Hruska.  And  that  would  furnish  small  basis  for  the  ob¬ 
servation  mndo  in  the  latter  case  you  referred  to,  isn’t  that  so? 

Mr.  Rauii.  No;  the  latter  case  is  almost  immediately  afterward. 
The  Yerger  case  is  in  tho  8  Wall.;  this  is  in  5  Wall.  And  what  hap¬ 
pened  in  Yerger  after  tho  Supremo  Court  took  jurisdiction  was  that 
they  let  him  out  of  jail  and  avoided  Supreme  Court  jurisdiction  by 
that  action. 

The  Yerger  case  was  never  decided  either.  The  Supreme  Court 
had  taken  jurisdiction.  He  was  then  released  by  the  military  au¬ 
thorities,  and,  of  course,  that  rendered  the  case  moot. 

Mr.  Sourwinb.  Mr.  Chairman,  would  the  chairman  like  to  order 
that  in  editing  these  hearings,  the  committee  stall  should  make  a 
note  to  include  that  case? 

Senator  Hruska.  Yes;  as  to  tho  repeal  of  the  statute;  and  if  it  is 
not  too  extensive,  the  text  of  it. 

Mr.  Rauii.  It  would  be  very  helpful.* 

We  have,  from  pages  4  to  1)  of  our  statement,  at  great  length  gone 
into  positions  taken  bv  responsible  conservative  influences  in  America 
against  weakening  the  traditional  appellate  jurisdiction  of  the 
Supreme  Court. 


•Editor  8  Note. — The  McCardle  case  involved  a  writ  of  tmteas  corpus.  Authority  for 
Uie  Supreme  Court  to  exercise  appellate  Jurisdiction  over  such  writs  was  contained  In  the 
Judiciary  Act  Amendment  of  February  5.  1867.  The  40th  Congress  withdrew  this  au¬ 
thority  by  providing  “that  so  much  of  the  act  approred  February  five,  eighteen  hundred 
and  sfxtv-seven,  entitled  ‘An  Act  to  amend  “an  Act  to  establish  the  Judicial  courts  of  the 
United  States,”  approval  September  twenty-fourth,  seventeen  hundred  and  eighty-nine* 
authorises  an  appeal  from  the  Judgment  of  the  circuit  court  to  the  Supreme  Court  of  the 
United  States,  or  the  exercise  of  any  such  Jurisdiction  by  said  Supreme  Court  on  appeal 
which  have  been  or  may  hereafter  be  taken,  be,  and  the  same  is,  hereby  repealed.”  This 
net  was  vetoed  and  passed  over  the  veto  on  March  27, 1868. 

Authority  of  the  Supreme  Court  to  exercise - **  * 

cases  appears  to  have  been  restored  v - " 

1874. 


C  %  v  VII  AUdlVU  «||  !OVO« 

to  exercise  appellate  Jurisdiction  tn  habeas  corpus 
by  section  763,  Revised  Statutes,  approved  June  22, 
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For  example,  Mr.  Justico  Roberts,  who  was  tho  most  conservative 
member  of  tho  Court  in  his  last  years  on  tho  bench,  and  who  was 
formerly  counsel  to  the  Pennsylvania  Railrond  and  other  largo  busi¬ 
ness  organizations,  has  not  only  fought  against  any  such  suggestion, 
but  ho  recommended  that  this  provision  of  the  Constitution  be  elim¬ 
inated,  that  this  question  bo  clarified. 

Indeed,  tho  American  Par  Association,  with  which  I  am  not  too 
often  in  agreement,  takes  tho  position  that  tho  Constitution  should  be 
amended  to  protect  tho  nppeltato  jurisdiction  of  tho  Supremo  Court. 

Mr.  Soutiwink.  Can  you  cite  tho  American  Par  Association’s  action 
in  that  regard? 

Mr.  Rauil  34  A.  P.  A.  J.  1072  (1048), 74  A.  P.  A.  Rep.  438  (1049), 
76  A.  R.A.  Rep.  116  (1950). 

Mr.  Sourwink.  Those  citations  were  in  your  statement,  but  I 
thought  they  ought  to  be  here,  too. 

Mr.  Rauii.  Thank  you. 

So  it  seems  to  mo  tlmt  whether  you  call  it  unconstitutional  or  anti- 
constitutional,  the  independence  of  the  Supreme  Court  is  a  most  im¬ 
portant  factor,  a  most  weighty  and  significant  factor,  in  American 
constitutional  life,  and  that  nothing  should  be  dono  which  would 
weaken  that,  and  certainly  the  Jenner  resolution,  S.  2646  would  do  so. 

Now  I  would  just  like  to  make  two  points  in  concluding.  First, 
the  Supreme  Court,  through  its  history,  has  been  under  attack,  but 
every  time  the  attack  has  been  beaten  down.  First  came  the  Jeffer¬ 
sonians  who  were  aiming  at  John  Marshall,  and  had  they  impeached 
Samuel  Chose,  undoubtedly  would  have  impeached  John  Marshall. 
But  Jeffersonian  senators  took  the  floor  of  the  United  States  Senate 
to  defend  Chase,  and  thereby  make  the  independence  of  the  judiciary 
real. 

And  this  fight  went  on  year  after  year.  Tho  Court  has  been  criti¬ 
cized  by  one  side  or  the  other.  I  am  not  saying  who  was  right,  his¬ 
torically,  whether  the  liberals  were  right  or  the  conservatives.  The 
fact  is,  the  Court  has  won  out  each  time.  The  Court  won  out,  the 
last  time,  in  1937.  It  does  not  matter  whether  you  like  the  decisions 
the  Supreme  Court  rendered  before  1937  or  you  did  not.  I  happen 
to  be  one  who  did  not.  The  fact  is  that  Congress  stood  by  the  Court 
there  and  pointed  out  by  their  action  that  you  could  not  change  the 
Court  just  by  adding  numbers.  Congress  stood  firm  for  the  Court. 
I  hope  Congress  is  going  to  stand  firm  for  the  Court  this  time. 

Secondly,  there  is  one  additional  thing  in  this  bill  that  I  did  not 
include  in  my  statement  and  that  I  want  to  refer  to.  It  involves  civil 
rights,  the  third  section.  I  do  not  say  this  was  intended,  but  I  say 
this  is  the  effect.  The  third  section  of  this  bill  could  end  the  opera¬ 
tions  of  the  NAACP  in  the  Southern  States. 

Again,  I  say  I  am  not  here  arguing  or  suggesting  that  it  was  so  in¬ 
tended — it  would  have  that  effect. 

The  third  section  provides  that  there  shall  be  no  Supreme  Court  jur¬ 
isdiction  of  “any  statute  or  executive  regulation  of  any  State  the 
general  purpose  of  which  is  to  control  subversive  activities  within  such 

Now  I  want  to  give  you  a  case :  In  Florida  a  State  legislative  agency 
is  seeking  to  harass  and  drive  the  NAACP  out  of  the  State  through  an 
investigative  agency  claiming  that  it  is  a  Communist-controlled  body. 
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I  believe  tlm(.  under  ( his  sod  ion  llio  Supremo  Court  would  have  no 
authority  lo  review  I  he  division  of  (he  Supreme  Court.  of  Florida, 
which  wdl  undouhlodly  uphold  the  act  ion  of  (ho  legislative  committee. 

Senator  Ilm  sKA.  Iii  spile  of  ils  power  under  (his  arbitrary  nod  un¬ 
reasonable  thing  which  ,von  dismissed  iv  lit  I  lo  while  ago'? 

Mr.  IIaiui.  I  mn  saving  if  this  hill  were  passed. 

Senator  I Iki’ska,  Kven  if  i(.  were,  you  see,  in  (lie  liar  association 
eases,  those  hills  were  passed  and  the  Supreme  (Joint,  said  you  cannot 
hold  a  man  from  being  a  member  of  (lioltnr  association  because - 

Mr.  Uauh.  I  mil  making  (wo  assumptions  here,  Air.  Chairman; 
llrst,  lhal  (his  hill  is  passed,  and  second,  (hat  (his  hill  is  held  eoiisti- 
(Hlional  by  (he  Supreme  Court.  I  was  mailing  holh  of  (hose  assump- 
( ions. 

Senator  I Ikvska.  Kvcii  so, even  if  it  iseons(i(utionnl - 

Mr.  It  .uni.  If  this  is  consjilulional,  (hen  (he  Supreme  Court  would 
lmve  m>  jurisdieliou  to  review  (lie  action  of  the  Supreme  Court  of 
l ''lo rida.  Thai  was  (he  point  I  was  making. 

Senator  Uui'ska.  1  see. 

Mr.  It  Aim.  Ihitif  this  hilt  is  passed,  if  (his  hill  is  hold  constitutional, 
all  that  the  supreme  courts  of  (lie  Southern  Stales  have  to  do  lo  avoid 
review  of  their  ad  ion  against  the  NAACI’  is  to  put  it  on  the  ground 
of  sivurity,  and  indeed,  ns  l  was  pointing  out  in  Florida,  (hat  is  ex¬ 
act  ly  what  (hey  were  doing  in  Florida. 

Now  let’s  take  a  ease  that  is  |H'iiding  in  (he  Supreme  Court  of  the 
United  States  from  Alabama.  The  Suite  of  Alalmmn,  in  its  efforts 
lo  drive  (lie  NAACI’outof  the  Stale  nod  (hereby  prevent  integration, 
lined  the  NAACP — a  judge  of  the  Stale  (here  lined  (he  NAACP-- 
$100,000  for  refusing  to  put  up  its  membership  list.  That  ease  is  pivs- 
ontly  pending,  and  is  being  argued  in  the  Supivmo  Court  of  tho  United 
States. 

If  this  were  passed,  all  that  Alabama  would  have  to  do  is  say, 
"We  need  those  lists  for  sivurity  purposes,”  and  (hero  would  be  no 
review.  1  believe  it  would  not  lie  any  Senator’s  desiiv,  particu¬ 
larly  those  who  supported  civil  rights  (ho  last  term  of  Congress, 
to  provide  that  the  Supivmo  Court  should  not  have  the  power  on 
appeal  from  State  courts  to  reverse  harassing  notion  by  tne  south¬ 
ern  segregationist  States  of  the  organization  wTiicli  has  done  tho  most 
to  promote  integration  throughout  the  Nation,  and  yet,  this  section,  if 
passed,  would  have  that  effect. 

I  have  completed  my t statement ?  and  I  would  ho  happy  to  answer 
any  questions.  And  1  did  make  it  in  my  15  minutes. 

Air.  SoumviNK.  I  havo  two  question's,  Mr.  Chairman. 

Senator  HnrsK a.  Yes. 

Mr.  Sovrwixk.  Is  your  prediction  of  tlio  action  which  you  say  will 
lie  taken  by  tho  Florida  Supreme  Court  bnsed  upon  your  opinion  as 
to  the  merits  of  the  easo  involved,  or  arc  you  charging  that  tho 
Florida  Supremo  Court  has  predetermined  tlio  decision  it  will  make, 
without  regard  to  the  merits  of  the  case? 

Mr.  Raw.  I  know  of  no  decision  by  the  supreme  court  of  a  segre¬ 
gationist  State  which  has  protected  the  NAACP.  I  know  of  cases 
in  the  Supreme  Court  of  Virginia,  decided  as  late  as  2  or  3  weeks  ago, 
where  the  same  contentions  that  are  being  made  in  Florida  were  over¬ 
ruled  without  even  permitting  counsel  for  the  organizations  or  the 
individuals  to  be  heard.  I  think  it.  not  an  unreasonable  prediction 
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(o  say  llinl.  the  Supremo  Court  of  Florida  will  uphold  Ilia  harassment 
notion  ns  (ho  Supreme  Court  of  Aluhiumi  lias  dour,  and  as  is  presently 
pending  in  the  Supremo  Court,  of  the  United  Stall's. 

Mr.  Souiiwink.  Now  with  regard  to  tlm  effect.  of  tlm  Nr  Ison  nnd 
Sweezy  decisions,  tho.olTecl.  of  those  decisions  was  to  invalidate,  in  the 
first  instance,  the  ant  [subversive  laws  of  '12  States;  nnd  in  the  second 
instance,  to  foreclose  investigation  in  the  subversive  held  by  the  legis¬ 
lative  committees  of  the  States.  Isn't  that  right?  Jn  other  words. 
Nelson  said  a  State  cannot,  pass  an  act.  in  this  area,  nnd  Sweezy  said 
Slate  legislature  does  not  have  any  interest  in  this  area? 

Mr.  It.niii.  No.  I  agree  on  Nelson,  but  I  cannot  agree  on  Sweezy, 
Mr.  Sourwine.  Sweezy  was  much  more  limited,  at  least  in  my  judg¬ 
ment,  than  your  interpretation— 

Mr.  Souiiwink.  Sweezy  said,  “We  cannot  coiii]>rehend  that  the 
Slate  of  New  Hampshire  lias  nnv  interest  in  this  matter”? 

Mr.  li.uiii.  Kven  that,  I  think,  goes  too  far.  My  understanding  of 
Sweezy  is,  all  they  held  was  that  this  resolution  was  vague,  that  there 
were  not  any  IhiuiiiIs  placed  by  (he  legislation  upon  the.  Attorney 
fleneral. 

Mr.  Souiiwink.  Now,  in  the  Nctson  ense,  the  Supreme  Court  said 
because  Congress  had  acted  via  the  Smith  Act  in  this  nren,  nil  of  your 
Stale  laws  are  invalid? 

Mr.  Hauii.  lliglit. 

Mr.  Souiiwink.  Now,  the  Supremo  Court  hns,  since  that  t  ime,  ns  n 
Federal  judge  in  California  phrased  it,  “made  a  shambles  of  the  Smith 
Act.”  That  is.  the  Supreme  Court  has  ordered  dismissals  under  the 
Smith  Act  nml  hns,  by  interpretation  of  the  Smith  Act,  mnde  the 
organizing  section  inapplicable  to  any  present  situation,  nnd  it  hns 
made  conviction  under  the  teaching  and  advocating  section  a  practical 
impossibility. 

Will  you  concur  in  that? 

Mr.  Hauii.  It  mnde  it  very  hard. 

Mr.  Souiiwink.  Pardon? 

Mr.  Kami.  It  has  made  it  very  hard. 

Air.  Souiiwink.  Yes.  So  we  have  a  situation  in  which  the  Supreme 
Court  said  the  Stntes  cannot  act  because  the  Congress  has,  anu  then 
they  invalidated  the  congressional  action,  in  effect;  so  there  is  no  effec¬ 
tive  law,  State  or  Federal,  in  the  nntisubversive  field  today. 

Air.  Hauii,  That  I  could  not  agree  with,  Air.  Sourwine. 

The  Supremo  Court  was  very  careful  not  to  overrule  the  Dennis  case. 
The  Dennis  case — erroneously,  in  my  judgment — upheld  the  constitu¬ 
tionality  of  the  Smith  Act.  It  seems  to  me,  as  it  did  to  many  people 
at  the  time,  that  the  Smith  Act  was  unconstitutional.  The  Dennis 
case  went  contrary  to  that  view’.  And,  incidentally,  I  would  just  like 
to  point  out  that  the  Supreme  Court  is  not  always  deciding  the  ques¬ 
tions  in  favor  of  these  civil-liberties  purposes. 

Every  civil-liberties  organization  in  America  urged  the  Supreme 
Court  to  decide  that  the  Smith  Act  was  unconstitutional,  and  yet  it 
upheld  the  Smith  Act.  The  Supreme  Court  decisions,  if  I  may  use  the 
word — it  has  been  overused  in  tne  past — are  essentially  moderate  ones, 
nnd  they  have  taken  a  middle  course.  And  it  is  a  little  hard  for  me  to 
see  why  it  is  not  recognized,  particularly  in  the  unanimity  of  their 
action,  that  this  hns  been  a  middle  course. 


70 


LIMITATION'  OF  APPELLATB  JURISDICTION 


Senator  Hruska.  All  right.  Thank  you  very  much  for  your  state¬ 
ment,  Mr.  Rauli. 

Mr.  Rauh.  Thank  you  very  much  for  your  time  and  for  the  helpful 
questioning. 

Senator  IIruska.  Mr.  Hart,  will  you  como  forward,  please? 

Tho  Chair  would  like  to  say  that  wo  are  sorry  that  we  did  not  get 
to  you  sooner.  It  was  not  altogether  Mr.  Rauh’s  participation  in  this, 
Mr.  Rauh’s  testifying  that  is  responsible  for  that,  however.  I  im¬ 
agine  counsel  and  the  chairman  had  a  part  in  taking  up  a  lot  of  the 
tune. 

You  may  proceed,  Mr.  Hart. 

STATEMENT  OF  MERWIN  K.  HART,  PRESIDENT,  NATIONAL  ECO¬ 
NOMIC  COUNCIL,  NEW  YORK  CITY,  N.  Y. 

Mr.  Hart.  Mr.  Chairman,  anyone  who  appears  before  a  congres¬ 
sional  committee  has  to  take  his  chances.  I  realize  that  fully. 

Senator  IIuuska.  Do  you  appear  here— do  you  cover  it  in  your 
statement— as  a  representative  of  any  organization  or  as  an  individ¬ 
ual,  Mr.  Hart? 

Mr.  Hart.  I  appear  here  as  president  of  the  National  Economic 
Council,  which  is  a  committee-membership  corporation  not  organized 
for  profit,  and  incorporated  in  1930  under  the  laws  of  the  State  of 
New  York.  Our  objectives  are  stated  in  our  charter  ns  being  to 
support  private  enterprise  and  American  independence,  and  we  nave 
always  opposed  socialism  and  communism. 

Senator  IIruska.  What  is  your  membership?  What  is  the  mem¬ 
bership  of  the  organization  ? 

Mr.  Hart.  We  always  say  our  membership  is  upward  of  1,600  in  all 
States  of  the  Union. 

Senator  Hruska.  And  do  you  appear  here  by  reason  of  formal  ac¬ 
tion  taken  by  the  governing  body  of  that  organization? 

Mr.  Hart.  Generally,  formal  action,  but  following,  in  this  specific 
case,  conferences  with  members  of  our  committee. 

Senator  Hruska.  Very  well.  You  may  proceed. 

Mr.  Hart.  The  National  Economic  Council  strongly  favors  Sen¬ 
ator  Jenner’s  bill,  S.  2646,  to  withdraw  certain  appellate  jurisdiction 
from  the  Supreme  Court,  We  believe  that  such  a  bill  is  absolutely 
necessary,  if  ve  are  to  preserve  our  republican  form  of  government. 

The  Constitution  in  section  1  of  article  I  grants  “all  legislative 
power”  therein  “granted”  to  the  Congress.  It  is  clear  from  a  reading 
of  the  Constitution  that,  while  the  framers  intended  the  three 
branches,  legislative,  executive,  and  judicial,  to  be  in  a  kind  of  bal¬ 
ance,  yet  it  is  a  fair  inference  that  they  intended  the  legislative  power 
to  be  the  most  powerful  of  the  three. 

The  provisions  of  the  Constitution  respecting  the  Congress  and  its 
powers  occupy  more  space  than  all  of  the  other  parts  of  the  Constitu¬ 
tion — exclusive  of  amendments— put  together.  The  fact,  too,  that 
the  provisions  respecting  the  Congress  came  first  in  the  Constitution 
would  seem  to  confirm  this  view. 

The  fact  that  the  Constitution  gives  the  Congress,  through  im¬ 
peachment,  the  power  to  remove  a  President  or  any  member  of  the 
judiciary,  while,  certainly,  neither  the  President  nor  the  Supreme 
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Court  hag  power  to  remove  a  Meml>cr  of  either  House  of  Congress, 
seems  to  bo  further  confirmation. 

Yet  the  Supremo  Court,  by  some  half  dozen  cases,  7  or  8,  I  lioliovc, 
decided  in  1957,  has  undertaken,  in  effect,  to  write  laws  itself,  thus 
usurping  the  powers  of  the  Congress,  if  they  have  not  also  usurped  the 
power  of  amendment  of  the  Constitution  itself,  which  power  is  re¬ 
served  by  the  clear  provisions  of  the  Constitution  solely  to  the  Con¬ 
gress  and  States. 

Wo  can  think  of  no  legitimate  argument  that  can  lie  advanced 
against  this  bill,  unless  tno  person  who  advances  such  a  view  is 
willing  to  see  our  form  of  government  completely  changed.  We  do 
not  see  how  the  Congress,  with  the  respect  that  it  must  have  for  its 
own  prerogatives  and  for  the  duties  imposed  upon  it  by  the  Consti¬ 
tution,  can  bo  satisfied  until  some  such  bill  ns  this  has  been  written 
into  law. 

Wo  are  the  more  ready  to  urge  the  enactment  of  this  bill  because 
of  the  mounting  likelihood — in  fact,  the  substantial  evidence  avail¬ 
able — that  there  are  those  in  this  country  who  arc  willing  to  take 
tho  United  States  into  some  form  of  world  government,  under  which 
the  American  Republic  would  completely  lose  its  sovereignty,  and  the 
American  people  would  bo  compelled  to  submit  to  the  rule  of  60  to 
80  other  countries,  most  of  them  smaller  and  relatively  unimportant. 

Under  such  circumstances,  of  course,  the  United  States,  as  we  have 
known  it,  would  disappear  into  history. 

The  resources  and  wealth  of  the  United  States  would  then  be  drawn 
away  for  the  benefit  of  the  peoples  of  otTifer  lands.  We  would  be 
reduced  to  what,  for  the  people,  would  be  regulated  poverty.  Nothing 
but  a  bloody  revolution,  in  which  the  odds  would  ne  heavily  against 
the  American  people,  could  restore  our  lost  liberties. 

The  particular  decisions  of  the  Supreme  Court  which  have 
prompted  this  bill  arc  designed  to  concentrate  power  in  the  central 
government,  to  build  up  the  power  of  the  Supreme  Court,  and  to 
strike  down  important  parts  of  the  power  of  the  Congress.  Such 
concentration  of  power  is  definitely  in  the  interest  of  those  who  would 
turn  the  United  States  over  to  a  world  government. 

I  call  the  attention  of  the  committee  to  Economic  Council  letter 
423  of  January  16,  which  we  published,  written  by  Mr.  Normon 
Dodd,  who  was  director  of  research  for  the  Reece  committee  of  the 
House  of  Representatives,  which  in  1953  and  1954  undertook  to  in¬ 
vestigate  the  large  foundations.  And,  Senator,  with  your  approval, 
I  would  like  to  ask  that  this  letter  be  incorporated  in  the  record. 

Senator  Hruska.  It  will  be  received  and  incorporated  in  the 
record. 

Mr.  Hart.  Twenty-two  hundred  words. 

(The  letter  referred  to  is  as  follows :) 

tFrom  the  Fconoralc  Council  Letter' (Letter  No.  423),  January  15, 1958J 
Who  Finances  Socialism  and  Communism? 

(By  Norman  Dodd) 

This  description  of  a  few  of  my  experiences  may  help  to  clarify  the  progress 
of  our  national  breakdown.  Those  which  I  shall  describe  span  some  30  years. 
They  stem  from  an  effort  which,  personally,  I  found  necessary  to  make  to  dis¬ 
cover  a  rational  answer  to  the  question ;  Why  should  we  Americans,  a  people 
educated  to  revere  freedom,  tolerate  the  abridgement,  by  institutions  whose 
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capital  has  l>ccn  created  by  private  enterprise,  of  the  rights  upon  which  that 
freedom  Is  based? 

By  "«  rational  answer”  I  mean  one  which  would  not  require  my  becoming 
antagonistic  toward  anyone.  In  either  thought  or  action.  The  result  has  been 
to  Hud  that,  hi  spite  of  our  revered  education,  we  were  not  taught  how  to  meet 
the  attacks  which  have  now  long  been  made  upon  these  rights.  As  a  consequence, 
our  present  experiences  are  nothing  more  than  proofs  of  this  failure — of  our 
inability  to  understand  whnt  caused  the  failure,  aud  of  our  determination  to  do 
the  lK»st  we  can  under  the  circumstances  which  exist  because  of  the  failure. 

The  efforts  which  enabled  me  to  draw  these  conclusions  were  stimulated  by 
studious  explorations  in  the  Held  of  American  history,  which  had  been  a  long* 
standing  Interest  of  mine,  as  well  ns  by  my  exposure  to  the  original  findings  of 
such  laymen  ns  the  late  William  Churchill,  A.  Paul  de  Sans,  Thomas  N.  McNlece, 
Klliert  O.  Kelsey,  the  late  Orlando  Weber,  Charles  Williams,  Paul  M.  Allen,  aud 
the  lato  Wilford  S.  Conrow,  which,  when  considered  as  a  whole  and  combined 
with  my  own  tlndlngs,  indicated  beyond  any  reasonable  doubt  that — 

(1)  There  was  no  excuse  for  education’s  failure  to  prepare  us  success¬ 
fully  to  defend  the  rights  u|k>ii  the  exercise  of  which  our  freedom  rests. 

(2)  Even  now,  this  failure  could  be  overcome  were  It  not  for  some  of  us 
and  some  of  our  educators  who  bristle  at  adverse  criticism  of  established 
custom,  proper  or  Improper.  Persons  who  profit  by  this  failure  adjust  to 
current  conditions  and  brand  as  incomprehensible  or  unwarranted  any  sug¬ 
gestion  for  change. 

In  retrospect,  these  findings,  and  the  Justification  for  action  In  accordance 
therewith,  were  dramatically  highlighted  upon  an  occasion  when  the  basis  for 
them  was  being  explained  by  me  to  a  small  group  in  my  own  living  room.  One 
of  the  gentlemen  present  suddenly  arose,  stalked  across  the  room  to  the  hall,  and 
asked  me  to  step  outside.  There,  shaking  with  anger,  ho  Informed  me  that  he 
was  one  of  probably  a  very  few  persons  who  appreciated  the  significance  of 
the  premises  from  which  I  was  speaking — that  his  life  was  dedicated  to  seeing 
tlmt  theso  premises  “nevqr,  gained  circulation” — and  that,  were  lie  for  any 
reason  forced  to  “hoar  mq.oiif//  he  would  not  be  responsible  for  what  happened 
to  me-or  to  any  member  or  my  family.  At  that  time,  this  man  was  a  close 
adviser  to  the  Secretary  of  the  Treasury  of  the  United  States,  and  to  one  of  our 
more  Important  hanking  houses.  Subsequently  be  was  a  key  figure  In  the  devel¬ 
opment  of  United  States  governmental  control  of  atomic  energy. 

Not  long  afterward  another  experience  gave  me  food  for  thought.  This  time 
my  guests  included  a  figure  outstanding  in  the  field  of  social  engineering  who 
was  then  active  in  the  area  of  national  planning.  When  the  explanation  of  my 
thesis  reached  the  point  where  it  could  be  drawn  upon  to  support  the  actions  of 
our  Founding  Fathers  and  their  advocacy  of  the  Constitution,  this  man  was 
vehement  In  his  statement  that  such  a  thing  could  not  be  permitted  because  the 
future  of  the  United  States  lay  In  socialism — socialism  administered  with  char¬ 
acteristic  American  efficiency. 

To  me  It  Is  significant  that  none  of  the  250  men  and  women  to  whom,  over  a 
10-year  period,  I  presented  the  Idea  of  an  educational  failure  in  our  country, 
could  accept  It.  They  admitted  that  it  was  beyond  their  power  to  grasp,  or  they 
became  as  angry  ns  good  manners  would  permit. 

Ten  more  years  of  study  that  followed  made  it  more  and  more  apparent  that 
the  answer  to  our  difficulties  lay  in  the  cultural  realm  of  our  national  life.  And 
creeping  through  these  years  of  study  grew  the  sinister  feeling  that  this  realm 
had  been  tampered  with  deliberately,  and  to  the  point  where  It  would  no  longer 
serve  us  in  our  hour  of  need.  Subsequent  I  was  to  be  presented  with  an  oppor¬ 
tunity  to  confirm  this  conviction  through  my  experiences  with  the  Reece  com¬ 
mittee  and  Its  investigation  of  our  tax-exempt  foundations. 

Looking  backward,  two  experiences  stand  out  among  the  many  which  were  to 
fill  that  year  in  Washington.  One  Involved  conversations  with  the  officers  of 
one  of  our  largest  foundations  wherein  they  explained  to  me  that  its  activities 
were  being  guided  by  three  documents :  the  Sermon  on  the  Mount,  the  Declara¬ 
tion  of  Independence,  and  the  Constitution  of  the  United  States.  They  said  that 
during  and  after  World  War  II,  the  majority  of  Its  officers  had  worked  with 
the  Office  of  Strategic  Services,  the  State  Department,  and  the  European  Eco¬ 
nomic  Administration— under  directives  which  called  for  an  alteration  of  the 
social  structure  of  the  United  States  so  as  to  make  coexistence  with  the  Soviet 
Union  possible.  They  said  further  that  their  foundation  grants  would,  there¬ 
after,  be  directed  to  this  end ;  the  Inference  being  that  therein  lay  our  hope  for 
a  peaceful  future,  with  all  the  benefits  which  this  implied.  Their  wonder  was 
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that,  having  such  a  laudable  objective,  the  foundation  should  have  experienced 
such  a  had  press — and  that  the  Congress  should  wish  to  investigate  It. 

When  I  suggested  to  these  gentlemen  that  the  foundation  explain  publicly 
that  Its  grants  were  made  to  further  this  purpose — and  thus  dispel  the  confu¬ 
sion  in  the  minds  of  the  American  people  which  their  past  grants  had  created — 
their  answer  was  a  horrified  “No.  Such  a  move  would  be  unthinkable." 

It  did  not  seem  to  occur  to  them  that,  while  legally  the  foundation  was  privi¬ 
leged  to  operate  as  its  officers  saw  At,  such  disagreeable  consequences  as  a  bad 
press  and  a  congressional  Investigation  could  hardly  be  avoided  unless  the  public 
were  Informed  of  what  it  was  doing — and  why.  Rather  than  risk  the  candor 
of  a  clear  statement  of  policy  in  the  light  of  which  its  grants  would  at  least  ap¬ 
pear  logical— If  not  acceptable— they  apparently  preferred  to  rely  upon  an  effort 
to  control  the  press  and  thwart  the  Congress. 

At  a  meeting  with  the  officers  and  counsel  of  another  large  foundation  to 
whom  I  had  written,  requesting  answers  to  questions  about  grants  made  by  It 
since  the  early  1020*8,  they  explained  that  the  records  which  would  produce  the 
answers  were  in  storage.  They  suggested  that,  instead,  I  or  a  member  of  my 
staff  examine  their  minute  lKK>k8,  beginning  with  the  inception  of  their  founda¬ 
tion.  Through  this  medium  I  was  afforded  the  opportunity  to  learn  that  In 
this  country  some  men  of  prominence  had  been  influential  and  bold  enough  to 
use  the  wealth  at  their  command  to  Involve  the  United  States  In  war  for  the 
pur)>ose  of  removing  the  traditional  differences  between  Itself  and  the  nations 
of  Europe— and  thereafter  were  powerful  enough  to  transform  their  first 
successes  Into  a  j>ermanent  involvement  of  our  people  In  the  affairs  of  others. 
Apparently  these  officers  had  never  read  the  early  minutes  themselves. 

These  experiences  will  Illustrate  what  we  should  now  know:  That  what  has 
happened  to  us  as  a  people  was  condoned  by  privately  owned  wealth  and  for 
this  condition  to  continue,  It  Is  necessary  that  this  knowledge  be  kept  from  us. 
We  can  anticipate  that  the  i>ower  of  wealth  will  continue  to  be  employed  for  this 
purpose.  And  since  these  foundations  are  tax  exempt,  thereby  placing  an  added 
burden  on  all  other  taxpayers,  it  means  the  whole  people  are  being  forced  to 
contribute  to  the  project  of  tlie  destruction  of  the  American  system  of  private 
enterprise. 

These  happenings  served  me  as  clues.  They  indicated  that  the  destructive 
Ideas  and  deeds  chargeable  to  essentially  able  men  were  6lmply  their  thought¬ 
lessly  undisciplined  references  to  what  the  late  Col.  E.  M.  House  referred  to 
as  the  fact  that  the  social  structure  of  the  world  had  been  wrongly  organized 
to  begin  with.  That  such  Is  the  case  becomes  even  more  obvious  In  the  light 
of  what  education  in  the  United  States  should  have  embraced,  assuming  it  had 
remained  loyal  to  Its  obligations  to  develop  citizens  able  “to  secure  the  blessings 
of  liberty  to  themselves  and  their  posterity.*’ 

Meanwhile  such  experiences  and  continued  study  made  it  clear  to  me  that  the 
deflection  of  the  people  of  the  United  States  from  their  original  course  as  set  forth 
in  their  Declaration  of  Independence  and  their  now  obvious  Inability  to  return  to 
It — can  be  accounted  for  by  their  lack  of  knowledge  regarding  the  use  to  which 
American  wealth  has  been  and  is  being  put  It  also  becomes  evident  that  in  the 
absence  of  this  knowledge,  the  natural  forces  to  which  the  affairs  of  men  are  sub¬ 
ject  would  compel  us  to  indulge  in  practices  such  as  I  have  just  exposed. 

In  brief,  the  significance  of  contemporary  events  is  that  they  testify  to  our  hav¬ 
ing  become  dependent  upon  these  harmful  practices  Inimical  to  our  common  good. 
They  also  testify  to  the  existence  of  evil  pressures  which  must  be  recognized  and 
terminated.  Pending  these  difficult  accomplishments,  we  can  expect  to  continue 
down  the  road  we  are  now  traveling,  driven  by  the  power  of  our  own  wealth.  We 
can  also  anticipate  the  time  when  this  wealth  will  resort,  in  its  own  short-term 
interest,  the  centralized  controls  for  which  socialism  calls,  and  will  continue  to 
finance  the  development  of  such  controls. 

For  the  moment,  In  the  minds  of  certain  of  these  foundation  leaders,  these  prac¬ 
tices  need  to  be  disguised — made  difficult  to  detect.  We  have  not  yet  reached  the 
point  where  we  would  countenance  them  If  we  knew  them  for  what  they  really 
are  or  recognized  why  they  have  become  so  important  a  part  of  our  national  life. 

It  Is  not  easy  to  realize  that  we  ourselves  are  our  own  enemy.  As  1  said  in  my 
report  to  the  American  people : 

“Behind  events  In  history  lie  changes  In  the  practices  by  which  men  endeavor 
to  live  in  harmony  with  one  another  and  with  their  environment. 

“Behind  the  changes  lie  ideas  which  created  the  change. 

“Behind  the  ideas  lie  the  persons  who  formulated  the  ideas. 
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“Behind  these  persons  He  'others'  who  see  in  the  application  of  these  ideas  a 
means  of  demonstrating  man's  independence  of  God. 

"And  behind  these  'others'  lies  the  power  inherent  in  productive  wealth." 

The  regularity  with  which  this  sequence  occurs,  the  similarity  of  the  influ¬ 
ences  set  in  motion  as  a  result,  and  the  equality  of  circumstances  to  which  these 
influences  give  rise — are  discoveries  of  Importance  to  be  made  by  the  historian  of 
the  future.  They  should  be  of  Inestimable  worth  to  him  because  at  last  he  will 
be  able  to  explain  historic  phenomena  in  terms  of  impersonal  cause  and  effect, 
and  will  provide  him  with  a  basis  for  judgment  of  ideas  and  practices  free  from 
the  conflicting  opinions  which  have  so  far  prevented  men  from  achieving  either 
unity  or  peace. 

Properly  defined,  capitalism  is  "weath  engaged  in  the  production  of  more 
wealth;"  but  we  are  busily  engaged  In  the  suicidal  practice  of  making  money 
out  of  money — and  in  adjusting  ourselves  to  the  consequences.  We  have  relin¬ 
quished  the  rights  with  which  we  have  been  endowed  by  our  Creator— once  guar¬ 
anteed  to  us  by  our  Constitution— for  a  mess  of  pottage  composed  of  social 
security,  welfare  benefits,  subsidies,  and  the  like. 

Communism,  socialism,  Internationalism,  and  world  federalism  are  diversions 
designed  by  the  powers  of  finance  at  the  behest  of  those  few  capitalists  who 
exploit  us  to  hide  their  identity  and  insure  benefits  to  themselves.  As  long  as  we 
permit  them  to  remain  unidentified  and  to  operate,  they  will  develop  and  con¬ 
tinue  to  support  an  education  to  Justify  the  results  of  their  actions,  and  will 
finance  this  development.  No  educator  will  be  able  to  resist  the  consequent  pres¬ 
sures  which  our  stupidities  have  released. 

It  Is  Important,  therefore,  that  we  understand  that  the  art  by  which  we  are  at¬ 
tempting  to  live  is  not  capitalism,  but  conformism.  We  must  understand  that 
communism  Is  little  more  than  a  modern  art  designed  to  frighten  us  Into  con¬ 
formity;  that  socialism  is  only  a  philosophical  excuse  for  both;  and  that  our 
drift  toward  one-worldlsm  is  the  logical  consequence  of  pressures  exerted  by 
these  exploiters  to  secure  and  exercise  political  power  on  a  worldwide  scale. 

The  seriousness  of  our  toleration  of  these  fallacies  which  deny  the  sanctity 
of  private  property  becomes  evident  when  we  recall  that  our  Founding  Fathers, 
who  were  the  advocates  of  liberty,  knew  that  this  sanctity  was  essential  if  the 
people  were  to  protect  themselves  from  tyranny.  For  to  them  property  was  the 
tool  for  the  production  of  wealth.  They  presumed  that,  in  return  for  the 
benefits  of  liberty,  people  would  willingly  nsssume  the  responsibility  which 
accompanies  ownership,  would  Insist  upon  administering  their  own  wealth,  and 
that  they  would  equip  themselves  educationally  to  do  so. 

History  reveals  that  a  civilization  rises  when  Us  members  demonstrate  an 
ability  to  develop  capital  and  falls  when  they  do  not;  that  their  liberties  expand 
in  proportion  to  the  willingness  of  the  individual  to  assume  responsibility  for 
the  productivity  of  the  capital  which  he  owns;  and  they  contract  when  he 
refuses  to  accept  that  responsibility.  Advancing  materialism  and  our  Inability 
to  understand  or  unwillingness  to  accept  these  historical  facts  must  end  in 
bondage  for  us  all. 

Because  education  has  neglected  to  inform  us  regarding  these  matters  or  td 
equip  us  to  acquire  this  knowledge  from  experience,  we  hesitate  to  undertake  such 
a  prodigious  step.  We  continue  to  rely  upon  the  temporary  benefits  which 
materialism  and  Irresponsibility  seem  to  produce;  and  we  try  to  convince  our¬ 
selves  that  progress  is  being  made. 

An  alternative  to  present  practices  cannot  be  proposed  with  any  degree  of 
logic  until  our  property  rights  are  returned  by  those  who  now  exercise  them, 
supposedly  in  our  behalf.  We  are  therefore  challenged  by  the  problem  of  how 
this  is  to  be  done  and  how  civilization  can  be  kept  from  destroying  Itself.  The 
answers  lie  in  a  determined  and  purposefully  organized  effort  to  overcome  our 
ignorance  of  the  natural  causes  of  human  events.  Procedures  will  be  difficult 
because  they  must  be  based  upon  a  concept  which  is  not  familiar  to  many  of  us 
today — the  concept  that  men  are  governed  by  natural  law,  or,  as  our  forefathers 
expressed  it,  "by  the  laws  of  nature  and  Nature’s  God." 

Men  must  realize  that  capitalism,  as  exemplified  by  the  use  of  it  by  certain 
foundations,  and  communism,  respectively,  are  subjective  and  objective  mani¬ 
festations  of  unbridled  power. 

Our  recognition  of  this  fact  is  Nature’s  way  of  awakening  us  to  a  danger 
that  threatens  our  very  existence  as  a  people. 

Mr.  Hart.  In  this  letter,  Mr.  Dodd  tells  of  a  conference  held  by  him 
with  the  officers  of  one  of  the  largest  foundations,  in  which  these 
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leaders  readily  admitted  that  their  foundation  grants  had  been  and 
would  continue  to  be  directed  to  produce — 

an  alteration  of  the  social  structure  of  the  United  States  so  as  to  make  coexistence 
with  the  Soviet  Union  possible. 

This  investigation  was  squelched  in  the  House  abruptly  under  cir¬ 
cumstances  which  themselves  should  be  investigated. 

If  the  investigation  of  the  foundations  haa  continued,  it  is  likely 
that  the  American  people  would  have  learned  that  some  of  these  great 
foundations  are  among  the  forces  that  are  supplying  the  brains  and 
the  money  toward  robbing  the  American  people  of  the  independence 
their  ancestors  won  in  1781. 

Perhaps  a  suitable  committee  of  the  United  States  Senate  would 
see  to  it  that  a  real  investigation  of  these  foundations  be  made. 

In  this  connection,  a  Canadian  newsletter  entitled,  “News  Behind 
the  News,”  in  its  issue  of  May  1957,  as  well  as  an  article  by  Paul 
Stevens  in  the  American  Mercury  for  July  1957,  told  of  a  secret  inter¬ 
national  conference  held  February  16,  16,  and  17, 1957,  at  St.  Simon’s 
Island  off  the  coast  of  Georgia.  This,  apparently,  was  the  third  or 
fourth  conference  of  practically  this  same  group. 

Representatives  of  other  countries  were  there,  including  Holland, 
Britain,  Poland,  Denmark,  Mexico,  Germany,  Norway,  and  Sweden. 

Seventy  persons  signed  a  hotel  register.  According  to  the  American 
Mercury,  at  least  12  others  refused  to  do  so. 

Among  those  the  Mercury  reported  present  were:  Justice  Felix 
Frankfurter;  Arthur  Hays  Sulzberger,  of  the  New  York  Times;  Paul 
G.  Hoffman;  Dean  Rusk,  president  of  the  Rockefeller  Foundation; 
Thomas  E.  Dewey;  David  Rockefeller,  chairman  of  the  Chase  Man¬ 
hattan  Bank  of  New  York ;  Senator  Alexander  Wiley ;  Gabriel  Hauge, 
Assistant  to  the  President  on  Economic  Affairs.  Obviously,  it  was 
an  important  meeting. 

I  find  few  among  the  names  listed  who  are  known  to  be  opposed  to 
world  government.  Many  of  them — and  perhaps  all  of  them — are  in 
favor  of  world  government. 

It  is  not  likely  that  this  conference  took  action  to  further  another 
summit  conference,  for  instance,  now  so  much  agitated  by  liberals  and 
leftwingers — between  the  United  States  and  Soviet  Russia,  which,  if 
held,  would  probably  be  even  more  disastrous  for  the  American  people 
than  even  the  Yalta  Conference  in  1945? 

Since  some  of  the  foundations — and  some  of  them  were  represented 
in  this  meeting — are  shown  by  many  of  their  grants  to  be  in  favor  of 
merging  the  United  States  in  world  government,  it  is  a  fair  inference 
that  one  purpose  of  the  meeting  was  to  further  world  government. 

Should  not  some  of  those  who  took  part  in  the  St.  Simon’s  Island 
conference  be  called  to  testify  on  this  pending  bill  ? 

Mr.  Soukwine.  Mr.  Hart,  what  would  that  have  to  do  with  this  bill? 

Mr.  Hart.  I  think  it  would  have  this,  Mr.  Sourwine :  A  great  many 
things  have  happened  in  the  last  20  or  30  years  and  perhaps  at  an 
accelerating  rate,  all  of  which  are  tending  to  place  more  and  more 

Eower  in  the  administration,  whatever  the  administration  might  be 
ere  in  Washington,  and  the  purpose  of  that,  it  is  feared  by  many 
people,  is  to  make  it  more  easy  to  merge  the  United  States  in  world 
socialism.  Statistics  have  been  published  of  polls  taken  in  this  coun¬ 
try  showing  already,  under  the  stimulus  of  a  tremendous  amount  of 
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agitation,  there  is  a  growing  belief  among  people,  unthinking  people, 
that  this  is  desirable  for  the  United  States. 

Mr.  Sourwinb.  Do  you  see  this  bill,  S.  264C,  as  a  countermove  to 
what  you  say  is  the  trend  toward  world  socialism  ? 

Mr.  IIart.  I  do.  Most  decidedly. 

Mr.  Sourwine.  All  right. 

Mr.  Hart.  There  can  be  no  question,  although  the  Supreme  Court 
might  choose  to  mako  further  attempts  to  suppress  the  proper  func¬ 
tions  of  the  Congress,  that  this  pending  bill  is  entirely  within  the 
provisions  of  the  Constitution. 

It  is  quite  clear  from  section  2  of  article  III  of  the  Constitution  that 
this  is  so. 

And  then  I  quote  this  section : 

In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and 
those  In  which  a  State  shall  he  Party,  the  supreme  Court  shall  have  original 
Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall 
have  appellate  Jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions, 
and  under  such  Regulations  ns  the  Congress  shall  make. 

We  of  the  National  Economic  Council  believe  that  only  by  con¬ 
spiracy  of  certain  agile  minds,  and  due  to  the  apathy  of  millions  of  our 
citizens,  this  country  has  been  taken  far  along  the  road  toward  the  loss 
of  its  independence. 

But  it*s  still  not  too  late  to  turn  back.  The  passage  of  the  Jenner 
bill  might  well  mark  a  turning  point  in  bringing  the  control  of  their 
own  country  back  to  the  American  people— under  the  Constitution. 

We  ask  the  Congress  to  pass  this  bill. 

Senator  Hruska.  Any  questions,  Mr.  Sourwine? 

Mr.  Sourwine.  I  have  no  further  questions,  sir. 

Senator  Hruska.  If  not,  we  want  to  thank  you,  Mr.  Hart^  for 
having  appeared  before  the  committee  in  the  fashion  that  you  did. 

Mr.  Hart.  Thank  you,  sir. 

Senator  Hruska.  The  record  will  be  added  to  by  the  editorial  from 
the  Omaha  World-Herald  of  February  18, 1958,  at  this  point. 

(The  editorial  referred  to  reads  as  follows :) 

[From  the  Omaha  World-Herald,  February  13,  1958) 

TnE  Legislating  Court 

Senator  Jenner's  bill,  on  which  hearings  are  now  being  held  by  a  Senate 
Judiciary  subcommittee,  would  forbid  the  Supreme  Court  to  take  appellate 
Jurisdiction  In  the  following  fields: 

The  Investigative  functions  of  Congress. 

The  security  program  of  the  executive  departments. 

State  anti-subversive  legislation. 

Home  rule  over  local  schools. 

Admission  to  the  State  bar. 

In  all  five  instances,  the  curbs  were  proposed  because  of  Supreme  Court  de¬ 
cisions  which,  In  the  opinion  of  Senator  Jenner — and  of  a  good  many  other 
people — have  usurped  the  legislative  power. 

Clearly  Congress  has  the  power  to  curb  the  Court’s  authority  to  hear  appeals. 
Article  III,  section  2  of  the  Constitution  says  explicitly  that  the  Supreme  Court 
shall  have  appellate  Jurisdiction  “with  such  exceptions  and  under  such  regulations 
as  the  Congress  shall  make.” 

Legal  historians  say  Congress  has  used  the  power  only  once — in  a  recon¬ 
struction  measure  following  the  Civil  War.  It  Is,  in  fact,  a  power  which  could 
destroy  the  court,  and  therefore  should  be  used  only  with  great  care. 

Judge  Learned  Hand,  retired  chief  Judge  of  the  United  States  court  of  appeals 
and  one  of  the  most  respected  legal  minds  in  America,  said  at  Harvard  a  couple 
of  weeks  ago  that  while  “it  was  not  a  lawless  act  to  import  into  the  Constitution” 
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the  doctrine  of  judicial  supremacy  in  leglslntlve-executtve-judlclnl  disputes 
within  the  Federal  (Jovernment,  the  use  of  such  Judicial  supremacy  is  “no  doubt 
a  dangerous  liberty,  not  lightly  to  be  resorted  to.” 

Judge  Hand  went  on : 

“On  the  other  hand.  It  was  absolutely  essential  to  confine  the  power  to  the 
need  that  evoked  it :  that  Is,  it  was  and  always  has  been  necessary  to  distinguish 
between  the  frontiers  of  another  'department’s  authority  and  the  propriety  of 
those  choices  within  those  frontiers.  The  doctrine  presupposed  that  It  was 
possible  to  make  such  a  distinction,  though  at  times  it  is  difficult  to  do  so.” 

In  this  and  In  two  companion  lectures,  Judge  Hand  went  on  to  voice  his  doubts 
about  the  Court’s  motives,  saying  that  in  the  segregation  cases  “it  seems  to  me 
we  must  assume  that  it  did  mean  to  reverse  the  'legislative  Judgment*  by  n  new 
appraisal.” 

He  confessed  he  could  not  frame  a  definition  "that  will  explain  when  the 
Court  will  assume  the  role  of  a  third  legislative  chamber  uud  when  It  will  limit 
Its  authority  to  keeping  Congress  and  the  States  within  their  accredited  au¬ 
thority.  Nevertheless,  I  am  quite  clear  that  It  has  not  abdicated  Its  former 
function,  as  to  which  I  hope  that  it  may  be  regarded  as  permissible  for  me  to  say 
that  I  have  never  been  able  to  understand  on  what  basis  It  does  or  can  rest 
except  as  a  coup  de  main.” 

In  other  words,  the  distinguished  Judge  is  saying  that  the  High  Court  does 
legislate.  And  that  conclusion  Is  quite  like  the  premise  on  which  Senator  Jenner 
has  based  his  bill  to  curb  the  Court  in  five  fields. 

Senator  Hruska.  Have  you  anything  further? 

Mr.  Sourwine.  Mr.  Chairman,  there  arc  communications  here  bear¬ 
ing  on  the  bill,  which  probably  should  go  in  the  record. 

Would  it  be  thought  of  the  Chair  that  these  should  go  in  daily  as- 
they  come  along,  or  that  the  written  communications  should  all  go  im 
one  section? 

Senator  Hruska.  Subject  to  the  judgment  of  the  chairman  of  the* 
committee,  my  own  thought  is  that  it  should  probably  go  in  a  separ¬ 
ate  section. 

Mr.  Sourwine.  That  can  readily  be  done.  We  can  have  an  appen¬ 
dix  and,  as  a  part  of  it,  can  put  in  all  of  the  communications  from: 
outside. 

Senator  Hruska.  Very  well. 

Off  the  record. 

(Discussion  off  the  record.) 

Senator  Hruska.  We  will  recess  until  tomorrow  at  10:30. 

(Whereupon,  at  12 :15  p.  m.,  the  committee  adjourned,  to  reconvenes 
at  10 :30  a.  m.  Thursday,  February  20, 1958.) 
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THURSDAY,  FEBRUARY  20,  1958 
United  States  Senate, 

Subcommittee  To  Investigate  the  Administration 

op  the  Internal  Security  Act  and  Other 
Internal  Security  Laws,  op  the  Committee  on  the  Judiciary, 

Washington,  D.  O. 

The  subcommittee  met,  pursuant  to  recess,  at  10: 45  a.  m.,  in  room 
457.  Senate  Office  Building,  Senator  Roman  L.  Hruska  presiding. 

Present:  J.  G.  Sourwine,  chief  counsel;  F.  W.  Schroeder,  chief  i 
vestigator. 

Senator  Hruska.  The  committee^nH-cwnato  order, 

5  We  will  resume  the  heapiftfson  S.  2646.  AmTyour  first  witness  this 
morning  is  Homer  Bi$t£  Jr. 
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f  and  not  for  the  Legion, 

5rr'*  ment  give  a  little  backe 


TESTIMONY/OF  HOMER  BRETT, fTRr^IIEVY  CHi 

■  Senator  Hruska.  Mr.  Br€tt,  hhve  ybu  a- 
preliminarily/if  you  aremaking  (this  siateij 
or  on  b^halfyof  an  organization 
Mr.  Brett.  I  am  makingtRiairatenient primarily 
although  I/must  inform  you  I  am  a  member  of 
Legion,  and  that  I  speak  for  m: 

Senator  Hruska. 

about  yourself,  personally, 'tpjat  twil'CfefoT)  Interest 
read  this  testimony  lai 
!  Mr.  Brett.  No,  sir 
'■'Senator  Hruska.  Would  you  c^re'i 
to  your  profession  ano'four  activi 
J  assume  you  are  a  lawyer?  . 

Mr,  Brett.  No,’ sir;  I  anwiOT  a  lawy^ 

Service  officer  who  served  mft~cs>untry 
most  of  my  life.  nJ  am  a  gradual" 


iment?  I  might  ask 
on  your  own 'behalf 


ivownl 
,tne  Amei1 


rose  who 


^background  as 
jroilr  profession,  and  ^o  On? 

I  pm  thdson  of  a  Foreign 
^r  30  ysafsj  I  lived^with  him 
he  University  ofXirginia;  I 
am  a  navial  officer,  fteijtenant  commander  in  the  Naval  Reserve,  which 

I  am  proud  of.  -  ■  x"  ,  t  !  , 

•  •  I'  have  been  selected  fw'prjimotion  to  conmiander  in  recent  weeks. 
I  have  served  with  the  DepartmelrtrofStatnand  other  departments  of 
Government  abroad,  ahd  I  have  recently;  in  December,  resigned  from 
the  Government  service  to  return  to  my  life  as  a  private  citizen.  Iam 
ndw  managing  my  own' estates,  and  hope  in  the  future  to  mail 
other  people’s  estates  as  an  investment  counsel,  if  I  can  get  startec 
that  business.  -■■■"•;  •  •  '  •  ,  >r. :  '  '• 

•,?  ■>;>  -  •*:  ■  79 
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Senator  Hruska.  Very  well.  You  may  proceed  with  your  state¬ 
ment, 

Mr.  Sourwink.  Might  we  have  the  witness’  address,  Mr.  Chair¬ 
man? 

Sir.  Brett.  3513  Leland  Street,  Rollingwood,  Chevy  Chase,  Md. 

Senator  Hruska.  Very  well. 

Mr.  Bretl  May  I  read  the  statement,  sir  ? 

Senator  Hruska.  You  may  proceed. 

Mr.  Brett.  I  request  the  privilege  and  honor  of  testifying  that,  in 
my  opinion  as  ft  loyal  citizen  of  this  Republic  and  as  a  former  em¬ 
ployee  in  the  executive  branch  of  the  Federal  Government  of,  by,  and 
for  these  48  sovereign,  but  inseparably  federated,  States  of  the  United 
States  of  America,  I  oppose  at  this  time  the  power  of  appellate  juris¬ 
diction  of  the  Supreme  Court  in  the  area  of  congressional  investiga¬ 
tive  activities  even  though  I  recognize  that  the  Court  has  had  such 
power  historically  and  tor  good  reason  as  long  as  the  Court,  in  the 
words  of  Cook,  “conserves  the  law,”  and  does  not  attempt  to  create 
law  without  the  consent  of  the  governed. 

Senator  Hruska.  Mr.  Witness,  we  ought  to  have  a  little  considera¬ 
tion  for  the  reporter  here.  Will  you  slow  up  just  a  little  bit. 

Mr.  Brett.  It  is  my  conviction,  however,  that  the  Court  is  mis¬ 
using  such  power  to  create  new  principles  of  government  and  moral¬ 
ity,  whereas  the  power  was  given  the  Court  in  order  to  protect  the 
rights  of  specific  individuals  and  specific  cases  where  injustice  might 
have  bean  done.  The  Court’s  prerogative  was  not  created  to  give  it 
power  of  nullification  over  the  carefully  and  well  considered  acts  of 
Congress  as  attorneys,  well  versed  in  the  common  law  and  vested 
directly  with  untransferable  powers  by  the  electorate  of  the  whole  of 
the  Nation. 

Over  the  past  25  years  I  have  slowly  come  to  the  conclusion  that 
Thomas  Jefferson  was  conect  in  stating  that  the  Supreme  Court  has 
a  strong  tendency,  under  a  strong  and  willful  executive  force  or  power, 
to  become  a  handmaiden  of  the  executive  branch  of  Government  in 
carrying  out  dubious  programs  of  social  reform  and  change  without 
the  consent  of  the  authorized  constitutional  representatives  of  the 
people. 

The  authorized  delegates  of  the  people  of  the  United  States  as  a 
whole,  and  in  part,  are  the  Congress.  Neither  the  Court  nor  the 
executive  branch  of  Government  reflect  anywhere  nearly  as  well  the 
opinion  of  the  unorganized  individual  citizen  as  does  the  Congress. 
Wherefor,  then,  should  the  subordinate  powers  of  the  Federal  Union 
attempt  to  control  and  dominate  the  considered  action  of  what  Jef¬ 
ferson  termed  the  “key  branch  of  the  Government” — the  power  para¬ 
mount,  Congress,  which  may  be  checked  only  momentarily  by  the 
subordinate  powers — in  order  to  make  Congress  think  twice  and  se¬ 
riously — but  cannot  be  permanently  blocked  by  either  the  judiciary 
or  by  the  executive? 

It  is  inconceivable  that  pressure  groups  and  vested  interests  could 
ever  control  completely  the  whole  of  Congress.  Yet  this  cannot  be 
so  truly  said  of  the  subordinate  branches  of  the  body  politic.  We 
citizens  must  not  forget  that  we  have  entrusted  our  delegates  with 
jmwers  so  precious  and  so  delicate  that  we  have  through  the  centuries 
instructed  these  self-same  delegates  that  their  power  may  not  be  dele¬ 
gated  by  them  to  any  man  or  organization. 
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When  then  should  we  allow  their  power  to  be  mutilated  by  the 
envious?  When  the  power  of  Confess,  Senate  and  House,  to  inves¬ 
tigate,  and  to  gather  information,  in  any  field  at  any  time,  are  de¬ 
stroyed  by  any  other  power  of  the  Nation,  the  eyes  and  ears  of  the 
citizenry  have  been  blinded  and  deafened  and  in  all  probability  the 
electorate  has  been  reduced  to  dumbness,  for  few  executives  appreciate 
criticism  of  those  actions  which  they  may  full  well  believe  to  be  in 
the  interest  of  the  State. 

The  thinking,  however,  does  not  make  it  so.  The  Almighty  gave  us 
voices  that  we  might  warn  our  kind  when  we  were  hurt,  for  only  He 
among  all  executives  prepared  even  our  bodies  to  protest  against  the 
scourges  He  might  wittingly  or  inadvertently  send  against  us. 

Destruction  of  the  investigative  power  of  Congress  leads  inevitably 
to  license  and  corruption  by  the  more  hierarchial  and  authoritarian 
elements  of  Government  which  constantly  in  the  history  of  mankind* 
and  sovereignty  over  Him.  attempted  to  relegate  the  role  of  the  indi¬ 
vidual^  common  law  to  abysmal  oblivion. 

The  authoritarian  element  has  always  espoused  the  Platonic  theory 
that  only  an  “elite” — whatever  its  brand  might  be — is  capable  of 
understanding  what  James  I  and  Charles  I  chose  to  refer  to  as  the 
“mysteries  of  the  state.”  It  did  not  take  Sir  Edward  Coke  very  long 
to  point  out  to  England’s  commoners,  our  ancestors,  that  most  of  the 
“mystery”  involved  how  much  money  Buckingham  as  Assistant  King 
was  squandering  on  the  pearls  he  tossed  on  tne  ground  to  enjoy  the 
sight  of  his  fellow  countrymen  groveling  at  his  feet. 

Did  Sir  Edward  Coke,  in  Parliament  ever  call  for  the  mutilation 
of  the  investigative  power  of  the  Commons,  or  even  of  the  Lords? 
Certainly  not.  His  life  was  dedicated  to  enlarging  the  power  of  Par¬ 
liament  to  look  into  the  “mysteries”  of  the  Crown. 

Plato’s  hearts  of  gold  soon  turn  to  hearts  of  lead  when  the  com¬ 
moners’  laws  and  attorneys  are  flouted,  usually  upon  the  theory  that 
laymen  are  incapable  of  understanding  the  fine  reason  and  philosophy 
behind  the  actions  of  appointive  magistrates  and  courtiers  whose  ad¬ 
vancement  depends  upon  the  grace  of  myriad  lords  temporal  acting 
out  the  role  oi  lord  marchers  on  the  frontiers  of  the  American  social 
and  political  system. 

Let  it  never  be  forgotten  that  these  same  lord  marchers  were  not 
above  making  private  alliances  with  Welsh  princes  against  the  inter¬ 
ests  of  the  English  gentry  and  stout  yeomanry.  It  would  appear  that 
as  of  several  days  ago  one  such  lord  marcher  is  now  seeking  a  new 
terrain  for  his  operations,  having  discredited  himself  first  in  his  home 
counties  and  then  in  the  Federal  service,  where  he  assumed  improperly 
a  royal  prerogative,  flouting  like  Buckingham  the  Nation’s  tried  Min¬ 
ister  of  State. 

For  25  long  years,  14  of  which  I  have  served  with  the  executive 
branch  of  the  Government,  I  have  seen  the  minions  of  the  Executive — 
sometimes  against  the  will  of  the  President — reach  out  for  more  and 
closer  control  over  the  Nation’s  private  life. 

Each*  move*  was  made  on  the  ground  that  without  the  new  powers 
being  sought,  the  objectives  of  tne  Executive  could  not  be  carried  out 
successfully.  Laws  made  by  Congress  were  reread  into  them.  Rein¬ 
terpretations  were  made  at  great  cost  to  suit  official  planners. 
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Throughout  all  this,  Congross  mul  tho  Senate  were  often  not  only 
criticized  but  roviled  when  their  decisions  did  uot  suit  tho  interest 
of  tho  bureaucrat. 

When,  on  tho  other  hand,  Congress  was  weak  enough  to  bo  cozened 
into  acting  as  a  rubber  stamp  it  was  not  thanked;  it  was  patronized, 
as  Charles  I  patronized  Parliament,  up  to  tho  timo  ho  was  made  to 
sign  tho  petition  of  rights. 

Do  tho  judiciary  and  tho  oxecutiv©  branch  work  togothor  in  com¬ 
bination  to  frustrate  and  to  limit  tho  activity  of  Congress?  It  is  my 
opinion  from  my  own  past  observation  and  reading  that  they  do, 
particularly  in  that  stratum  of  government  where  tho  petty  politician 
and  so-called  career  officer  are  indistinguishable  from  each  other, 
the  aroa  of  tho  GS-16,  GS-17,  and  GS-18  grade  levels. 

It  is  also  my  impression  and  personal  conviction  thnt  at  this  level 
there  are  strong  and  clover  left-wing  influences — probably  not  Com¬ 
munist,  but  nonetheless  quite  tolerant  of  and  susceptible  to  Com¬ 
munist  ideology — which  are  dedicated  to  tho  creation  of  a  fictitious 
dragon,  called  “Chauvinistic  reaction  against  tho  centralized  inter¬ 
nationalist  welfare  state  and  peaceful  cooperation  with  socialist  de¬ 
mocracy  of  Soviet  republics,”  which  they  feel  must  bo  eliminated  from 
“reasonably”  inclined  councils  of  state. 

I  first  felt  that  I  recognized  such  groups  forming  inside  the  execu¬ 
tive  branch  during  our  alliance  with  Soviet  Russia.  Tho  group  hnd 
little  influence  during  the  early  part  of  the  war,  when  I  can  remember 
thnt  most  of  my  peors  and  seniors  wore  rather  openly  anti-Communist. 
As  of  December  1058,  anticommunism  is,  generally  speaking  from  my 
observation,  rather  unfashionablo  and  nnti-Connmmist  talk  is  liable 
to  leave  tho  unfortunate  impression  that  one  is  necessarily  a  Mc¬ 
Carthyite,  “a  supporter  of  the  DAIi”  or  “the  American  Legion,”  or 
worso  yet,  according  to  these  political  philosophers,  not  interested  in 
putting  a  stop  to  the  "terrible  scandal”  of  the  “Un-American  Activities 
Committee”  investigations. 

Naturally,  everyone  does  not  take  this  attitude,  but  I  can  say  with 
utter  conviction  of  sincerity  and  truth  that  no  man  who  values  his 
advancement  will  openly  or  loudly  disagree  with  the  aforestated 
attitude.  I,  for  one,  know  nothing  of  McCarthy,  but  I  do  respect 
the  other  three,  and  am  proud  of  my  association  with  the  American 
Legion,  and  equally  proud  of  the  iob  done  by  the  Un-American  Activi¬ 
ties  Committee. 

It  is  interesting  to  note  that  today  the  “pitch”  pushed  by  the  left 
is  not  combating  communism  but  vigorous  crusading  for  “true 
democracy”;  not  attacking  Soviet  Russia,  but  attacking  anti-Commu¬ 
nist  dictatorships  because  if  we  allow  them  to  ally  with  us  we  will 
be  vulnerable  to  Soviet  criticism  in  the  eyes  of  the  “democratic” 
world. 

Thus  the  Soviet  may  use  any  ally  it  chooses,  yet  we  must  use  only 
such  allies  as  are  not  vulnerable  to  Soviet  propaganda.  This  policy 
leaves  little  room  for  choice.  Fortunately,  our  aid  to  Communist 
nations  is  not  presently  under  fire  by  Moscow;  thus,  in  this  area  at 
least  we  are  able,  according  to  the  left-wing  clique,  to  “found”  stable 
“friendships”  for  “the  future.”  The  present  form  of  “double  think¬ 
ing”  is  beyond  my  mental  accomplishment,  and  therefore  I  now  speak 
as  a  private  citizen,  interested  only  in  the  stability  and  the  security 
of  this  Nation. 
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My  comments  do  not  reflect  in  any  way  on  the  loyalty  or  political 
orientation  of  the  vast  majority  of  siiont,  docile,  and  inoffensive  career 
employees  up  to  and  generally  including  grade  15.  However,  Con¬ 
gress  might  well  study  whethor  or  not  some  officials  in  grades  16, 17, 
and  18  are  really  apolitical  or  not. 

My  conviction  is  that  they  should  be,  but  are  not  always  so.  In  fact, 
in  many  cases  tho  very  nature  of  their  jobs  prohibits  their  being 
apolitical,  and  from  their  “career”  positions  play  politics  with  those 
organizations  which  would  strengthen  the  Communists’  position  in 
our  Nation. 

My  own  none  too  deep  inquiry  and  observation  of  the  Government 
scene  has  led  me  to  the  personal  conclusion  thnt  at  the  present  time 
there  is  a  well-organized  “group  toloration  of  Marxism,”  “freo  think¬ 
ing,”  or  “opportunistic”  connected  with  both  the  judiciary  and  the 
executive  who  are  opposed  to  all  forms  of  national  sentiment. 

This  group,  moreover,  would  appear  to  favor  all  forms  of  interna¬ 
tionalism  and  collectivism.  Such  utter  prejudice  against  nationalism 
and  in  favor  of  internationalism  would  appear  to  violate  the  common 
concepts  of  commonscnse;  for  such  precarious  positions,  fine  though 
they  may  sound  to  the  ear,  lead  to  an  inevitable  reductio  ad  absurdum, 
that  is,  all  nationalism  is  bad  and  all  internationalism  is  good. 

From  such  fallacies  tho  myths  of  salvation  through  doctrinaire 
philosophies  are  developed  to  produce  “incorruptible  men  of  reason,” 
such  as  Robespierre,  who  was  willing  to  build  his  version  of  democracy 
upon  tho  blood  of  innocents,  a  mighty  poor  foundation. 

The  investigative  activities  of  Congress  have  seldom  been  attacked 
except  when  they  drive  into  the  left-wing  political  arena  favoring 
Soviet  Russinn  connections.  Investigations  of  crime,  corruption,  big 
business,  fascism  were  all  encouraged  by  the  press,  pressure  groups, 
and  oven  the  other  branches  of  the  Government. 

Despite  this  public  approval  of  congressional  investigations  there 
hns  always  been  raised  a  tremendous  propaganda  barrage  against 
congressional  investigations  of  communism  or  radicnl  left-wing  pro- 
Communist  or  pro-Soviet  activity.  In  other  words,  there  is  always 
strong  protection  of  those  who  would  upset  or  jar  rather  than  sta¬ 
bilize  and  ameliorate  our  existing  American  system  of  law,  justice,  and 
order. 

Were  I  to  fail  to  inform  this  august  hotly  of  the  Nation’s  own  rep¬ 
resentatives  what  my  impressions  of  the  political  milieu  is  at  the 
present  time,  I  woultl  fail  in  my  duty  to  my  fellow  citizens,  and  to 
their  one  and  only  genuine  and  legal  representatives  and  attorneys. 
Does  what  I  have  said  condemn  completely  the  executive  and  judicial 
branches  of  the  Government?  It  does  not.  If  a  patient  suffer  from  a 
small  tumor  which  could  grow  and  become  malignant,  one  does  not 
slay  the  patient.  One  attempts  to  help  him  by  endeavoring  to  remove 
the  cause  of  his  misery  and  suffering. 

Under  our  parliamentary  system  of  self-government  both  the  execu¬ 
tive  and  the  judiciary  are  under  the  law  just  as  Coke  pointed  out  that 
the  Crown  was  under,  and  not  over,  the  law. 

That  there  is  an  organized  left-wing  group  within  the  executive 
and  the  judiciary.  I  now  do  not  doubt  for  one  moment.  That  this 
group  is  dedicated,  well  organized,  nnd  equipped  to  inspire  its  oppo¬ 
sition,  I  do  not  doubt.  That  a  part  of  this  group  is  wittingly  pro- 
Soviet  in  sentiment  I  do  not  doubt. 
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The  latter  nucleus  is  most  clever  in  claiming  to  be  the  lenders  of  the 
battle  against  “Stalinist  dictatorship.”  The  movement  paints  Khrush¬ 
chev  ns  moderate,  tolerant,  and  willing  to  cooperate  in  t  lie  fight  against 
dictatorship  throughout  the  world.  Now  that  Stalin  is  dead  the  real 
threat  to  world  peace  is  not  Soviet  Russia,  according  to  this  group,  hut 
the  remaining  dictatorships  of  a  reactionary  and  chauvinistic  nature. 

Upon  these  the  left  wing  would  like  to  have  us  aid  hammerlike 
blows  irrespective  of  their  anti-Communist  positions.  Thus,  the  So¬ 
viet  Union  may  ally  itself  with  dictators,  but  must  not  be  criticized 
for  this.  Such  action  would,  according  to  the  left,  disturb  world 
peace.  We  must,  they  say,  limit  our  military  alliances  to  those  na¬ 
tions  which  are  so  pure  ana  socially  minded  that  the  U.  S.  S.  R.  will  not 
be  able  to  use  our  association  with  them  ns  footl  for  anti-United  States 
propaganda. 

This  may  explain  to  some  extent  our  aid  of  millions  of  dollars  to 
Soviet  Russia’s  satellites.  There  has  apparently  been  no  Soviet,  ob¬ 
jection  to  such  aid,  far  less  tlinn  the  objection  to' aiding  these  govern¬ 
ments  which  have  not  the  same  form  of  government  ns  ourselves,  but 
which  oppose  communism. 

The  investigative  activities  of  Congress  are  in  my  opinion  being 
attacked  today  by  the  Supreme  Court  because  of  the  latter’s  inability 
to  recognize  the  fact  that  the  opposition  to  congressional  investigations 
is  maimy  concerned  with  the  determination  of  pro-Soviet  elements,  as 
well  ns  others,  to  protect  the  liberty  of  operation  of  their  coreligion- 
'nnires.  _ 

This  is  one  area  in  which  Congress  should  surely  have  a  free  hand  to 
investigate  rather  than  be  obstructed. 

Congress  has  so  far  done  a  magnificent  job  of  ferreting  out  the 
Communist  operations  in  this  country,  and  is  naturally  hated  for  its 
success  by  that  element,  who  me  not  helpless  either  financially  or 
politically. 

How  much  criticism  did  we  hear  from  the  leftwing  of  the  congres¬ 
sional  investigations  of  Fascists  and  Nazis  during  World  War  II? 
None.  Yet  the  element  I  refer  to  was  then  well  organized  and  de¬ 
manded  more  and  more  action,  including  the  investigations  of  officials 
of  the  State  Department,  who  they  presumed,  falsely,  to  be  pro-Fascist. 
All  one  heard  from  the  groups  I  speak  of  were  cries,  cheers,  and 
exhortations  for  more  action.  Now  the  shoe  is  on  the  other  foot. 
Must  investigation  now  ceftse  ? 

Congress  should  not  allow  its  investigative  power  to  be  diminished 
in  any  field  at  any  time.  Today  our  national  security  calls  for  con¬ 
gressional  investigation  of  communism.  Twenty  years  hence  the  very 
men  who  oppose  the  present  investigations  may  be  again  exhorting 
Congress  to  carry  out  a  “no  holds  barred”  investigation  of  some  other 
enemy  of  their  own.  At  that  time,  if  the  Court  maintained  its  present 
position,  it  would  fall,  one  might  assume,  under  heavy  attack  by  its- 
present  “friends.” 

There  is  no  power  which  has  the  right  to  prevent  the  people  of  the 
Nation  from  exercising  their  prerogative  of  maintaining  liberty 
through  eternal  vigilance.  A  selbgoveming  people  have  the  power 
to  ponce  themselves  without  hindrance  by  their  own  servants  who 
sometimes  act  as  though  they  would  be  masters. 

The  electors  and  their  delegates  have  in  the  past,  and  should  in  the 
future,  always  taken  precedence  over  the  appointive  official’s  views  as 
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to  where  the  Nation  should  go  politically  and  socially.  If  the  electo¬ 
rate  does  not  demand  socialism,  for  example,  it  is  not  up  to  the  office¬ 
holder  to  insist  upon  it.  Sovereignty  resides  in  the  public  and  the  pub¬ 
lic  i9  not  represented  fully  by  any  other  than  its  representatives  in 
Congress.  Congress  turns  the  common  law  into  statute  law  and 
statute  law  is  over  the  Crown,  not  under  it. 

I  thank  you. 

Senator  Hruska.  Mr.  Sourwine,  have  you  any  questions? 

Mr.  Sourwine.  Justoneor  two  clarifying  questions. 

Did  I  understand  you  correctly  when  I  thought  I  heard  you  express 
the  view  that  among  the  three  branches  of  the  Government,  the  Con¬ 
gress,  the  legislative  branch  is  supreme? 

Mr.  Brett.  That  was  the  concept  of  Thomas  Jefferson,  according  to 
my  understanding,  and  he  made  every  effort,  as  I  recall  from  reading 
Thomas  Jefferson,  to  strengthen  the  Congress  so  that  its  powers  would 
not  be  sapped  by  the  other  branches  of  Government, 

Mr.  Sourwine.  You  use  the  phrase,  “wildly  irrational  patriotic 
organizations,”  as  applicable  to  the  DAR;  what  did  you  mean  by 
that? 

Mr.  Brett,  I  did  not  mean  that  as  my  own  comment.  I  am  a  re¬ 
specter  of  it. 

Mr.  Sourwine.  You  were  indulging  in  satire  or  sarcasm  at  the 
same  time? 

Mr.  Brett.  Let  me  see — sometimes  I  confuse  the  meaning  of  the 
two.  I  was  referring  to  what  other  people’s  statements  say. 

Mr.  Sourwine.  You  similarly  spoke  of  the  activities,  the  House 
Un-American  Activities  Committee,  as  a  scandal.  That  was  not  an 
expression  of  yburs? 

Mr.  Brett.  That  was  not  mine.  I  was  referring  to  that  as  the 
propaganda  which  is  aimed  at  those  enemies  of  congressional  investi¬ 
gation. 

Mr.  Sourwine.  And  you  stated  the  Soviet  Union  must  not  be  criti¬ 
cized.  Again,  that  was  not  your  view  ? 

Mr.  Brett.  That  was  not  my  view.  My  view  is  that  the  Soviet 
Union  should  be  criticized  by  us,  and  fully,  when  it  is  to  our  advan¬ 
tage. 

Mr.  Sourwine.  Mr.  Chairman,  I  have  no  other  questions. 

Senator  Hruska.  Thank  you  very  much,  Mr.  Brett,  for  your  ap¬ 
pearance  here  this  morning. 

The  next  witness  is  Dr.  Harold  Malin. 

STATEMENT  OF  HAROLD  MALIN,  CUMBERLAND,  MB. 

Mr.  Malin.  My  name  is  Dr.  Harold  Malin,  and  my  address  is  128 
Union  Street,  Cumberland,' Md. 

Senator  Hruska.  Do  you  appear  here  as  an  individual,  or  do  you 
represent  an  organization?  Tell  us  a  little  bit  about  yourself  in 
either  alternative. 

Mr.  Malin.  Sir,  I  appear  here  as  an_  American,  as  an  individual 
representing  no  organization,  just  wishing  to  express  my  own  per¬ 
sonal  views. 

Senator  Hruska.  Very  well.  Will  you  give  us  a  little  of  your 
background,  academic  and  professional  and  otherwise  ? 
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Mr.  Mai, in.  Sir,  I  mn  n  graduate  of  Allegheny  School  in  Cumber- 
Inml,  Mil.,  a  graduate  of  Lincoln  Chiropractic  Lollogo  m  Indianapo¬ 
lis,  linl.  I  am  a  trainer  in  tho  athlotio  department  schools  in 
Cunilwrlanil  ami  1  praetico chiropractic. 

Senator  IIiuiska.  You  mny  proceed  with  your  statement. 

Air.  Mai, in.  First  of  all,  I  would  like  to  say  that  I,  among  a  lot 
of  iieoplo  t  know,  am  worried,  extremely  upset,  about  wlint  wo  feel 
to  lie  the  danger  to  our  American  way  of  lifo  posed  by  the  Communist 
Party.  Wo  Feel  that  tho  Supremo  Court  in  recent,  decisions  has  boon 
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am  going  to  do  all  that  is  in  my  legal  power  to  maintain  tho  American 

wav  of  life.  .  .....  ..  .  , 

lint  it  will  lie  endangered  if  tho  Communist.  Party  continues  to  Imvo 
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people,  they  have,  in  tho  eyes  of  tho  students  who  aro  inexperienced 
In  such  things,  a  lot  of  prestige.  If  you  tell  a  person  a  lie,  if  that 
person  has  a  sutlleient  amount  of  prestigo  and  manner,  them  are  a 
iHMventago  of  people  who  will  liellevo  what  they  are  tolling  them  is 
tho  truth.  Ami  yon  will  weaken— they  will  fall  for  tho  lino  that  has 
been  foisted  upon  them  hy  the  officials  of  ltussia  that  appeared  in 

Cumberland.  ....  ,  .  ....  . , 

Now,  just  for  example,  I  would  like  to  read  to  you  what  they  said. 
You  can  judgo  for  yourself,  you  know  as  well  as  I  know  what  is  going 
on  in  tho  Soviet  Union.  Tho  article  from  tho  Cumberland  paper  is  as 
follows  [reading] : 

Two  officials  of  tho  Soviet  Kmbnssy  yesterday  traded  views  with  members 
of  the  Cumberland  Mens  Club  and  tho  Junior  Association  of  Commerce.  Among 
tho  things  they  discussed  were  business  and  labor,  domestic  politics,  education, 
and  religion.  That  was  hetd  at  the  All  Ohnn  Shrine  Country  Club  In  Cumber- 

10  Kducatlon  in  the  Soviet  Union  Is  completely  free  and  without  discrimination 
of  any  kind.  Vladimir  S.  Kavrov,  counselor  of  the  Soviet  Embassy  In  Washington, 
told  the  Cumberland  Junior  Association  of  Commerce  last  night  at  the  All 
Ghan  Shrine  Country  Club,  and  there  were  those  high-school  students  there  who 

naturally  would  be  inclined  to  believe  what  he  was  saying.  - 

But  before  he  spoke,  William  Alebaugb,  a  Fort  Hill  High  School  senior  who 
won  the  recent  Voice  of  Democracy  speech  contest  sponsored  by  the  Jaycees,  gave 
his  5-minute  talk  in  which  he  stressed  why  "I  speak  for  democracy;1 

Six  of  the  eight  participants  In  the  speech  contest  attended  last  nights  meet¬ 
ing.  although  ah  said  they  had  received  a  number  of  telephone  calls,  most  of  them 
anonymous,  urging  them  not  to  attend  the  meeting  where  the  Russian  diplomat 
was  the  principal  speaker. 


The 

advisei 


who  called  and 


them  they  did  not  want 


tried  to  keep  those  students  from  going, 
rant  our  good  Americans  to  sit  down, 
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break  bread,  ntul  listen  to  tho  brainwashing  that  wo  felt  they  would 
Ira  subjected  to.  [Continues  rending:] 

Hlx  of  Uio  of Rlit  i>orf lcf|>nnt»  In  the  si>ccch  content  attended  Inst  night's  meet¬ 
ing.  although  nil  said  they  had  received  a  nuinlwr  of  telephone  calls,  most  of 
(liotn  anonymous. 

They  nil  seemed  to  think  It  was  educational  to  actunlly  see  nnd  hear  n  Rus- 
Hlnn,  nml  they  obviously  did  not  agree  with  many  of  tho  things  ho  said. 

Young  A  John  ugh  wild  ho  wna  proud  to  bo  an  American!  "where  we  are  per¬ 
mitted  to  worship  In  n  way  permitted  only  In  a  free  land." 

In  the  course  of  his  remarks  concerning  youth  In  tho  Soviet  Union!  Mr.  Lavrov 
wild  that  his  country  also  permits  freedom  of  speech,  freedom  of  assembly,  and 
freedom  of  religion. 

Tho  Russian,  making  his  third  speaking  engagement  beforo  a  Cumberland 
audience,  said  his  country  has  a  10-grndo  school  system  which  has  eliminated 
Illiteracy  In  40  years  since  tho  1017  revolution.  Under  tho  Czars  only  26  per¬ 
cent  could  read,  ho  sakl. 

People  in  Cumberland  am  supposed  to  believe  that  there  is  no 
illiteracy  in  Russia  today.  [Continues  reading:] 

Mr.  Lavrov  said  tho  10*grado  school  system  has  an  obligatory  curriculum 
which  all  boys  and  girls  must  take.  Tho  courses  have  been  selected  by  the  au¬ 
thorities  ns  those  to  gtvo  tho  students  all  their  necessary  basic  knowledge. 

All  students  then  have  a  right  to  continue  their  free  education  In  technical 
Institutes  or  universities  but  only  those  with  the  best  grades  on  entrance  exami¬ 
nations  nro  allowed  to  enroll.  During  tho  4  or  0  years  they  attend  these  Insti¬ 
tutes,  tho  students  receive  stipends  from  tho  government  to  provide  for  their 
needs. 

Thoso  majoring  In  electrical  engineering,  for  Instance,  must  participate  In  a 
mass-practice  program  at  n  factory  where  they  get  practical  knowledge  on  Its 
operation.  There  is  not  time  for  theoretical  knowledge  in  these  Institutes. 
This  program  Is  successful  in  eliminating  unemployment,  he  said. 

Gentlemen,  I  feel  that  I  have  read  enough  of  that  to  give  you  an 
idea  of  wlmt  they  have  been  telling  the  children  in  Cumberland.  If 
it  is  desirable,  I  shall  be  glad  to  continue,  or  I  will  leave  it  with  the 
committee  for  their  perusal. 

Senator  IlnusKA.  That  would  seem  to  be  typical.  If  you  have  other 
material  in  tho  statement,  that  can  be  submitted  for  tho  record. 

Mr.  Maun.  I  have  tho  material  in  the  statement  that  could  be 
submitted. 

(The  material  referred  to  was  placed  in  the  subcommittee  file.) 

Mr.  Maun.  I  have  a  comment  on  the  Junior  Chamber  of  Commerce 
of  Cumberland  and  the  Lions  Club  in  Cumberland,  Md.  [Reading:] 

The  Junior  chamber  of  commerce  and  .the  Lions  Club  in  Cumberland,  Md., 
had  a  yen  to  know  what  life  In  the  Union  of  Soviet  Socialist  Republics  was  really 
like,  so  they  Invited  a  man  familiar  with  the  scene  to  tell  them.  They  learned 
that  In  Soviet  Russia  freedom  of  speech,  of  assembly,  and  of  religion  are  strictly 
protected;  that  the  Russian  people  live  14  times  better  than  they  did  before  the 
revolution ;  that  the  launching  of  sputnik  testifies  to  the  productivity  of  men  who 
know  that  they  labor  for  themselves;  that  the  people  are  delighted  to  be  ruled 
by  the  Communist  Party  because  they  "trust  the  party."  The  expert  assured 
the  elders  of  Cumberland  that  the  so-called  satellite  nations  are  entirely  Inde¬ 
pendent  of  Soviet  Russia  and  that  the  party  has  no  desire  to  communlze  the 
world.  To  whom  had  the  junior  chamber  of  commerce  and  the  Lions  Club 
turned  to  hear  the  truth  about  the  U.  S.  S.  R.?  To  Vladimir  Lavrov,  counselor 
to  the  Soviet  Embassy  in  Washington. 

There  was  a  letter  sent  to  the  Cumberland  News  in  comment  which 
I  would  like  to  insert^-which,  by  the  way,  they  did  not  publish. 
[Reading:] 

Clips  from  many  newspapers  and  magazines  from  coast  to  coast  and  manjr 
foreign  countries  frequently  are  sent  to  this  office.  Among  the  many  which  we 


88 


LIMITATION  OF  APPELLATE  JURISDICTION 


received,  wo  cannot  help  commenting  ui»on  n  story  which  appeared  on  December  B 
In  your  publication,  headed  "Soviet  OIHcIiiIh  Compare  Life  In  Russia  and  tho 
United  States."  The  Jaycees  national  contest,  "I  apeak  for  democracy,"  met 
with  Soviet  acceptance  and  participation  at  tho  local  meeting  reixirtod  here. 

I  might  say  hero  that  of  all  tho  editorial  brainwashing  I  have  read,  thin  should 
take  tho  prl*e  for  the  year  1057— n ml  I  would  suggest  a  prlEo  (If  tho  Soviets 
would  cooi>erato)  a  nice,  long  vacation  In  ltussla,  not  u  guided  tour,  hut  a  trip 
Into  the  Interior,  into  the  alavo  camps  of  Siberia,  where  thousands  of  political 
prisoners— correction,  millions— languish  In  this  "freedom"  which  the  Commu¬ 
nist,  "making  his  third  appearance  before  a  Cumberland  audience,"  wild  per¬ 
sisted  In  Russia. 

You  Beeiu  to  llvo  truly  In  editorial  Isolationism— wbat  else  woulrt  iierinlt  a 
"Journalist"  to  report  a  meeting  In  such  a  way  as  to  give  the  Impression  Hint 
Mr.  Communist  was  telling  tho  truth  about  freedom.  If  you  are  Interested  at 
all  In  tho  facts  and  truths  about  communism  (certainly  not  reflected  at  least 
In  this  story),  we  should  bo  glad  to  semi  you  some  mil  hurl  (alive  material  from 
Inside  or  outside  of  Russia  by  those  who  know  mid  huvo  seen  the  Communist 
brands  of  "freedom." 

Thai  is  nn  example  of  flic  things  that  dovolop,  in  my  opinion, 
through  tho  laxity  of  tho  Supremo  Court  in  thoir  control  or  tho  Com¬ 
munist  threats. 

Quo  added  thing:  In  tho  same. article  in  tho  same  impel*  there  is  an 
articloby  Hob  Considino  concerning  an  interview  with  Mr,  Hill  Henrst 
with  Mr.  Khrushchov  in  ltussin,  in  which  they  admitted  they  did  not 
havo  freedom  in  ltussia. 

If  there  aro  any  questions,  I  would  bo  glad  to  answer  them. 

Senator  IIruska.  Aro  thero  any  questions,  Mr.  Sour  win©? 

Mr.  Sourwine.  I  havo  no  questions. 

Senator  Hruska.  Thank  you  very  much  for  appearing. 

We  will  recess  until  tomorrow  morning  at  10 : 30. 

(Whereupon,  at  11 : 20  n.  m.,  tho  hearing  was  recessed,  to  rcconvcno 
at  10:30  a.  in.  February  21,  1958.) 
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FRIDAY,  FEBRUARY  81,  1058 

Unitki*  Status  Senate,  Si'hoommittke  To  Invekti- 
oatb  tiik  Administration  of  tub  Internal  Security 
Act  and  Other  Internal  Security  Laws  of  tiib 

COMMITTEE  OX  TUB  JUDICIARY, 
Was/unfflotty  I).  O. 

Tlu>  subcommittee  mot,  piirsiiniit-  to  recess,  nt  11: 40  a.  in.,  in  room 
457,  Senate  Oflico  Building,  Senator  Roman  I*  llruska  presiding. 

Also  present:  .1.  G.  Sourwine,  chief  counsel;  Benjamin  Mnnde),  re¬ 
search  director;  and  F.  W.  Schroeder,  chief  investigator. 

Senator  IIiioska.  TIio  committee  will  come  to  order. 

This  is  a  resumption  of  the  hearing  on  S.  2040. 

Our  first  witness  will  ho  Robert  Morris,  of  Point  Pleasant,  N.  J. 

TESTIMONY  OF  ROBERT  MORRIS,  POINT  PLEASANT,  N.  J. 

Senator  IIhuska.  Mr.  Morris,  the  role  is  just  u  little  hit  reversed 
this  time.  You  used  to  sit  with  the  questioners,  now  you  will  lie  the 
witness  and  bo  questioned. 

Mr.  Mounts.  I  am  happy  to  be  here,  Senator. 

Senator  Hrubka.  You  may  proceed,  Mr.  Morris.  Wo  are  glad  to 
have  you  here. 

Mr.  Mohkis.  Shall  I  go  on  through  with  the  statement? 

Senator  IIkuska.  Yes;  or  you  may  file  the  statement,  and  make 
such  comments  ns  you  wish,  and  we  can  follow  that  procedure  with  the 
other  witnesses. 

Mr.  Mokkis.  Senator,  what  I  have  done  is  just  try  to  condense  this 
into  two  pages.  May  I  read  it,  and  then  you  can  ask  your  questions? 

Senator  Hrubka.  All  right;  we  will  proceed  thnt  way. 

Mr.  Morris.  The  Constitution  of  the  United  States  provides  that 
the  Supreme  Court  shall  have  appellate  jurisdiction  “with  such  ex¬ 
ceptions  and  under  such  regulations  as  the  Congress  shall  make.” 

It  is  clear  from  this  article  of  the  Constitution  that  the  Supreme 
law  of  the  land  provides  that  Congress  has  not  only  the  power  but  the 
duty  to  regulate  and  to  make  exceptions  to  the.  appellate  jurisdiction 
of  the  Supreme  Court  whenever  necessary.  This  is  an  obligation  that 
Congress  cannot  take  lightly  or  dismiss. 

The  check-and-balance  system  of  the  Constitution  must  be  affirma¬ 
tively  preserved  and  Congress  cannot  abdicate  where  its  responsibili¬ 
ties  are  so  clearly  defined. 

Mr.  Sourwinb.  Mr.  Morris,  do  you  believe  that  this  particular 
provision  of  the  Constitution  that  you  have  read  was  put  in  there  as 
a  part  of  the  check-and-balance  system? 
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Mi’.  Minima.  It  seems  (n  1h\  an  essential  cornerstono  of  Ilia  clieck- 
iiuiMmtunco  system. 

Senator  IIim’ska.  Would  you  say  that,  the  language  to  which  you 
referred  in  your  ojiening  senlenco,' “with  such  exceptions  and  under 
such  regulations  as  (lie  Congress  shnll  make,”  was  intended  to  ho 
limited  to  minor  exceptions  and  to  procedural  matters,  or  would  you 
say  that  it  would  go  to  thosulistauco  and  to  the  real  matter  of  things? 

Mr.  Moiuiis.  Well,  reading  and  rereading  (ho  Constitution,  Senator, 
would  give  you  the  impression  that  these  things  are  put  in  with  nn 
express  purpose,  that  none  of  them  is  put  in  lightly,  and  none  of  them 
can  ho  dismissed  as  procedural.  This  is  substantive.  And  I  think 
particularly  what,  the  Founding  Fat  hoi's  had  in  mind.  Senator,  is  just 
what. . lodge  Learned  Hand  pointed  out  in  the  Oliver  Wendell  Holmes’ 
lectures,  tliat  you  can  have  such  things  as  excesses  of  judicial  authority, 
that  is  as  despotic  ns  excesses  of  executive  authority,  which  was  the 

{mmary  motivating  force  in  bringing  nlmnt  tho  creation  of  the 
Constitution. 

This  committee,  in  considering  S.  ‘2010,  is  clearly  performing  tho 
duty  set  forth  in  article  111  of  the  Constitution  when  it  holds  hearings 
to  assess  tho  records  of  tho  Supreme  Court  with  a  view  toward  do- 
torininiiig  whether  “regulations’’  or  “except ions’’  to  the  ap|iollato 
jurisdiction  of  the  Court-  are  necessary.  Congress  in  doing  this  is 
jiorforiiiing  its  constitutional  duly.  The  fact.  that,  this  elemental 
activity  draws  criticism  is  proof  that  some  sectors  of  our  political  lifo 
expect  Congress  simply  to  play  dead— and  from  my  experiences  in 
Washington,  here,  Senator— they  number  at.  least.  7  years— 1  lind  that 
more  and  more  Congress  is  abdicating  in  its  rolo  of  living  tip  to  its 
fundamental  and  elemental  duties. 

More  and  mom  peoplo  expect,  that  Congress  should  just  go  along 
with  the  executive  branch  of  the  Government,  and  now  tins  trend 
-Again  is  being  reflected  when  it  is  expected  to  go  along  with  tho  judicial 
branch  of  the  Government. 

I  think  that  under  the  framework  of  our  Constitution  tho  dominant 
partner  in  tho  tripartite  partnership  is  tho  Congress.  That  is  my 
assessment  of  the  Constitution. 

And  I  think  that  now,  becauso  of  tho  developments  in  recont  years, 
that  you  have  a  renlinement,  and  that  Congress  is  no  longer  the  dom¬ 
inant  of  the  3  members  of  the  3  branches  of  the  Government,  but 
rather  is  the  least  of  the  3  in  lending  the  country  at  this  particular 
perilous  time. 

The  activity  in  these  hoarings  is  to  be  strongly  commended,  since 
it  marks  a  reversal  in  the  pattern  of  performance  of  past  Congresses. 
Past  Congresses  have  consistently  retreated  in  the  faco  of  encroach¬ 
ments  on  their  duties  and  powers  by  aggressive  judicial  and  execu¬ 
tive  authority.  These  retreats  have  been  particularly  distressful  in 
view  of  the  encircling  perils  that  am  besetting  our  country.  At  a 
time  of  great  crisis  to  which  we  are  drawing  nearer  every  day,  we 
need  the  full  benefit  of  our  check-and-balance  system. 

Because>  Congress  has  not  dutifully  and  courageously  performed 
its  investigatory  duties  with  respect  to  the  serious  underlying  de¬ 
ficiencies  in  our  executive  branch,  these  deficiencies  have  been  con¬ 
cealed  under  a  blanket  of  complacency. 

Congress  has  meekly  accepted  the  finality  of  various  Executive 
orders  when  it  should  nave  insisted  on  learning  the  underlying  facts. 
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Thin  delinquency  1ms  takon  place  whilo  our  mortal  enemy,  the  Soviet 
Union,  1ms  boon  allowed  lo  surpass  us  in  vital  areas  of  military  and 
Hciontilio  achievement. 

If  llio  full  forco  of  our  ohock-nnd-bulanco  system  lmd  been  exor¬ 
cised,  tho  investigatory  power  of  Congress  would  Jmvo  brought  into 
tho  glaro  of  public  scrutiny  tho  oxocutivo  branch’s  many  defects  that 
have  nmdo  possible  our  retreat  from  a  position  of  gront  eminence. 

Moro  recently  it  has  l>ocn  an  aggressive  majority  on  tho  Supremo 
Court  that  lias  been  hastening  tho  declino  of  congressional  investi¬ 
gatory  power. 

I  call  attention  to  Judgo  J /earned  Hand’s  recent  Oliver  Wendell 
Holmes  lectures  whoro  ho  discusses  tho  excesses  of  judicial  authority. 
I  don’t  know  whothor  I  should  oiror  those  for  the  record,  or  whether 
you  already  have  them  in  the  record,  Senator. 

Sonator  Hiiuska.  Wo  do  not  have  them;  wo  have  portions  in  rofer- 
onco  to  thorn,  howovor,  ns  of  this  time. 

Mr.  Mourns.  I  know  tiino  is  short,  and  I  would  not  dovolop  that, 
Sonator. 

In  tho  Watkins  caso,  Chief  Justico  Warren  1ms  undertaken  to  pro- 
cludo  congressional  inquiry  into  tho  organised  Soviet  conspiracy  hero 
on  tho  contention  that  there  is  a  “first-nniondmont  freedom  of  asso¬ 
ciation”  that  Congress  must  rospoct  in  questioning  witnesses  who 
havo  participated  in  tho  conspiracy.  Sinco  the  wliolo  Communist 
cabal  agninBt  us  is  a  network  of  associations,  how  is  Congress  to  arrive 
at  the  underlying  fact  antecedent  to  legislation  1  As  J ustico  Clark  has 
pointed  out  in  dissont,  there  is  no  precedent  either  in  tho  Constitution 
or  in  judicial  precedent  for  this  “first-amendment  freedom  of 
association.” 

Of  courso,  tho  Chief  Justico  states  in  that  Watkins  case  that  if  you 
get  into  this  aroa,  then  what  tho  Sonnto  or  the  House  of  Representa¬ 
tives  must  do  is  to  get  an  express  grant  of  authority  from  tne  whole 
body.  Well,  Senator,  I  know,  and  I  am  sure  you  know,  what  an 
impossibility  and  an  unrealistic  thing  that  would  be. 

As  soon  as  you  come  into  a  now  urea  of  invcstigationt  you  would 
have  to  stop  your  investigations  and  get  a  grant  of  authority  from  the 
Sonato  of  tlio  United  States  to  proceed. 

When  I  was  a  counsol  to  the  various  committees  down  here,  Senator, 
I  found  very  often  that  to  get  a  broad  original  grant  of  authority 
sometimes  would  take  weeks  and  months,  aiufto  get  a  grant  of  author¬ 
ity  for  a  particular  area  of  investigation  with  the  Senators,  as  busy  os 
they  are,  is  an  utter  impossibility. 

It  has  always  been  baffling  to  me  that  this  protective  judicial  device 
which  shelters  Khrushchov's  advance  agents  here  was  explained  for 
the  first  time  when  Soviet  power  was  veiy  high  and  threatened  to 
eclipse  the  civil  liberties  of  us  all.  I  mean  if  Soviet  power  was  not  as 
formidable  as  it  is. 

These  people  are  now  taking  fixes  on  our  very  coastlines  here,  and  at 
this  particular  time  wo  are  creating  new  law,  hew  judicial  precedents, 
in  order  to  protect  the  advance  agents  of  Khrushchev,  and  that,  to  me, 
j  ust  does  not  make  sense,  Senator. 

At  the  same  time  the  Court  expressly  applies  a  double  standard 
when  it  states  that  tho  protection  it  gives  to  Communist  agents  does 
not  apply  when  Congress  is  investigating  businessmen  or  financial 
forces. 
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I  think  you  will  ilnd,  Senator,  that  is  an  express  statement  of  the 
fact  that  there  is  a  double  standard  being  applied  by  tho  Court. 

lint  the  extraordinary  judicial  development  of  the  Watkins  decision 
was  tho  fact  that  a  wholly  now  judicial  function  was  being  performed. 
No  longer  was  the  Supremo  Court  restricting  itself  to  declaring  un¬ 
constitutional  nil  net  of  Congress,  after  tho  precedent,  of  Marbury  v. 
Miulhon,  but  it  was  now  undertaking  to  dee  la  in  unconstitutional  an 
activity  of  Congress,  that  is,  its  investigatory  function.  Such  an 
encroachment  must,  be  resisted. 

8. 20-10  would,  aiming  other  things,  restrict  tho  nppollnto  jurisdiction 
of  tho  Supreme  Court  in  any  case  where  there  is  drawn— this  is  tho 
first  provision— into  question  tho  validity  of  any  function  or  practice 
of,  or  the  jurisdict  ion  of,  any  committee  or  sulicoinmittoo  of  the  United 
States  Congress,  or  any  action  or  proceeding  against  a  witness 
charged  with  contempt  of  Congress. 

Now,  1  address  myself  for  the  most  part  to  that  particular  one,  Sen¬ 
ator,  because,  if  this  were  passed^  this  would  lie  an  assertion,  on  the 
part  of  tho  Congress,  to  preserve  its  basic,  existence,  because  Congress 
cannot  function  if  it  cannot  learn  the  facts  of  tho  day. 

You  do  not  want  a  Congress  to  take  action  that  does  not-  know  the 
reality  of  tho  day,  it  hns  to  investigate  first.  And  if  it  investigates 
and  knows  the  facts,  then  it  can  legislate  intelligently. 

>  As  I  say,  this  is  elemental.  For  tho  judiciary  to  challenge  the  func¬ 
tion,  tho  practice,  or  the  jurisdiction  of  tho  Congress  is  encroachment 
on  legislative  power.  Congress  must,  when  this  condition  prevails, 
exercise  its  constitutional  powers  and  duties  to  resist  this  encroach¬ 
ment. 

t  Tho  enactment  of  S.  2040,  therefore,  would  provide  n  healthy  asser¬ 
tion  of  constitutional  power  under  tho  Constitution  at  n  time  when 
many  students  of  constitutional  law  have  begun  to  despair  of  Congress’ 
dutifulness  in  upholding  tho  Constitution. 

I  recommend  to  the  eommitteo  Senator  Herbert  O’Conor's  recom¬ 
mendations  ns  chairman  of  an  American  Bar  Association  committee 
which  made  a  report  to  that  body  last  year  in  Txmdon. 

I  think  if  tho  committee  will  lead  tho  serious  tenor  of  Senator 
0*Conor*s  questions  and  recommendations,  that  this  particular  report 
will  clearly  show  that,  tho  American  Bar  Association  is  intensely  con¬ 
cerned  by  the  prevailing  judicial  drift. 

Senator  Hruska.  Any  questions,  Mr.  Sourwine? 

Mr.  Sour  wink.  I  think  just  one,  Senntor. 

Judge  Morris,  you  speak  of  the  judiciary  challenging  the  functions 
and  the  practices  of  the  jurisdiction  of  Congress. 

Actually,.  S.  2646  would  not  remove  the  right  of  an  individual  to 
make  a  judicial  challenge  nguinst  what  he  might  assert  to  be  a  con¬ 
gressional  excess  or  an  unreasonable  or  arbitrary  action;  would  itl 

Mr.  Morris.  No ;  it.  would  just  deny  the  appellate  jurisdiction  to  the 
Supreme  Court. 

Mr.  Sourwink.  In  other  words,  no  individual’s  day  in  court  is  being 
taken  away  from  him  ? 

Mr.  Morris.  Quite  the  contrary,  you  will  find  in  most  of  these  cases, 
very  often  you  have  2  or  3  judicial  determinations  and  judicial  re¬ 
views.  What  it  simply  does  is  take  away  the  fact  that  the  Supreme 
Court  should  be  again  the  final  arbiter  on  these  things.  Every  man  is 
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going  (o  have  his  day  in  court,  every  nmn  is  going  to  have  his  right  of 
judicial  review. 

Those  tiling  are  not  being  interfered  with  by  this  bill  in  any  sense 
of  the  word. 

Mr.  Sourwine.  Is  thero  any  right  of  judicial  review,  Judge,  or 
isn’t  that  n  matter  of  grace,  in  ench  i  nstanco  ? 

Mr.  Morris.  It  is  n  matter  of  grace,  but  still,  Mr.  Sourwine,  under 
this - 

Mr.  Sourwine.  When  you  say  “right  of  judicinl  review,”  you  mean 
the  right  to  have  a  court  pass  on  the  mntter  in  the  first  instnneo. 

Mr.  Morris.  Thnt.  is  right. 

Mr.  Sourwine.  Not  tlio  right  to  go  on  through  appeals  and  appeals. 

Mr.  Morris.  Tt  is  not  a  right  of  judicial  review,  tho  opportunity  of 
judicial  review. 

Mr.  Sourwine.  I  have  no  other  questions. 

Senator  IIruska.  Thank  you  very  much,  Judge  Morris,  for  your 
appearance  horn  I  am  sure  thnt  the  testimony  you  have  given  will 
be  very  helpful.  ‘  * 

Mr.  Morris.  Thank  you  very  much,  Senator. 

Senator  IIruska.  Tho  next  witness  is  Mr.  Lat  imer. 

TESTIMONY  OF  IRA  H.  LATIMER,  CHICAOO,  ILL. 

#  Senator  IIruska.  Mr.  Latimer,  the  committee  is  a  little  short  on 
time,  there  aro  other  commitments  which  have  both  preceded  and 
which  will  follow  this.  I  wonder  if  we  could  consider  this  statement 
submitted  for  incorporation  into  the  record  and  be  considered  ns  read, 
and  then  you  cover  briefly  tho  high  points  in  it  narratively. 

Can  you  do  that? 

Mr.  Latimer.  Yes.  I  think  nt  tho  beginning  of  the  fourth  sentence 
itshould  be  corrected  to  say  that  when  I  began  working. 

Senator  IIruska.  Very  well.  That  correction  will  be  made. 

Mr.  Latimer.  And  I  have  made  another  correction  or  two  and  I 
will  submit  this  ns  thocorrected  copy. 

Senator  IIruska.  If  yon  submit  that  to  the  reporter,  he  will  include 
that  in  the  record  ns  corrected  by  you. 

Mr.  Latimer.  All  right. 

Mr.  Chairman  and  members  of  the  committee,  my  name  is  Ira  H. 
Latimer  and  I  reside  at  5013  South  Dorchester  Avenue,  Chicago,  Ill. 
My  occupation  is  public-relations  consultant  and  I  am  presently  exec¬ 
utive  vice  chairman  of  the  Illinois  Right-to-Work  Committee. 

I  have  also  been  the  executive  secretary  of  the  Chicago  Civil  Liber¬ 
ties  Committee  since  1036.  This  was  formerly  a  local  affiliate  of  the 
American  Civil  Liberties  Union.  When  I  began  working.  for  the 
CCLC,  strictly  as  a  humanitarian,  I  found  known  Communist  Party 
members  on  my  board,  as  part  of  then  popular  and  widely  accepted 
“united  front.”  It  is  difficult  for  people  to  realize  now  how  popular 
this  was  in  the  thirties  and  forties.  Through  the  years  after  1936, 1 
was  often  sent  to  this  or  that  office  or  meeting  where  I  saw  known 
Communists.  I  did  so,  and  a  year  and  a  half  were  enough  for  me. 
In  1947-48 1  took  the  CCLC  away  from  party  control. 

For  this  brief  period  I  was,  therefore,  a  member-at-large,  supposedly 
under  the  discipline  of  the  Communist  Party  in  Chicago.  I  subse¬ 
quently  cooperated  with  the  FBI  from  1949  to  1954  by  furnishing  it, 
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at  its  request,  with  iiifornuitioo  concerning  individuals  assigned  (o  it 
for  investigation.  Furthermore,  when  requested  by  tho  Department 
of  Justice,  I  test i llod  before  tho  Subversive  Activities  Control  Hoard 
in  Mny  ns  n  witness  against  tho  National  Council  for  American* 
Soviet  Friendship  and  its  Chicago  nflllinto,  which,  in  accordance  with 
mv  testimony,  was  found  to  1>e subversive. 

1  am  qualified  by  experience  and  training  to  speak  in  support  of 
S.  2010  ns  proposed  legislation  to  protect  the  “Union,  establish  jus¬ 
tice,  insure  domestic  tranquillity,  provido  for  tho  common  defense, 
promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to 
ourselves  and  our  posterity.”  To  tight,  tho  Communist  conspiracy  you 
have  to  have  a  tirmly  lixou  goal,  you  Imvo  to  Imvo  convictions,  and  tho 
courago  of  your  convictions.  The  Communists  aro  a  fanatical  and 
dedicated  conspiracy  devoted  to  class  war  and  a  social  revolution  which 
will  utterly  destroy  all  the  constitutional  principles  just  enumerated. 

If  unchecked,  (hoy  will  cheerfully  outfight,  outlive,  and  outdio  nil 
of  us.  To  find  a  parallel  in  western  civilizat  ion  you  Imvo  to  go  back 
to  the  time  of  the  early  Christians.  No  Christian  mnrtyrs  wero  pos¬ 
sessed  of  more  devotion  to  their  cause  than  are  prosont-day,  hard-core 
Communists.  Tho  faith  of  tho  Communist  in  man  outshines  tho  faith 
of  Christendom  in  Cod.  Communism  is  a  now  golden  calf,  wor¬ 
shipped  with  passionnto  idealism  by  passionato  matonnlists. 

To  the  ignorant  and  underprivileged,  it  can  have  a  Messianic  glow. 
Ultimately  faith  in  God  is  greater  than  faith  in  man— this  will  bo 
proven,  llut.  meanwhile  wo  mny  all  suffer  tho  fato  of  ancient  Israel 
and  Judea,  overrun  by  pagan  forces.  Tho  average  American  had 
liettcr  face  this:  he,  too,  could  suffer  tho  fate  of  tho  lost  tribes  of 
Israel. 

The  day  may  well  come  when,  ns  was  tho  ease  for  many  centuries 
with  tho  Jews  and  their  synagogues,  respect  for  individual  personality 
survives  only  in  churches  and  synagogues.  It  may  bo  possible  no¬ 
where  else  to  sjKwk  tho  truth  and  worship  God.  And  tho  court  deci¬ 
sions,  which  aro  sought  to  l>o  remedied  by  S.  2640,  Imvo  brought  thnt 
day  a  lot  nearer. 

You  might,  say,  so  to  speak,  that  I  was  a  “civil  liberties  follow  trav¬ 
eler”  and  a  “poaco  fellow  traveler”  with  tho  Communists  for  two 
decades  of  “muted  front”  popularity. 

I  had  been  led  into  the  Marxist  ideology  and  front  organizations 
during  my  student  years  by  highly  respected  professors,  clergymen, 
lecturers,  and  writers.  Such  was  tho  end  product  of  the  “social  gos¬ 
pel”  preached  in  so  many  places.  I  found  it  at  last  to  be  the  end  of 
tlie  road  for  American  ideals. 

I  “broke”  with  the  Communist  Party  and  with  Marxism  when  I 
discovered  for  myself  by  hard,  direct  experience,  through  a  closer-up 
examination  of  the  party  and  its  methods,  by  the  events  in  Eastern 
Europe  after  V-E  Day,  and  by  the  ruthless  destruction  of  liberals  and 
soeiafists  by  the  Soviet  Union  in  Eastern  Europe  at  the  end  of  World 
War  II  in  Europe,  that  the  Communists  and  socialists  were  fakers 
and  phonies  in  regard  to  civil  liberties  and  peace  and  social  idealism. 

I  learned  the  hard  way.  Whereas  earlier  I  had  fought  hard  hand 
in  hand  with  the  Communist  Party  for  civil  liberties,  since  1948  I 
have  year  by  year  fought  increasingly  hard  against  the  Communists, 
Socialists,  and  entire  united  front  of  politicalliberals  who  are  the  de 
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fnclo  ndvnnco  running  (lops  of  communism,  though  tho  traditionally 
optimistic  Americans  cun  hardly  see  this. 

Tho  pretended  defense  of  civil  liberty  in  our  courtH  by  tlio  Com¬ 
munists  and  thoir  allies  is  an  important  part  of  tlm  class  war  and  so¬ 
cial  revolution  run  by  tho  Kremlin  dictatorship  to  destroy  our  polit¬ 
ical  liborty  and  our  civil  liberties. 

S.  264(1  is  aimed  nt  sounding  the  nlnrm  to  tho  Nnlion  nnd  to  tho 
individual  States  that  our  courts  arc  being  used  by  tho  Communist 
conspiracy  to  subvert  nnd  destroy  our  freedoms  from  wit  hin. 

I  can  testify  to  many  illustrat  ions  of  this.  Hut  my  testimony — like, 
for  example,  Hint  of  Dr.  Frederick  Charles  Schwartz  on  the  House 
side— seems  to  fall  mostly  on  deaf  cars. 

1  hnvo  thought  a  great  deal  about  this  phenomena  of  popular  Amer¬ 
ican  disbelief  in  tho  dirt  and  murder  of  communism.  It  is  so  striking 
that  I  have  tried  to  dolvo  deeply  for  an  explanation. 

1  think  thoro  arc  two  religious  and  philosophical  foundations  in¬ 
volved.  In  my  case,  I  have  been  cured  by  experience  from  relying 
on  theso  fnlso  foundations.  I  would  not  want  to  prcscribo  for  others 
my  own  bitter  oxperionces,  but  I  am  afraid  tho  “euro”  of  millions  of 
my  follow  Americans  is  going  to  bo  tho  hard  euro  nlso.  Thoir  refusal 
to  boliovo  how  evil  communism  can  bo  has  tho  samo  two  foundations 
that  I  relied  on  in  tho  days  before  I  broke  with  thoparty. 

Tho  first  foundation  is  tho  optimism  of  Americans  who  hnvo  been 
trained  and  conditioned  by  more  than  two  centuries  of  successful  con¬ 
quest  of  man  and  nature  to  believe  that  in  tho  cry*  they  will  always  win. 

Americans  believe  that  soonor  or  later  ovciy:!nng  progresses  in 
tho  right  direction.  Therefore^  they  rofuso  to  tako  seriously  the  mur¬ 
derous  threat  of  tho  Communist  International.  And  if  this  threat 
becomes  successful,  it  will  lie  in  largo  measure  because  of  the  average 
American’s  pride  and  optimism.  “Pride  goeth  before  a  fall.” 

Tho  second  foundation,  upon  which  tho  acceptance  or  tolerance  of 
communism  rests,  is  a  belief  in  the  natural  goodness  of  man.  Our 
forefathers  did  not  so  believe.  They  were  profoundly  skeptical  of 
tho  trustworthiness  of  any  man  or  men,  themselves  included.  There¬ 
fore  they  wrote  a  Constitution  full  of  checks  and  balances  and  limi¬ 
tations.  Thomas  Jefferson  may  possibly  have  been  a  semioptimist 
about  human  nnturc,  but  the  rugged  drafting  work  of  Madison,  Ham¬ 
ilton,  and  others  was  imbued  with  the  religious  conviction  of  original 
sin.  Anglo-Saxon  Protestantism,  at  least,  seems  largely  to  have  for¬ 
gotten  this. 

I  can  find  it  occasionally  in  the  writings  of  Iieinhold  Niebuhr  and 
Arnold  Toynbee,  but  I  have  not  encountered  it  much  anywhere  else 
in  contemporary  Protestantism.  Of  course,  it  is  deeply  rooted  in  the 
traditional  statements  of  the  major  Protestant  churches. 

A  simple  illustration  would  be  from  paragraph  67  of  the  Methodist 
Discipline: 

Original  sin  •  ♦  •  is  the  corruption  of  the  nature  of  every  man  •  •  •  whereby 
man  is  very  far  gone  from  original  righteousness,  and  of  his  own  nature  inclined 
to  evil,  and  that  continually. 

Some  of  Dr.  Niebuhr’s  public  statements  lead  me  to  believe  that  he 
does  not  share  this  view  very  fully,  though  I  think  Toynbee  does. 

Father  Richard  Ginder,  editor  of  Our  Sunday  Visitor,  the  Rev. 
John  E.  Coogan,  S.  J.,  and  Prof.  Sylvester  Petro  have  recently  given 
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voico  to  tho  Catholic  interpretation  of  this  phase  of  Christ  inn  doctrine 
ns  applied  to  labor  problems. 

Of  course,  Father  Edward  A.  Keller's  book,  tho  CM  so  for  Right  to 
Work  Laws,  is  tho  contemporary  Catholic  classic,  on  this  subject. 

Hut  let  us  return  from  this  excursion — which  I  assure  you  covers 
ground  of  profound  importance  for  tho  bill  before  you— to  something 
nearer  home.  Tho  United  States  Supreme  Court  went  out  of  its  way 
to  take  jurisdiction  of  tho  Schwaro  (N.  Mex.)  and  Koonigsborg 
(Calif.)  coses— and  in  these  instances  to  compel  the  admission  of 
cx-Communists  or  fifth-amendment  Communists  by  tho  States  to  prac¬ 
tice  law. 

I  am  not  aware  that  either  of  those  individuals  has  an  nctivo  anti- 
Communist  record.  The  meaning  is  clear  to  tho  party  and  its  allies— 
you  are  more  sure  of  legal  protection  if  you  defend  tlio  party  by  keep¬ 
ing  quiet-  about  imst.  or  present  party  afliliations  than  if  you  cooperate 
with  either  the  legislature  nr  tho  executive  in  exposing  and  prosecut¬ 
ing  the  Communist  conspiracy.  This  policy  of  tho  Supremo  Court 
of  the  United  States  is  a  grave  threat  to  the  civil  liberties  of  tho 
American  people  and  the  adoption  of  S.  120-10  would  help  correct  this 
subversive  policy. 

Although  T  consider  my  own  bitter  porsonal  experiences  in  my 
home  State  grossly  unfair  and  to  bo  a  miscarriage  of  justice  ns  to  botli 
tho  law  and  the  facts,  and  although  I  would  lie  glad  to  have  any  lawyer 
examine  them  objectively,  nevertheless,  even  though  the  rule  would 
have  been  against  me,  t  am  bound  to  support  sect  ion  1258  (5)  of  this 
bill,  which  limits  tho  appellate  jurisdiction  of  tho  United  States 
Supremo  Court  ns  to — 

any  law,  rule,  or  regulation  of  any  State,  or  of  any  board  of  examiners,  or  simi¬ 
lar  body,  or  of  any  action  or  proceeding  taken  pursuant  to  any  such  law,  rula 
or  regulation  pertaining  to  tho  admission  of  |>crsons  to  the  practice  of  law 
within  such  State. 

There  is  no  question  but  that  the  Communists.  Socialists,  Marxists 
of  other  splinter  groups,  and  their  fellow-traveling  Liberals  and  La- 
borites,  have  deeply  infiltrated  both  the  State  ana  Federal  courts  in 
many  cases^  so  that  this  bill.  S.  2040,  will  not  automatically  solve  the 

Iiroblem  or  subversive  legal  decisions  in  the  field  of  antisubvcrsive 
egislation  and  administration. 

The  National  Lawyers  Guild,  the  American  Civil  Liberties  Union, 
and  the  National  Association  for  the  Advancement  of  Colored  People 
are  allied  with  the  whole  legal  apparatus  of  the  Communist  Party, 
which  is  on  tho  offensive  against  every  governmental  measure  or  act 
to  defend  the  political  and  civil  liberty  or  the  American  people  against 
the  takeover  oy  tlie  Marxist  conspirators.  I  stand  ready  to  support 
this  statement  under  oath. 

But  ns  Judge  Robert  Morris  noted  in  his  introduction  to  Outlawing 
the  Communist  Party:  A  Case  History,  the  Communists  and  their 
allies  in  this  country  have  persisted  through  the  years  in  their  inter¬ 
pretation  of  the  laws  until  they  have  won.  Cooperative  Government 
witnesses  (David  Greenglass  and  Harry  Gold)  languish  in  prison 
while  Communist  Party  leaders  are  released  and  given  the  green  light. 

Consequently,  it  is  hard  to  volunteer  testimony  of  the  Kind  I  am 
offering  and  hope  for  any  peace  or  comfort  of  mind.  The  retaliatory 
apparatus  starts  at  once  and  seeks  to  destroy  your  character  as  well 
as  your  earning  power. 


LIMITATION  OP  APPKLLATB  JUBI8D1CTION  .97 

I  know  all  too  well  about  that.  The  whole  temper  of  the  American 
people  is  set  against  believing  any  such  thing  as  I  am  saving. 

People  who  offer  such  testimony,  and  buttress  it  with  unchallenge¬ 
able  facts,  become  social  pariahs. 

They  are  sitting  ducks  for  being  ridiculed  as  alarmists  and  dis¬ 
credited  in  every  way  possible,  on  the  ground  that  things  could  not 
possibly  bo  so  bad.  Or  else  on  the  ground  that  people  could  not  pos¬ 
sibly  bo  so  bad.  These  are  the  two  tiresomely  familiar  grounds  which 
are  met  in  every  direction  by  those  who  know.  These  grounds  are 
encountered  in  the  press,  in  the  pulpit,  on  the  radio,  and,  worst  of 
all,  where  it  really  hurts— -in  the  efforts  of  such  informed  individuals 
to  make  a  living.  That’s  where  I  have  met  it.  Those  who  really 
know  from  formor  experience  how  ruthless  the  Communist  apparatus 
is  arc  simply  given  the  DDT  treatment — “drop  dead  twice.1'  Some 
of  us  may  not  be  able  to  keep  going.  Wo  may  have  to  take  the  advice. 
But  nevertheless  the  following  is  part  of  what  I  know. 

So-called  “minorities”  are  used  chiefly  by  Communists  and  their 
idealistic  dupes  to  create  political  and  economic  conflicts  which  the 
Kremlin  then  uses  in  its  social  revolutionary  warfare  against  all 
Americans.  The  party  uses  a  formula :  Use  tne  minorities  and  mass 
organizations  as  a  sword  and  a  shield— meaning,  that  the  party 
manipulates  racial,  religious,  nationality,  and  other  so-called  minori¬ 
ties,  in  any  or  all  of  their  legitimate  organizations,  and  any  other 
mass  organizations  such  ns  unions,  churches,  women's  and  youth  or¬ 
ganizations,  to  attack  the  competitive  free  enterprise  social  order  of 
our  constitutional  Itepublic — and  uses  the  idealism  of  these  bodies 
of  public  opinion  and  political  pressure  for  the  purpose  of  defending 
the  parly  and  the  Soviet  Union  under  the  guise  of  civil  rights  ana 
peace. 

The  success  of  the  Communists  and  their  allies  in  capturing  or  in¬ 
fluencing  the  majority  of  American  voluntary  citizens’  organiza¬ 
tions,  and  neutralizing  most  of  the  rest,  has  been  made  a  matter  of 
public  record  by  the  cross-section  exposures  made  by  the  hearings  and 
reports  of  the  House  Committee  on  Un-American  Activities,  the  Sen¬ 
ate  Internal  Security  Subcommittee,  the  testimony  of  the  FBI  and 
other  Federal  security  investigation  agencies  before  congressional 
committees,  and  the  records  of  the  several  State  commissions  investi¬ 
gating  the  Communist  conspiracy  as  it  has  infiltrated  and  subverted 
citizen  organizations  and  public  life,  before  the  Supreme  Court  deci¬ 
sion  outlawing  State  antisubversive  laws. 

Let  me  interpolate  at  this  point,  what  a  body  blow  the  decision  was 
to  America.  The  instant  result  was  to  raise  astronomically  the  ratio 
of  rats  to  hunters. 

The  100-year  growth  of  Marxism  in  the  world  has  created  the  great¬ 
est  crisis  in  the  history  of  western  society. 

Its  poisonous  ideology  has  been  aided  by  the  humanism — actually 
Protagorean  paganism — of  the  so-called  intellectuals  in  the  seminaries 
and  churches,  which  I  have  experienced  personally,  and  in  the  chan¬ 
nels  of  formal  education  and  mass  communication. 

I  have  seen  other  quotations  besides  that  from  the  Chief  Justice 
of  the  Supreme  Court,  which  tell  me  that  others  on  the  bench  are 
humanists,  and  I  am  telling  you,  humanism  leads  to  paganism  which 
leads  to  communism. 
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1  have  many  times  reflected  to  myself  Unit  t licit'  in  no  ultimate  de¬ 
fense  for  this*  country  except  the  religions.  Unless  the  churches  iv- 
cover  some  measure  of  the  skepticism  about  liunmii  nature,  entertained 
l»V  groat  "doctors”  of  the  Catholic  Church  like  St.  Augustine,  or  by 
lWlestnnls  like  Calvin,  Wesley,  and  Jonathan  Hdwards,  !  fear  wo 
are  all  comfortably  resting  in  the  shooting  gallery  for  Communist 
materialism. 

In  the  end,  (he  most  logical  hnmanist.  is  a  Communist.  I  speak  as 
a  minister  of  the  Gospel,  from  experience. 

Only  those  who  have  soon  the  inexorable  logic  of  communism,  as  I 
have,  Van  believe  this,  at  llrst.  Our  task  is  to  convince  the  many 
without  their  having  to  sutler  in  the  learning  process.  I  do  not  know 
whether  wo  can  succeed  in  this  or  not.  This  may  hi'  the  last  genera¬ 
tion  of  free  Americans. 

Our  Founding  Fathers  were  God-fearing  men  who  1h>1  loved  in  the 
reality  of  sin  and  the  evil  of  a  sinful  world.  They  were  skeptical  of 
human  nature  and  wrote  into  the  organic  law  of  the  land  the  separa¬ 
tion  of  powers,  and  sought  always  balancing  forces,  one  checking 
another. ' 

They  fostered  the  ownership  of  private  |iro|ierty  and  registration 
of  patents  to  promote  a  competitive  capitalist  economic  system  in 
which  economic  power  would  Iks  diffused  as  widely  as  possible,  and  a 
rising  standard  of  living  made  passible  through  free  commerce  and 
the  invention  of  labor  saving  machinery. 

When  the  country  was  threatened  by  the  “roblnr  barons”  in  the  late 
1800’s,  it  promptly  passed  the  antitrust  laws — a  piece  of  legislation 
about  as  skeptical  of  human  nature  as  you  could  ever  hope  to  see. 

Why  wo  should  1k>  optimistic  now  about  the  nature  of  union  tenders 
compared  with  others,  and  exempt  them  from  these  laws,  I  do  not 
sec.  All  are  human,  “all  have  sinned  and  fallen  short  of  the  glnrv  of 
God.”  •  * 

Our  Constitution  does  not-  repose  trust  and  power  in  any  man,  but 
the  modem  pagans,  today  used  as  entspaws  by  tho  Communist  con¬ 
spirators,  are  turning  oni*  courts  over  to  passionately  sincere  liberals 
who  are  believers  in  the  “social  gospel”  or  “social  morality”  or  “social 
welfare  state”  wherein  men'  men,  supposedly  “good*  men,”  will 

Iiromise  to  eliminate  the  evils  of  the  world  if  they  are  given  tho  power. 

cannot  refrain  at  this  jaunt  from  a  direct  quotation  attributed  in 
the  press  to  the  Chief  Justice  of  tho  United  States,  in  a  speech  in 
Indiana  a  month  or  two  ago— tlmt  wo  are  to  correlate  “law  with  his¬ 
tory,  economics,  and  all  the  social  sciences  available  in  the  solution  of 
human  problems.”  As  far  ns  I  am  concerned,  that  is  first  of  all 
humanism;  second  it  is  tho  same  dangerous  incorrigible  optimism 
that  infects  America  generally;  but  third,  and  worst,  it  is  an  excuse 
for  rendering  decisions  not  on  the  law  os  it  was  written  but  accord¬ 
ing  to  the  latest  views  of  the  Justices  on  how  it  ought  to  have  been 
written.  , 

If  that  doesn’t  make  for  a  completely  fluid  body  of  law,  I  don’t 
know  what  would.  And  if  that  definition  doesn’t  nt  the  attitude  of 
the  Supreme  Court,  in  the  cases  intended  to  be  remedied  by  this  bill, 
S.  2646,  then  I  am  unnble  to  define  the  Court’s  attitude  in  these  cases. 

The  philosophical  theory  behind  these  Supreme  Court  decisions, 
in  my  opinion,  is  that  communism  and  socialism  should  have  the 
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frrnlom  to  overthrow  the  “evila”  of  the  stnf iih  quo  mill  create  a 
mim-inmlu  uiopht.  Thin  is  the  fneit  assumption  (lint  whnt  is,  is  wrong, 
mid  that  limy  or  might  he,  is  right,  or  at  least  helior. 

And  along  with  this  goes  tho incmlihlo,  bnt  inevitable,  arrogance  of 
humanism:  “We,  the  Justices,  know  or  cnn  foresee  whnt  is  better.” 
The  majority  of  Justices  in  each  case  apnear  to  Is)  believers  in  men — 
believers  in  inevitability  of  progress  following  the  teaching  of  John 
Dewey— believers  in  exactly  what  Chief  Justice  Warren  said— the 
inevitable  login  of  which  is  to  beliovo  in  the  Marxist  doctrine  that 
socialism  is  the  next  and  higher  stage  of  economic  development  of 
mankind. 

Perhaps  they  are  even  believers  in  a  “Christian  socialism,”  which 
is  tolerated  in  both  Protestant  and  Catholic  circles,  indistinguishable 
in  its  application  from  the  materialistic  modern  paganism  which  says 
that  “man  is  the  measure  of  all  things”  as  Protagoras  did  in  the 
lift li  century  Imforc  Christ ;  that  man  is  the  master  of  his  destiny  and 
ran  (licit* fore*  breed  and  train  the  perfect  man,  the  Socialist  man  (as 
William  Z.  Foster  predicts),  who  will  inexorably  be  t ho  Communist 
man. 

Those  of  us  who  have  liecn  through  tliis  Marxist  summer  madness 
realize  (lie  present  decisive  phase  of  the  battle  for  freedom  and  civil 
liberties  and  the  dignity  of  man  which  depends  on  a  realization  of 
his  shortcomings.  The  neoplc  of  the  United  States  and  world  arc 
now  engaged  in  tliis.  We  urge  the  Senators  and  Peprcsontutives 
in  Congress  to  enact  S.  264C  without  delay  and  take  every  other 
possible  action  to  combat  the  believers  in  man  mid  the  atheist  interna¬ 
tional  Communist  dictatorship  which  is  a  very  clear  and  present 
danger  to  our  rights  and  liberties,  our  constitutional  Republic  and  our 
very  lives. 

1  ask  leave  to  tile  a  supplementary  written  memorandum  covering 
tliosix  emotional  tools  of  communism. 

And  1  also  would  like  to  file  a  statement  called  the  Emotional 
Arsenal  of  Communism,  which  I  prepared  and  which  may  be  of 
some  use  to  the  commit  tee. 

Senator  IIhuska.  That  will  bcmcluded. 

(The  stuteincut  referred  to  is  ns  follows :) 

Tub  Kmotional  Arsenal  op  Communism 
By  Ira  II.  Latimer 

Tin*  Communist  emotional  apparatus  consists  essentially  of  six  appeals. 
These  tiro  to  fear,  ho|>e,  pride,  hate,  envy,  ami  pity.  Administered  in  suitable 
doses  and  mixtures  to  the  human  organism,  mid  compounded  into  the  end  product 
of  suspicion,  these  npi^eals  will  confuse  practically  anybody  not  protected  by 
either  casehardeued  exjjerlence  or  a  deep  religious  faith.  Brute  force  must  be 
applied  by  communism  In  the  countries  nearby  Hussia,  like  Hungary  and  other 
satellites,  whose  people  know  from  existence  what  communism  means.  Where 
there  Is  no  firsthand  knowledge  of  Commuuist  brutality,  these  emotional  in¬ 
tangibles  are  so  effective  that  the  opposition  to  communism  practically  wilts,  as 
in  this  country. 

Because  the  play  on  these  emotions  Is  so  subtle  and  so  skillful,  and  so  seldom 
understood  In  America,  let  me  give  brief  Illustrations  of  each. 

FEAB 

The  fear  of  being  ''different1*  is  sedulously  cultivated.  So  also  Is  the  fear  of 
being  called  a  reactionary  or  an  obstructionist  or  a  pessimist,  or  “antisocial”  oi 
even  Just  “o«l<l.”  Pressures  like  those  described  in  William  Whyte's  the  Organ- 
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Irallon  Man,  exploit  to  the  utmost,  III  the  whole  society,  the  desire  to  "get  along." 
It  Is  Intimated  that  no  "respect  a  hie"  tierson  should  Indulge  In  needless  "contro¬ 
versy."  (Of  course,  If  you  argue  for  freedom  of  speech  for  Communists  or  their 
fronts,  that's  different  (that's  n  public  service).) 

This  array  of  general  pressures  Is  skillfully  brought  to  bear  In  particular 
cases. 

In  Illinois,  Uio  land  of  the  LUicoln-Douglas  debates,  where  large  numbers 
voiced  their  opinions  nbout  slavery  a  century  ago,  there  Is  today  a  fear  even  to 
discuss  the  new  slavery  of  compulsory  unionism.  The  number  of  organisations 
that  have  dared  to  take  n  public  stand  at  the  Htate  level,  In  npiiosltlon  to  thin, 
can  bo  counted  on  the  fingers  of  one  hand.  From  HO  s)»eeches  In  -10  places  to 
3,000  people  on  this  subject,  mid  endless  Interviews  at  State  and  county  fairs 
and  on  street  corners,  I  can  assure  you  that  the  home  Htato  of  the  "great  debate" 
on  freedom  aud  slavery  Is  stilt  afraid  to  debate  this  new  slavery.  The  corporate 
world  hesitates.  "Public  relations"  comes  to  menu  to  do  nothing  that  will 
cause  the  public  to  argue.  The  passion  for  "conformity"  and  "getting  Rlong" 
Is  carried  down  to  the  youth  level.  The  "organ  lint  Ion  iimn"  liecotues  tho  beau 
bleat  of  American  youth  and.  In  a  thousand  subtle  \Vrtys,  fear  is  made  to  serve 
all  too  well  the  purposed  of  the  Communist  International.  Social  pressures  are 
Instantly  brought  to  hear  on  dissenters  or  skeptics  or  Independents.  ]  hate  seen 
a  women's  club  sit  utterly  stone  faced  at  a  discussion  of  the  dangers  of  com* 
mu  n  ism. 

Finally  and  very  effectively  this  fear  of  criticism  and  ostracism  at  the  Intel* 
loctual  level  is  matched  at  tho  working  labor  level  by  the  fear  of  violence,  all  too 
frequently  realised. 

HOPE 

The  Aiuerlcau  Is  a  chronic  optimist  who  Is  always  hoping  for  tho  good  old  times, 
or  else  the  better  new  ones.  As  a  rule,  he  believes  In  lterpctual  progress  and 
the  perfectibility  of  human  nature.  Ills  success  In  "do  It  yourself"  practices 
has  effectively  cut  him  off  from  the  older  and  deeper  tradition  of  ultimate  dis¬ 
trust  In  human  nature.  As  an  optimist,  ho  (s  a  natural  target  for  every  do- 
gooder  who  assures  him  that  by  doing  only  a  little  more  good,  ho  can  so  achieve 
scmtutopla  and  thus  will  be  able  to  relax  and  enjoy  himself.  Whatever  evil 
remains  will  shortly  bo  brought  under  control,  he  Is  assured,  and  then  we  shall 
all  go  forward  toward  the  new  society.  Probably  Intellectuals,  and  the  clergy 
as  a  special  branch  of  the  Intellectuals,  are  the  most  susceptible  to  these  blandish¬ 
ments  of  tho  Communist  arsenal.  They  are  certainly  the  most  vocal  after  they 
have  been  "taken." 

pains 

This,  rather  than  "hope"  as  In  the  common  phrase,  Is  the  real  converse  of  "fear" 
in  the  present  context. 

First,  everyone  wants  to  feel  respectable  In  society.  It  becomes  "unrespectable" 
or  even  contemptible  to  denounce  certain  actions,  certain  social  and  political 
trends,  or  certain  decisions  of  the  courts.  Thus,  you  loso  your  respectability,  and, 
therefore,  some  of  your  pride,  If  you  take  part  In  such  denunciations,  or  tolerate 
or  defend  those  who  do.  Yon  "lose  caste,"  The  appeal  to  pride  becomes  the  Inti¬ 
mate  companion  of  the  appear  to  fear,  In  order  to  inhibit  your  freedom  of  Judg¬ 
ment,  speech,  or  action. 

Second,  In  promising  individual  cases,  a  more  subtle  appeal  Is  made  to  the  pride 
of  particular  people  to  be  "in  tbe  know."  Certain  developments  are  coming,  you 
know,  and  you  are  undoubtedly  the  right  person  to  anticipate  these  developments. 
4,Oet  in  on  the  grouud  floor" ;  be  ahead  of  the  common  masses.  This  Is  Hitler's 
appeal  to  the  master  race— the  Herrenvolk.  All  around  this  fair  country  of  ours 
there  are  individuals  who  have  staked  out  for  themselves  some  special  spot  in  the 
"new  society."  They  do  not  necessarily  expect  that  it  will  be  Communist.  They 
merely  know  that  it  will  be  different,  and  that  they  are  among  those  who  have 
"got  thar  fustest  with  the  mostest."  A  great  many  of  them  expect  that  the  "new 
society"  will  be  better  and  less  brutal.  I  can  tell  them  differently.  It  will  be 
worse  and  more  brutal. 

Third,  there  Is  the  general  natural  pride  of  every  American  In  America.  This 
is  reinforced  and  buttressed  by  the  convictions  that  he  grew  up  with— that  all 
that  is  American  is  good,  that  every  American  Is  competent,  and  that  America 
will  always  be  ahead.  To  challenge  these  delusions  is  to  be  a  traitor. 
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Paradoxically,  tho  Communists  successfully  use  these  arguments  to  quiet  the 
apprehensions  of  many  "educated11  Americans,  while  at  the  same  time  they  are 
using  exactly  the  opposlto  arguments  on  many  others — to  the  effect  that  America 
Is  infested  wth  bloated  plutocrats,  racists,  reactionaries,  and  stupid  leaders,  who 
will  sell  us  out  to  tho  "furrlners." 

Tho  Communists  long  ago  realized  that  they  did  not  have  to  bother  with  being 
consistent  In  dealing  with  different  persons  or  social  groups.  Few  persons  or 
groups  will  cross  check.  Feed  each  of  them  what  they  want  to  believe  and  they'll 
lap  It  up.  That’s  the  simple,  aud  cynical,  Communist  tactic. 

11  ATT 

The  formula  for  this  Is  extraordinarily  simple.  "Go  it,  husband— go  It,  bear,” 
Just  like  tho  woman  In  tho  story.  The  Communists  encourage  every  group  to  light 
every  other.  Where  appropriate,  tho  Communist  Is  In  the  open  (as  at  tho  High* 
louder  Folk  School) ;  or  In  tho  alternative,  on  agent  provocateur  will  appear,  often 
a  completely  Innocent  protagonist  of  some  viewpoint,  who  hasn't  the  fogglst 
notion  that  he  Is  furthering  communism.  If  you  are  a  "white  American  Chris* 
tlon”  you  are  encouraged  to  attack  all  Jews,  Negroes,  and  foreigners— lately  even 
American  Indians.  If  you  aro  a  Protestant  you  are  encouraged  to  bate  the  Catho¬ 
lics.  If  you  are  a  Jew,  you  should  hate  both  Catholics  and  Protestants.  If  you  are 
devoted  to  the  Bible,  you  are  encouraged  to  hate  revision.  If  you  are  a  Negro,  you 
are  encouraged  to  hato  the  whites.  The  NAACP  Is  encouraged  to  hate  the  KKK, 
and  vice  versa.  If  you  belong  to  a  "racial  minority,”  you  gre  encouraged  to  hate 
the  "native  majority.”  If  you  are  a  laborer,  you  are  encouraged  to  hate  the  bosses ; 
and  If  you  are  a  boss  you  are  encouraged  to  despise  the  laborers.  If  you  are  a 
voter,  you  are  encouraged  to  hate  the  politicians— and  If  you  are  a  politician,  you 
nre  encouraged  to  belittle  the  voters.  If  you  are  a  taxpayer,  you  should  hate  the 
school  board  (and  vise  versa),  and  If  you  are  a  school  administrator  you  should 
hate  both.  If  you  aro  a  teacher,  you  should  hate  all  three  (and  the  situation  In 
Chicago  has  overtones  of  this  kind).  If  you  are  a  "poor  white,”  you  should  hate 
the  "rich  whites.”  If  you  live  In  the  mountains,  you  should  hate  the  city  people — 
and  vice  versa.  If  you  have  nothing,  you  should  bate  society,  and  if  you  have  much 
(and  are  therefore  competent),  you  should  hate  the  incompetent.  If  you  are  an 
"Intellectual,”  you  should  despise  the  uneducated,  and  if  you  don't  have  a  college 
education  you  should  hate  those  who  do.  If  you  are  a  Taft  Ohio  Republican  you 
should  hate  the  Williams  Michigan  Democrats— and  vice  versa,  and  so  on,  ad 
Infinitum. 


ENVY 

If  anybody,  no  matter  who  he  Is,  has  more  of  what  you  want  than  you  have, 
of  course,  you  envy  him.  Most  natural  thing  in  the  world.  If  the  Communists 
canon t  get  at  you  through  the  four  preceding  emotional  appeals,  they  fall  back  on 
this,  and  it  usually  works.  Every  gradation  of  society,  every  difference  of  Income 
and  property,  becomes  something  for  somebody  to  envy.  Even  In  church  circles, 
the  smaller  church  can  be  encouraged  to  envy  the  larger,  or  the  smaller  denomina¬ 
tion  the  larger.  There  Is  always  something  better  than  what  you  have,  so  envy 
it.  Once  you  start  doing  this,  you  are  promptly  subject  to  fear,  hope*  pride,  and 
hate,  if  you  were  not  already  so.  All  the  phenomena  above  described  can  thus 
be  generated  indirectly  through  envy,  if  not  directly.  This  Is  aentely  so  in  a 
society  like  ours,  raised  to  admire  material  welfare.  A  materialist  sodety  Is  a 
natural  victim  for  dlaletieal  materialism.  By  a  simple  but  very  direct  paradox, 
admiration  of  bafhtubs  can  lead  to  admiration  of  communism. 

To  all  these  phenomena  so  far,  there  is,  in  my  opinion,  little  ultimate  defense 
save  the  religious.  A  person's  ordinary  sense  of  fairness  and  decency  can  be 
corroded  after  a  while  by  Ihe  insistent  impact  of  these  bombardments.  The 
end  product,  which  is  suspicion,  comes  before  too  long,  for  too  many. 

PITT 

Now  if  you  are  a  good  Christian  or  Jew,  well-trained  in  the  law,  Prophets,  and 
Scripture,  and  therefore  proof  to  all  the  machinations  abore  described,  there  Is 
one  last  thing  the  Communists  can  "get"  you  with,  and  soon  make  you  their 
pgent  Pity  the  Arabs  in  Tunisia.  Pity  the  Sudetan  Germans.  Pity  the  native 
Okinawans.  Pity  the  blacks  in  South  Africa.  Pity  the  blacks  in  our  Deep 
South — or  if  you  are  in  the  South,  pity  them  in  our  northern  cities.  Pity  the 
poor  whites.  Pity  the  underprivileged  children  (not  next  door  to  you,  of  course. 
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but  somewhere  clue),  (lie  rimviilroddcn  farmer*,  llio  slave  hilaircr*  In  I  In*  motor 
factories,  the*  abused  amt  kicked  around  union  organiser*  and  business  agents; 
lu  fact,  pity  anybody  who  linsn't  got  soinethliig  and  wants  It—  and  condone  tbo 
means  ho  uses  to  get  It.  This  has  not  yet  gone  ns  far  ns  pitying  bank 
robbers,  hut  1  expect  this  to  come  any  day.  It  has  certainly  gone  as  far  iih 
pitying  the  |>oor  American  ('onummlata  who  cannot  get  their  voices  heard  and 
are  denied  free  sihkvIi.  This  I  encounter  repeatedly  ninl  extensively  hi  my 
travels. 

Naturally  the  most  vulnerable  tit  the  ’'pity"  animal  are  the  conscientious,  sincere 
church  t»eople.  They  arc  the  most  thoroughgoing  object*  of  “pity  campaign*” 
throughout  the  world.  l\mseleuco  Is  made  the  tool  of  communism.  Religious 
motives  are  made  to  subvert  their  very  object,  with  llcudlsh  success.  The  tlevll, 
ludeeil,  quotes  Scripture.  Here,  dually,  when  religious  faith  falls  Hint  has  lieen 
proof  to  alt  oilier  attacks,  cotmuoiiseuse  and  practlenl  experience  must  also 
be  brought  to  lmar.  Kven  pity  eniiuot  proceed  unchecked. 

For  the  ultimate  exercise  of  cotta nonsense,  after  nil  Hie  welter  of  emotions, 
America  must  depend  on  the  legislatures.  I  know  of  no  belter  training  scliool  for 
practical  Judgmeul  than  legislative  work  (always  provided  lliere  are  free  elec¬ 
tions),  I  wish  every  American  could  lie  a  member  of  some  legislature— woro 
that  true,  1  would  have  III  He  fears  for  the  future.  Since  this  cannot  I*'  true, 
the  ('engross,  and  the  companion  legislatures  at  the  State  level  If  not  devitalized 
by  the  ctuirts,  remain  the  last  resort  of  our  liberty.  The  Kxecntlvo  can  Is*  lie* 
mused,  and  the  courts  Infiltrated,  lmt  the  turn!  everyday  practice  of  the  legtsla- 
live  art  ta  Just  nbont  the  l»est  antl-Communlst training  In  America.  Tnko  nnte-^ 
no  Communist  country  has  a  real  legislature.  They  have  courts  and  an  executive, 
hut  no  free  deliberative  body.  To  the  Congress  and  the  legislatures  mid  their 
committees,  America  owes  Its  future*.  If  It  has  one. 

Mr,  IjAtihkh.  Well|  Senator,  as  l  have  indicated  in  my  statement, 
l  have  been  n  member  of  the  Communist  Party  mid  or  the  Marxist 
conspiracy,  so  1  have  something  of  an  inside  view  of  the  ideological 
conflict  that  is  going  on  in  the  United  States  and  in  the  world  today, 
of  which  S.  2040  is  a  part.  This  is  a  small  battle  in  a  big  war,  and 
the  war  means  our  utter  destruction.  In  wartime  and  in  war  condi¬ 
tions  people  must  defend  themselves.  The  lirst  law  of  nature  is 
self-preservation. 

If  wo  would  also  preserve  our  religious  heritage  and  our  political 
heritage  of  freedom  today,  we  must  act  to  combat  the  Communists 
and  their  dupes  and  allies  'wherever  they  appear. 

I  feel  deeply  that  S.  *2040  is  a  step  in  that  direction.  It  is  an  action 
that  can  he  taken  bv  the  Congress  to  put  the  country  on  notice,  and 
the  courts,  and  the  Executive,  that  here  we  mean  to  stand,  and  to  light, 
and  to  die,  if  necessary,  for  our  principles. 

I  was  just  reading  tliis  morning  the  latest  publication  of  the  Com¬ 
munist  Party  in  tno  United  States,  What  is  Marxism,  by  Kinilo 
Hums.  It  is  a  primer  for  college  students  and  high-school  students 
and  clergymen  and  newspapermen  and  intellectuals  who  influence 
public,  opinion,  to  sell  them  on  Marxism  as  the  inevitable  next  stage 
of  development  in  society.  And  it  is  very  plausibkf,  and  a  great 
many  Americans  buy  it;  I  mean  sukscrilto  to  it  after  being  indoc¬ 
trinated.  And,  of  course,  once  they  join  a  circle  of  friends,  a  party- 
front  organization,  they  are  surrounded  by  people  who  talk  and  think 
likewise. 

This  group  of  Supreme  Court  decisions^  that  S.  2040  is  designed 
to  combat,  aid,  and  anct  the  whole  Communist  conspiracy  to  take  over 
public  opinion  in  the  United  States.  I  think  that  there  is  no  question 
but  what  the  l^ligions  people  of  the  country,  Catholic,  Protestant, 
and  Jewish,  the  people  who  believe  in  God,  our  Founding  Fathers 
who  believed  in  God  rather  than  in  men,  would  support  the  Con- 
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gross  in  adopting  this  si/(iinl  piece  of  legislation,  signaling  n  deter* 
munition  to  struggle  against  tin*  form*  of  paganism,  humanism, 
Marxisnit  those  who  would  deny  Clod  and  those  who  would  seek  lo 
huild  a  Socialist  limn,  and  a  government  and  an  economy  deter¬ 
mined  by  men,  so-called  good  men,  but  good  men  to  como  to  power 
over  thelMidiesof  others, 

I  lielievo  in  civil  liliertiea,  1  lieliovo  in  political  liliorty.  Hut  there 
aro  limitations  on  tho  lilierty  of  man.  Man  is  not  a  perfect  being, 
so  that  he  can  have  complete  freedom  and  lilierty  to  do  Ids  will,  which 
in  many  instances  would  deprive  othei-s  of  their  rights  and  of  their 
lives.  And,  therefore,  sometimes,  incompatible  goals,  so  that  people 
wbo  linvo  dilferent  judgments  of  what  is  Ik>*(,  must  come  in  conflict. 
And  I  think  this  is  one  time  where  wo  are  going  to  have  to  take  a 
stand  that  we  are  going  to  protect  the  civil  liberties  of  all  the  Ameri¬ 
can  people. 

If  (hat  means  that  tho  rights  of  Communists  to  carry  on  a  con¬ 
spiracy  to  overthrow  these  rights  of  all  the  people,  then  thoso  people 
must  sutler  that  limitation. 

Senator  I IntrsKA.  And  it  is  your  thought,  Mr.  Latimer,  that  S. 
20-1(1  would  lie  helpful  in  this  regard  ? 

Mr.  Latimkk.  Yes,  sir. 

Senator  I  Iiwska.  I  lave  you  any  questions,  Mr.  Sourwino  ? 

Mr.  Sourwikk.  No.  sir ;  1  have  noquestions. 

Senator  Hhuska.  Thank  you  very  much,  Mr.  Latimer,  for  your 
apiiearauce. 

Mr.  Peigellieck. 

STATEMENT  OF  OLIVER  PEIOELBECK,  BAYVHLE,  N.  J. 

Senator  IIhuska.  Ifavo  you  a  statement! 

Mr.  I'kioki.iikuk.  With  your  permission,  Senator,  T  will  Ikj  brief 
and  read  a  short,  item  horo. 

Senator  TIritrka.  Very  well. 

Mr.  1T.ioki.ukrk.  The  bill  before  you  now,  Senator,  strikes  at  the 
vory  root  of  tho  problem  of  our  Government,  which  is  the  failure  of 
tho  Congress  to  discharge  its  duties  and  responsibilities  by  using  the 
authority  and  power  vested  in  Congress  under  tho  Constitution  to 
collect - 

Mr.  SouuwiNK.  Pardon  my  interruption.  You  arc  Mr.  Oliver 
Poigoll>cck,of  HayvillOjN.  J.  ? 

Mr.  Pkiokmikck.  Yes,  sir. 

Mr.  Sour  wink.  And  you  represent  the  Conservative  Party  of 
Now  Jersey? 

Mr.  Pkioki.iikck.  Yes,  sir. 

Senator  TTruska.  I’m  sorry  not  to  have  identified  you  for  the  record 
sooner,  Mr.  Pcigelbeck. 

Mr.  Pkiiiki.hkok.  Thank  you,  sir. 

Tho  matter  in  tho  minds  of  the  man  in  the  street  and  the  man  back 
home,  sir,  is  this:  Tho  failure  of  tho  Congress  to  discharge  its  duties 
and  responsibilities  by  using  the  authority  and  power  vested  in  Con¬ 
gress  under  the  Constitution  to  correct  a  usurpation  of  |>ower  in  ex¬ 
cess  of  the  other  two  branches  of  Government — this  is  a  very  impor¬ 
tant.  thing  in  the  mind  of  the  man  back  home,  that  Congress  is  not 
enforcing  these  two  positions. 
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Secondly^  sir,  while  the  Constitution  provides  for  the  separation 
of  powers,  it  also  clearly  provides  that  the  Congress,  ns  the  elected 
representatives  of  tho  people,  shall  exercise  corrective  control  over 
these  other  two  branches  or  the  Government.  This  is  a  very  impor¬ 
tant  and  most  basic  function  of  Congress,  ns  it  gives  tho  people, 
through  their  elected  representatives,  tho  power  to  control  their 
entire  Government,  and  tlioy  look  to  Congress  for  this  relief  from 
time  to  time  as  the  problems  arise. 

The  Congress,  in  tho  specific  bill  before  us,  to  me  ns  a  layman, 
sir— and  I  am  not  an  attorney,  I  am  a  small  manufacturer — the 
Congress  establishes  tho  Federal  courts,  at  tho  head  of  which  court 
system  and  a  part  of  which  court  system  is  our  Supreme  Court, 
constitutionally  provided. 

The  Congress  provides  tho  funds  for  the  functioning  of  these 
courts  and  through  the  Senate  approves  the  appointments  to  the 
bench. 

And  it  specifically,  in  the  Constitution,  has  the  power  to  control 
these  courts.  The  question  of  the  man  in  the  street,  the  man  back 
home,  is,  Will  Congress  at  this  time  exercise  the  rights  and  duties 
under  the  Constitution  t  Tho  contents  or  merits  of  this  bill  before 
you  now  is  a  secondary  consideration  to  tho  man  back  home. 

The  issue  has  been  joined  by  the  presentation  of  this  bill  to  your 
body.  The  question  back  home  is,  What  are  you  going  to  do  about  it? 

Now,  the  people  are  asking,  Will  there  be  another  congressional 
surrender  of  your  duties  ana  prerogatives  that  are  constitutionally 
that  of  the  Congress  ? 

As  a  layman,  1  cannot  properly  comment  on  the  legality  of  the 
many  recent  Court  decisions.  I  can  comment  upon  the  impact  upon 
the  citizens  back  home.  The  man  in  the  street  back  home  has  used 
a  word  that  astonishes  me  in  talking  to  him,  because  he  hns  come  to 
look  upon  the  Supreme  Court  as  “the  nine  legal  delinquents.”  and 
feels  that  the  Supreme  Court  is  delinquent  in  protecting  basic  Ameri¬ 
can  rights. 

Now,  this  matter  has  been  discussed  at  many  organizational  meet¬ 
ings  in  several  parts  of  the  States.  And  I  would  like  to  read  to  you 
from  a  Memphis  declaration,  where  38  States  were  represented,  and 
of  the  38  States,  24  had  legally  operating  and  established  groups  con¬ 
cerned  with  this  aspect  of  government  and  government  function. 
Item2says: 

We  deplore  the  growing  trend  toward  judicial  liberty  on  the  part  of  our  Fed¬ 
eral  courts,  and  we  urge  that  the  several  legislatures,  both  State  and  Federal, 
pass  or  ratify  legislation  to  curb  this  trend  and  right  the  judicial  wrongs. 

The  duty  of  the  Supreme  Court  is  to  Interpret  the  laws  and  pass  upon  the 
constitutionality  of  the  acts  of  Congress.  We  oppose  the  many  recent  decisions 
In  which  the  Court  has  usurped  a  legislative  authority  by  creating  the  law.  And 
therefore  we  direct  the  Congress  to  enact  legislation : 

"(o)  Directing  tbe  Supreme  Court  to  perform  only  Its  constitutional  duties; 
“(b)  And  to  repeal  all  antilegal,  antt-States  rights  acts  enacted  by  the  Su¬ 
preme  Court  in  the  guise  of  judicial  decision. 

“We  favor  the  reform  of  the  Federal  judicial  system  by  immediate  congres¬ 
sional  action  and  by  constitutional  amendment” 

That,  sir,  is  what  the  people  back  home  are  concerned  about.  Since 
then  a  statement  identical  to  this  or  equivalent  has  been  adopted  in 
46  States  by  various  patriotic  organizations. 

This,  sir,  is  the  first  time  the  issue  has  been  joined. 
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I  would  like  to  direct  tho  committee’s  attention  to  the  Huddleston 
bill  in  tho  House  which  goes  even  further  than  the  present  bill,  in 
the  minds  of  many  of  the  people  back  home,  and  constitutes  a  further 
requirement  for  congressional  consideration. 

Thank  you  for  tliis  opportunity  of  appearing  before  you,  and  I 
would  like  to  have  an  opportunity  of  filing  a  statement. 

Senator  IIruska.  Yes  j  you  file  that  statement,  if  you  will. 

Mr.  Sourwine,  have  you  any  questions? 

Mr.SouRwiNK.  No  questions,  sir. 

Senator  Hruska.  Thank  you  very  much  for  appearing  here  and 
favoring  us  with  your  views  on  this  bill. 

Mr.  Sourwine.  Thank  you. 

Senator  IIruska.  Mr.  Sourwine,  are  there  any  other  hearings  sched¬ 
uled  on  this  bill? 

Mr.  Sourwine.  The  next  is  at  1  p.  m.,  Tuesday,  February  26,  in 
room  424,  sir. 

Senator  Hruska.  Very  well,  the  committee  will  stand  adjourned 
until  that  time. 

(Whereupon,  at  12:06  p.  m.,  the  committee  was  adjourned,  to  re¬ 
convene  at  1  p.  m.,  Tuesday,  February  26, 1958.) 
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TUESDAY,  FEBRUARY  25,  1958 

United  States  Senate, 

SuUCOMMI'ITEKTo  Investkmtktiie  ADMINISTRATION 
oKTii k  Internal  Security  Act  and  Other 
Internal  Security  Lawk  op  tiib 
Committee  on  the  Judiciary, 

TV asking  ton^D.O. 

The  snl>connmttcG  met,  pursuant  to  recess,  at  1 : 15  p.  m.,  in  room 
424,  Senate  Oflico  Uuilding,  Senator  Arthur  V.  Watkins,  presiding. 

Present:  Sonulor  Watkins  and  Senator  William  15.  Jenner. 

Also  present :  J.  Q.  Sourwine,  chief  counsel;  Henjamin  Mandel,  re- 
searcli  director;  and  F.  W.  Sohroedcr.  chief  investigator. 

Senator  Watkins.  The  committee  will  lie  in  session. 

May  I  say  informally  that  I  want  to  apologize  for  being  late; 
1  o’clock  is  rather  an  unusual  hour  to  set  up  a  committee  hearing.  It 
was  done  with  my  full  knowledge,  however.  Hut  longdistance  calls 
and  other  items  that  I  couldn’t  get  away  from  made  it  necessary  for 
me  to  ben  bit  late. 

The  lirst.  witness  will  be  Mr.  McNamara,  representing  the  Veterans 
of  Foreign  Aval's. 

Mr.  Sourwine.  Mr.  Chnirmnn,  while  Mr.  McNamara  is  coming  to 
the  stuud,  we  have  here  a  statement  which  was  submitted  for  the  rec¬ 
ord  by  Mr.  R.  Carter  Pittman,  Dalton,  Ga.  I  offer  it  for  the  record 
at  this  time. 

(The  prepared  statement  of  Mr.  Pittman  is  as  follows :) 

Statement  of  R.  Carter  Pittman,  Dalton,  Oa. 

This  study  relates  to  Senate  bill  2040  and  has  particular  application  to  the 
design  of  the  bill  to  limit  the  appellate  jurisdiction  of  the  Supreme  Court  In 
cases,  other  than  criminal  cases,  where  the  privilege  against  self-incrimination 
Is  involved. 

Early  in  life  I  became  Interested  In  learning  something  about  the  history 
of  the  privilege  as  set  forth  In  the  fifth  amendment.  The  May  1035  Issue  of 
the  Virginia  Law  Review  (vol.  21,  p.  703)  carries  an  article  by  me  on  the  history 
of  that  privilege.  It  was  soon  picked  op,  quoted  and  cited  by  Professor  Wig- 
more  In  section  2250  of  his  10-volume  work  Evidence.  Thereafter  I  was  flat¬ 
tered  to  find  It  frequently  cited  In  opinions  of  the  Supreme  Court  of  the  United 
States. 

In  recent  years  my  interest  In  the  privilege  has  been  revived  or  renewed  largely 
because  of  the  controversies  growing  out  of  the  extension  of  It  beyond  that  au¬ 
thorized  by  any  reasonable  construction  of  the  language  of  the  privilege  as  set 
forth  In  the  fifth  amendment,  and  beyond  that  justified  by  Its  history.  Two  or 
three  years  ago  my  interest  was  sharpened  by  an  offer  of  a  substantial  sum  of 
money  by  a  Communist-front  organization  to  write  an  article  In  support  of  the 
views  then  currently  held  or  expressed  by  Dean  Griswold  of  Harvard  Law 
School  and  Justices  Black  and  Douglas  of  the  Supreme  Court. 
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The  bold  and  crude  attempt  to  cause  tno  to  prostitute  my  specialized  knowl¬ 
edge  In  a  sordid  crusade  to  make  subversion  safe,  inspired  me  to  make  n  new 
study  In  the  search  for  truth.  It  was  entitled  "The  Fifth  Amendment/1  and 
appears  ns  the  lead  article  in  the  Juno  1050  Issue  of  the  American  liar  Associa¬ 
tion  Journal  (vol.  42,  p.  500). 

The  fifth  amendment,  which  is  now  so  often  mentioned  and  misconstrued, 
was  not  written  by  a  lawyer.  It  was  written  to  be  understood  by  laymen.  It 
provides  that 

"No  person  •  *  •  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself." 

As  proposed  to  the  First  Congress  on  Juue  8,  1780,  the  words  "In  any  crimi¬ 
nal  case,"  were  not  In  the  proposed  privilege.  At  that  time  the  words  were 
"no  person  •  ♦  ♦  shall  be  eomiwlled  to  be  a  witness  against  lilmself."  On  June 
8,  1780,  the  privilege  was  almost  exactly  14  years  of  age,  as  a  constitutional 
privilege.  For  tho  first  time  In  all  history  It  acquired  the  dignity  of  consti¬ 
tutional  status  In  tho  Virginia  declaration  of  rights,  adopted  on  June  12,  1770 
(3  weeks  before  the  Declaration  of  Independence).  As  then  written  it  was; 

“That  in  all  capital  or  criminal  prosecutions  n  man  hath  a  right  to  demand 
the  causo  and  naturo  of  his  accusation  1  1  *  nor  can  he  be  compelled  to  give 
evidence  against  hliusclf  •  • 

It  next  weut  Into  the  declaration  of  rights  of  Pennsylvania  In  September  1776, 
a  8  follows: 

"That  In  all  prosecutions  for  criminal  offenses,  a  man  bath  a  right  to  bo  heard 
by  himself  and  Ids  council  •  ♦  •  nor  cau  he  be  compelled  to  give  evidence  against 
himself  *  • 

A  few  weeks  thereafter  Maryland’s  declaration  put  it  this  way : 

"That  no  man  ought  to  be  compelled  to  give  evidence  ngnlnst  himself,  In  a  court 
of  common  law,  or  In  any  other  court,  but  In  such  cases  ns  have  l>een  usually  prac¬ 
ticed  in  this  State,  or  may  hereafter  be  directed  by  the  legislature.” 

Delaware's  declaration  In  the  same  year  stated  the  privilege  this  way : 

"That  no  man  In  the  courts  of  common  law  ought  to  be  compelled  to  give  evi¬ 
dence  against  himself.” 

Before  the  year  was  out  North  Carolina's  declaration  put  It  this  way: 

"That  in  all  criminal  prosecutions  every  roan  hath  n  right  to  be  Informed  of  the 
accusation  against  him  •  *  •  and  shall  not  be  compelled  to  give  evidence  against 
himself.” 

While  Vermont  was  not  a  State  at  that  time,  she  acted  the  part  and  adopted  a 
declaration  In  1777  In  the  exact  words  of  l he  Pennsylvania  declaration. 

In  March  1780  Massachusetts  wrote  the  privilege  Into  her  declaration  of  rights, 
a  8  follows: 

"No  subject  [accused  of  "any  crime  or  offence”)  shall  •  •  ♦  be  compelled  to 
accuse  or  furnish  evidence  against  himself.” 

In  June  1784  the  privilege  went  into  New  Hampshire’s  declaration  of  rights  in 
the  exact  language  of  the  Massachusetts  declaration. 

Thus,  In  Virginia,  the  privilege  could  be  claimed  only  in  "capital  or  criminal 
prosecutions”;  In  Pennsylvania  only  in  "prosecutions  for  criminal  offenses”;  In 
Maryland  only  "In  a  court  of  common  law,”  unless  In  equity  or  other  courts  in 
accordance  with  prior  colonial  practice  or  unless  the  legislature  directed  other¬ 
wise;  in  Delaware  only  "in  the  courts  of  common  law.”  In  North  Carolina  only 
in  "criminal  prosecutions” ;  In  Massachusetts  and  New  Hampshire  the  privilege 
could  be  claimed  only  by  an  accused  charged  with  a  "crime  or  offense.” 

In  none  of  the  7  States  that  had  set  the  pattern  prior  to  1787  could  the  privilege 
against  selfdncrlmlnatlon  be  claimed  before  a  legislative  committee.  There  Is  no 
mention  of  the  privilege  against  self-incrlminatlon  In  the  records  of  the  Constitu¬ 
tional  Convention  of  1787.  The  first  mention  of  it  was  In  the  Virginia  ratifying 
convention,  where  it  finally  appeared  as  paragraph  8  of  the  proposed  declaration 
of  rights  prepared  by  George  Mason  and  proposed  In  the  convention  by  Patrick 
Henry.  It  was  In  the  exact  language  of  the  Virginia  Declaration  of  Rights  of 
1776,  which  was  also  the  product  of  the  pen  of  George  Mason. 

By  the  vote  of  the  New  Hampshire  ratifying  convention  the  Constitution  had 
already  been  adopted  before  the  Virginia  ratifying  convention  proposed  Mason’s 
Bill  of  Rights  to  the  First  Congress.  The  New  York  ratifying  convention  had 
Mason’s  proposal  before  it  2  weeks  before  Its  adoption  in  Virginia.  She  also  pro- 
rc»ed  the  privilege  and  limited  it  to  "criminal  prosecutions.”  The  North  Carolina 
convention  followed  suit  and  proposed  the  privilege  in  the  exact  language  of  the 
Virginia  proposal  except  that  it  changed  "or”  to  "and”  between  the  words  "capi¬ 
tal”  and  "criminal.”  While  the  proposed  Bill  of  Rights  was  being  acted  on  by 
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the  various  States,  Rhode  Island  also  proposed  a  declaration  of  rights  in  1700  In 
which  tho  privilege  was  stated  in  the  exact  language  of  the  North  Carolina  pro¬ 
posal.  No  other  State  naked  that  tho  privilege  against  Belf-incrl ruination  be  made 
a  part  of  the  Federal  11111  of  Rights.  Neither  Virginia,  Now  York,  North  Carolina, 
or  lthodo  Islnud  requested  that  the  privilege  be  extended  to  any  party  or  wit¬ 
ness,  except  in  judicial  prosecutions  that  were  either  criminal  or  capital. 

The  privilege,  ns  proposed  by  the  committee  of  which  James  Madison  was  chair¬ 
man  on  June  8, 1789,  was  as  follows : 

“No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  Infamous  crime, 
unless  on  a  presentment  or  indictment  of  a  grand  Jury  •  •  *  nor  shall  any  per¬ 
son  •  •  •  be  compiled  to  be  a  witness  against  himself.” 

While  that  language  seemed  to  some  to  clothe  the  person  with  tho  privilege  . 
wherever  he  might  be,  whether  In  a  legislative,  executive,  or  judicial  hearing,  it 
was  questionable  whether  it  related  only  to  trials  for  crimes  In  courts.  In  volume 
I  of  the  Annals  of  Congress,  pages  451-452,  It  Is  revealed  that  during  the  debates 
on  that  clause  In  tho  Committee  of  the  Whole,  on  August  17, 1780,  the  following 
occurred  j 

“Mr.  Lawrence  said  this  clause  contained  a  general  declaration,  in  some  degree 
contrary  to  laws  passed.  He  alluded  to  that  part  where  a  person  shall  not  be  com' 
pelled  to  give  evidence  against  himself.  He  thought  it  ought  to  be  confined  to 
“criminal  00808.”  Tho  amendment,  thua  confining  tho  privilege  to  “criminal 
being  adopted,  tho  clause  as  amended  was  unanimously  agreed  to  by  the  Commit¬ 
tee,  who  then  proceeded  to  the  sixth  clause  •  •  V* 

Mr.  Lawrence  made  It  clear  that  the  purpose  of  his  amendment  was  to  remove 
every  shadow  of  a  doubt  about  whether  the  privilege  might  be  claimed  elsewhere 
than  In  a  criminal  case,  and  to  confine  the  privilege  against  self-incrimination  to 
“criminal  cases.”  The  amendment,  thus  confining  tho  prlveleg  to  “criminal 
cases”  was  “unanimously  agreed  to  by  tho  Committee.” 

Tho  amendment,  as  agreed  to  by  the  House  of  Representatives,  went  to  the 
Senate  with  the  privilege  amended  to  read,  no  persons  “shall  be  compelled  In  any 
criminal  case  to  be  a  witness  against  himself.” 

The  Senate  made  substantial  changes  In  many  of  the  House  proposals  but  made 
no  change  In  the  privilege  and  on  September  24, 1789,  it  was  adopted  for  proposal 
by  the  President  to  the  States.  Virginia  became  the  11th  State  to  ratify,  resulting 
in  adoption,  on  December  15, 1701. 

The  reports  of  debates  In  the  First  Congress  left  much  to  be  desired.  The 
reporters  summarized  Instead  of  making  verbatim  reports  of  what  was  actually 
said.  Laws  had  been  passed  In  many  of  the  States  authorizing  discovery  In 
equitable  cases,  and  authorizing  the  enforced  production  of  books  and  papers, 
as  did  the  Judiciary  Act  of  September  1780.  But,  of  course,  the  laws  of  States 
could  have  no  relevancy  because  the  plain  language  of  the  proposed  Bill  of  Rights 
Imposed  limitations  and  restraints  on  the  Federal  Government— not  State  gov¬ 
ernments.  When  Madison  suggested  a  limitation  on  the  power  of  States  with 
respect  to  religion  only  the  First  Congress  voted  him  down. 

The  words  “In  any  criminal  case”  confines  the  privilege  to  crlmir  al  proceedings 
in  Federal  courts. 

History  explains.  Philosophy  confuses.  John  Dickinson  put  it  this  way  In 
the  Constitutional  Convention  of  1787:  “Experience  must  be  our  only  galde 
Reason  may  mislead  us.” 

Congressional  Investigations  are  not  new.  The  Continental  Congress  conducted 
many  during  the  Revolution.  Without  such  investigations  governments  become 
contemptible,  and  treason  profitable.  Representatives  of  the  people  must  know 
and  act  upon  truth.  Otherwise  republican  government  must  Immediately  fail 
and  fall. 


One  of  the  congressional  Investigations  during  the  Revolution  reads  as  if 
torn  from  the  Congressional  Record  of  the  1950’*.  In  August  1778,  Silas  Deane 
had  two  audiences  with  the  Continental  Congress  in  Philadelphia  at  the  request 
of  the  Congress.  In  other  words  the  Continental  Congress  investigated  Silas 
Deane.  His  loyalty  had  been  questioned.  He  was  one  of  the  commissioners 
serving  with  Benjamin  Franklin  and  Arthur  Lee  in  France,  seeking  to  purchase 
materials  and  equipment  for  the  use  of  our  continental  forces  In  the  American 
Revolution.  Scores  of  soldiers  of  fortune  showed  up  in  America  with  agreements 
signed  by  Deane  entitling  many  of  them  to  outrank  American  officers.  Thomas 
Conway  was  one  of  them.  He  aspired  and  conspired  to  displace  Washington 
as  Commander  In  Chief.  Remember  the  “Conway  Cabal”?  The  Congress  and 
the  harassed  Continental  Army  staffs  were  amazed  and  disgusted.  Arthur  Lee 
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curly  suspected  the  disloyalty  of  Hllim  Demin  ami  IkiIIi  ho  ami  hi*  brother, 
William  l/oo,  also  hi  Kurotxs  reported  cerlnln  facl*  nml  dreuimriancos  iwintlng 
to  wnato  ami  possible  subversion  by  Deane.  Domic  was  called  homo  to  nmko  & 
rc|H»rt  of  ht*  stewardship  nml  wa*  displaced  at  til*  Mtnthm  In  Pussy,  Francis 
by  John  Arinin*, 

It  appeared  to  nemo  that  Hltns  Donna  knri  surrounded  himself  with  n  coll  of 
spies,  Including  the  Infamous  Dr,  llnncroft,  who  llvo<l  In  tlio  name  Iiouho  with 
Deane  and  Dr.  Franklin,  where  the  brilliant  and  simpleton*  Arthur  J«o  wan 
unwelcome.  It  was  suspected  that  It  wan  through  llnucroft  nml  Donne  that  the 
English  authorltto*  knew  everything  that  Frnnkltn  nml  Deane  knew.  England 
wa*  able  to  Intercept  ships  bound  for  America,  nnri  ber  minister*  bad  list*  of 
the  eargoca  that  were  found  In  the  hold*  of  those  «hlps.  Deane  had  also  entered 
Into  n  com  morel  at  lmrtnenddp  with  Holder  t  Morris  and  wa*  making  a  nice 
l>cr*onnt  portlt  out  of  commercial  transaction*  ho  was  authorised  to  execute 
In  behalf  of  the  United  Hlatea. 

One  fact  after  another  accumulated,  hut  the  Continental  Congress  did  nothing 
from  August  until  December.  Deane  lavaine  nervous  and  concluded  that  Ids 
!>c*t  ho|H>  wa*  to  amcar  Arthur  l<eo  nml  hi*  three  brother*,  William  l*x\  then 
In  Europe,  and  Richard  Henry  nml  Fraud*  lilghtfoot  l-ec,  In  Ihe  Continental 
Congress.  lie  knew  that  Arthur  l<ee  had  “smelt  a  rut"  In  Pussy,  Frames  Deane 
opeiunl  up  on  the  !/0C*  and  the  Continental  Congress  with  diversionary  libel*, 
consisting  of  Insinuation*  ami  limuendoe*  and  no  fad*,  In  Clio  Pennsylvania 
Packet  of  December  5, 1778. 

Thomas  Paine,  author  of  Common  Henan  nml  ihe  firebrand  clmmphm  of 
human  Utterly,  knew  the  I  ah'*  well  mid  knew  that  no  moro  sol  tics*  patriot*  Imd 
ever  given  of  their  time,  their  substance,  nml  talent*  to  the  cause  of  American 
Independence,  Ho  also  knew  Hllaa  Pcuno  and  Robert  Morris.  When  the  attack 
wa*  made  by  Silas  Deane,  Richard  Henry,  and  Fraud*  Light  foot  f/oo  had  gone 
to  Virginia,  but  Tom  Paine,  then  Acting  Hcerdnry  of  Foreign  Affair*,  answered 
Deaue,  in  the  Pennsylvania  Packet  of  January  2,  i77P.  One  of  the  telling  blow* 
delivered  by  Paine  was: 

“When  Mr,  Deane  had  Ids  two  audience*  with  Congress  In  August  Inst,  ho 
ohjected,  or  Id*  friend*  for  him,  against  Ids  answering  to  questions  that  might 
be  asked  him.  and  the  ground  upon  which  the  objection  wa*  made,  wa*.  Itccmisc 
a  man  could  not  legally  bo  comi»elled  to  answer  question*  Hint  might  tend  to 
criminate  himself— yet  this  Is  tho  same  Mr,  Deane  whose  address  you  saw  In 
Pennsylvania  Packet  of  December  5,  signed  Htla*  Deaue." 

Two  of  those  who  rushed  Into  the  fray  to  defend  Hllas  Deane  were  Roliert 
Morris  and  M.  Clarkson.  Clarkson  wa*  said  by  Paine  to  l>c  an  ulde-rio-camp  to 
Uen.  1  toned  Id  Arnold,  the  self-styled  “liberal,"  who  was  soon  to  liecomc  the 
celebrated  traitor  mul  later  the  bosom  friend  of  Deane  In  Ismrion. 

The  Journals  of  the  Continental  Congress  reveal  nothing  except  the  dry  bones 
of  the  mighty  controversy,  known  as  the  Deane  Affair.  The  meat,  muscle,  and 
blood  Is  fit  tho  newspaper  account*.  It  raged  In  the  tmi»er*  and  wn*  known  nil 
orer  America  when  it  was  happening  during  tho  Revolution,  and  thereafter. 
Immediate  effects  therefrom  were  the  resignation  of  Henry  Laurens  ns  President 
of  the  Continental  Congress  mul  the  dismissal  of  Tom  Paine  as  Secretary  of 
Foreign  Affairs. 

Oouvcrnenr  Morris,  a  powerful  Member  of  the  Congress  from  New  York,  and 
geueral  eouusel  for  Robert  Morris,  was  In  the  middle  of  the  wrangle  on  tho  side 
of  Deane  mul  Robert  Morris.  In  the  spring  of  1781,  It  became  known  that 
Oouverneur  Morris  was  about  to  leave  Philadelphia  with  a  pass  from  the 
Continental  Congress  aud,  strange  to  say,  a  pass  from  the  Itrltlsh  military  forces, 
entitling  him  to  go  into  New  York  for  the  stated  purpose  of  seeing  his  mother. 
‘A  citlEeu”  writing  in  the  Freeman's  Journal  of  June  0,  1781,  questioned  the 
propriety  of  such  a  trip  by  a  Member  of  Congress,  particularly  Morris,  and 
directed  several  queries  “to  the  people  of  New  York  ”  The  first  and  second 
Queries  were  ns  follows : 

Whether  any  and  which  of  their  Delegates  did  urge  in  Congress,  that 
Mr.  Deane  shoutd  give  a  verbal  narrative  of  his  transactions  In  Europe,  instead 
of  a  written  one,  notwithstanding  it  was  represented  In  opposition  thereto  that 
a  verbal  narrative,  in  case  he  was  guilty  of  the  abuses  he  was  suspected  of, 
would  leave  him  at  liberty  to  say  and  unsay  to  explain  away  and  evade  matters, 
just  as  it  might  best  suit  the  purpose  of  eluding  public  justice? 

“Second.  Whether  any,  and  which  of  their  Delegates  urged  in  Congress  that 
Mr.  Deaue  should  be  excused  from  answering  questions  which  tended  to  criml- 
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nnto  himself ;  n  purpose  which  Implies  n  conviction  In  tho  nuthor  and  abettors 
of  It,  (lint  abuses  find  been  committed,  nnd  could  have  no  other  end  then  to 
screen  tho  party  from  detection Y$ 

Those  queries  stung  Oouvornour  Morris  nnd  kept  him  on  tho  Amertcnn  side 
of  tho  bnttle  line.  They  Also  brought  forth  from  him  n  reply  In  the  Juno  14, 1781, 
Issue  of  Free  man’s  Jon  rim  I,  In  part  ns  follows: 

’’To  the  llrst  nnd  second  queries  of  tho  citizen  I  make  this  reply.  1  urged  and 
votes!  Hint  Mr.  Donne  should  be  examined  viva  voce,  nnd  not  be  permitted  to 
send  deliberate  written  nnswers  from  Ills  closet,  to  written  questions  proposed 
by  the  House;  nrul  when  ho  prayed  that  he  might  not  be  bound  to  answer  ques¬ 
tions  lending  to  accuse  himself,  I  voted  for  granting  his  request.  If  It  were  to 
lie  done  over,  I  would  do  the  same  thing  even  If  1  believed  him  to  bo  n  villain, 
which  I  cerlntnly  did  not.” 

So,  dearly,  the  Continental  Congress  granted  the  privilege  to  Deane  as  ft 
multer  of  gmeo—  not  ns  a  matter  of  right— In  1778. 

Silas  Deano  was  allowed  to  go  hack  to  Europe  In  1770  for  the  nsserted  purpose 
of  collecting  documentary  proofs  of  his  Innocence.  Once  there  he  never  returned. 
While  In  Europe  certain  of  his  so-called  private  letters  were  alleged  to  have  been 
Intercepted  and  published  that  left  little  doubt  to  patriots  of  thnt  day  that 
Deane  was  playing  the  |«irt  of  a  loyftl  subject  to  his  king  nnd  ft  traitor  to  his 
country.  Old  Tom  Paine  took  Ills  revenge  In  Freeman’*  Journal  of  March  13, 
1782. 

On  March  20,  1782,  the  Freeman's  Journal  published  a  Modern  Glossary  for 
Uso  of  Htrnngors  In  the  Capitol  of  Pennsylvania.  That  glossary  should  be  useful 
to  a  hI ranger  In  the  Capitol  of  the  United  States  today;  we  quote  a  portion: 

“Donne,  Arnold:  Unfortunate  mnu  with  good  Intentions,  drove  to  despair 
hy  American  Ingratitude. 

Love  of  our  country :  A  Joke. 

Religion:  A  dream. 

Morality :  A  farce. 

Dr.  Ilcnjninln  Franklin  wotdd  not  at  first  believe  the  treachery  of  Deane  and 
Dr.  llnneroft.  lie  was  a  liberal  philosopher  lost  In  dreams  and  believed  that 
his  friends  could  do  no  wrong.  NThe  financial  power  of  Robert  Morris,  the 
forensic  |>o\vor  of  Gouvcrncur  Morris,  the  prestige  of  Dr.  Franklin,  And  the 
nmchlmi lions  of  American  Tories  were  enough  the  break  tho  back  of  Henry 
Isiurens,  Tom  Paine,  nnd  t t\o  great  family  of  !£os.  (Hoe,  In  general,  Hendrick, 
the  I#cc8  of  Virginia,  chs.  11  and  12.)  ? 

Writing  from  Pussy,  France,  on  February  28,  177R,  offer  reading  Deane's 
letter  In  the  previous  December  5  Packet,  John  Adams  told  Samuel  Cooper: 

“Tho  complaint  against  the  family  of  l,ecs  Is  a  very  extraordinary  thing  In¬ 
deed.  I  am  no  Jdolator  of  thnt  family  or  any  other;  hut  I  believe  their  greatest 
fault  Ik  having  more  men  of  merit  In  It  than  any  other  family;  and  If  that  family 
falls  tho  American  cause  or  grows  unpotiulur  among  their  fellow*  citizens,  I 
know  not  what  family  or  person  will  stand  the  test." 

Later  Jefferson  described  Deane  as  •  •  •  a  w  retched  monument  of  the  conse¬ 
quences  of  n  departure  from  right." 

On  May  15,  1782,  George  Washington  wrote  to  a  friend  about  Deane:  "I 
have  so  bad  nn  opinion  of  •  •  •  (Deane)  ♦  •  •  that  I. wish  to  hear  or  see  nothing 
more  of  so  Infamous  a  character." 

John  Jay,  of  New  York,  Inter  one  of  the  contributors  to  the  Federalist  and  the 
first  Chief  Justice  of  the  Huprcme  Court  of  the  United  States,  at  first  refused  to 
bettcvQ  Deane  to  he  a  traitor.  He  led  the  fight  for  Deane  In  the  Continental 
Congress  and  displaced  Henry  Laurens  as  President  of  the  Continental  Congress 
ta  1770  when  Laurens  resigned  because  the  Congress  would  not  censure  Deane  for 
his  tetter  of  December  5,  1778.  In  1784,  Jay,  then  Minister  to  Spain,  was  In 
London.  Deane,  hearing  of  Joy’s  presence  In  London,  went  to  see  the  old  friend 
who  had  led  the  battle  for  him  In  the  Continental  Congress.  Jay  refused  to  see 
him  nnd  explained  why  In  a  curt  note: 

“I  was  told  by  more  than  one,  on  whose  Information  I  thought  I  could  rely, 
that  you  received  visits  from,  nud  was  on  terms  of  familiarity  with,  General 
Arnold.  Every  American  who  gives  bis  hand  to  that  man,  in  my  opinion, 
pollutes  It,"  (77ie  Correspondence  and  Papers  of  John  Jay,  vol.  3,  p.  114). 

“Guilt  by  association"  was  not  distasteful  to  John  Jay  or  to  the  any  other 
patriots  In  America  then.  Neither  Is  It  today.  No  better  way  was  known  then 
or  Is  known  now  for  evaluating  the  character  of  any  one  than  to  judge  him  by 
the  company  he  keeps.  “Iilrds  of  a  feather  flock  together." 
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Twenty  year®  after  the  event  Gouverueur  Morris  nnulo  npologles  to  Tom  Pnlno 
about  his  part  In  the  “Deane  Affair,”  saying,  ••Well,  we  were  all  duiwl,  am!  1 
among  the  rest,”  (See  Life  ami  Works  of  Turn  Paine,  vol.  10,  p.  128.) 

Those  simple  mfiutcd  people  who  believed  themselves  “liberal”  and  “brond- 
minded”  when  loving  every  other  country  except  their  own,  Iiuportuucd  the 
Congress  of  tho  Uutted  States  for  nearly  three  quarters  of  n  century  after  1778 
In  l>ehalf  of  Silas  Deune.  to  “correct  the  Injustice”  that  had  been  done  t»  the 
“Innocent,”  yet  "Silent  Silas,”  In  1812,  tho  Congress  succumbed  to  the  propa¬ 
ganda  and  appropriated  a  large  sum  of  money  to  tho  descendants  of  Dcnue  to 
salve  their  wounded  fccliugs  and  to  correct  the  “Injustice”  that  had  been  done  to 
htiu. 

About  23  years  after  tho  money  was  paid  out,  tho  secret  letters  of  George  III 
were  published.  Those  loiters  continued  the  fact  Hint  Silas  Dcauc  wns  n  traitor 
to  Ids  couutry  lieslde  whom  Benedict  Arnold  was  a  wingless  angel. 

Truth  crushed  to  earth  does  uot  always  rise  again.  Most  of  the  encyclopedias 
and  history  books  still  paint  Ellas  Deane  ns  an  American  patriot  who  suffered  a 
great  Injustice.  They  accept  the  gesture  of  Congress  ns  tho  flnal  verdict.  None 
of  those  accounts  refer  to  the  tetters  of  George  III,  the  last  edition  of  which  was 
published  In  1092.  After  rending  a  few  of  those  letters,  when  first  published, 
Charles  Francis  Adams,  the  New  England  historian,  assorted  In  187*1 : 

"It  nppoars  certain  that  Deane  was  more  or  less  In  the  pay  of  the  government 
(meaning  Knglaud)  during  the  war.” 

Hut  many  so-called  American  “historians”  close  tliolr  eyes  to  truth  mid  perpet¬ 
uate  cherished  fables. 

While  tho  Devolution  was  raglug,  on  March  3, 1781,  George  III  wrote  to  Lord 
Norlli  requesting  him  to  let  Silas  Dcuuc  have  3,000  pouuds  lu  goods  for  America 
In  return  for  Deane's  services  lu  seeking  to  bring  about  discord  among  the 
Confederated  States  of  America  aud  restoring  their  allegluuco  to  him.  “Divide 
and  conquer”  was  the  plan  then,  as  In  all  ages,  and  Deane  was  the  tool.  On 
July  10,  1781,  George  III  wrote  to  I*ord  North  expressing  fear  that  Deane  was 
showing  his  hand  tu  his  “private  letters”  that  wero  being  Intercepted  so  regu¬ 
larly,  aud  giving  “too  much  appearaueo  of  being  connected  with  Ibis  country.” 
In  another  letter,  George  III  stated  to  Lord  North  that  Deane’s  letters,  which 
were  bclug  published  In  the  American  newspapers,  were  “too  strong  In  our 
favor  to  boar  the  appearance  of  Ids  spontaneous  opinions.”  George  III  then 
outlined  the  klud  or  letter  he  thought  Deauo  should  write  for  publication  In 
America. 

The  only  way  for  Deane  apologists  to  deal  with  the  letters  of  George  HI  Is  to 
iguore  them.  That  Is  what  they  do.  (In  general  see,  Hendrick,  tho  Leea  of 
Virginia,  pp.  314, 315.) 

Now  let  us  go  buck  to  the  floor  of  tho  First  Congress  under  tho  new*  Consti¬ 
tution,  on  August  17,  1780.  Many  members  of  the  Continental  Congress  before 
whom  Silent  Silas  appeared  In  177S,  Utclinrd  Henry  Lee  aud  Oliver  Kllsworth 
for  example,  wero  lu  the  Senate.  Elbrldge  Gerry  was  In  the  House  with  a  copy 
of  George  Mason's  original  draft  of  the  Hill  of  Ittghts  In  his  pocket.  So  were 
many  others  who  remembered  full  well  the  treachery  of  Silas  Deane— because 
they  felt  It.  The  one  who  felt  It  most,  perhaps,  was  George  Washington.  He 
could  never  think  of  Valley  Forge  without  thinking  of  Silas  Deane. 

Is  it  any  wonder  that  w’heu  Congressman  I^wrenco,  of  New*  York,  proposed 
that  the  privilege  against  selMncrlmluation  should  be  limited  to  criminal  eases 
no  one  arose  to  suggest  language  that  would  enable  another  traitor  to  hide 
behind  the  privilege  against  self-lnerlm (nation  at  some  other  congressional  in¬ 
vestigation  in  some  other  age. 

Neither  before  nor  since  1780  has  the  English  Parliament  permitted  persons 
to  claim  the  privilege  against  self-lncrtmlnatlon  In  parliamentary  Inquiries. 
Parliament  recognised  then  and  recognises  now  the  principle  upon  which  wit¬ 
nesses  are  excused  from  incriminating  themselves.  The  rule  of  Parliament  was 
then  and  Is  now  that  incriminating  evidence  given  In  the  Parliament  may  not  be 
used  out  of  doors  except  with  the  permission  of  the  Parliament,  which  Is  never 
granted  (Cushing,  Lex  Parllamenterla  Americana,  see,  1001  2d  edition  1866, 
cited  by  C.  Dlekermnn  Williams  In  24  Fordhnm  Law  Review,  p.  32). 

What  has  happened  to  the  fifth  amendment,  so  deliberately  limited  by  the 
Founding  Fathers  to  “criminal  cases”?  A  Supreme  Court,  writing  and  deciding 
without  research,  reason,  or  restraint  has  usurped  and  now  exercises  the  power 
to  amend  the  Constitution  by  striking  the  Lawrence  amendment  solemnly 
adopted  In  Congress  on  August  17,  1780,  and  approved  by  the  representatives  of 
the  people  on  December  15.  1701.  The  Court  now  holds  that  under  the  fifth 
amendment,  as  amended  by  the  Court, 
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"A  witness  In  any  proceeding  whatsoever  In  wbleli  testimony  is  legally  re¬ 
quired  may  refuse  to  answer  nuy  question,  his  answer  to  which  might  be  used 
against  him  In  a  future  criminal  proceeding,  or  which  might  uncover  further 
evidence  against  him"  (Constitution  of  the  United  Ktntes,  revised  nnd  anno¬ 
tated  (Government  Printing  Office,  1052)  p.  841), 

In  Quinn  v.  United  Mates,  Kmnpak  v.  United  States  nnd  Hart  v.  United  States 
(340  U.  8.  115,  100,  210  (105!))  the  Supreme  Court,  In  the  plentltudc  of  Us 
nsuriwl  power,  extended  the  fifth  amendment  privilege  to  congressional  Investiga¬ 
tions.  In  Slorhoiecr  v.  Hoard  of  Kdueatton  (850  U.  S.  551  (1050))  the  privilege 
was  extended  so  ns  to  protect  traitors  In  hearings  before  Slate  school  authorities. 
Since  the  fifth  amendment  Is  only  binding  iii»oii  the  Federal  Government,  In  order 
to  make  the  privilege  In  the  fifth  amendment  available  to  protect  Communists  In 
New  York  schools,  the  Supreme  Court  lind  to  (1)  amend  the  privilege  by  striking 
therefrom  the  Lawrence  amendment,  or  the  words  “In  any  crlmlnnl  case/*  (2)  con¬ 
vert  the  "privilege'1  Into  a  “right,”  (3)  write  Into  the  14th  amendment  a  danse 
saying  In  effect :  “By  virtue  of  this  amendment,  all  of  the  provisions  of  the  first 
10  amend  incuts  are  applicable  to  the  act  tons  of  the  States  and  subsidiary  forms 
of  governments;  ns  well  as  to  the  Federal  Government  nnd  (4)  hold,  as  a  matter 
of  fact,  that  to  be  a  Communist  nnd  to  refuse  to  admit  or  to  deny  It  has  no 
reasonable  relation  to  the  character  nnd  competence  of  one  whose  business  Is 
leaching,  shaping  nnd  bending  the  minds  of  the  young  people  of  Arntrlca. 

In  v.  United  States  (354  U.  S.  178  (1057))  the  witness  admitted  “1 

freely  cooperated  with  the  Communist  Party”  nnd  then  refused  to  name  Ids  asso¬ 
ciates— without  Invoking  the  fifth  amendment.  There  the  Court  exhibited  a 
follow  feeling  nklu  to  hrotherliness  and  reversed  all  of  the  inferior  Federal  courts 
of  the  District  of  Columbia  and  left  the  Un-American  Activities  Committee  of 
the  House  of  Represent  a  fives  powerless  to  pursue  simple  Inquiries  that  have  been 
found  essential  to  the  existence  of  every  free  government  In  the  world.  Six  of 
the  members  of  the  Court  confessed  their  Inability  to  distinguish  tietween  that 
which  Is  “American"  nnd  that  which  Is  "un-American,"  and  ridiculed  the  Idea 
that  pro-HussInn  may  be  “un-American."  The  Court  commented  gratuitously, 
“we  remain  unenlightened  as  to  the  subject  to  which  the  questions  asked  |>ell* 
tloned  were  pertinent,"  and  left  the  American  people  "unenlightened"  as  to  how 
it  was  any  of  the  Court's  business,  and  why  certain  members  of  the  Court  make 
evory  Communist  cause  their  own.  Section  3  of  the  14th  amendment  contains 
a  perfect  remedy  for  our  present  dilemma. 

Nino  men  In  black  robes  ride  herd  over  the  Congress  and  the  people.  Their 
horses  are  phantoms  but  that  can  make  no  difference  to  a  defenseless  people  If 
their  Representative  In  Congress  are  In  headlong  flight. 

While  the  proposed  Senate  bill  No.  2040  will  not  restore  the  Lawrence  amend¬ 
ment  to  the  fifth  amendment  it  will  serve  to  purchase  a  little  time  and  will  be 
an  ex|)cdlent  to  preserve  republican  government  on  a  temporary  basis  until 
permnnent  relief  may  be  had  In  accordance  with  the  methods  spelled  out  In  the 
Constitution  itself.  The  Constitution  needs  supporting— not  amending.  It  Is 
Into  when  truth  becomes  so  fantastic  as  to  be  Incredible. 

Senator  Watkins.  Mr.  McNamara,  wo  are  happy  to  have  you  with 
us.  Proceed  with  your  statement. 

May  I  say  to  the  witnesses  this  afternoon  that  if  you  have  rather 
lengthy  statements  and  you  think  you  could  summarize  your  state¬ 
ments  orally,  we  can  have  the  whole  thing  printed  in  the  record  the 
same  as  if  you  had  read  it.  It  will  appear  in  the  same  size  type  and 
all.  And  since  I  am  the  only  Senator  here  at  the  moment,  the  other 
Senators  will  have  to  read  it  in  the  record  anyway.  I  will  be  one  of 
those  who  will  try  to  read  it  as  well. 

Mr.  McNamara.  That  is  fine  with  me,  Senator. 

TESTIMONY  OF  FRANCIS  J.  McNAMARA,  ASSISTANT  DIRECTOR, 

NATIONAL  LEGISLATIVE  SERVICE,  VETERANS  OF  FOREIGN  WARS 

OF  THE  UNITED  STATES 

Mr.  McNamara.  My  statement  is  rather  lengthy  so  I  will  summarize 
it  and,  as  you  say,  I  would  very  much  appreciate  the  full  text  being 
printed  in  the  record. 

21794— 58— pt.  2 - 6 
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(The  propnml  statement  of  Mr.  MeNimmrii  roads  an  follows :) 

Mr.  Ctmtriimn  ntul  members  of  Iho  mibcmnmlUec,  1  would  like  first  of  nil  to 
express  my  appreciation  for  this  opiwrtimlfy  to  slnto  (ho  position  of  l la  Veterans 
of  Foreign  Warn  on  8.  2dltl,  a  hill  Introduced  hy  Senator  Jenarr  to  limit  (ho 
npivltuto  Jurisdiction  of  Iho  8uprcino  Court. 

The  Veterans  of  Foreign  Warn  numbers  npproxlmalely  l/Wl.OOO  Amerlean 
men  who  have  served  honorably,  el  I  her  as  officers  or  enllHliHl  men,  In  (lie  Armed 
Forces  of  the  United  Stales  In  a  foreign  war,  Insurrection,  or  cxix'dlthm  recog* 
nixed  by  the  United  States  Government  as  ciimpnlgiwntHlul  service.  Our  organ* 
I  nation  represents  a  true  cross  section,  not  only  of  this  Nation's  veterans,  hut  of 
the  Amerlean  iieopte,  Its  members  come  from  alt  walks  of  life.  They  are  doc* 
tors,  lawyers,  Judges;  Senators  ami  itepresontnUves.  Im>IIi  Federal  ami  Stale; 
gasoline  station  ojiorntors  and  atteudanlH,  leaehers,  earpenters,  Slate  governors 
amt  former  governors,  clergymen,  plasterers,  nieml>ers  of  atl  the  armed  services, 
and  repnvsental hes  of  numerous  other  trades  and  professions. 

During  the  past  2  years  or  so  there  has  lieeu  deep  eoneeru  In  our  organization 
over  certain  divisions  of  the  Supreme  Court.  As  a  result  of  lids  concern  u 
number  of  resolutions  ivrlalnlng  to  the  Court  were  adopted  at  our  last  national 
convention,  which  was  held  In  Miami  Itcach,  Fin.,  In  August  1057, 

One  resolution,  No.  201,  VFW  position  on  communism  and  courts,  In  referring 
to  the  Supreme  Court,  stales  that  "recent  court  divisions  protect  the  conspiracy," 
ttiat  Is,  the  Coinmuntst  conspiracy,  "to  such  an  extent  I  toil  additional  publicity 
and  legislation  are  obviously  necessary ."  The  resolve  clause  of  lids  resolution 
urges  "Immediate  congressional  legislative  action  to:  'a.  I’rolccl  the  secrecy  of. 
Fill  flics/— that  Is,  to  overcome  the  effect  of  Iho  Supreme  <  tour  I'm  decision  In  the 
.1  encks  case;  *b.  Permit  the  expulsion  of  subversive  employees  from  imnseusltlvo 
agencies  of  the  Fctteral  Government*—  that  is,  to  override  the  division  of  Iho 
Supreme  Court  hi  the  ease  of  Vote  t\  Young;  V.  emj tower  the  various  States  to 
legislate  against  subversive  activities  with  their  liordcr"' — which  Is  a  demand 
for  legislation  to  overcome  the  Court's  division  In  Die  Nelson  easts 
This  same  resolution  states  that  tlio  members  of  Iho  VFW  "recognize  and 
appreciate  the  nmgidlUvnt  efforts"  of  the  Scnuto  Internal  Security  Suhcom* 
mil  too  and  the  House  Committee  on  UieAmerlcau  Activities  under  their  rospee- 
live  chairmen,  "vigorously  endorse  the  continued  exlsto*u*e  of  these  committees 
and.  In  view  of  recent  court  divisions  curtailing  tlielr  Investigative  powers, 
recommend  such  legislative  action  us  Is  necessary  to  enable  theso  committees  to 
contiuuiN  unhamivrcd,  their  legltliuale  fund  tons." 

This  is  an  Indirect  hut  nevertheless  a  clear  Indication  of  supjRirt  for  legisla¬ 
tion  that  would  reverse  the  Supreme  Court**  decision  In  the  Watkins  case.  It 
also  goes  much  further  than  that.  It  gives  our  national  leglslatlvo  service 
brood  power  to  supiK>rt  any  legislative  measures  deemed  essential  to  the  effec¬ 
tive  operation  of  these  congressional  Invest  I  gut  tug  committees. 

Inasmuch  as  this  same  resolution  gives  the  endorsement  of  our  organization 
to  the  UV>0  legislative  recommendations  of  these  two  congressional  committees, 
t  tldnk  it  is  pertinent  to  mention  here  some  of  these  committees'  conclusions 
and  revommendatt ons  which  bear  on  S.  2tV4G. 

The  HKkJ  report  of  the  Senate  Internal  Security  Sulvommlttec  states  that  the 
Supreme  Court  decisions  of  April,  May,  and  June,  1050  "seriously  restrained 
the  course  ami  progress  of  America’s  struggle  against  Its  domestic  Communist 
enemies.  The  respective  rides  and  powers  of  the  local,  State,  and  Federal  gov¬ 
ernments  In  this  straggle;  the  constitutionality  of  various  imuiloliwd  ordinances. 
State  statutes,  and  Federal  Executive  orders;  the  adequacy  0f  evidence — alt 
were  subjected  to  searching  scrutiny  and  significant  new  limitations"  (p.  218). 

The  report  then  went  on  to  mention  specific  Supreme  Court  decisions  as  cases 
in  point:  t lie  Xetsou  decision,  Slochower  decision,  Communist  Party  v.  Snbvcr - 
eo  Activities  Control  Hoard,  the  minority  view  In  the  Hlack  v.  Cutter  ruling, 
and  the  Court’s  ruling  tn  the  case  of  Cole  v.  Young  (pp.  218-210). 

Among  the  subcommittee's  conclusions  is  this  one: 

"Antlsnbversive  activity  by  State  authorities  has  been  hampered  and  deterred 
by  the  Supreme  C<  irt  decision  In  Penntyt  vania  v.  Kelso  i"  (p.  220), 

Pertinent  here  aie  the  following  recommendations  of  the  subcommittee: 

“The  Congress  should  enact  legislation  to  make  clear  Its  Intent  that  Individ¬ 
uals  found  to  be  security  risks  shall  be  Ineligible  to  hold  any  employment  In  or 
under  the  Government  of  the  United  States,  whether  or  not  designated  as 
‘sensitive’  positions. 
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“Tho  Committee  oil  (ho  Judiciary,  or  nil  appropriate  mdxoimnlHco  llicrcof, 
should  undertake  it  study  to  determlno  the  coiiMtllutlonatlly  of  legislation  to 
imiko  It  it  condition  of  Government  employment  lit  nuy  capacity  (lint  (he  em¬ 
ployee  Mtinll  give  resjioiialve  mowers  to  nny  fjuestlojis  put  to  him  by  any  au¬ 
thorized  trlhuiml  of  the  United  Hlate*  rcsjxrlliig  Ids  loynlty  to  the  United 
Stale*  ♦  ♦  •. 

“Tho  Congress  Hhoiild  enncl  legislation  similar  to  H.  3017  of  the  9ft I h  Congress 
to  permit  Htnte  legislation  for  the  piirjmKo  of  combating  subversive  activity*1 
(pp.  *220  221). 

The  IIKMI  re|M»rt  of  tlio  limine  Committee  on  Uu-Amcrlcan  Activities  also  makes 
a  legislative  reconimendntton  to  whlcti  the  VFW  Is  committed  mid  which  Is 
pertinent  to  the  subject  of  lids  lienrlnK. 

It  urge*  legislation  to  nvercoine  the  effect  of  the  Voir,  v.  Young  decision  of  the 
Supreme  Court  (p.  fill). 

Another  resolution  adopted  by  the  VFW  nt  our  Inst  national  convention, 
No.  1PU,  iimkcM  the  following  statement**  In  Its  whereas  clauses : 

"•  •  •  on  June  17,  Ilifi7,  the  Kmllli  Act,  because  of  n  decision  of  the  United 
States  Supreme  Court,  wns  considerably  damn  Red,  If  not  completely  milllfled. 
Tho  Supreme  Court  ruled  that  (1)  since  the  Communist  Party  hml  been  reor¬ 
ganized  In  lIMfi  and  the  statute  of  lltnltntloim  had,  therefore,  expires),  the  Smith 
Art  could  not  lie  used  to  prosecute  Communist  Party  organizers;  (2)  that  those 
who  advocated  the  overthrow  of  onr  Covermnent  by  force  and  violence  could 
not  l>o  prosecuted  under  the  Smith  Act  unless  It  could  tie  proved  that  the  advo¬ 
cacy  Incited  to  concrete  action.  *  1  • 

“*1*110  security  of  tho  United  States  tins  liecornc  endiinRored  because  of  the 
wenkenliiR  of  the  Smith  Act.  The  nppnllliiR  resulting  situation  demands  that 
CoiiRress  repair  tho  breaches  In  the  walls  of  our  national  security. 

'The  protection  of  American  youth  demands  (tint  < Jointress  amend  the  Smith 
Act,  making  it  n  crime  to  teach  and  urRo  forcible  overthrow  of  our  Covermnent, 
whether  or  not  the  advocacy  tsdrds  out  Hie  concrete  manner  In  which  the  over¬ 
throw  Is  to  be  effected.” 

This  resolution  Indicates  extreme  displeasure  with  the  Court’s  June  J7,  1957, 
decision  In  the  ease  of  tho  California  Smith  Act  Communists  and  urges  the 
Congress  “to  amend  tho  Smith  Act  to  punish  by  a  flne  and  Imprisonment  all 
jiersoiis : 

Mt.  Who  teach  and  advocate  the  violent  overthrow  of  our  Government  whether 
or  not  such  teaching  and  advocacy  describes  n  specific  or  concrete  action  to 
accomplish  such  overthrow. 

“2.  Who  organize  any  society  or  group  committed  to  the  forcible  overthrow 
of  our  Government,  or  any  branch  or  unit  of  such  a  society  or  group  already 
organized. 

“3.  Who  knowingly  belong  to  or  willfully  participate  In  the  activities  of  any 
society,  group,  or  organization  committed  to  the  violent  overthrow  of  our  Gov¬ 
ernment,  whether  or  not  such  society,  group,  nr  organization  outlines  the  con¬ 
crete  manner  In  which  such  overthrow  is  to  be  effected.” 

Another  resolution,  No.  183,  *‘Urglng  Knforcement  of  the  Smith  Act,”  calls 
upon  the  States,  os  soon  ns  Federal  legislation  permits  them  to  do  so  after  the 
Supreme  Court's  ruling  In  the  Nelson  case,  “to  legislate  against  subversive  activ¬ 
ities  within  their  borders,"  and  also  calls  upon  the  I>epartment  of  Justice  **to 
renew  the  vigorous  prosecution  of  the  Communists  for  violation  of  the  Smith 
Act  and  other  laws  of  the  United  States.” 

It  Is  hardly  necessary  to  point  out  that,  nt  the  present  time,  ft  Is  Just  about 
Impossible  for  tlie  Department  of  Justice  to  do  this.  Recent  Supreme  Court 
decisions  pertaining  to  this  act  have  almost  completely  destroyed  Its  effective¬ 
ness.  Until  Congress  acts  to  overcome  these  decisions,  we  can  look  forward 
only  to  fewer  prosecutions,  rather  than  more,  under  the  Smith  Act 

The  report  of  the  American  Bar  Association’s  committee  on  Communist 
tactics,  strategy,  and  objectives  was  also  endorsed  by  a  resolution.  No.  249, 
adopted  at  our  last  national  convention.  This  resolution  gave  VFW  support 
to  legislative  recommendations  of  the  bar  association  committee  that  would 
overcome  the  effect  of  the  Supreme  Court's  decisions  In  the  cases  of  Jencks, 
Watkins,  Cole  v.  Foiin^,  Witkorich,  the  California  Communists ,  the  Sloehotcer 
cane,  Schware  v.  Board  of  Bar  Examiner*  of  Xcio  Mexico,  and  Koniasbera  v. 
State  Bar  of  California . 

The  resolution  resolved  that  our  organization  “strongly  reemphasizes  the 
concluding  sentence  of  the  bar  association’s  report”  to  wit :  “If  the  courts  lean 
too  far  backward  In  the  maintenance  of  theoretical  individual  rights,  It  may  be 
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Hint  wo  hnvo  tied  Hid  hands  of  our  country  nnd  lulvo  rendered  it  Incapable  of 
currying  out  tlio  Ural  law  of  mankind-  the  right  of  Mclf-priwrvnttnn.” 

Tho  resolution  concluded  with  n  rail  for  CongrcKH,  If  It  deemed  It  necessary, 
to  pawn  without  delay  laws  enabling  tho  various  Hinton  to  Investigate  ami 
prosecute  min  of  subversion  against  those  sovereign  States  n *  well  ns  tho  Federal 
(lovormuont. 

Ah  a  lliml  word  on  tho  position  of  our  meinltfrsldp  on  this  question  one  other 
resolution,  No.  I7K,  n  gonornl  nno  concerning  tho  llgtit  against  communism,  will 
Ih«  mentioned.  It  pledges  our  organisation  to  "opiKtso  all  local,  State,  ami  Nil- 
llonnl  policies  or  actions'1  whleh  aid  eomnnudNiu  "In  (ho  attainment  of  any  of 
tta  objective*.” 

In  view  of  lho.se  resolutions  our  nallonnl  legislative  service  lias  a  etcar  nnd 
compelling  uiaadafo  from  our  iiatloual  convention  to  urge  ihn  Congress  to  enaot 
legislation  that  will  overcome  praetleally  every  recent  major  decision  of  Urn 
Supreme  Court  dealing  with  the  proldem  of  communism.  It  eould  well  Ih«  said 
Unit  we  have  a  mandate  to  uehtovo  legislation  that  wilt  defeat  wlint  might  bo 
tormcHl  "the  imlley  of  the  Supremo  Court  on  IIiIh  subject.” 

These  VFW  resolutions  do  not  spell  out  the  exact  form  of  the  legislation 
desired.  They  do  not  state  that  H  should  1)0  accomplished  by  denying  the  Supreme 
Court  appellate  power  In  certain  areas.  On  tho  other  hand,  they  do  not  bar  lids 
step  as  a  means  to  thetr  end— and  there  can  Is*  no  doubt  hut  that  the  adoption  of 
S.  2tVlfl  would  attain  the  objectives  s| tolled  out  In  these  resolutions. 

These  resolutions  also  make  tt  clear  that  It  Is  the  VFW  position  that  certain 
functions  ami  rights  should  bo  reserved  to  the  States.  8.  2(H0  would  Implement 
this  position  by  removing  the  CMtirtV  appellate  power  In  several  Helds  of  activity 
traditionally  reserved  to  the  States. 

Therefore  It  seems  that  there  are  only  two  questions  which  must  lie  resolvent 
for  this  hill  to  receive  our  orgardnit Ion's  endorsement.  First,  Is  It  const Itiilloual? 
Second,  If  It  Is  constitution,  ts  It  a  desirable  measure,  would  It  serve  the  common 
welfare? 

As  to  the  constitutionality  of  S.  2tMU:  Article  III  of  the  Constitution  Is  devoted 
to  the  Judiciary  ami  Its  rote  In  our  Oovernmcnt.  Section  I  of  this  nrllcto  logins : 

•Tho  Judicial  power  of  (ho  United  Stales  shall  bo  vcst04l  In  one  Supremo  Court, 
and  In  such  Inferior  courts  as  tho  Congress  may  from  time  to  I  lino  ordain  nnd 
establish." 

Section  2,  paragraph  3,  of  this  article,  which  spells  out  tho  Supremo  Court's 
jurisdiction,  states: 

"In  all  eases  affecting  ambassadors,  other  public  ministers,  and  consuls,  and 
those  in  which  a  State  shall  bo  party,  tho  Supremo  Court  shall  hnvo  original 
Jurisdiction.  In  all  tho  other  cases  before  mentioned  tho  Supreme  Court  shull 
have  ap|H>llate  Jurisdiction  both  as  to  law  ami  fact,  i cith  such  exceptions  and 
NNtftY  jmcA  regulations  as  the  Congress  shaft  make'*  (emphasis  added). 

In  other  words,  the  appcllAte  jurisdiction  of  the  Supremo  Court  In  nil  niotters 
coming  within  tho  purview  of  tho  Federal  Judlelnry  Is  completely  under  the 
control  of  tho  Congress.  Tho  Congress  can  make  exceptions  to  tho  Court’s 
appellate  power,  deprive  It  of  alt  such  power  In  certain  areas  or  cases,  or  It  may 
lay  down  certain  regulations  which  will  govern  the  manner  In  which  the  Supremo 
Court  may  exercise  Its  appellate  power. 

It  therefore  appears  that  there  can  be  no  question  about  the  constitutionality 
of  S.  2646  which  would  deprive  tho  Supremo  Court  of  appellate  power  in  five 
specific  areas.  If  Congress  should  pass  this  bill,  It  will  simply  be  exercising  a 
power  which  the  Constitution  very  clearly  gives  It, 

The  next  question  Is  that  of  whether  the  bill  Is  a  desirable  one,  whether  there 
Is  need  for  It,  whether  it  would  serve  the  common  w’eal.  A  review  and  analysis 
of  what  the  Court  has  been  doing  in  recent  years  In  cases  affecting  national 
security  Is  a  prerequisite  to  answering  these  questions.  Only  then  can  it  be 
determined  whether  it  has  been  properly  performing  its  constitutional  functions. 

Inasmuch  as  our  organisation  has  endorsed  the  report  of  the  American  Bar 
Association’s  committee  on  Communist  tactics,  strategy,  and  objectives,  I  will 
first  mention  15  decisions  covered  in  that  committee’s  report.  It  should  be  noted 
that  before  citing  these  cases,  the  committee  said  they  ‘’directly  affect  tho  right 
of  the  Untted  States  of  America  to  protect  Itself  from  Communist  subversion.'* 

1.  In  the  case  of  the  Communist  Party  v.  Mo  Subversive  Activities  Control 
Board,  the  Court  refused  to  uphold  or  pass  on  the  constitutionality  of  the  Sub¬ 
service  Activities  Control  Act  of  1950.  It  thereby  delayed  the  effectiveness  of 
this  act.  Justices  Clark,  Reed,  and  Minton,  In  their  dissenting  opinion,  said  the* 
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inujorlty  had  used  a  "pretext"  to  avoid  Its  "responsibility  and  duty1*  to  rule  on 
tlio  act's  ronHlIhittoiinlUy. 

2.  i*rfi n#|//tvi rv lo  v.  Nicw  Notion.  Tho  Court  declared  that  tbo  Pennsylvania 
State  Sedition  Act  was  unenforceable  un  llio  R round  Umt,  when  Congress  passed 
the  Hmltti  Act,  It  Intended  to  preempt  prosecution  In  the  field  of  seditions  activity. 
Thin  decision  rend  cm  I  Ineffective  the  laws  of  42  State*  nud  of  tlio  Territories  of 
A1nskn  and  Hawaii  designed  to  punish  sedition. 

'A.  Fourteen  Oa///or«fci  Vo mmunUti  v.  (J.  8 .  The  Supremo  Court  reversed  two 
Federal  courts  and  said  Umt  the  teaching  and  the  advocacy  of  violent  overthrow 
of  the  United  Hinted  (lovermnent,  even  "with  evil  Intent"  wan  not  punishable 
under  the  Smith  Act  If  It  wan  “divorced  from  any  effort  lo  lUHlIgntn  netlon  to 
Umt  end." 

I.  Cole  v.  Poring.  The  Supremo  Court  again  reversed  two  Federal  courts  and 
ruled  that  security  risk*  could  not  to  dismissed  unless  they  occupied  a  “sensitive 
position."  In  Ihelr  dissenting  opinion  Justice*  Clark,  Heed,  and  Minton  wild 
“tho  Court's  order  Im*  stricken  down  Ihe  most  effective  wcajiou  against  subver¬ 
sive  activity  avnllahlo  to  the  Government.  It  Is  not  realistic  •  ♦  ♦.  Ono  never 
knows  which  Joli  Is  sensitive." 

ft.  Nervier  v.  I  hit  lot.  Once  more  tlio  Hupreine  Court  reversed  two  Federal 
courts  rind  denied  to  the  Secretary  of  State  the  "absolute  discretion"  given  to  him 
by  low  lo  Are  any  employee  “In  the  Interests  of  the  United  States." 

0.  Nlochouxr  v.  The  Hoard  of  Hdurollon  of  New  York.  Hero  tho  Court  reversed 
three  New  York  courts  and  said  Now  York  City  could  not  Are  an  employee 
who  Invoked  the  fifth  amendment  when  questioned  about  Communist  activities. 
3t  declared  uneonstlliillonnl  a  city-charter  provision  that  any  official  who  refused 
to  answer  questions  about  Ids  official  conduct  asked  by  a  recognised  Investlgu- 
live  agency  would  to  automatically  dismissed.  The  dissenting  opinion  of  Justices 
Heed,  Burton,  Minton,  and  Harlan  said  Umt  this  ruling  “strikes  deep  Into  the 
nuthorlty"  of  New  York  to  protect  Itself  from  officials  whose  conduct  does  not 
meet  declared  State  standards  for  employment. 

7.  Nxrcczp  v.  Nmo  Hampthire.  The  Supreme  Court  reversed  tho  New  Hamp¬ 
shire  Supreme  Court  and  ruled  that  the  attorney  general  of  the  State  had  no 
right  to  ask  Sweesy,  who  had  lectured  at  the  State  university.  If  he  believed  In 
Marxism  and  If  he  hail  advocated  It  In  his  Pictures.  In  their  dissenting  opinion 
Justices  Clark  nnd  Burton  satd  tho  decision  “destroyed  tho  fact-finding  power 
of  a  State  In  this  field." 

8.  V.  8.  v,  Witkovtch.  Tho  Supreme  Court  ruled  that  the  Attorney  General 
of  the  United  States  had  no  right  to  ask  a  person  ordered  distorted  from  tbla 
country  If  he  had  attended  Communist  Party  meetings  since  tho  order  for  his 
deportation  was  Issued.  It  made  tlhs  ruling  In  spite  of  tho  fact  that  tho  Immigra¬ 
tion  nnd  Nationality  Act  of  10ft2  requires  all  such  aliens  to  “give  Information 
under  oath  ns  to  his  •  •  •  associations  nnd  activities  and  such  other  Informa¬ 
tion  •  •  ♦  as  the  Attorney  General  may  deem  fit  and  proper."  Tho  dissenting 
opinion  of  Justices  Clark  and  Burton  said  the  ruling  stripped  the  Attorney  Gen¬ 
eral  of  an  “Important  power"  necessary  to  protect  the  Internal  security  of  the 
United  States. 

9.  Bchtoaro  v.  The  Board  of  Bar  Examiner*  of  New  Mexico.  The  Court 
reversed  the  board  of  bar  examiners  and  the  New  Mexico  Supreme  Court  and 
said  that  a  person's  membership  In  the  Communist  Party  In  the  1930’s  "cannot  be 
said  to  raise  substantial  doubts  about  his  present  good  moral  character." 

10.  Konigiberg  r.  flfofe  Bar  of  California .  The  Court  reversed  the  findings  of 
the  bar  examiners  and  the  California  Supreme  Court  and  said  It  was  unconstitu¬ 
tional  to  deny  a  license  to  practice  Iaw  to  an  applicant  who  refused  to  deny  that 
he  was  a  member  of  the  Communist  Party. 

11.  Jenck*  v.  V .  8.  Again  the  Supreme  Court  reversed  two  Federal  courts 
and  said  that  .Tencks  must  be  given  the  contents  of  confidential  reports  made  to 
the  FBI  by  all  Government  witnesses  used  In  this  trial.  Jencks,  it  should  be 
noted,  through  his  attorney  had  asked  only  that  these  reports  be  made  available 
to  the  trial  Judge  for  his  examination  and  determination  as  to  whether  or  not 
they  were  material  to  the  case  and  should  be  made  available  to  the  defendant. 
Justice  Clark,  In  his  dissenting  opinion,  said  that  all  United  States  Intelligence 
agencies,  as  a  result  of  the  majority  decision,  "may  as  well  close  up  shop  for  the 
Court  has  opened  its  files  to  the  criminal  and  thus  afforded  him  a  Roman  holi¬ 
day  for  rummaging  through  confidential  Information  as  well  as  vital  national 
secrets." 

12.  WalJHws  v.  U .  8.  The  Supreme  Court  reversed  the  Federal  district  court 
nnd  six  justices  of  the  District  of  Columbia  Court  of  Appeals  and  held  that  a 
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congressional  wllnoHM  could  not  ho  required  In  luimo  ihuthoiim  ho  lunt  known  an 
Communists. 

lit.  Nah'ii,  Stern  and  Itroien  v.  OAlo.  Tlio  Court  reversed  ttio  Ohio  Supremo 
Court  and  lower  eourlN  and  not  aside  contempt  convictions  of  throo  men  who  had 
refused  In  answer  question*  about  Communist  activities  asked  tliem  by  the  Ohio 
Ifn-Antcrlcnn  Activities  (Yimmlsslnn. 

14.  Plater  v,  the  Untied  State*.  Tho  Court  reversed  two  Federal  courts  nml 
net  aside  tho  contempt  convlellon  of  it  nmn  who  Imil  refused  lo  produce  records  of 
Communist  activities  snb|>eimed  hy  the  Seimle  Internal  Security  HulH*ommlllec. 

15.  SurAcr  v,  the  Hutted  State*.  The  Court  rove  rued  Iwo  Federal  courts  iititf 
reversed  Iho  contempt  conviction  of  mi  attorney  who  hail  refused  to  toll  the 
Senate  Permanent  Investigations  (\nninltteo  whether  ho  was  or  Inn!  ever  Imtii  ii 
Communist. 

other  significant  decisions  the  Court  Inia  mmlo  recently : 

Fire  l*enn*ptvanta  Contntnnt*t  l.eaden t  v.  the  United  State*.  The  Court  re¬ 
versed  Iho  Smtth  net  convictions  of  these  men  on  the  ground*  that  n  f  tnvcrmnciil 
witness  "may  have  Hod”  lit  their  llrst  trial.  Tho  Court  refused  the  plea  of  the 
Department  of  Justice  Hint  the  ease  Ih»  sent  hack  for  deteriulnnllon  of  the  credi¬ 
bility  of  Iho  witness  In  ipiestlon. 

Mr*,  .lufmifri  AVnfnrr  v.  fAr  t hi l ted  State*.  The  Court  ruled  Hint  the  Allorney 
Heneral  had  no  authority  to  require  an  nlleu  awaiting  de|H>rlalloti  lo  quit  Iho 
Communist  Parly,  Justices  Clark  nml  llurlon,  hi  their  dissenting  opinion,  said 
that  the  decision  destroyed  the  effectiveness  of  Congress  at  tempts,  through  Hie 
Immigration'  and  Nationality  Ael  of  1052,  lo  control  subversives  whose  deiKirta- 
Hon  haR  been  forestalled  hy  technical  dfttlontlles. 

In  the  case  of  three  Coimnanlst  leaders  who  hail  sheltered  Uoliert  Tlioinjwou, 
ball-jumping  memher  of  the  Communist  Politburo,  Hie  Court  ordered  a  new  Irlnl 
tfit  Ihe  ground  Hint,  after  keeping  Hie  lddomil  cabin  hi  Hie  high  Sierra  Mountains 
under  surveillance  for  24  hoars.  Fill  agents  had  seized  contents  of  the  eahln 
without  a  search  warrant.  The  dissenting  opinion  imlnted  out  Hint  "only  a  frag¬ 
mentary  part”  of  the  Items  seized  were  admitted  Into  evidence,  that  there  was 
"ample  evidence  of  guilt  otherwise”  and  that,  lieenuso  of  Hits,  the  rule  of  harm¬ 
less  error  should  have  governed  and  their  convictions  been  upheld. 

lb'll  (told  v.  U.  s.  The  Court  reversed  the  convlellon  of  this  Coinimudst  for 
falsifying  a  TnfMIartley  oath  on  the  ground  that  Fill  Interrogation  of  three 
members  of  the  Jury  about  nti  unrelated  case  was  Intrusion  on  Hie  Jury’*  pri¬ 
vacy.  even  though  unintentional.  The  Government  was  subsequently  forced 
to  drop  prosecution  of  Hold  because  of  the  nge  of  Hie  case  and  the  present  non- 
availability  of  material  evidence.  Four  Justices  dissented  from  this  opinion. 
Three  stated  that  the  FBI  interviews  had  had  "no  effect  upon  the  Jurors  adverse 
to  the  defendant” 

tfoicobf/  v.  V.  S.  The  Court,  by  a  5-1  decision,  reversed  the  npitcals  court 
and  the  Immigration  Service  by  cancelling  the  deportation  order  of  an  alien 
who  had  come  to  this  country  In  1(114  and  had  been  a  Communist  Party  memlier 
In  the  MWs.  Kven  though  the  alien  admitted  paying  dues  to  the  Communist 
Party  and  attending  Communist  Party  meetings,  the  majority  held  that  there  was 
no  proof  of  the  kind  of  "meaningful  association"  with  the  party  required  by  the 
Immigration' Act. 

These  and  other  recent  decisions  of  the  Supreme  Court  make  it  clear  that  some¬ 
thing  must  be  done  to  curb  It  because  the  Court  Is  usurping  the  power  of  the 
States,  local  communities  and  their  agencies,  and  the  executive  and  legislative 
branches  of  the  Government. 

The  function  of  the  Court  Is  to  Interpret  law  as  It  has  been  written  by  authorized 
legislative  bodies.  The  Court  has  no  right  to  make  law  itself  and,  lu  Interpreting 
law.  it  ts  not  supposed  to  interpret  it  in  any  way  it  sees  fit,  but  as  the  legislators 
who  wrote  it  intended  it  to  be  interpreted. 

It  is  up  to  Congress  to  determine  If  the  States  may  prosecute  subversives,  but 
in  the  Nelson  case  the  Supreme  Court  determtued  that  they  could  not,  and  It  did 
so  by  twisting  the  Intent  of  Congress  in  writing  the  Smith  Act. 

The  legislative  and  executive  branches  of  the  Government  have  the  right  to 
determine  qualifications  for  Federal  employment  and  the  various  States  and 
municipalities  have  a  similar  right  to  set  standards  for  their  employees  as  long 
as,  in  doing  so,  they  do  not  violate  basic  constitutional  rights. 

The  Snpreme  Court  intruded  on  this  right  in  the  Cole  and  Slochower  cases.  The 
dismissal  of  Slochower,  for  example,  was  not  an  invasion  of  his  constitutional 
rights.  He  was  not  forced  to  Incriminate  himself;  his  right  to  invoke  the  fifth 
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iimcndmcht  was  «iim|iichI1oiic«I  aiu!  respected.  The  Court,  however,  did  not  respect 
flu*  right  of  Iho  people  nf  New  York  City,  who  pay  tho  salaries  of  Iho  city's  em¬ 
ployees,  to  determine  Iho  stamhintx  those  employees  iiiumL  malnln In  If  (hoy  want 
to  continue  In  the  city's  service. 

In  the  Hchwnrc  nml  Konlgxhcrg  rniwn  tho  Court  Introduced  on  Iho  traditional 
rigid  of  Hliilc  Imr  associations  nml  hnr  oxninlnom  to  determine)  tho  qualifications 
of  lawyers  who  would  prnclho  hoforo  I  heir  court*. 

Tho  Court  linn  nlno  Iwoii  tanking  extralegal  judgment*.  Jn  tho  Hehwnre  raw* 
It  made  n  determination  thnt  no  snhslanllnl  donht  nlKiiit  n  man's  good  moral 
character  wiih  rn IhchI  liy  tho  fact*  thill  ho  Imd  been  n  Communist  Forty  member 
In  tho  thirties,  Uml  ho  had  lined  aliases  find  had  n  c  riminal  record.  Thin  wan  not 
nu  Intcrprclfillon  of  law  hut  rather  n  soelnl  Judgment  and  heyond  tho  function  of 
the  Court. 

Iii  tho  ('ole  on  ho  tho  Court  made  n  decision  n*  to  what  Ik  a  scnxllivo  agency  of 
tho  (lovornincnt.  Thin,  too,  wax  not  mi  Interpretation  of  law  and  It  wah,  In  effect, 
ft  reversal  of  a  law  ixiKHed  by  tho  Congress  In  1050  which  gave  llio  President  tho 
IMiwer  to  designate  sensitive  agencies  of  tho  (lovermrent.  The  (Jourt  decision 
hero  InlritflcMl  on  tho  prerogatives  of  tsdh  tho  leglMtntlvo  nnd  executive  branches. 

Iii  llio  WatkliiK  case  the  Court  made  iinreAKonnble  restrictions  on  tho  power 
of  the  Congress  tc»  Invest  Ignlc  for  the  piirixwcx  of  legislation. 

The  Court  him  ulso  Hhown  a  laek  of  consistency.  In  llio  ease  of  the  five  Penn¬ 
sylvania  Smith  Ac  t  Commiinlftta,  It  reversed  their  eonvlellona  on  the  ground 
that  a  witness  against  them  "limy  have  lied."  And  In  Iho  cako  of  tho  Nubv<r*tvc 
ArllvUlr a  Control  Hoard  v.  Tho  Comtnunht  Parly,  on  tho  basis  of  what  Justice 
Clark  deHerllKNl  ns  fllmxy  Communist  claims  of  iterjury,  tho  Co urt  decided  that 
the  evidence  of  three  witnesses  may  have  been  minted  nnd  Kent  the  caw?  back 
to  the  HACK.  Yet,  In  tho  ease  of  a  Florida  ealtle  thief  who  appealed  on  tho 
ground  that  ho  had  lieen  convicted  hy  |>erjiirecl  testimony,  the  majority  refused  to 
coiiHhler  hlx  cnxe,  even  though,  ax  Iho  minority  found,  there  wax  convincing 
evidence  of  perjury. 

A  second  reason  why  there  lx  need  to  curb  tho  (!ourt  lx  because  It  hax.  In  n 
number  of  recent  decisions,  shown  what  eouhl  well  tie  termed  carelessness  nnd 
Irresponsibility. 

I  believe  no  one  will  question  Iho  thesis  Hint  the  Hupremo  Court,  In  ruling 
on  inn! terx  affecting  national  security,  has  ttie  most  solemn  obligation  to  care¬ 
fully  cheek  Its  facts,  to  make  sure  It  Is  on  solid  ground  In  every  statement  It 
makes/'  One  mlsslnlement  of  fact  or  falsehood  in  n  Hupremo  Court  decision 
might  be  excused,  but  n  series  of  them  In  11  series  of  decisions  lx  Inexcusable* — a 
clertr  sign  of  ’dereliction  nf  duly.  Yet,  that  Is  what  wo  are  faced  with  today. 
Here  are  some  examples : 

TIIR  NELSON  CASK 

In  the  Nelson  ease  the  Kuprcme  Court  ruled  thnt  the  States  could  not  prose¬ 
cute  seditious  activity  for  three  reasons:  It  wah  the  Intention  of  Congress  to 
occupy  the  Held  when  It  passed  tho  Smith  Act,  there  was  "serious  danger  of 
coutitct  with  tho  Federul  plan"  Hml  the  frVderal  Government  had  "dominant 
Interest"  in  the  field. 

As  to  the  Court's  claim  that  Congress  Intended  to  preempt  the  field  of  seditious 
activity  in  passing  tho  Hndth  Act,  It  should  be  noted  that  Representative  Howard 
Smith,  author  of  that  act,  made  the  following  statement  In  a  letter  to  Hon. 
Frank  Truscott,  former  Attorney  General  of  the  State  of  Pennsylvania: 

"Dear  Mr.  Attorney  General:  Justice  M us  m  anno  of  your  supreme  court  has 
been  kind  enough  to  furnish  me  with  a  copy  of  the  opinion  in  the  case  of  Com - 
moNtrca/fft  v.  A’c/*o»,  in  which  the  supreme  court  of  your  Htate  bolds  that  the 
enactment  of  the  Hmtth  Act,  prescribing  punishment  for  acts  designed  to  over¬ 
throw  the  Government  of  the  United  States  by  force  and  violence,  had  the  effec  t 
of  nullifying  State  laws  for  a  similar  purpose. 

“As  I  am  the  author  of  the  Federal  act  In  question,  known  as  the  Smith  Act, 
I  am  deeply  disturbed  by  the  implications  of  this  decision.  May  I  say  that  when 
I  read  this  opinion,  it  was  the  first  Intimation  I  ever  had,  either  in  the  prepara¬ 
tion  of  the  act,  in  the  hearings  before  the  Judiciary  Committee,  In  the  debates 
in  the  House,  or  in  any  subsequent  development,  that  Congress  ever  had  the 
faintest  notion  of  nullifying  the  concurrent  Jurisdiction  of  the  respective  sov¬ 
ereign  States  to  pursue,  also,  their  own  prosecutions  for  subversive  activities. 
It  would  be  n  severe  handicap  to  the  successful  stamping  out  of  subversive 
activities  If  no  State  authority  were  permitted  to  assist  in  the  elimination  of  this 
evil,  or  to  protect  Its  own  sovereignty.  The  whole  tenor  and  purpose  of  the 
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Smith  Art  was  to  eliminate  subversive  activities,  inul  not  assist  IIioiii,  wlilrli 
latter  might  well  bo  tho  effect  of  Uu>  decision  In  tlio  Vaiumouivcallh  v.  AV/aiui 
raw.” 

Representative  Smith  also  mmlo  tho  following  statement  to  a  House  Judiciary 
Subcommittee  In  rofovoiioo  to  the  Supreme  Court's  Nelson  ease  decision: 

"I  was  tlio  author  of  llio  Hmltli  Art  uml  l  novrr  dreamed  of  anyone  oIho  dream¬ 
ing  Mint  by  roason  of  Congress  Hireling  In  and  enacting  n  law  to  |irrvonl  treason 
ablo  aotlvItloH  that  tbo  Slates  wort*  precluded  from  enacting  a  law  to  protect 
themselves  against  tbo  same  evils;  tuul  ll  Is  Just  as  true  In  ros|Hvt  lo  hundreds 
of  otbor  Helds  of  Federal  legislation  ns  la  subversive  activities." 

Senator  Styles  Bridges,  la  an  appearance  lnjforo  this  Judiciary  Subcommittee 
mailo  tho  following  statement : 

"Mr.  Chairman,  I  was  In  Congress  In  1010  when  tho  Smith  Ael  was  passed.  I 
know  what  tlio  Congress  was  thinking  about  when  I  hey  passed  that  act.  Amt 
l  say,  Congress  never  Intended  that  It  should  preempt  llie  field  regarding  sub¬ 
version. 

"An  examination  of  the  legislative  history  of  Iho  ad  shows  dearly  that 
Congress  did  not  Intend  to  assert  exclusive  jurisdiction  over  this  Held.  Surely, 
If  Congress  Intended  to  supersede  Htato  sedition  laws,  they  would  luivo  dearly 
staled  so  In  the  not. 

■‘Congressman  Smith  of  Virginia,  author  of  the  net,  stated  on  tho  floor  of  Iho 
House  that  the  Smith  Act  had  nothing  ‘to  do  with  Stale  taw's.'  If  tho  author 
had  Intended  otherwise,  ho  cortntuly  would  not  have  made  thts  statement  •  ♦  •. 

■‘Now,  as  a  Meml>er  of  the  Congress  at  (hat  time,  In  11U0,  1  recall  very  clearly 
the  discussions  on  Ibis  legislation,  and  I  concur  with  what  Congressman  Smith 
said,  that  It  was  never  the  tnteutlon  of  tho  Congress  or  any  of  the  Unties  of  the 
Congress  that  participated,  that  this  bo  the  Intention  of  he  net.” 

Senator  Kdward  Martin  of  Pennsylvania  has  made  tho  following  slnfeiuent, 
atso  In  an  nppeA ranee  licfore  Ibis  Judiciary  Subcommittee : 

■*A  study  of  the  debate  at  the  time  the  Smith  Act  was  approved  In  1010  makes 
it  clear  that  Congress  did  not  wish  nor  Intend  that  It  should  nullify  tho  State 
sedition  laws  then  existing  or  to  bo  imsscd  " 

Senator  John  Stcmds,  of  Mississippi,  declared  as  follows  In  n  slatemcut  to 
thts  subcommittee  on  S.  SOI? : 

"A  casual  reading  of  tho  section  on  which  tills  case  turned  would  convince 
anyone  that  the  act  has  not  met  the  historic  test  of  Federal  preemption  laid 
down  hy  John  Marshall  (0  Wheat.  2tll,  443)  that  the  lutent  of  Congress  to 
preempt  the  Held  of  legislation  lo  the  exclusion  of  tho  States  must  lie  'clearly 
and  unequivocally  expressed.’  The  contrary  Is  true.  As  pointed  out  hy  tho 
dissenting  Justices,  this  section  Is  merely  one  of  a  number  included  lit  tltlo  18 
(crimes)  of  the  United  States  Code.  Section  3231  of  this  title,  which  codifies 
the  Federal  criminal  laws,  states : 

"  'Nothing  In  this  title  shall  l»o  held  to  lake  away  or  Impair  the  jurisdiction  of 
the  courts  of  the  several  States  under  the  laws  thereof.1 

"This  section  antedates  the  Smith  Act— it  was  enacted  In  1825  and  has  been 
Included  In  our  Federal  Code  continuously  since  that  time.  So,  to  reach  Its 
tortured  conclusion  and  strike  down  these  State  laws,  the  Court  had  to  Ignore 
the  clear  mandate  of  a  Federal  statute  on  the  books  for  over  M0  years,  and  the 
quoted  judicial  criterion  established  even  earlier  hy  Chief  Justice  John  Marshall.! 
The  reading  of  such  an  'Intent'  hy  Congress  was  so  pnlimbly  absurd  that  It 
brought  forth  an  Immediate  protest  from  tho  distinguished  s|>onsor  of  tho  act. 
Representative  1  Iowan!  Smith  of  Virginia." 

It  Is  clear  from  these  statements  that  there  was  no  validity  in  tho  statement 
In  the  Supreme  Court’s  decision  In  the  Nelson  case  that  Congress,  In  passing 
the  Smith  Act,  Intended  to  deny  to  tho  States  the  power  to  prosecuto  sedition. 

It  is  worth  noting,  too,  that  Justices  Recti,  Burton,  and  Minton,  In  their 
dissenting  opinion  In  the  Nelson  case,  stated  flatly  that  there  was  nothing  In 
the  Smith  Act  Itself  or  any  subsequent  act  of  Congress  to  support  the  majority 
decision. 

Also  open  to  serious  question  Is  the  Court’s  statement  that  there  would  be 
"serious  danger  of  conflict  with  the  Federal  plan"  If  the  States  were  given  the 
power  to  prosecute  sedition. 

The  Tlonorable  Louts  C.  Wyman,  attorney  general  for  the  State  of  New 
Hampshire  and  vice  president  of  the  National  Association  of  Attorneys  Gen¬ 
eral,  made  the  following  statement  when  he  testified  before  this  Judiciary  Sub¬ 
committee  In  May  1950: 
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"•  #  *  the  Supreme  Court  wan  nd  vised  after  It  lind  requested  the  Solicitor 
Cone  ml  for  the  view  of  the  1  rl incut  of  Justice— was  advised  by  Dm  Uo- 
(NirluiPiit  of  Justice  Hint,  hi  the?  record  of  15  yearn  nine©  enactment  of  the  Smith 
Act  In  1010,  then?  hml  not  boon  conflict,  Micro  litnl  been  eoojienillon  nnd  there 
Kind  been  help.’* 

An  ii m It'iiw  curlne  brief  Hied  with  tlio  Supreme  Court  by  tho  Deportment  of 
Justice  In  the  Nelson  case  slnled : 

"Tho  administration  of  tin?  various  Htnte  laws  linn  not,  In  the  course  of  the  15 
years  (lint  the  Federal  mid  State  sedition  lows  have  existed  side  by  side,  In  fact 
Interfered  with,  eu  dm  missed,  or  Imitodod  the  enforcement  of  the  Smith  Act.  Tho 
significance  of  tills  nhsenco  of  conflict  In  n dadaist rn Mon  or  enforcement  of  tho 
Federal  mut  Htnte  Hedittnn  Inws  will  be  appreciated  when  It  Is  realized  that  this 
lierlod  has  Included  I  lie  stress  of  wartime  security  reiiiitreinents  nnd  tlio  Federal 
Investigation  nnd  prosecution  under  tho  Hmllh  Act  of  tho  principal  national  nnd 
reghmnl  Communist  lenders/’ 

Tills  dear  nnd  unequivocal  statement  that  there  hns  been  absolutely  no  con* 
lllcl  between  the  Hliites  nnd  the  Federal  (lovernment  In  tho  prosecution  of  sedi¬ 
tion  makes  one  wonder  how  the  Court  would  have  dared  to  make  a  elnlm  to  the 
contrary  In  Its  decision. 

TIIE  HlJfXUlOWKH  CASK 

Tho  (kiurt  slated  In  Its  decision  on  Hlochower: 

"It  appears  that  neither  tho  suticommlltco  nor  Hlochower  wan  aware  that 
Ids  claim  of  privilege  would  Ipso  facto  result  In  his  discharge  and  would  bar 
him  pcrinnucntly  from  holding  any  imslMon  either  In  tlio  city  colleges  or  In  the 
city  government." 

Tho  record  of  tho  Htoehower’s  hearing  shows  that  this  statement  Is  not  true. 
Hint  both  tho  subcommittee  nml  Hlochower  knew  whnt  tho  result  would  be  If  he 
Invoked  tho  fifth  nmemlment.  Because  of  this.  New  York  City  asked  the  Court 
to  reconsider  Its  decision  on  the  ground  that  It  wns  based  on  n  demonstrable 
error  of  fnct. 

Tho  Court  cnlmly  ndmlttcd  Its  error  on  May  28, 1050,  In  refusing  to  reconsider 
Us  earlier  division. 

TUB  WATKINS  CASK 

Iii  this  decision  the  following  statement  Is  made : 

"In  tho  decade  following  World  War  II,  there  appeared  a  new  kind  of  con¬ 
gressional  Inquiry  unknown  in  prior  periods  of  American  history.  Principally 
Mils  wns  tho  result  of  tlio  various  Investigations  Into  the  threat  of  subversion  of 
tho  United  Hlales  (lovernment.  ♦  •  ♦  This  new  phase  of  legislative  Inquiry  In¬ 
volved  a  liroad-scnlo  intrusion  Into  the  lives  and  affairs  of  private  citizens.” 

This  statement,  too,  Is  not  true.  Hlmllar  congressional  Inquiries  were  made 
by  tho  Hjieelnl  Committee  on  Un-Ainerlcnn  Activities  prior  to  World  War  II — 
In  1038,  im  11U0,  l(U I,  1042,  HUS,  and  HU4,  These  Investigations,  too,  con¬ 
cerned  subversion  nnd  "Intruded”  Into  I  lie  lives  and  affairs  of  private  citizens, 
not  only  Communists  and  fellow  travelers,  but  also  Nazis  and  pro-Nazis.  Kven 
prior  to  the  formation  of  the  Hpeelnl  Committee  on  Un-American  Activities  In 
1038  there  wero  similar  Investigations,  such  as  the  Inquiry  of  the  Select  Com¬ 
mittee  To  Investigate  Charges  Made  by  Dr.  William  A.  Wirt  and  the  Special 
Committee  on  Nazi  Propaganda,  both  of  which  operated  In  1034. 

Again,  In  the  Watkins  decision,  the  Court  majority  makes  a  comiwirlson— by 
implication,  unfavorable  to  the  Congress— between  congressional  committees  and 
the  royal  commissions  of  the  British  Commonwealth  In  their  manner  of  conduct¬ 
ing  Investigations.  It  stated: 

"Modern  times  have  seen  n  remarkable  restraint  In  the  use  by  Parliament  of  Its 
contempt  power.  Important  Investigations,  like  those  conducted  In  America  by 
congressional  committees,  are  made  by  rojal  commissions  of  Inquiry.  •  #  • 
Seldom,  If  ever,  have  these  commissions  been  given  the  authority  to  compel 
tho  testimony  of  witnesses  or  the  production  of  documents.  Their  success  in 
fulfilling  their  fncMlndlng  missions  without  resort  to  coercive  tactics  Is  a  tribute 
to  the  fairness  of  the  processes,  to  the  witnesses  and  their  close  adherence  to  the 
subject  matter  committed  to  them.” 

The  untruth  In  this  statement  and  the  unjust  implied  criticism  of  the  Congress 
contained  In  It  has  been  exposed  by  the  American  Bar  Association’s  committee 
on  Communist  tactics,  strategy,  and  objectives.  I  quote  from  that  section  of 
its  report  which  deals  with  the  Canadian  Iloyal  Commission  on  Ksplonage: 
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“CANADIAN  LAW  AND  COMMUNISTS 

“The  report  of  the  Canadiau  Royal  Commission  on  Espionage,  which  was 
created  on  February  5,  1D4G,  to  investigate  the  charges  of  Igor  Gouzenko,  and 
which  Is  the  royal  commission  most  nearly  comparable  In  purpose  to  the  House 
Un-American  Activities  Committee,  reveals  the  following  differences  between 
the  methods  used  by  a  royal  commission  Investigating  subversion  and  the 
methods  used  by  u  congressional  committee  Investigating  subversion: 

“1.  A  royal  commission  can  arrest  and  jail  witnesses.  A  congressional  com¬ 
mittee  has  no  such  power. 

“2.  A  royal  commission  can  hold  witnesses  without  hail  and  Incommunicado 
for  mnny  days  and  until  after  they  are  questioned.  A  congressional  committee 
has  no  such  power. 

“3.  A  royal  commission  can  compel  witnesses  to  testify  and  Impose  sanctions 
for  refusing  to  testify.  It  does  not  recognize  a  lift li  amendment  or  privilege 
against  selMnerimlnatlon,  as  do  our  congressional  committees. 

“4.  A  royal  commission  can  have  Its  police  agents  search  witnesses’  homes 
aud  seize  their  papers.  A  congressional  committee  has  no  such  power. 

"5.  A  royal  commission  may  forbid  a  witness  to  have  his  lawyer  present  at  the 
hearing.  Congressional  committees  permit  a  witness  to  have  his  lawyer  present 
and  even  to  consult  with  him  l>efore  answering  each  sikh  I tic  question. 

*U  A  royal  commission  can  require  all  concerned  In  the  Inquiry,  including 
witnesses,  to  take  an  oath  of  secrecy.  The  questioning  by  I  be  commission  can 
be  secret  and,  since  only  selected  excerpts  from  the  testimony  are  then  made 
public,  it  Is  Imi>ossible  to  know  whether  a  fair  selection  was  made.  Most 
congressional  committee  hearings  are  public  and  open  to  the  press. 

“7.  A  royal  commission  Is  not  subject  to  or  under  the  control  of  the  courts, 
Parliament  or  the  Cabinet,  and  a  commission  *Is  the  sole  judge  of  Us  own 
procedure.’  Congressional  committees  are  completely  subject  to  Congress,  aud 
they  need  the  assistance  of  tho  courts  In  denting  with  contemptuous  witnesses.*1 

I^est  It  may  be  charged  that  the  American  liar  Association  has  taken  an  ex¬ 
ceptional  commission  as  an  example  in  an  uuohjectlve  attempt  to  criticize  the 
Supreme  Court.  I  will  mention  certulu  facts  about  the  royal  commission  on 
espionage  established  by  the  Commonwealth  of  Australia  In  1054  to  investigate 
the  Petrov  case.  This,  too,  was  a  commission  with  a  function  very  similar  to 
that  of  the  House  Committee  on  Un-American  Activities  or  this  subcommittee. 

On  pages  447-455  of  this  commission’s  report  there  Is  reproduced  the  “Royal 
Commission  on  Espionage  Act  1054”  which  delineates  the  powers  of  the 
commission. 

This  act  reveals  that  the  commission  can  subpeim  witnesses  and  also  tine  and 
Imprison  them  If  they  fall  to  appear  or  to  produce  any  documents  they  are 
ordered  to  produce  by  the  commission. 

Witnesses  subpenned  to  appear  who  do  not  report  from  day  to  day,  unless 
excused  by  the  chairman  and  released  from  further  attendance,  can  be  fined  and 
imprisoned. 

The  chairman  of  the  commission  may  Uw.e  a  warrant  for  the  arrest  of  a  per¬ 
son  who  Is  snbpenned  and  falls  to  appear.  This  warrant  authorizes  “the  de¬ 
tention  of  the  person  In  question”  until  he  Is  released  by  order  of  the  chairman 
of  the  commission. 

A  person  who  refuses  or  fails  to  answer  a  question  put  to  him  by  a  member 
of  the  commission  can  be  imprisoned  or  fined. 

Any  person  who  contravenes  or  falls  to  comply  with  various  sections  of  this 
act  Is,  In  addition  to  being  guilty  of  an  offense,  also  guilty  of  contempt  “as  If 
it  were  a  contempt  of  the  High  Court.” 

Any  person  at  all  In  the  Commonwealth  of  Australia  can  be  fined  or  im¬ 
prisoned  if,  by  writing  or  speech,  he  uses  words  calculated  to  bring  the  commis¬ 
sion  or  any  member  of  It  Into  disrepute,  or  if  he  uses  words  which  are  false  or 
defamatory  of  the  commission  or  one  of  Its  members. 

All  members  of  the  commission,  In  exercising  their  duties,  have  the  same  pro¬ 
tection  and  immunity  as  a  justice  of  the  high  court  of  Australia. 

No  witness  summoned  to  appear  before  the  commission  has  a  right  to  the  pro¬ 
tection  of  the  fifth  amendment  and  can  be  fined  or  imprisoned  If  he  refuses  to 
answer  any  question  or  produce  any  document  on  the  grounds  that  It  may  in¬ 
criminate  him  or  his  spouse. 

In  the  light  of  these  facts  I  believe  there  can  be  no  doubt  that  the  Supreme 
Court’s  statement  that  royal  commissions  do  not  “resort  to  coercive  tactics  in 
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fulfilling  their  factfinding  missions'*  is  plainly  untrue,  just  as  Is  its  statement 
that  these  commissions  “seldom,  if  ever,”  have  been  given  authority  “to  compel 
the  testimony  of  witnesses  or  the  production  of  documents  ” 

THE  COVERT  CASE 

Tin*  case  of  Heed  v.  Covert  had  nothing  to  do  with  communism  but  deserves 
mention  hem  This  case  concerned  United  States  military  criminal  jurisdiction 
over  civilians  accompanying  servicemen  overseas.  A  woman  who  had  been  con¬ 
victed  by  courts  martial,  under  the  Uniform  Code  of  Military  Justice,  of  murder¬ 
ing  Iter  husband  apiieated  her  conviction  to  the  Supreme  Court.  Justice  Mark, 
in  writing  the  majority  decision  which  reversed  her  conviction,  referred  to  a 
1942  executive  agreement  between  the  United  States  and  Great  Britain  and  said 
that  this  agreement  gave  the  United  States  exclusive  jurisdiction  over  offenses 
committed  in  Great  Britain  by  servicemen  of  this  country  and  their  dependents. 

This  statement,  too,  was  not  true.  The  agreement  in  question  concerned  only 
servicemen.  It  made  no  mention  of  dependents.  It  was  a  wartime  agreement, 
covering  a  ]>eriod  when  wives  were  not  iierinltted  to  go  overseas  with  their  hus¬ 
bands.  For  this  reason,  the  agreement  in  question  had  no  relevance  to  the  issue 
on  which  he  was  ruling. 

I  do  not  know  and  therefore  will  not  attempt  to  explain  why  or  how  these 
untrue  statements  and  implications  have  crept  Into  recent  Supreme  Court  deci¬ 
sions.  The  facts  speak  for  themselves,  however.  The  Court  Is  not  performing  its 
duty  in  a  manner  the  people  and  Congress  exiiect — and  have  a  right  to  demand — 
of  it.  Congress  therefore  has  an  obligation  to  do  something  to  correct  the  situa¬ 
tion  in  carryingout  its  res|>onsibiiity  to  the  people  and  the  Xntlon’s  security. 

Another  reason  why  Congress  must  net  is  liecause  the  previously  mentioned 
Court  decisions  make  It  clear  that  the  Court  is  not  responsive  to  the  will  of  the 
people.  It  is  not  serving  the  i>eople  as  it  should. 

Some  lwople  claim  the  Court  should  not  be  influenced  in  any  way  by  popular 
desires  or  opinion,  that  it  should  be  completely  divorced  from  it  In  every  way. 

This  is  not  a  correct  view.  The  judiciary  Is  one  of  the  three  branches  of  the 
Federal  Government.  As  such  It  is  part  of  the  Federal  power.  If  we  are  to 
have  real  self-government,  all  of  the  Federal  power,  not  Just  part  of  It,  must  be 
responsive  to  the  people.  Legislation  represents  the  will  of  the  people.  The 
court’s  function,  In  other  words,  is  that  of  interpreting  the  people’s  will.  If  the 
Court  does  not  serve  the  people  in  this  way,  It  becomes  an  agent  of  autocracy, 
not  democracy. 

This  view  has  recently  received  public  support  from  a  niemlier  of  the  Supreme 
Court.  In  a  speech  at  Georgetown  University  last  November,  Justice  William 
J.  Brennan  made  the  following  statements : 

“Law  is  here  to  serve,  insofar  as  law  can  do  so  •  *  *  the  realization  of  man’s 
ends.” 

Law  is  “a  service  to  attain  the  ends  that  society  desires.” 

Under  the  present  Supreme  Court,  however,  United  States  law  is  not  serving 
the  end  and  desires  of  the  American  people. 

The  iicople  of  this  country  showed  their  desires,  ns  far  as  communism  is 
concerned,  when,  through  their  elected  representatives,  they  supported  the 
Smith  Act,  the  Internal  Security  or  Subversive  Activities  Control  Act  of  1950, 
the  Communist  Control  Act  of  1954,  the  Federal  loyalty-security  program ;  when 
42  States  and  2  Territories  passed  antisedition  laws  and  when,  on  the  Federal, 
State,  and  municipal  level,  numerous  other  nnti-Comwunlst  measures  were 
adopted. 

As  an  indication  of  how  the  American  people  feel  about  the  Communist  Party 
oud  individual  Communists,  and  whether  or  not  the  Supreme  Court  Is  serving 
them  by  the  decisions  It  Is  making,  I  quote  from  several  public  opiulon  polls  on 
this  subject : 

A  Gallup  i»oU  which  appeared  In  various  newspapers  on  May  17,  1950,  stated 
that  the  Mundt-Nixon  bill— which,  with  minor  changes,  is  the  Internal  Security 
Act  of  today — ''meets  with  the  overwhelming  approval  of  United  States  voters.” 
This  bill,  by  the  way,  had  not  then  become  law. 

The  poll  revealed  that  when  asked  about  its  requirement  that  Communist 
Party  members  register  with  the  Department  of  Justice.  63  percent  of  the  per* 
sons  polled  In  August  1948  favored  registration ;  77  percent  did  so  in  December 
1049;  and  67  percent  in  May  1950. 

The  Gallup  report  of  that  date  also  made  the  following  statement:  “The 
general  public  has  consistently  favored  outlawing  the  party,  and  by  a  very 
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largo  vote.”  Surveys  nmde  by  the  American  Institute  of  Public  Opinion  re¬ 
vealed  Hint  In  1047  the  public  favored  such  a  step  by  a  vote  of  2  to  l  and  in 
December  1041)  by  a  vote  of  4  to  1. 

The  result  of  a  i»oll  made  by  the  Psychological  Corporation  of  New  York 
City  and  released  oil  May  2d,  1050,  showed  that  of  persons  Interviewed  in  132 
cities  nud  towns  from  coast  to  coast,  70.2  percent  said  that  they  believed  "a  Com¬ 
munist  Is  a  traitor  to  the  United  Stales’*  and  only  0  percent  answered  “No** 
when  asked  whether  they  so  Mleved.  When  the  same  question  was  asked  in 
January  ID  13, 05  percent  had  answered  “Yes’*  to  it  and  In  April  1040, 70.0  i»ercent. 

This  release  also  stated  that  when  people  were  asked  whether  they  thought 
the  Communist  Party  was  like  other  political  parties  In  the  United  States  or 
like  a  fifth  column  loyal  to  Itussla  first,  SO  percent  of  the  i>cople  questioned  in 
April  1040  had  said  that  communism  was  like  a  fifth  column. 

A  (Jallup  | toll  published  on  August  20,  1050,  made  the  foltowlng  statements: 

“The  overwhelming  majority  of  American  voters,  even  before  tbo  Korean 
war,  were  In  favor  of  requiring  nil  meiuliers  of  the  American  Communist  Party 
to  file  their  names  with  the  Fulcra!  Government,  ♦  ♦  ♦ 

“*  •  *  the  public  would  like  to  see  steps  taken  now  to  remove  all  members  of 
the  Communist  Parly  from  Jobs  In  Industries  that  would  be  IiiqMirlnnt  in  war¬ 
time.  *  •  • 

“Sentiment  for  routing  the  ‘bad  security  risks*  out  of  private  employment  in 
wur  Industries  Is  overwhelming — 15  to  1." 

Ninety  percent  of  those  asked  had  said  that  all  Communist  Party  members 
should  be  removed  immediately  from  all  positions  In  United  States  Industries 
that  would  be  Important  In  wartime. 

The  same  Gallup  poll  stated  that  when  questioned  about  what  should  be  done 
with  Communist  Party  members  In  the  event  of  war  with  Russia,  only  1  percent 
of  those  polled  had  said,  "Nothing,  everyone  Is  entitled  to  freedom  of  thought.** 
The  overwhelming  majority  expressed  the  lmltef  that  Communists  should  be 
placed  In  prison,  tn  Internment  camps,  exiled  from  the  United  States,  sent  to 
Russia,  or  shot  or  hanged. 

Even  allowing  for  a  certain  percentage  of  inaccuracy  in  opinion  polls,  these 
reports  make  It  clear  that  the  American  people  have  intense  distaste  for  Com¬ 
munists  and  that  they  believe  In  strong  measures  being  token  against  them, 
that  they  believe  Communists  are  traitors.  Treason  has  always  been  considered 
among  the  most  heinous  of  crime. 

In  spite  of  this,  the  Supreme  Court  has  struck  down  or  crippled  and  emascu¬ 
lated  one  antisubversive  law,  order,  and  agency  after  another. 

The  outcry  of  the  people  against  the  Supreme  Court  in  the  past  2  years  or 
so — and  the  lack  »»f  protest  from  the  people  over  the  last  10  years  while  these 
measures  were  being  adopted  and  upheld  In  numerous  lower  courts — is  a  clear 
indication  of  how  far  removed  from  the  will  of  the  people  the  Supreme  Court  is. 

I  might  add  that  the  great  number  of  lower-court  decisions  the  Supreme  Court 
has  had  to  strike  down  in  its  recent  rulings  is  additional  evidence  that  a  serious 
question  exists  as  to  the  Supreme  Court’s  competence.  Its  decisions  can  be 
termed  right  only  if  those  of  numerous  other  judges — of  many  years  experience 
and  high  repute — can  be  termed  wrong. 

Various  proposals  have  been  submitted  to  the  Congress  as  means  of  meeting 
the  security  problem  posed  by  the  Supreme  Court. 

It  has  been  suggested  that  the  Court  be  impeached.  Inasmuch  as  the  Con¬ 
stitution  states,  however,  that  impeachment  can  be  only  for  “treason,  bribery, 
or  other  high  crimes  and  misdemeanors’*  it  would  appear  that  grounds  for 
impeachment  do  not  exist. 

Election  of  Justices  has  been  proposed.  There  Is  a  danger  In  this  of  em¬ 
broiling  the  Court  in  politics  and  thus  impairing  its  objectivity.  Inasmuch 
as  the  Constitution  gives  the  President  the  power  to  appoint  Justices  with  the 
consent  of  the  Senate,  this  would  also  involve  amendment  of  the  Constitution— a 
step  which  should,  as  a  rule,  be  avoided  unless  it  is  absolutely  necessary. 

The  proposal  has  been  made  that  Congress  be  given  the  power  to  veto  a  Su¬ 
preme  Court  decision.  This,  too,  would  involve  a  constitutional  amendment 
which  is  unnecessary  because  a  constitutional  provision  already  existing  gives 
the  Congress  the  power  to  curb  the  Supreme  Court. 

It  has  been  urged  that  reconflrination  of  Justices  be  required  after  varying 
numbers  of  years.  This,  again,  contains  the  danger  of  involving  the  Court  in 
politics  and  impairing  its  objectivity.  It  Is  therefore  of  rather  dubious  value. 

Previous  judicial  experience  of  varying  types  and  years  has  also  been  pro¬ 
posed  as  a  requirement  for  Supreme  Court  Justices.  There  is  certainly  value 
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in  this.  It  will  not,  however,  solve  the  major  problem.  Mere  experience  Is 
no  guaranty  that  a  Justice  will  not  net  just  as  some  of  the  current  Justices 
hare  been  acting. 

It  has  been  suggested  that  no  one  who  has  held  political  office  within  a 
certain  number  of  years  shall  be  eligible  for  the  Supreme  Court.  This  is  of 
questionable  value.  It  may  bar  an  exceptionally  well-qualified  man  who  would 
undoubtedly  be  above  politics  on  the  Court  and  result  In  the  appointment  of 
a  far  less  competent  person  who  might  be  very  political  In  outlook  even  though 
he  had  never  held  political  office. 

It  has  been  urged  that  the  Supreme  Court  be  forced  to  hold  a  full  oral  hear* 
Ing  on  any  case  It  decides.  The  VFW  has  not  had  the  chance  to  look  thor¬ 
oughly  into  facts  relevant  to  this  suggestion.  It  does  not  know  if  It  would 
unduly  delay  Court  proceedings  and  decisions.  Therefore  It  does  not  condemn 
nor  approve  the  proposal— but  does  point  out  that  this  procedure  alone  will 
not  be  a  guaranteed  cure  for  the  problem.  The  fact  that  the  Court  listens 
to  oral  arguments  Is  no  assurance  that  It  will  rule  wisely  and  well. 

It  seems  therefore  that  the  best  solution  to  the  problem  Is  S.  2646.  It 
requires  no  constitutional  amendment.  It  would  effectively  deal  with  the 
problem  at  hand  by  simply  denying  the  Supreme  Court  appellate  power  in  those 
five  areas  lu  which  it  has  done  the  greatest  damage  and  demonstrated  its 
strongest  penchant  for  exceeding  Us  powers.  These  areas  are : 

1.  The  functions,  practice,  or  Jurisdiction  of  a  committee  or  subcommittee 
of  the  Congress,  or  theJr  contempt  actions  and  proceedings. 

2.  The  activities,  functions,  practice,  and  jurisdiction  of  the  executive  branch 
in  the  field  of  personnel  security. 

3.  State  control  of  subversive  activities. 

4.  Local  school  rules,  bylaws,  and  regulations  concerning  subversive  activities 
by  teachers. 

5.  Any  laws,  rules,  or  regulations  of  the  States  and  State  bar  examiners  or 
similar  bodies— and  acts  flowing  from  them — concerning  the  admission  of 
persons  to  the  practice  of  law. 

Mi»st  of  these  areas  are  areas  of  States  rights  and  community  rights.  They 
are  areas  where  it  Is  desirable  to  exclude  Federal  power.  Permitting  the 
Supreme  Court,  a  part  of  the  Federal  power,  complete  freedom  to  operate  lu 
these  areas  (such  as  It  now  has)  can  endanger  States  rights  Just  as  giving 
the  legislative  or  executive  branch  unlimited  freedom  In  these  areas  would. 
The  Federal  judiciary  can— and  does — endanger  State  sovereignty  just  as  the 
executive  and  legislative  branches  can. 

For  these  reasons  those  who  truly  believe  in  the  United  States  Constitution — 
in  the  States  rights  and  in  the  limits  of  Federal  power  It  provides — will  have 
no  difficulty  In  endorsing  S.  2646.  It  will  accomplish  a  number  of  desirable  ends. 

Of  course,  there  is  some  opposition  to  this  bill.  In  time  misconceptions  and 
myths  always  creep  into  the  affairs  of  men  and  their  societies.  It  is  because 
of  this  that  some  very  sound  Ideas,  when  they  are  proposed.  Jolt  and  shock 
people.  When  they  are  first  brought  forth,  they  appear  to  be  revolutionary, 
extremely  radical,  or  completely  wrong  and  dangerous.  They  so  appear  only 
because  of  these  myths  which  have  grown  up  and  which  conceal  the  truth  about 
their  validity. 

There  is  reason  to  believe  this  is  the  case  with  much  of  the  opposition  to 
S,  2646.  The  Idea  of  depriving  the  Supreme  Court  of  some  of  its  appellate 
powers  shocks  some  people.  It  appears  to  be  dangerous.  They  usually— out  of 
ignorance— say  it  would  be  unconstitutional. 

This  is  so  because  of  a  myth  now  current  in  this  country— the  myth  that  the 
Supreme  Court  is  without  question  the  highest  of  all  the  branches  of  govern¬ 
ment,  that  it  is  not  only  the  Supreme  Court  but  the  supreme  power  of  these 
United  States;  that  it  has  an  unquestioned  right  to  tell  the  other  branches  of 
Government  and  the  States  what  they  can  and  cannot  do— almost  without  limi¬ 
tation. 

A  study  of  the  Constitution  makes  It  clear  that  our  Founding  Fathers  never 
intended  the  Supreme  Court  to  be  supreme  even  in  its  appellate  powers,  which 
is  the  subject  with  which  this  hearing  Is  largely  concerned.  They  very  specifi¬ 
cally  and  unequivocally  put  the  Supreme  Court’s  appellate  functions  under  the 
control  of  the  Congress  and  gave  Congress  the  unquestioned  right  to  give  and 
take  away,  or  to  restrict  that  power. 

According  to  the  Constitution,  the  Supreme  Court  is  anything  but  the  highest 
of  the  three  branches  of  Government.  It  is  a  lesser  one.  The  people,  in  creat- 
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In#  the  Judicial,  legislative,  and  executive  branches  of  HiIh  Government  hk 
ffOIKimtis  distinct.  mid  balancing  power*,  Knw  flip  legislative  brunch  iiuf»orltiiit 
1  hi  worn  over  Ih>I|i  IKio  executive  and  judiciary.  Tlio  reason  for  HiIh  Ih  obvious. 
They  wanted  Niclr  Government  to  be  responsive  to  their  will*  The  legislative 
brunch,  Itccmim  of  Its  nature,  It*  election  system,  etc.,  Ih  closer  to  the  people 
mut  can  bo  more  readily  controlled  by  them.  The  Founding  Fn then*.  therefore, 
gave  most  of  the  power  of  this  Government  to  the  Congress. 

The  Idea  that  the  Supreme  Court  Is  to  Ikv  revered,  held  sacrosanct.  never 
dirtied,  mid  Its  wont  always  Mindly  obeyed  has  also  Ruined  wide  acceptance. 
This  myth  serves  the  Supreme  Court,  Imt  not  the  |»eople  of  this  Nation.  Tim 
sooner  such  a  myth  Is  destroyed  the  better  off  the  |Hs>pte  will  Im. 

Another  misconception  currently  finding  favor  Is  the  Idea  that  the  executive 
branch  of  the  Government  and  the  judiciary  are  much  more  reliable  limn  the 
legislative;  that  they  art'  sounder,  more  reasonable,  more  stable,  mid  not  so 
liable  to  be  Irresponsible,  Immoderate,  or  hysterical ;  lhal  they  have  much  more 
devotion  to  Ihe  Constitution  Gum  the  Congress  does. 

Reason  tells  ns,  however,  that  Ihe  .VII  men  anil  women  who  make  up  the 
Congress  are  a  stabler  and  safer  group  with  which  lu  trust  the  people's  Interests 
than  a  Supremo  tYmrt  of  only  P  men,  or  an  exedillve  branch  made  up  »if  I  man 
elected  by  the  people  who  lias  surrounded  himself  wllh  his  own  choice  of  ad¬ 
ministrator*. 

In  spite  of  all  the  recent  charges  of  hysteria  and  Ir responsibility  on  the  part 
of  Congress — and  In  spile  of  the  fact  that  the  phenomenon  of  mass  hysteria  does 
exist— the  fact  Is  Gmt  fSCII  men  and  women,  the  great  innjorll.v  of  whom  are 
attorneys,  former  judges,  doctors,  engineers.  and  men  of  a  generally  high  ediu-a- 
tlonal  level,  will,  as  a  rule,  he  difficult  to  itattlc  or  push  Into  lrres|Niiisllde  action. 
Their  very  nmnlmrs,  the  variety  of  Ideas,  liellefs,  and  thoughts  nmong  so  largo 
n  group,  argues  its  greater  resiKuisIMIIIy,  just  as  It  does  Its  lielng  lad  ter  Informed 
on  a  variety  of  subjects  than  a  small  group  of  men,  and  Its  Ixdug  closer  to  the 
people  and  their  desires. 

Our  organization's  resolutions  make  It  clear  I  hat  we  nre  counting  on  the  Con¬ 
gress  to  correct  the  evils  wrought  liy  the  Supreme  Court.  I  trust  Hint  the  Con¬ 
gress  Itself  and  the  people  of  this  country  will  therefore  adopt  our  faith  In  Gio 
Congress  as  the  more  trustworthy  agency  of  the  Government— and  also  our  con¬ 
viction  about  Its  constitutional  superiority  and  Us  clear  responsibility  and  right 
to  take  needed  aetlon  now  In  regard  to  what  the  Supreme  Court  has  done  (o  our 
national  welfare. 

The  Veterans  of  IMrelgn  Wars  therefore  urges  Gils  subcommittee,  tin*  full 
Senate  Judiciary  Committee,  and  the  Congress  ns  n  whole  to  act  favorably  on 
S.  20-1(1,  a  measure  which  we  deem  tienellclal  to  the  interests  of  this  Nation  and 
tts  people. 

In  closing,  I  would  like  to  express  to  the  subcommittee  the  Veterans  of  Foreign 
Wars  appreciation  for  allowing  us  the  privilege  of  presenting  one  views  on 
8.  204a 

Mr.  MoXamaka.  The  first  four  payees  of ‘the  statement  of  the  Vete¬ 
rans  of  Foreign  Wars  on  S.  2646  are  concerned  with  resolutions  passed 
by  our  organization  which  affected  the  Supreme  Court.  They  cover 
every  major  decision  made  by  the  Supreme  Court  on  the  subject  of 
Communism  in  the  last  2  years,  and  they  amount,  in  effect,  to  a  man¬ 
date  for  our  legislative  service  to  overcome  all  the  decisions  and  what 
might  be  termed  the  policy  of  the  Supreme  Court  in  dealing  with 
Communist  issues.  And,  inasmuch  as  we  have  this  mandate,  it  appeal's 
that  there  are  only  two  questions  for  us  to  decide  when  it  comes  to  the 
matter  of  endorsing  S.  2646. 

The  first,  is  the  bill  constitutional  and  is  it  desirable?  Would  it 
serve  the  common  welfare? 

As  far  as  its  constitutionality  is  concerned,  section  2,  paragraph  2, 
the  third  article  of  the  Constitution  states  that — 

In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall  have  appellate 
Jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions,  and  under  such 
Regulations  as  the  Congress  shall  make. 
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lu  other  words,  the  Founding  Fathers  clearly  intended  (tint  (lio 
appellate,  powers  of  the  Supreme  Court  would  always  lie  subject  to 
the  will  of  Congivss.  Tim  (VmgivKs  could  give  and  take  it  away  ns  it 
saw  lit;  and,  inasmuch  ns  Hint  is  what  this  hill  does,  we  site  no  constitu¬ 
tional  Imr. 

As  to  the  desirability  of  the  bill,  the  answer  to  flint,  depends  to  a 

Srcat  extent  on  what  ihe  Court  has  been  doing  in  recent  years  on 
io. Communist  question.  I  review  in  my  statement  20  recent  Court 
decisions  nfTeciing  the  subject  of  communism,  and  15  of  these  are 
taken  from  the  report  of  the  American  Hnr  Association's  committee 
on  Communist  tactics,  strategy,  and  objectives.  And  this  committee 
notes  that  each!  of  these  15  ill  redly  affects  the  right  of  the  United 
States  of  America  to  protect,  itself  from  Communist,  subversion. 

And  1  conclude  that  these  and  other  recent  Court  decisions  make  it 
clear  that  the  Court  is  usurping  the  power  of  the  Stales,  the  local 
communities,  and  their  agencies,  and  the  executive  nnd  legislative 
branches  of  the  Government.  And  it  is,  therefore,  incumbent  upon 
the  Congress  to  do  something  to  curb  the  Court,  whose  function  is 
to  interpret  law  ns  it  is  written  by  authorized  legislative  bodies  and 
not  write  law  itself. 

Tho  Congress,  for  instance,  hns  the  right  to  determine  that  the 
States  may  prosecuto subversives,  hut,  in  the  Nelson  case,  the  Supreme 
Court  determines  that  they  could  not,  and  it  did  so  by  twisting  the 
intent  of  Congress  in  writing  the  Smith  Act. 

_  The  legislative  and  executive  branches  of  the  Government  have  the 
right  to  determine  qualifications  for  Federal  employment,  and  the. 
various  States  and  municipalities  have  a  similar  right  to  set  standards 
for  their  cihnloyces  ns  long  as,  in  doing  so,  they  do  not  violate  basic 
constitutional  rights. 

The  Supreme  (Joint  intruded  on  this  right  in  the  Cole  and  Slochower 
cases.  Tho  dismissal  of  Slochower,  for  example,  was  not  an  invasion 
of  his  constitutional  rights.  He  was  not  forced  to  incriminate  him¬ 
self;  his  right  to  invoke  the  fifth  amendment  was  unquestioned  and 
respected.  The  Court,  however,  did  not  respect  the  right  of  the 
people  of  New  York  City,  who  pay  the  salaries  of  the  city  employees, 
to  determine  the  standards  those  employees  must  maintain  if  they 
want  to  continue  in  the  city’s  service. 

The  Court  has  also  been  making  extralegal,  judgments.  In  the 
Schware  case,  it  made  a  determination  that  no  substantial  doubt  about 
a  man’s  good  moral  character  was  raised  by  the  fact  that  he  had  been 
a  Communist  Party  member,  that  he  had  used  aliases,  and  that  lie 
had  a  criminal  record,  and  this  was  not  an  interpretation  of  law  hut, 
rather,  a  social  judgment,  and  beyond  the  function  of  the  Court. 

And  the  second  reason  why  we  feel  there  is  need  to  curb  the  Court 
is  because,  in  a  number  of  recent  cases,  it  has  made  statements  which 
aren't  true.  Now,  we  believe  that,  on  matters  affecting  national 
security,  the  Court  has  a  solemn  obligation  to  carefully  check  its 
facts  and  make  sure  that  it  is  on  solid  ground  in  every  statement  it 
makes. 

In  the  Nelson  case,  the  Court  ruled  that  the  States  could  not  prose¬ 
cute  seditious  activity  because,  for  one  thing,  the  Congress  had  in¬ 
tended  to  occupy  the  field  when  it  passed  the  Smith  Act. 
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Now.  Representative  Howard  Smith,  the  author  of  thnt  act,  has 
pointed  out  that  this  was  not  his  intention  at  nil.  In  a  letter  to  the 
attorney  general  of  tho  State  of  Pennsylvania,  he  said : 

Ar  I  am  the  Author  of  the  Federal  art  la  question,  I  am  deeply  disturbed  by  the 
Implication*  of  till*  dominion.  May  1  nay  Hint,  when  1  read  this  opinion,  It  wan 
the  nr*t  Intlinatlon  I  ever  had,  either  la  the  preparation  of  the  net,  In  the  hear* 
lags  before  the  Judiciary  Committee,  In  the  debate  In  the  llouw,  or  any 
subsequent  development,  that  Congress  ever  had  I  he  faintest  notion  of  nullifying 
the  concurrent  Jurisdiction  of  the  respective  sovereign  Rlalea  to  pursue,  nlao, 
their  own  prosecution*  for  subversive  activities. 

Senator  Stylos  Ilridges  has  also  iitude  a  similar  statement.  He  said : 

t  was  In  Congress  In  1010  >vhen  the  Smith  Act  was  passed.  I  know  what  the 
Congress  was  thinking  about  when  they  passed  thnt  act.  And  I  say  Congress 
never  Intended  Ihat  It  should  preempt  the  field  regarding  subversion. 

Senator  Edward  Martin  has  stated : 

A  study  of  the  delate  at  the  time  the  Smith  Act  was  approved  In  1010  makes 
It  clear  that  Congress  did  not  wish  nor  Intend  that  it  should  nullify  the  State 
sedition  taws  then  existing  or  to  be  passed. 

Senator  John  Stcnnis  has  also  taken  strong  exception  to  tho  Court’s 
claim.  And  I  think  it  is  clear  from  these  statements  that  there  was 
no  validity  in  tho  statement  of  tho  Supremo  Court’s  decision  in  tho 
Nelson  ease  that  Congress,  in  passing  tho  Smith  Act?  intended  to  deny 
to  the  States  the  power  to  prosecute  sedition.  And  it  is  worth  noting 
that  Justices  Reed,  Hurton,  and  Minton,  in  their  dissenting  opinion 
in  the  Nelson  case*  stated  flatly  that  there  was  nothing  in  tho  Smith 
Act,  itself,  or  any  subsequent  act  of  Congress  to  support  tho  majority 
decision. 

The  Court  also  claimed  in  tho  Nelson  case  that,  if  States  wore 
allowed  to  prosecute  sedition,  there  wa9  “serious  danger  of  conflict 
with  the  Federal  plan.”  This  statement,  too,  doesn’t  hold  up  under 
investigation. 

The  Department  of  Justice  has  presented  an  amicus  curiae  brief 
with  the  Supreme  Court  in  this  case  in  which  it  says : 

The  administration  of  the  various  State  laws  has  not,  In  the  course  of  the 
15  years  that  the  Federal  and  State  sedition  law**  have  existed  side  by  side,  In 
fact,  Interfered  with,  embarrassed,  or  Impeded  the  enforcement  of  the  Smith 
Act,  The  significance  of  this  absence  of  conlllct  in  administration  or  enforce¬ 
ment  of  the  Federal  and  State  sedition  laws  will  lie  appreciated  when  It  is 
realised  that  this  period  has  Included  the  stress  of  wartime  security  require¬ 
ments  and  the  Federal  Investigation  and  prosecution  under  tho  Smith  Act  of  the 
principal  national  and  regional  Communist  leaders. 

This  clear  and  uuemiivocal  statement  that  there  has  been  absolutely 
no  conflict  between  the  States  and  the  Federal  Government  in  the 
prosecution  of  sedition  makes  one  wonder  how  the  Court  would  have 
dared  to  make  a  claim  to  the  contrary  in  its  decision.  The  Slocliower 
case - 

Senator  Watkins.  I  wonder  at  this  time  if  you  would  permit  an 
interruption  to  call  attention  to  a  view  contrary  to  what  you  are  stat¬ 
ing  now,  at  least  with  respect  to  whether  or  not  this  is  constitutional. 

Now,  this  letter  is  written  to  one  of  the  members  of  this  com¬ 
mit  te,  and  it  says,  in  part: 

Thank  you  for  calling  my  attention  to  Senate  bill  2646,  which  would  have 
the  effect  of  limiting  the  appellate  jurisdiction  of  the  Supreme  Court 

In  my  opinion,  this  measure  should  be  vigorously  opposed.  For  one  thing, 
it  would  undermine  the  authority  of  the  Court  as  a  guarantor  of  constltu* 
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tlonal  government  where  It  would  deprive  that  body  of  Jurisdiction  In  cases  ln> 
volvlng  basic  constitutional  rights.  This  Is  particularly  serious  because  the 
area  of  deprived  jurisdiction  Is  one  In  which  constitutional  prerogatives  too 
frequently  have  been  ignored.  There  is  also  a  substantial  possibility  that  this 
measure  would  be  unconstitutional.  It  seems  likely  that  it  would  violate  tho 
due-process  clause  of  the  fifth  amendment,  because  witnesses  before  congres¬ 
sional  committees,  alleged  subversives,  and  lawyers  could  not  obtain  a  uniform 
adjudication  of  their  political  and  civil  rights  before  the  highest  Court  of  the 
land,  while  other  persons  could. 

Thus  is  created  a  very  arbitrary  classification  which  would,  I  believe,  do 
violence  to  the  Constitution. 

Ami  this  man  happens  to  ho  the  dean  of  a  very  important  law 
school  in  tho  United  States.  And  ho  says  there: 

This  argument  admittedly  needs  further  research  and  elaboration.  I  raise 
the  question  because  I  Hilnk  It  needs  consideration. 

Sometime  during  your  presentation  I  wish  you  would  reply  to 
that  directly,  if  you  desire. 

Mr.  McNamara.  All  right.  Fine. 

Just,  offhand,  I  would  say,  Senator,  that  I  don’t  know  who  this 
man  i9  and  1  know  that  various  people  have  raised  questions  about 
the  constitutionality  of  this  bill.  But  I  cannot  see  now  any  man, 
no  matter  what  his  standing  is,  can  claim  it  is  unconstitutional  when 
the  Constitution,  itself,  which  I  quoted  a  few  minutes  ago,  states  so 
explicitly  and  clearly  that  this  is  what  Congress  can  do  any  time 
it  wants  to. 

Senator  Watkins.  Ifo  says  it  might  have  one  interpretation  for  one 
set  of  citizens  and  another  set  who  couldn’t  get  into  the  Court  would 
still  have  a  different  one.  In  other  words,  you  might  get - 

Mr.  McNamara.  Well,  in  all  Federal  cases,  under  this  bill,  you 
would  have  the  sumo  court  giving  the  final  interpretation.  It 
wouldn’t  go  up  as  high  ns  tiie  Supreme  Court,  but  you  would  have 
your  court  of  appeals  here  in  Washington  give  the  final  ruling.  One 
court  in  all  cases.  So  your  principles  underlying  the  interpretations 
or  the  decisions  would  be  basically  the  same,  unless  this  court  started 
to  vary  as  much  as  the  Supreme  Court  has. 

I  believe  I  was  speaking,  Senator,  last  about  some  untrue  state¬ 
ments  thnt  have  cropped  up  in  court,  decisions  recently.  One  was  in 
the  Slochower  case,  in  which  the  Court  stated : 

It  appears  that  neither  the  subcommittee  nor  Slochower  was  aware  that  his 
claim  of  privilege  would  ipso  facto  result  in  his  discharge  and  would  bar  him 
permanently  from  holding  any  position  either  In  the  city  colleges  or  in  the  city 
government. 

Now,  the  record  of  the  Slochower  hearing  shows  that  this  statement 
is  not  true,  that  both  the  subcommittee  and  Slochower  knew  what  the 
result  would  be  if  he  invoked  the  fifth  amendment.  Because  of  this, 
New  York  City  asked  the  Court  to  reconsider  its  decision  on  the  ground 
that  it  was  based  on  a  demonstrable  error  of  fact.  The  Court  calmly 
admitted  its  error  on  May  28,  1956,  but  refused  to  reconsider  its 
decision. 

,  Then  in  the  Watkins  case,  the  Court  stated: 

In  the  decade  following  World  War  If,  there  appeared  a  new  kind  of  congres¬ 
sional  inquiry  unknown  In  prior  periods  of  American  history.  Principally,  this 
was  the  result  of  the  various  Investigations  into  the  threat  of  subversion  of  the 
United  States  Government  *  *  *.  This  new  phase  of  legislative  inquiry  in¬ 
volved  a  broad-scale  Intrusion  Into  the  Uvea  and  affairs  of  private  citizens. 
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Now,  (liul  sliitiwiil,  I oo,  is  nol  Iruo.  Similiu-  Mingiysstminl  in* 
onirii's  wm*  nuulo  bv  tlio  Siuvial  Cotiiinitlt'o  on  Dti-Aimuiriui  Aclivi* 
lies  prior  to  World  "War  II-  in  IMS,  IM'J,  MHO,  mid  during  llm  war. 
Tlu'.so  invest iga( ions,  too,  concerned  subveiuion  and  intruded  into  tlio 
lives  and  affairs  of  privuto  citizens,  not  only  Communists  and  fellow 
travelers  but  also  Nazis  and  pro-Nazis.  Hv^li  prior  to  the  formation 
of  this  committee  in  IMS,  we  hail  committees  such  as  the  Select  Com* 
mil  tee  To  Investigate  Charges  Made  by  Dr.  William  A.  Wirt  and  tho 
Special  Committee  on  Nazi  Propaganda,  which  made  the  same  typo  of 
general  investigations. 

And  then  in  the  Watkins  decision,  too,  the  C  ourt,  by  implication, 
makes  an  unfavorable  comparison  lielwcen  the  special  commissions  of 
inquiry  of  the  British  Commonwealth  and  the  committees  of  this 
Congress.  It  says: 

Modern  times  have  soon  a  remarkable  restraint  In  the  use  by  parliament  of  Its 
contempt  ixnver.  Imporlntil  Invest  IkiiUoii*,  like  those  conducted  ta  America  by 
iMugrosslonnt  onimullUvs  are  made  by  royal  commissions  of  Inquiry  •  •  ♦.  Bel* 
ilom,  if  over,  have  Ituw  commissions  been  given  the  authority  to  compel  too  testi¬ 
mony  of  witnesses  or  llm  iinHlurltmi  of  UoouiuouIh.  Their  success  in  fiilfllllug 
Ihclr  fncMlinjlng  missions,  without  resort  to  coercive  Indies,  Is  n  tribute  to  the 
fairness  of  the  processes  to  the  witnesses  am!  llielr  dose  mllieivnce  to  I  no  subject 
matter  committed  to  tbem. 

The  American  Bar  Association’s  committeo  on  Communist  tactics, 
strategy,  nml  objectives  lias  pointed  out  tho  untruth  in  tlmt  statement. 
It  wont  into  tho  matter  of  the  Canadian  Royal  Commission  on  Espi¬ 
onage  that  looked  into  the  Gouzenko  ease  and  it  makes  this  state¬ 
ment — it  points  out  these  differences  between  that  commission  and  tlio 
United  Slates  congressional  committee: 

I.  A  royal  commission  can  arrest  ami  Jail  witnesses.  A  congressional  commit¬ 
tee  1ms  no  such  |Hovcr.  .  ,  .  . 

a  royal  commission  can  bold  wllncsso*.  without  ball  and  liKommunleado  for 
many  days  and  until  aflor  they  are  questioned.  A  congressional  committee  has 
no  such  power.  .... 

a.  A  royal  commission  can  compel  witnesses  to  testify  and  Inqiose  sanctions 
for  refusing  to  testify.  It  does  not  recognize  a  “fifth  amendment”  or  privilege 
against  sclMncrlmlnutlon,  ns  do  our  congressional  committees. 

4.  A  royal  commission  can  have  Its  police  agents  search  witnesses*  homes  and 
seine  their  impors,  A  congressional  committee  lias  no  such  power. 

And  so  on.  It  makes  three  more  points  which  directly  contradict 
the  Court 's  imp] ion t  ion. 

Now.  some  people  may  claim  or  believe  that  the  American  Bar  Asso¬ 
ciation  might  have  select ed  an  unusual  commission  here  in  an  effort  to 
discredit  tnc  Supreme  Court.  Well,  I  have  looked  into  tlio  report  of 
the  Australian  Iioyal  Commission.  It  was  set  up  in  1954  to  investigate 
tlio  Petrov  case.  And  on  pages  447  to  455  of  this  report  there  is  pro¬ 
duced  the  Royal  Commission  on  Espionage  Act  of  1954  which  outlines 
the  powers  of  the  commission.  This  act  reveals  that  the  commission 
can  subpena  witnesses  and  also  fine  and  imprison  them  if  they  fail  to 
appear  or  to  produce  any  documents  they  are  ordered  to  produce  by  the 
commission. 

Witnesses  subpenaed  to  appear  who  do  not  report  from  day  to  day, 
unless  excused  by  the  Chairman  and  released  from  further  attendance 
can  be  fined  and  imprisoned. 

The  Chairman  of  the  Commission  may  issue  a  warrant  for  the 
arrest  of  a  person  who  is  subpenaed  and  fails  to  appear.  This  war- 
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ntnt  mil  horizon  “llm  detention  of  dm  person  in  question' until  ho  is 
released  by  order  of  tho  Chairman  of  tho  Commission/’ 

A  person  who  ro fuses  or  fails  to  answer  a  question  put  to  him  by  a 
momber  of  tho  Commission,  can  bo  imprisoned  or  liued. 

Any  person  who  contravenes  or  fails  to  comply  with  various  sections 
of  this  net  is,  in  addition  to  being  guilty  of  an  offense,  also  guilty  of 
contempt  “ns  if  it  were  a  contempt  of  the  high  courts.” 

Any  ]>ersoit  nt  all  in  tho  Commonwealth  of  Australia  can  be  fined 
or  imprisoned  if,  by  writing  or  speech,  ho  uses  words  calculated  to 
bring.tlm  Commission  or  nny  member  of  it  into  disrepute  or  if  he  uses 
words  which  lire  false  or  defamatory  of  the  Commission  or  one  of  its 
members. 

All  members  of  the  Commission,  in  exercising  their  duties,  have  the 
samo  protection  nnd  immunity  ns  a  Justice  of  the  High  Court  of 
Australia. 

And,  then,  any  witness  summoned  can  bo  fined  or  imprisoned  if  he 
refuses  to  answer  nny  question  or  produce  any  document  on  the 
grounds  that  it  may  incriminate  him  or  his  spouse. 

In  tho  light  of  these  fncts,  I  believe  there  can  be  no  doubt  that  the 
Supremo  Court’s  statement  that  Itoynl  Commissions  do  not  “resort 
to  coercive  tactics  in  fulfilling  their  factfinding  missions”  is  plainly 
untruo,  just  ns  is  its  statement  that  those  Commissions  “seldom,  if 
ever,”  have  been  given  authority  to  “compel  the  testimony  of  wit¬ 
nesses  or  Uio  production  of  documents.” 

Then,  in  the  Covert  case,  this  had  nothing  to  do  with  communism 
but  involved  a  right  of  the.  United  Stutes  military  to  try  the  depend¬ 
ents  of  servicemen  who  nccoinpnnicd  them  overseas.  A  woman  who 
had  been  convicted  by  eourt-mnrtial  of  murdering  her  husband  ap¬ 
pealed  her  conviction  to  the  Supreme  Court.  Justice  Black,  in  writing 
tho  majority  decision  which  reversed  her  conviction,  referred  to  a 
1042  executive  agreement  bet  ween  the  United  States  and  Great  Britain 
and  snid  that,  his  agreement  gave  the  United  States  exclusive  jurisdic¬ 
tion  "oVer  offenses  committed  in  Great  Britain  by  servicemen  of  this 
coiiiitry  nnd  their  dependents. 

#  Actually,  this  statement,  too,  was  not  true.  The  agreement  in  ques¬ 
tion,  which  I  have  checked,  makes  no  reference  at  all  to  the  dependents 
of  servicemen.  It  was  a  wartime  agreement  covering  a  period  when 
servicemen  were  not  permitted  to  have  any  dependents  accompany 
them  overseas. 

Now,  I  make  no  attempt  to  explain  how  these  untrue  statements 
have  crept,  into  one  Supreme  Court  decision  after  another,  but  I  be- 
liovo  that  it  is  indicative  of  the  fact  that  the  court  is  not  performing 
its  duty  in  tho  manner  that  the  people  and  Congress  expect  and  have 
a  right  to  demand  of  it,  and,  therefore,  Congress  has  the  obligation 
to  do  something  to  correct  the  situation. 

Another  reason  why  we  feel  Congress  should  act,  is  because  the 
Court  is  not  responsive  at  the  present  time  to  the  will  of  the  people. 

Senator  Watkins.  Just  what  do  you  mean  by  that? 

Mr.  MqNamara.  Well,  we  are  supposed  to  have - 

Senator  Watkins.  In  other  words,  you  think  they  ought  to  go  out 
and  count  noses? 

Mr.  MoNamara.  No.  sir,  I  don’t,  but  we  have  self-government  or 
yte  should  have,  and  if  you  have  self-government  in  every  branch  of 
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tho  FcdfMl  power,  tho  judicial  ns  well  ns  the  legislative  and  execu¬ 
tive,  it  will  .bo  generally  responsive  to  the  will  of  tho  people.  Tho 
Court’s  function  is  to  interpret  legislation.  The  legislation  is  the 
will  of  tho  people.  In  other  words,  the  Court  is  supposed  to  interpret 
the  will  of  tho  pooplo,  what  tho  pooplo  want,  inasmuch  as  legislation 
is  an  expression  of  their  wilt,  and  if  it  does  not  do  this,  it  oocomos 
an  act  of  autocraoy  rathor  than  democracy  and.  Justice  Drannan, 
I  might  point  out,  has  just  recently  expressed  this  vlow  in  a  talk 
at  Georgetown  University  last  fall  wlion  he  said : 

Law  Is  hero  to  servo  Insofar  as  law  can  do  so  the  realisation  of  nan’s  ends 
And— 

Law  is  service  to  Attain  tho  ends  tlmt  society  desires. 

Under  tho  present  Supremo  Court,  howovor,  United  States  law  is  not 
serving  tho  ends  and  desires  of  tho  American  pooplo.  They  liavo  shown 
what  their  desires  are,  as  far  ns  communism  is  concerned,  by  tho  sup¬ 
port.  thoy  havo  given  tiio  Smith  Act  since  it.  was  passed  18  years  ago. 
They  havo  shown  their  desires  by  tiro  support,  they  lmvo  given  tno 
Communist  Control  Act,  tho  Internal  Security  Act  of  1050,  by  tho 
support  they  havo  given  42  Stato  sedition  laws  and  numerous  otlior 
measures  adopted  on  ail  levels  of  government  to  curb  communism. 

I  might  niontion  a  few  public  opinion  polls  which  are  nortinciit 
here.  The  Gallup  poll,  May  1050,  stated  tlmt-  tho  Mnndt-Nixon  hill 
which,  with  minor  changes,  is  tho  Internal  Security  Act  of  today, 
“meets  with  tho  overwhelming  approval  of  United  States  voters.” 

Another  poll,  tho  Psychological  Corporation  of  New  York  City, 
released  on  May  26,  1050,  showed  that  persons  interviewed  in  132 
cities  and  towns,  T0.2  percent  said  thov  believed  “a  Communist  is  a 
traitor  to  the  United  States”  and  only  0  porcent  answered  “no”  when 
asked  whether  they  so  believed,  and  the  same  question  was  asked  in 
January  1048,  when  65  percent  lmd  answered  “yos”  to  it  and  in  April 
1049, 79.6  percent. 

Another  Gallup  poll  later  in  the  year  1050,  stated  that  when  ques¬ 
tioned  about  what  should  be  done  with  Communist  Party  members 
in  the  event  of  war  with  Russia,  only  1  percent  of  those  polled  had 
said,  “Nothing.  Everyone  is  entitled,  to  freedom  of  thought.”  The 
overwhelming  majority  expressed  the  belief  that  Communists  should 
be  placed  in  prison,  in  internment  camps,  exiled  from  the  United 
States,  sent  to  Russia^or  shot  or  hanged. 

Now,  in  spite  of  this,  the  Supreme  Court,  in  its  recent  decisions,  has 
struck  down,  crippled,  and  emasculated  one  antisubversive  law,  order 
and  agency  after  another.  And,  I  think  this  demonstrates  that  it  is 
not  at  all  responsive  to  the  will  of  the  people,  which  it  should  be  in  a 
general  way. 

The  outcry  of  people  against  the  Court  in  the  past  2  years  and  the 
lack  of  protest  from  the  people  over  the  last  10  years  while  the 
various  antisubversive  measures  were  being  enacted,  is  an  indication 
how  far  removed  from  the  will  of  the  people  the  Court  is. 

I  might  add  that  the  great  number  of  lower  court  decisions  .tjie 
Supreme  Court  has  had  to  strike  down  to  arrive  at  its  recent  decisions^ 
is  an  indication  that  a  serious. question  exists  as  to  the  Court’s  compe¬ 
tence.  We  can  say  the  Court  has  beeh  correct  in  all  of  the&  Oases 
only  if  we  first  admit  that  all  the  lower  courts,  made  up  of  judges  of 
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many  years’  experience  and  high  repute,  have  boon  consistently  wrong. 

Now,  various  proposals  havo  been  made  for  handling  this  question. 
It  has  been  suggested  that  the  Court  be  impeached,  that  wo  elect 
Justices,  that  Congress  be  given  the  power  to  veto  the  Supreme 
Court's  decisions,  that  Supremo  Court  Justices  be  subject  to  recon- 
flmiation  at  evory  so  many  years,  that  previous  judicial  experience 
bo  roquirod.  and  that  no  one  who  hnd  held  political  office  in  tlio  lost  6 
years  or  bo  no  allowed  to  sit  on  the  Court,  or  that  the  Court  be  required 
to  grant  a  full  oral  hoaring  on  every  caso  before  it  decides. 

Some  of  tlieso  havo  merits,  others  I  think  would  not  solve  the  prob¬ 
lem  at  all.  Some  of  them  would  involve  an  amendment  to  the  Con¬ 
stitution  which  I  think  should  bo  avoided  unless  it  is  absolutely 
necessary.  And  inasmuch  as  the  Constitution  has  clearly  given  the 
Congress  tho  powor  to  curb  the  appellate  functions  of  the  Court,  and 
wo  havo  something  already  existing  that  will  provide  the  answer  to 
this  question,  it  is  our  feeling  thnt  S.  2640  is  tho  answer. 

Senntor  Watkins.  Lot  mo  ask  you  this  question.  Suppose  this  law 
became  oflectivo  and  the  Supreme  Court  could  be  deprived  of  juris¬ 
diction  in  tho  matters  mentioned.  And  then  your  circuit  courts  of 
nppoal  should  follow  pretty  much  tho  pattern  that  the  Supremo  Court 
had  followed  prior  to  tho  enactment  of  this  act.  What  would  you  do 
next? 

Mr.  MoNamaiia.  Well,  I  would  sny,  Senator,  if  that  happens - 

Senator  Watkins.  I  am  asking  that  for  information  because  it 
could  happen.  It  is  possible  that— — 

Mr.  MoNamaka.  Yes;  I  would  say  whenever  tho  situation  was  bad 
enough  thnt  it  is  tho  duty  of  Congress  to  act  in  tho  interest  of  national 
security,  and  if  it  had  to  do  that,  it  would  again  enact  legislation 
that  would  tako  core  of  that  problem.  Now,  what  would  be  the  best 
form,  I  don’t  know. 

Sonator  Watkins.  Would  you  take  jurisdiction  nwny  from  the 
circuit  courts  of  appeal,  tho  intermediate  courts? 

Mr.  MoNamaka.  I  would  say - 

Senator  Watkins.  If  you  applied  the  same  remedies,  you  might 
got  to  the  point  whore  you  don’t  have  anybody  to  consider  these 
maud's  at  all,  wouldn’t  you? 

Mr.  MoNamaka.  In  theory,  yes;  but  I  don’t  think  in  practice  w« 
would  ever  come  to  that  because,  ns  I  mentioned  before,  what  the 
Snpremo  Court  has  lieen  doing  is  reversing  one  Federal  court  after 
another.  In  the  summary  I  made  earlier  in  my  statement  of  the  20 
recent  Supreme  Court  decisions,  I  point  out  that  in  case  after  case, 
the  Supremo  Court  has  reversed  State  courts  and  then  1  or  2  Federal 
courts.  In  other  words,  it  seems  that  wo  have  reached  the  point 
wlioro  our  lower  courts  have  a  body  of  law  and  traditional  law  that 
they  abide  by,  that  they  believe  in.  It  gives  them  a  sound  basis  from 
making  decisions.  But,  in  spite  of  all  that,  these  cases  come  up  to  the 
Supreme  Court.  The  Communists  have  lost  every  single  appeal  in 
all  of  the  lower  State  courts,  and  then  win  when  the  case  cornea  to 
the  Supreme  Court.  So  there  has  been  a  consistency  in  our  lower 
courts,  but  it  seems  to  be  lacking  in  the  Supreme  Court.  So,  from 
a  practical  viewpoint,  I  don’t  think  we  would  arrive - 

Senator  Watkins.  These  questions  just  naturally  present  them¬ 
selves.  I  haven’t  made  up  my  mind  on  this  question  at  all  and  I 
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um  socking  nil  the  light  I  ran  gel.  Thai  question  tines  nrise.  Judges 
ohimgo  ns  time  gtx'S on. 

Suppose  we  lind  (lie  some  situation  in  (lie  intermediate  nppollnte 
courts  wo  now  lutve  in  the  Supreme  Court.  Now,  ns  you  sny— well, 
of  course,  Congress  could  then  net.  Wlmt  next  enn  it  do?  is  there 
anything  else  we  might  do  other  than  tnke  nwny  the  Supremo  Court’s 
jurisdiction  in  these  cases?  Is  there  any  other  livenin'? 

Mr.  McNamara.  I  linve  not  explored  other  possible  remedies.  As 
to  impeachment,  in  my  statement  I  sny  it  would  appear  that  grounds 
for  impeachment  do  not  exist.  The  Constitution  provides  that  im¬ 
peachment  can  he  only  for  “treason,  bribery,  or  other  high  crimes,  and 
misdemeanors.”  Anil  1  don't  believe  there  are  grounds  for  charging 
the  High  Court,  the  Supreme  Court,  with  that.  Therefore,  1  reject 
the  idea  of  impeachment. 

Senator  Watkins.  1)o  you  know  of  any  other  grounds  that  might 
possiblv  bo  used  f 

Mr.  McNamara.  One  thought  that  occurs  to  me  is  the  Constitution 
says  thnt  the  Justices  shall  hold  their  position  under  conditions  of 
good  behavior.  Now,  Congress  1  believe  has  never  defined  just  what 

Kd  behavior  is.  I  do  not  propose  n  definition  for  this  good  behavior 
that  might  he  one  way  of  handling  this  situation,  by  drawing, up 
a  definition  of  good  behavior  that  would  cover  this  theoretical  problem 
if  it  arose. 

Senator  Watkins.  I  assume  you  recognize  that  this  is — the  remedy 
proposed  hero  is  a  rather  drastic  one.  Of  course,  I  rccognizo  tho 
situation  is  also  one  that  calls  probably  for  some  action.  I  personally 
do  not  agree  with  many  of  tnose  decisions  tho  Supreme  Court  has 
rendered  in  those  cases,  lint  ns  a  lawyer  and  a  former  judge,  I  recognize 
the  fact  that,  many  times  people  hccoino  disturbed  at  wlmt  courts  do, 
and  then  later  on  the  same  courts  aits  received  with  considerable  re¬ 
spect  after  thnt,  the  decisions  are,  with  great  respect  thereafter. 

Mr.  McNamara.  I  know,  Senator,  tho  reaction  of  many  people  is 
that  this  is  a  rather  drastic  measure  but  I  think  it  is  due,  in  part. — 
I  mentioned  here  thnt  certain  myths  creep  into  society  over  a  period 
of  yeare  and  I  believe  one  of  tho  current  myths  is  that  the  Supreme 
Court  is  not  only  tho  supremo  court  of  tho"  land  but  is  tho  supreme 
power  that  is  somehow  above  all  the  other  branches  of  government, 
that  it  should  be  up  there  on  a  pedestal  at  all  times.  It  cannot  be 
contradicted,  but  when  yon  read  the  Constitution,  it  clearly  provides 
that  Congress  has  power  over  the  courts,  that  if  anything",  Congress 
is  the  more  important  branch  of  the  government. 

Senator  Watkins.  At  least  we  like  to  think  so  over  here. 

Mr.  McNamara.  Well.  I  think  it  is  constitutionally  sound.  The 
Founding  Fathers  very  clearly  gave  the  Congress  a  very  strong  power 
over  the  Court  which  I  don’t  think  they  would  have  done  if  they 
had  thought  that  the  Court  should  bo  above  or  beyond  curbing  or 
criticism.  Obviously,  if  we  are  going  to  maintain  our  balance  of 
powers,  the  Congress  must  have  some  means  of  disciplining  the  Court 
or  the  executive  oranch  of  the  Government  when  they  overstep  their 
bounds,  and  that,  I  think,  is  where  the  Constitution — where  the 
Founding  Fathers  were  so  explicit  in  saying  the  appellate  courts  and 
the  Supreme  Couit  are  always  and  completely  subject  to  the  will  of 
Congress. 
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So,  oven  though  tlmt  sounds  drastic,  it  is  just  because  many  of  us 
don’t  mul  flip  Constitution  frequently.  Wo  nro  not  familiar  with 
all  of  its  provisions  and  wo  have  cleveloped  this  idea  thnt  the  Supremo 
Court  is  supremo  in  overy  way  when  actually  it  isn’t. 

Senator  Watkins.  Do  you  have  any  questions? 

Senator  Jknnkh.  I  have  no  questions. 

Senator  Watkins.  You  haven’t  linished  your  statement  yet,  have 
yon?  I  interrupted  you. 

Mr.  McNamara,  Not  quite.  I  would  just  like  to  make  one  moro 
point  and  that  will  wind  it  up. 

Senator  Watkins.  All  right,  sir,  go  right  ahead. 

Mr.  MoNamaua.  I  say  that  another  misconception  currently  finding 
favor  is  tho  idea  that  the  executive  branch  of  the  Government  ana 
the  judiciary  are  much  more  reliable  than  the  legislative^  that  they 
are  sounder,  moro  reasonable,  more  stable,  and  not  so  liable  to  bo 
irresponsible,  immoderate,  or  hysterical;  that  they  have  much  more 
devotion  to  tho  Constitution  than  the  Congress  does. 

Reason  tolls  us,  however,  that  tho  531  men  and  women  who  mako 
up  tho  Congress  are  a  stabler  and  safer  group  with  which  to  trust  the 
ncoplo’s  interests  than  a  Supreme  Court  of  only  0  men  or  an  executive 
branch  mado  up  of  1  man  elected  by  the  people  who  has  surrounded 
himself  with  Ins  own  choice  of  administrators. 

Ifcspite  all  of  the  recent  charges  of  hysteria  and  irresponsibility  on 
the  part  of  Congicss,  and  despite  the  fact  that  the  phenomenon  of 
mass  hysteria  does  exist,  the  fuel  is  that  531  men  and  women,  the 
great  majority  of  whom  nro  attorneys,  former  judges,  doctors,  engi¬ 
neers,  and  men  of  a  generally  high  educational  level,  will,  as  a  rule, 
bo  difficult  to  panic  or  push  into  irresponsible  action.  Their  very 
numbers,  tho  variety  of  ideas,  beliefs,  and  thoughts,  among  so  largo 
a  group,  argues  its  greater  responsibility,  just  as  it  does  its  being 
better  informed  on  a  variety  of  subjects  than  a  small  group  of  men, 
and  its  being  closer  to  the  people  and  their  desires. 

Our  organizations  resolutions  make  it  clear  thnt  we  are  counting 
on  the  Congress  to  correct  the  evils  wrought  by  the  Supreme  Court. 
I  trust  that  the  Congress  itself  ami  the  people  of  this  country  will 
therefore  adopt  our  faith  in  the  Congress  as  the  more  trustworthy 
agency  of  the  Government,  and  also  our  conviction  about  its  consti¬ 
tutional  superiority  and  its  clear  responsibility  and  right  to  take 
needed  action  now  in  ivgavd  to  what  the  Supreme  Court  has  done  to 
onr  national  welfare. 

The  Veterans  of  Foreign  Wars,  therefore,  urges  this  subcommittee, 
the  full  Senate  Judiciary  Committee,  and  the  Congress  as  a  whole,  to 
act  favorably  on  S.  2G4G,  a  measure  which  we  deem  beneficial  to  the 
interests  of  this  Nat  ion  and  itspeople. 

.  In  closing,  I  would  like  to  express  to  .the  subcommittee  onr  apprecia¬ 
tion  for  being  given  the  opportunity  to  express  our  views. 

Senator  Watkins.  Senator  Jenner,  do  you  have  any  questions? 

Senator  Jenner.  I  have  no  questions.  I  am  sorry  I  didn’t  get  in 
to  hear  the  whole  presentation  of  the  witness,  blit  I  certainly  want  to 
thank  yon  and  vour  organization  for  the  interest  you  have  taken  in 
coming  l>efore  this  committee  and  presenting  your  Views  on  this  bill. 
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Senator  Watkins.  I  join  with  Senator  .Tenner  in  expressing  that 
appreciation.  It  is  a  very  interesting  question  and  I  mn  sure  you  will 
agree  with  me  that  it  is  one  that  should  be  given  very  careful  con¬ 
sideration. 

Mr.  McNamaha.  I  surely  do.  Senator. 

Senator  Watkins.  And  I  tliink  that  is  just  what  this  committee 
will  do.  You  may  be  excused  now. 

Mr.  McNamara.  Thank  you,  sir. 

(Witness  excused.) 

Senator  Watkins.  We  will  call  Mr.  Irving  McCann  of  Washington, 
D.  C. 

TESTIMONY  OF  IRVING  G.  McCANN,  WASHINGTON,  D.  C. 

Senator  Watkins.  Did  you  hear  the  statement  I  made  to  Mr. 
McNamara  about  summarizing  your  paper  ? 

Mr.  McCann.  Yes,  sir.  Mine  is  brief.  I  can  give  it  in  10  or  15 
minutes. 

Senator  Watkins.  Whatever  way  you  would  like. 

Mr.  McCann.  I  would  like  to  do  it  that  way  nud  then  answer  ques¬ 
tions.  1  may  make  3  or  4  interpolations  because  of  the  inquiries  you 
have  made,  but  I  think  my  document  won’t  take  but  10  or  15  minutes 
to  read. 

Mr.  Chairman  and  members  of  the  committee,  for  the  purpose  of 
identification  my  name  is  Irving  G.  McCann  of  1700  K  Street  NW., 
Washington,  D.  C.  As  to  my  qualifications  as  a  witness,  I  received 
academic  degrees  from  four  colleges  and  universities  and  am  a  member 
bar  of  the  United  States  District  Court  and  the  Court  of  Appeals  for 
the  District  of  Columbia,  the  United  States  Supreme  Cxrort,  and 
several  other  Federal  and  State  courts.  I  have  practiced  law  for  40 
years  and  at  this  time  am  an  associate  of  and  trial  lawyer  for  the  firm 
of  Brookhart,  Becker  &  Dorsey  of  this  city.  This  is  a  personal  state¬ 
ment  based  solely  on  my  judgment  and  70  years  of  experience,  and 
my  associates  are  not  responsible  for  the  views  which  I  express.  I 
have  seved  as  special  assistant  to  the  Attorney  General  of  the  United 
States,  as  counsel  for  three  select  committees  of  the  House  of  Repre¬ 
sentatives,  and  as  general  counsel  of  the  Standing  Committee  on  Edu¬ 
cation  and  Labor  of  the  House  of  Representatives  in  the  80th  Congress 
which  enacted  the  Taft-IIartley  law.  I  am  the  author  of  Why  the 
Taft-Hartley  Law?  Sly  experience  has  given  me  a  very  strong  faith 
in  the  integrity  of  the  Congress  as  the  guardian  of  the  rights  of  the 
States  and  citizens  of  the  United  States.  It  is  my  favorite  branch  of 
the  Government.  That  is  an  interpolation. 

Senator  Watkins.  We  might  agree  with  you  on  that-  However, 
sometimes  I  think  Senator  Jenner  and  I  would  also  agree  that  the 
Congress  does  some  things  that  we  don’t  like  and  we  might  want  to 
limit  its  jurisdiction. 

Mr.  McCann.  That  is  right;  yes,  sir.  That  is  all  right,  too.  I 
think  that  people  ought  to  object - 

Senator  J enner.  The  people  can  handle  our  jurisdict  ion. 

Air.  McCann.  They  take  care  of  that  every  6  years,  Senator. 

While  I  have  the  greatest  respect  for  our  Federal  judiciary,  I  do 
not  know  a  single  one  of  them  who  is  infallible.  They  are  human 
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beings,  and  putting  black  robes  on  them  does  not  endow  them  with 
wisdom.  It  may  make  some  of  them  conceited,  captious,  and  unrea¬ 
sonable,  but  it  does  not  make  any  of  them  supermen.  The  Congress 
of  the  United  States  has  a  constitutional  duty  to  police  the  judiciary. 
And  I  think  they  have  a  constitutional  duty  to  restrict  the  judiciary 
and  that  they  should  do  so  when  they  get  beyond  their  field,  their 
proper  field  of  activities. 

I  nave  not  studied  and  am  not  qualified  to  discuss  the  specific  pro¬ 
visions  of  S.  2646  to  fctrip  the  Supreme  Court  of  its  authority  to  review 
cases  in  the  different  areas  of  the  security  field.  But  I  do  have  a  very 
strong  conviction  that  the  Supreme  Court  of  the  United  States  has 
exceeded  its  constitutional  authority  in  assuming  jurisdiction  with 
respect  to  matters  which  the  Founding  Fathers  specifically  reserved 
to  the  Congress,  the  executive  branch,  tne  States,  and  the  people. 

I  appear  before  your  committee  to  urge  that  legislation  be  enacted 
not  only  to  limit  the  authority  of  the  United  States  Supreme  Court 
to  prevent  it  from  encroaching  upon  the  constitutional  rights  granted 
to  the  Congress  and  the  executive  branch,  but  also  to  stop  the  Supreme 
Court  from  meddling  with  the  rights  reserved  in  the  Constitution  to 
the  States  and  to  the  people.  I  also  respectfully  urge  your  committee 
to  amend  S.  2646  to  require  the  Supreme  Court  to  perform  one  of  the 
primary  duties  for  which  it  was  created,  namely,  to  review  and  ad- 

{udicate  those  cases  in  which  any  circuit  court  or  appeals  sitting  en 
anc  has  decided  a  question  of  law  by  a  mere  majority. 

And  I  think,  Mr.  Chairman,  that  one  of  the  most  important  studies 
which  this  committee  could  make  would  be  a  statistical  study  of  the 
Supreme  Court’s  activities  with  respect  to  various  subject  matters. 
How  many  cases  of  review  have  been  requested  on  communism  !  How 
many  writs  of  certiorari  have  been  granted  in  the  last  10  years  !  How 
many  petitions  for  writs  of  certiorari  have  been  requested  by 
minority  groups!  How  many  were  granted!  How  many  denied! 
How  many  requests  for  certiorari  haveoeen  made  by  practicing  attor¬ 
neys  such  as  myself  after  decisions  such  as  I  am  going  to  discuss  here 
where  a  court  of  appeals  clearly  decides  an  issue  one  way  or  the  other! 
How  many  writs  of  certiorari  were  granted  by  the  court! 

I  think  it  is  time  in  this  country  that  the  rights  of  all  the  people 
should  have  a  hearing  before  the  Supreme  Court  as  well  as  Commu¬ 
nists  and  minority  groups.  Now,  that  is  an  interpblation.  [Ap¬ 
plause.] 

The  Congress,  as  the  elected  representatives  of  the  people,  has 
not  only  the  right  but  also  the  duty  to  stop  the  Supreme  Court  from 
interfering  in  affairs  which  do  not  concern  it.  It  also  has  the  right 
and  the  duty  to  require  the  Supreme  Court  to  review  and  decide  all 
cases  where  a  circuit  court  of  appeals  sitting  en  banc  clearly  demon¬ 
strates  by  a  bare  majority  decision  the  need  for  a  clarification  and 
determination  of  the  law. 

It  is  my  opinion  that  if  the  Supreme  Court  is  stripped  of  its  juris¬ 
diction  to  intrude  in  the  affairs  of  Congress,  the  executive  branch, 
and  the  States,  it  will  have  ample  time  to  perform  at  least  some  oi 
the  duties  for  which  it  was  created.  When  I  suggest  that  it  should 
be  mandatory  upon  the  Supreme  Court  to  pass  on  questions  which  a 
full  court  of  appeals  decides  by  a  mere  majority,  it  seems  to  me  that 
this  is  a  very  modest  and  reasonable  requirement  for  the  Congress,  to 
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make  of  tho  Supremo  Court.  When  n  circuit  court  of  np|>eiils  de¬ 
cides  any  case  by  a  vote  of  5  to  4,  there  must  of  necessity  l>e  consider¬ 
able  doubt  as  to  tho  wisdom  and  justice  of  such  a  decision. 

As  you  well  know,  mast  Federal  judges  aro  appointed  to  oflice  ns 
a  reward  for  political  services  to  the  party  in  power.  Homo  of  them 
vise  above  their  former  estate  ns  politicians  and  Income  groat  judges, 
but  others  follow  the  same  formula  on  tlm  lieneh  which  made  it  pos¬ 
sible  for  them  to  secure  their  up|>oinlmaiitvS  to  the  judiciary;  namely, 
you  scratch  my  back  and  III  scratch  yours.  That  is  why  so  many 
Supreme  (\mrt  Justices  and  circuit-court  judges  pair  oil  the  way 
they  do  on  important,  cases.  Tlmt.  is  another  very  cogent,  raison  why 
it  should  he  mandatory  for  the  Soprano  Court  io  grant,  certiorari  in 
any  case  where  a  circuit  court  of  appeals  is  divided  5  to  4. 

With  your  permission  I  should  Uko  to  illustrate  the  need  for  such 
legislation  from  a  recent  ease  of  mine  in  which  the  Supreme  Court 
denied  a  petition  for  writ  of  certiorari.  On  May  2ft,  105ft,  T  tiled  suit 
for  damages  in  the  United  States  District  Court  for  the  District  of 
Columbia  on  lielmlf  of  Martjucrite  Jam! exon  anti  (*ecU  /V.  Jamiexon^ 
v.  Woodwai'd  cf»  Lothrop  ant!  Helena  llnbinxtein*  Inc.*  and  demanded 
a  jury  trinl.%  The  suit  was  based  upon  the  manufaehir©  and  sale  by 
Helena  Rubinstein,  Tne.,  of  a  rubber  ropo  colled  a  Lithe-Lino  which 
was  advertised  and  wild  to  women  as  an  exercising  and  mincing  de¬ 
vice  which  anyone  could  use,  and  which,  if  used  according  to  instruo- 
tions,  would  restore  the  figure  of  tho  user  to  her  wedding-ring  size. 
The  Lithe-Line  was  sold  by  Woodward  &  Lothrop  to  plaintiff  Mar¬ 
guerite  Jamieson  and  delfvered  to  her  home  in  Virginia.  This  is 
the  little  miracle  worker  which  would  restore  any  woman’s  figure 
to  its  wedding-ring  size,.  You  will  not©  that  it  is  a  rubber  rope  about 
40  inches  long  with  handgrips  at  each  end. 

On  receiving  the  Lithe-Line  Mrs.  Jamieson  rend  the  instructions, 
sat  down  on  the  floor,  gripped  the  hand  holds  and  put  the  middle 
of  the  roj>e  upon  the  soles  of  her  feet;  then  she  lay  flat  on  her  back 
and  started  to  lift  her  feet  over  her  head  as  directed  and  illustrated 
in  the  instructions  which  accompanied  the  Lithe-Lino.  The  rope 
slipped  off  her  feet  and  struck  her  across  the  eyes  with  such  force  that 
she  suffered  a  detached  retina  of  her  left  eye. 

It  was  alleged  in  her  complaint  that  the  “device  when  used  according 
to  instructions”  was 

‘inherently  dangerous  to  the  user  nud  failure  of  defendants  to  warn  or  otherwise 
protect  plaintiff  Marguerite  Jamieson  against  sueli  danger  constituted  negli¬ 
gence  and  breach  of  warranty  of  fitness.** 

It  was  further  stated  by  plaintiffs  in  answer  to  an  interrogatory  by 
defendants  that— 

No  safety  or  protective  device  of  any  nature  to  prevent  the  Lithe-Line  from  strik¬ 
ing  the  user  doing  the  Tummy  Flattcner  exercise — now,  that  was  the  exercise 
to  flatten  the  tummy  when  they  put  it  over  the  feet  and  push  up  with  the  rope— 
is  provided  by  the  defendants  nor  is  any  warning  of  danger  given. 

The  deposition  of  Marguerite  Jamieson  was  taken  by  defendants 
and  she  testified  to  reading  about  the  Lithe-Line  in  an  advertisement 
by  Rubinstein  in  a  ladies'  magazine  and  to  purchasing  a  Lithe-Line 
from  Woodward  &  Lothrop  and  that  said  Lithe-Line  was  delivered 
to  her  homo  in  Virginia.  She  further  testified  that  she  read  the  in¬ 
structions  before  using  it  and  that  she  was  following  the  instructions 
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Mluin  the  injury  to  lior  eye  occurred.  Defendants  thereafter  filed  a 
motion  for  summary  judgment  and  the  motions  court  asked  to  seo  the 
Lithe-Liim — 1  don’t  think  lie  picked  it  up,  so  much  ns  picked  it  up, 
hut  he  asked  to  see  it — which  lie  looked  at  and  compared  with  an  old- 
fashioned  skip  rope,  jumping  rope  that  little  girls  used  to  use.  Later, 
the  court  allowed  his  complete  ignorance  of  the  pleadings  in  the  case 
when  ho  asked,  “Is  this  an  elastic  rope?’’  When  my  associate,  Mr. 
Dorsey,  said,  “Your  Honor,  this  elastic,  rubber  rope  has  quite  a  hit  of 
tonsilo  strength”  the  court  interrupted  him  with  the  profound  state¬ 
ment,  “Mr,  Dorsey,  you  can  take  an  ordinary  rubber  band  and  stretch 
it,  and  if  you  are  careless  with  it,  it  might  snap;  and  ordinarily  it 
would  not  hurt  anvlxuly,  but  it  might  hurt  somcfiody  *  *  *  it  might 
hit  you.  I  would  not  suppose  you  would  have  a  cause  of  action 
against  the  manufacturer  of  the  rubber  band  or  the  person  who  sold 
it  to  yon.”  To  which  Mr,  Dni-sey  replied,  “No,  I  would  not  suppose 
so  either.  Mill  the  manufacturer  didn’t  advertise  and  sell  tlmt  for 
a  particular  purpose,  or  provide  particular  instructions  for  its  use, 
which  if  you  follow  and  t lion  are  injured  does  give  rise  to  a  cause  of 
action.  What  the  defendants  in  this  case  are  attempting  to  do  is  to 
prevent  any  of  the  questions  of  adequacy  of  warning,  particularly  in 
view  of  tile  strength  developed  in  this  article  when  you  use  it  in 
accordance  with  the  instruct  ions,  from  ever  being  presented.” 

Without  prolonging  this  narrative,  the  court  cut  Mr.  Dorsey's  argu¬ 
ment  oil  short  and  arrogated  the  functions  of  a  jury— now,  may  it 
please  (lie  Senate,  the  Constitution  gives  people  the  right  to  a  jury 
trial,  and  right  here  is  whore  the  district  courts  very  frequently  forget 
the  Constitution,  lie  assumed  the  powei’s  of  a  jury.  1  don’t  want 
any  judge  who  lias  a  limited  experience  to  pass  on  a  technical  question 
such  as  this.  I  will  take  the  four  or  five  hundred  years  of  experience 
of  ordinary  men  who  know  something  about  it.  That  judge  knew 
more  about  rubber  bands  than  he  did  about  athletic  equipment,  and 
his  last  exercise  was  probably  with  a  skin  rope. 

Now.  vonr  ordinary  jury  will  have  broad  personal  exjierience  that 
they  can  bring  to  bear'on  the  thing. 

Now,  getting  back  to  my  problem. 

Without  prolonging  this  narrative,  the  court  cut  Mr.  Dorsey’s  argu¬ 
ment  off  short  and  arrogated  the  functions  of  a  jury  by  finding: 

It  la  clear  from  the  record  of  this  motion  that  there  is  no  basis  for  any  con¬ 
tention  that  either  of  the  defendants  was  negligent  in  any  way  or  did  anything 
or  failed  to  do  anything  that  was  the  proximate  cause  of  the  accident. 

So  the  court  granted  summary  judgment  to  defendants  and  denied 
plaintiffs  their  constitutional  right  to  a  trial  by  jury  and  the  deter¬ 
mination  by  a  jury  after  hearing  all  of  the  evidence  as  to  whether  or 
not  defendants  were  negligent. 

We  thereupon  filed  an  appeal  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia.  Following  the  submission  of  briefs, 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit,  sitting  as  the  usual  three-judge  panel,  heard  oral  argument 
from  counsel  tor  petitioners  and  respondents  on  May  3,  1056.  On 
January  18,  1957,  or  7  months  later,  the  court  of  appeals  ordered, 
sua  sponte,  that  the  case  be  set  for  rehearing  before  the  court  en  banc. 
On  January  31,  1957,  the  court,  sitting  en  banc,  heard  oral  argument 
from  counsel  for  petitioners  and  respondents.  On  April  16,  1957, 
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tho  court  of  appeals  affirmed  tlio  judgment  of  tlio  district  court  in 
granting  a  motion  for  summary  judgment  both  ns  to  Woodward  & 
Lothrop  and  Helena  Itubinstein,  Inc.  Tlio  court  of  appeals  wan  in 
unanimous  agreement  in  affirming  tho  district  court  in  respect  to 
Woodward  &  Lothrop,  but  was  divided  ns  to  respondent  Helena 
Itubinstein,  Ino.  A  majority  of  5  judges  of  the  court  of  appoals 
decided  to  nfllrm  tho  district  court  as  to  Ilolonn  Itubinstoin,  Inc.,  but 
tho  remaining  4  judges— and,  of  that  4,  2  of  them  sat  on  tho  first 
argument  that  wo  had  before  tho  court  of  appeals;  in  other  words, 
2  of  a  in  tho  first  argument  agreed  that  wo  had  a  case  against  Ilolona 
Rubinstein,  but  the  remaining  4  judges  would  have  reversed  tho  dis¬ 
trict  court  as  to  Respondent  Rubinstein.  Wo  then  petitioned  tho 
United  States  Supremo  Court  for  a  writ  of  ccrliornvi  for  a  review  of 
tho  decision  Irv  the  United  States  Court  of  Appeals  for  tho  District 
of  Columbia  Circuit  ns  to  respondent  Helena  Rubinstoin,  Inc.  Tho 
petition  was  denied. 

Tho  majority  and  minority  opinions  of  (ho  United  States  Court  of 
Appeals  for  tho  District  of  Columbia  Circuit  in  Marguerite  Jamieson 
et  ah  v.  Woodward  <0  Lothrop  ct  ah  (247  F.  2d  23-42)  was  a  cuso  of 
national  interest,  involving,  ns  it  did,  tlio  question  of  tlio  responsibil¬ 
ity  of  manufacturers  who  advertise  their  products  ns  safe  nnd  furnish 
instructions  to  tho  uUimnto  consumer  on  how  tlioy  shnll  bo  used.  With 
respect  to  tho  instructions  given  by  Holona  Rubinstein,  Inc.,  for  tlio 
use  of  the  Lithe-Line  in  the  exercise  known  ns  tho  tummy  nnttonor, 
it  is  interesting  to  note  that,  between  the  timo  that  this  case  was  filed 
in  tlio  United  States  district  court  nnd  the  time  of  tlio  argument  boforo 
the  United  States  court  of  appeals  on  banc,  tlio  instructions  for  tho 
use  of  tlio  Lithe-Lino  wore  changed  and  tho  purchasers  of  the  Lithe- 
Lino  were  instructed  that,  in  tho  exerciso  known  ns  tlio  tummy  flat- 
toner,  thoy  should  put  their  feet  in  tlio  linndholds  nnd  pull  on  tho 
center  of  the  Lithe-Line.  The  court  of  appeals  would  not  consider 
this  at  tho  tinio  of  argument  because  it  was  not-  boforo  tho  trial  judge 
when  ho  granted  the  motion  for  summary  judgment.  Nevertheless, 
tho  fact  that  Helena  Rubinstein,  Inc.,  changed  thoir  instructions  to 
provide  for  a  safo  use  of  tlio  Lithe-Lino  was  an  admission  against 
interest. 

This  ens©  was  of  further  national  interest  because  it  involved  the 
interpiytation  of  tho  law  of  a  sovereign  State  (Virginia)  with  respect 
to  uegligenco  and  breach  of  warranty  of  fitness. 

The  truth  of  the  above  statements  is  established  by  tlio  fact  that  on 
December  15,  1057,  George  D.  Newton,  Jr.,  student  director  of  Yale 
University  Daw  School,  wrote  to  me.  requesting  copies  of  tlio  plead¬ 
ings  and*  record  on  appeal  in  Jamieson  v.  Wooaicard  <t*  Lothrop 
(supra)  and  said : 

We  think  the  above  case.  In  which  you  were  counsel,  Is  one  ot  legal  signifi¬ 
cance,  and  have  thus  selected  It  for  argument  tn  the  Yale  moot  court  of  appeals 
during  the  195S  spring  term. 

Finally,  without  burdening  your  record  with  numerous  ouotations 
from  tlio  minority  opinion  in  Jamieson  v.  Woodward  <&  Lothrop  (247 
F.  2d  34  through*  42),  it  is  my.  considered  judgment  that  it  woula.be 
difficult  to  find  a  dissenting  opinion  by  any  four  circuit  judges  which 
specifically  points  out  as  many  errors  in  fact,  in  logic,  and  in  law  in 
a  majority  opinion  as  does  the  minority  opinion  in  this  case.  It  is 
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difficult  to  understand  how  tho  Supremo  Court  could  have  denied 
certiorari  in  this  enso  if  tlioy  rend  tho  minority  opinion. 

Tho  Supremo  Court  has  been  so  preoccupied  with  doing  things 
which  it  ought  not  to  have  done  that  it  has  lxscn  negligent  in  failing 
to  do  tho  tilings  which  it  ought  to  huvo  done,  so,  1  respectfully 
roquost  that  your  subcommittee  amend  S.  2010  so  Mint  tho  Congress 
shall  put  an  end  to  the  sins  of  omission,  as  well  us  tlioso  of  commis¬ 
sion,  by  tho  Suprotno  Court. 

Now,  may  it  please  the  court,  that  completes  my  statement,  and  I 
would  liko  to  request  that  tho  opinion  in  tho  coho  of  Marguerite. 
Jamieson  cl  al.t  Appellant  v.  Woodward  d;  Lolhrop  lie  included  ns  an 
exhibit  in  connection  with  my  case,  so  that  the  criticisms  which  I  say 
were  made  by  tho  minority  of  tho  majority  opinion  may  lie  available 
to  anyone  who  was  interested  in  this  statement. 

Sonntor  Watkins.  Tho  request  will  lie  granted,  and  it  may  bo 
marked  ns  an  exhibit.  That  means  it  won’t  bo  copied. 

Mr.  McCann.  I  want  it  copied. 

Senator  Watkins.  When  wo  take  it  ns  nn  exhibit,  before  tho  com¬ 
mittee — if  wo  wero  to  copy  nil  these  Supremo  Court  decisions  in  full 
in  tho  record - 

Air.  McCann.  I  know  that,  Senator,  but  the  point  is  this.  The 
criticisms  I  have  made  of  tho  Supreme  Court  hero  aro  pinpointed 
in  tho  minority  opinion  there,  and  I  would  like  to  have  tho  minority 
opinion  at  least  follow  my  statement  so  ns  to  show  that.  I  am  not 
exaggerating,  but  stating  factually,  what  was  in  that  minority  opin¬ 
ion.  Now,  it  starts  with  pnge  34  and  goes  to,  I  think,  something  like 
42:1  am  not  sure. 

Senator  Watkins.  Well,  would  you  be  content  if  we  just  made  tho 
minority  opinion  reproduced  and  have  the  whole  thing  ns  an  exhibit? 

Mr.  McCann.  Yes,  but  have  the  minority  opinion  follow  my  state¬ 
ment,  and  then  anyone  can  see  just  what- — 

Senator  Watkins.  That  will  be  ordered. 

.  (The  minority  opinion  referred  to  will  be  found  in  the  Federal 
Reporter,  second  series,  and  is  as  follows :) 

(Prom  247  Federal  Reporter,  2d  ser'ei] 

JAMIESON  V .  WOODWARD  4c  LOT II BOP 

(Cite  as  247  F.  2d  23) 

WASHINGTON,  Circuit  Judge  (dissenting),  with  whom  EDGERTON,  Chief 
Judge,  and  BAZELON  and  FAHT,  Circuit  Judges,  Join. 

I  would  reverse  as  to  defendant  Rubinstein. 

Mrs.  Jamieson  bought  the  Lithe-Line,  manufactured  and  marketed  by  the  de¬ 
fendant,  for  the  purpose  of  reducing  her  abdomen.  Instructions  for  its  use  were 
packed  in  the  container  with  the  Lithe-line.  On  the  afternoon  of  the  day  the 
device  was  delivered  to  her  home  in  nearby  Virginia,  plaintiff  said,  she  read  the 
instructions  through,  did  two  of  the  exercises  there  described  and  recommended 
“to  get  the  feel  of  the  rubber  hose,"  and  then  proceeded  to  the  “Tummy  Flattened 
exercise,  the  particular  exercise  “that  was  supposed  to  reduce”  the  abdomen. 
She  followed  the  recommended  procedure  contained  In  the  instruction  booklet 
and,  while  so  doing,  the  Lithe-Line  slipped  off  her  feet  and  struck  her  across  the 
eyes,  knocking  her  unconscious  and  causing  a  detached  retina  and  permanent 
partial  loss  of  vision  In  the  left  eye.  The  Injury  occurred  while  she  was  perform¬ 
ing  the  exercise  exactly  as  the  manufacturer  had  directed  and  recommended, 
without  any  deviation  from  the  instructions  and  without  fault  on  her  part,  so 
far  as  the  record  before  us  shows.  Her  suit  Is  based,  not  on  the  theory  that  the 
manufacturer  put  on'  the  market  an  exerciser  in  Itself  inherently  dangerous,  os 
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tho  majority  npivonrs  to  belluvo,  but  on  the  premise  tlmt  the  exerciser  when  used 
as  directed  tty  tlio  manufacturer  became  dangerous  and  ttmt  the  manufacturer 
owed  a  duty  to  warn  or  otherwise  protect  lier  against  such  danger.  In  ottier 
words,  her  theory  Is  that  the  uso  of  the  Llthc-Llne  in  the  Tummy  Klattencr  exor¬ 
cise  ns  directed  by  the  manufacturer  created  an  unreasonable  risk  of  Injury 
which  gave  rise  to  a  duty  toward  users  of  the  device.  That  theory  of  liability 
Hilda  abundant  support  not  only  In  the  decisions  of  the  Virginia  courts,  which  gov¬ 
ern  hero,  but  also  in  the  general  law  of  negligence. 

1.  Let  us  look  llrst  at  general  principles.  The  majority  does  not  npjiear  to 
dispute  the  fact  that  the  Llthe-Llue  may  slip  off  tlio  feet  when  stretched  In  the 
Tummy  Flulleiior  exercise  as  directed,  and  that,  If  It  does  so,  a  force  Is  released 
which  can  Inflict  Injury  on  the  user.  It  apparently  bases  Its  holding  that  the 
manufacturer  had  no  duty  to  warn  or  protect  the  user  ns  a  mutter  of  law  on  two 
grounds:  (a)  Hull  the  niatmfnelurcr  could  not  have  foreseen  (tie  risk  of  serious 
injury,  and  (b)  that  the  danger  was  so  obvious  that  the  manufacturer  was  Justl- 
lled  In  believing  that  users  would  realize  the  danger.1  Hut  the  record  now  before 
us  docs  not  provide  u  sufficient  factual  basis  to  uwurd  summary  Judgment  to  the 
manufacturer  as  u  matter  of  law  on  either  ground. 

The  majority  state's  that  “Any  article  may  slip  In  use.”  If  that  premise  Is  ac¬ 
cepted,  It  must  follow  that  the  manufacturer  could  mid  should  have  foreseen 
that  the  Line  might  slip  while  lielug  used  In  the  Tummy  Flnttener  exercise. 
From  the  directions  for  the  exercise  in  question — and  the  accompanying  draw¬ 
ing— it  would  appear  that  If  the  Line  slips,  the  user’s  face  will  usually  bo  In  the 
path  of  the  recoil.  While  Injury  of  the  type  here  Involved  and  other  serious 
Injuries,  ns  for  example  a  broken  nose  or  broken  teeth,  are  porhniw  less  likely 
than  a  facial  bruise,  a  black  eye,  a  bloody  nose,  or  a  cut  lip,  ull  were  within 
the  range  of  possibility  and  alt  can  reasonably  be  regarded  ns  sufficiently  serious 
to  Impose  a  duty  on  the  manufacturer  to  take  reasonable  steps  to  reduce  the 
danger.*  It  would  be  a  rare  woman  Indeed  who  would  willingly  use  an  exer¬ 
cise  which,  without  fault  on  her  part,  could  give  her  a  black  eye  or  n  cut  lip 
or  any  facial  Injury.  As  was  said  In  Poplar  v.  Bourjois,  1648,  208  N.  Y.  02,  80 
X.  K.  2d  334,  where  the  plaintiff  pricked  her  finger  on  an  Insecurely  fastened 
metal  star  on  a  perfume  box,  infection  developed,  mid  the  linger  wus  amputated : 
“•  •  •  liability  for  negligence  [on  the  part  of  the  manufacturer]  turns 
upon  the  foreseeability  of  any  harm  resulting  from  the  careless  conduct, 
not  upon  the  foreseeability  of  the  exact  nature  and  extent  of  the  Injury 
which  does  in  fact  ensue.  *  •  •  It  would  he  legally  inconsequential  that 
the  amputation  was  less  clearly  to  be  foreseen  than  a  simple  scratch  or 
pin  prick.”  Id.,  208  N.  Y.  at  pages  07,  68,  80  N.  B.  2d  at  pages  336,  337. 
And  as  the  Supreme  Court  has  recently  said : 

“It  was  not  necessary  that  [defendant]  be  In  a  position  to  foresee  the 
exact  chain  of  circumstances  which  actually  led  to  the  accident.”  Ferguson 
v,  Moore-McCormack  Ltues,  Inc.,  1057,  352  U.  S.  521,  77  S.  Ct.  457,  458,  1 

lx  Ed.  2d  611. 

Certainly  I  cannot  say  here  that  all  foreseeable  Injury  was  so  t rival  that  the 
manufacturer  is,  as  a  matter  of  law,  relieved  of  all  duty  to  protect  the  user 
from  injury.  Death  from  a  shoe  so  constructed  that  a  wrinkle  would  and  did 
develop  in  Its  lining  is  surely  unlikely,  but  the  fact  that  such  a  shoe  caused  a 
blister  has  been  held  sufficient  to  let  a  Jury  decide  the  question  of  liability  for 
negligence  in  a  case  In  which  the  blister  became  infected  and  death  resulted. 
Peartman  v.  Oarrod  Shoe  Co.,  1037, 276  N.  Y.  172, 11  N.  B.  2d  718, 


J  Camp*  ▼.  Seo/frtd,  1050.  801  X.  Y.  IBS.  05  N.  B.  2d  802.  a  cane  principally  relied  on.  In¬ 
volved  the  question  whether  the  complaint,  which  alleged  negligence  only  In  the  design 
of  an  onton  topping  machine,  stated  a  cause  of  action.  It  was  held  that  the  complaint 
was  defective  In  falling  to  allege  that  the  defect  (In  design)  was  latent  or  that  the  danger 
presented  hy  the  functioning  of  the  machine  was  not  known  to  the  plaintiff  or  other 
users.  In  our  case,  the  plaintiff  doe*  not  rely  on  negligence  In  design  as  such,  but  on 


of  it.  In  this  connection,  of.  James,  Products  Liability  ,~~34  Texas' L.~  Rev.  447  61-52 
( 1  **55  )  * 

Mt  Is  not  required,  of  course,  that  a  Product  be  accident-proof,  only  that  reasonable 
steps  be  taken  to  prevent  Injury.  Poisons  kill  and  knife  blades  cut.  With  poisons,  reason¬ 
able  care  normally  requires  the  use  of  an  adequate  warinng.  See  West  Disinfecting  Co.  ▼. 
Plummer,  1916,  44  Apn.  D.  C.  345.  But  with  'ordinary  knives,  though  danger  surely 
exists,  a  warning  would  add  little  to  the  ordinary  uscFs  knowledge  and  Is  not  generally 
thought  to  be  required.  However,  when  the  knife  blade  Is  a  rotary  wheel  used  with  a 
power  attachment,  then  there  may  be  an  unreasonable  risk  of  Injury  unless  a  shield  or 
similar  protective  device  Is  used.  The  precaution  need  not  (and  often  could  not  eliminate 
the  danger,  but  ft  at  Pvist  should  reduce  an  unreasonable  risk  to  n  reasonable  one). 
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Tho  Lltlu'-Lfiio  was  marketed  for  a  particular  class  of  pcrwais — overweight 
women  who  desired  to  reduce  or  “stren inline"  parts  of  their  body.  It  was  not 
marketed  for  Individuals  who  could  l>©  existed  to  have  any  Npcclal  training 
or  experience.  See  Kestnteniont  of  Torts  |  388,  Comment  1,  p.  1048  (1034).  The 
tendency  of  expanded  ruhtier  to  contract  to  Its  original  length,  when  released,  is 
undoubtedly  commonly  known  and  was  known  by  Mrs.  Jamieson,  according  to 
her  deposition  (see  footnote  4,  infra).  Hut  the  fact  that  she  understood  this 
hardly  Justifies  the  legal  conclusion  that  she  or  any  other  user  of  the  Llthe-LIno 
Would  understand,  without  some  tests,  training  or  experience,  that  rubber  of  the 
typo  and  consistency  used  In  the  Lithe-Line,  when  stretched  in  the  Tummy  Flat- 
tener  exercise  us  directed,  would  or  could  recoil  and  strike  the  face  of  the  user, 
with  the  Impact  alleged  to  have  occurred  here.  In  other  words,  the  resiliency  of 
rubber  generally  may  bo  assumed  to  be  a  fact  know  n  to  all,  but  reasonable  minds 
can  d liter  as  to  whether  the  danger  that  lurks  in  this  condition  hi  performing 
the  particular  exercise  recommended  by  the  manufacturer  here— a  striking  force 
which  can  hit  the  eye  ami  detneh  a  retina — was  readily  apparent  to  all  users  of 
tho  device.  See  James,  supra  at  5 4,  |K>lntlng  out  that  liability  Is  not  defeated 
even  under  Hie  narrowest  rule  unless  the  danger  that  lurks  in  a  particular  con¬ 
dition  Is  both  obvious  and  Is  fully  appreciated  by  the  victim*  And  while  the 
physical  laws  of  action  equaling  reaction  may  be  understood  by  some,  It  does  not 
follow  that  Mrs.  Jnmlesoii  or  any  other  housewife,  when  using  the  Llthe-Llne  as 
riliwted,  will  Inevitably  realize  that  she  is  stretching  the  Line  to  a  point  or  a 
IxwUiou  where,  on  rebound,  It  can  and  will  strike  her  face  with  the  force  here 
alleged.1  Similarly,  although  the  smoothness  of  the  rubber  rope  was  apparent, 
u  Jury  could  reasonably  find  that  users  would  be  justified  in  assuming  that  the 
ropo  would  not  slip.  The  manufacturer  originated  and  recommended  the  par¬ 
ticular  exercise  and  Invited  women  to  perforin  it,  and  the  user  might  assume 
with  ample  reason  that  the  manufacturer  had  used  reasonable  care  to  determine 
that  the  depression  in  the  bottom  of  (be  foot  formed  by  the  instep  would  bold  the 
rope  in  place  while  the  exercise  was  Iwring  performed.  Of.  K.  I.  DuPont  lie 
Nemours  Sc  Co.  v.  Hartdon,  8  Lir„  1 031,  73  F.  2d  2fSt  20;*  cf .  also  Barrett  v. 
Building  Patent  Scaffolding  Co.,  10*2,  311  Mnsw.  41,  45-40,  40  N.  K.  2d  II,  0.* 
The  situation  In  this  case  bears  some  analogy  to  that  In  Hopkins  v.  E,  I.  Du 
Pont  De  Nemours  Co.,  3  Cir.,  1052,  109  F.  2d  030,  033,  where  the  dangerous 
character  of  dynamite  generally  was  concededly  obvious  to  all,  hut  the  court 
pointed  out  that  the  Issue  was  whether  the  danger  involved  In  the  particular 


•James  cites Jn^upjwjrt^J.  C.LewJs  Motor  Co. vv Williams.  1052,  85  Oa 


Art  Metal  Works,  1030.  230  An p.  DIv.  114,  243 


3a.  App.  538, 
N.  V.  8.  496, 


eo  B  K  2d  816  *  Crl 

affirmed’  per  cur  lam  1031.  255'  N7Y76247l75  N.E.  3*1  ''Henry  \r.  Crook, ‘  1 0227202’  Anp! 
Dir.  10^  lOS^N.  \ .  *^042;  Karsteadt  v.  Philip  Gross  Hardware  *  Supply  Co.,  1022,  170 

4  Mrs.  Jamieson’s  testimony  on  deposition  concerning  Ibis  point  was : 

“Q.  (By  defendant  \Vq«lward  A  Lotbron’s  counsel!  You  knew  that  [the  Ltthe-Llnel 
was  an  elastic  band,  didn’t  you?  You  could  stretch  It  and  after  you  stretched  It  It  would 
contract  and  resume  Its  ordinary  position  like  a  rubber  band  does?  A.  That’s  right 

“Q.  Anri  you  knew  If  you  stretched  It  above  your  head  and  If  It  was  released— well,  Just 
as  If  I  were  stretching  It  between  the  thumb  and  the  fourth  finger  of  each  band,  and  if 
you  raised  one  hand  above  the  other  hand  and  let  (t  go  It  would  snap  down  on  the  bottom 
hand,  would  It  not?  A.  That’s  right 

“Q.  You  knew  that?  A.  Yes.” 

No  further  questions  on  this  point  were  asked.  Giving  the  plaintiff  the  benefit  of  all 
possible  Inferences  tn  her  faror,  this  testimony  falls  to  Indicate  that  she  understood  a* 
an  actual  fact  that  her  use  of  the  Line  as  directed  could  result  In  the  Line  striking  her 
face  on  rebound.  At  most.  It  Indicates  that  she  realised  that  it  might  strike  her  hands  If 
released.  Even  the  experience  of  a  small  boy  with  a  sling  shot— cited  by  the  majority, 
although  he  of  course  does  not  fall  In  the  genera]  class  of  persons  for  whom  this  device 
was  marketed— probably  would  not  make  him  fully  aware  of  all  the  factors  Inrolred  in 
the  potential  danger  here. 

*  The  court  there  said  : 

“Through  its  advertising  and  literature  the  defendant  had  expressly  invited  the  plaintiff 
and  other  growers  to  u«e  Its  product  for  the  purpose  of  disinfecting  bulbs  and  LulbleU, 
and,  since  It  had  undertaken  to  direct  the  manner  In  which  tt  should  be  used,  the  users 
had  a  right  to  assume  that  the  company  had  exercised  such  care  as  an  ordinarily  prudent 
manufacturing  chemist  would  usually  have  used  In  giving  the  dtrections  for  the  use  of 
such  a  product,  and  had  not  knowingly  prescribed  a  use  which  would  destroy  their  plants.” 

•  Barrett  Involved  the  question  whether  a  painter  had  assumed  the  risk  of  working  oA 
defective  scaffolding  furnished  hy  the  defendant  to  his  employer,  or  contributed  negligently 
to  his  Injury.  The  court,  In  deciding  that  these  were  Jury  questions,  applied  the  familiar 
rule  that  a  risk  Is  obvious  for  this  purpose  only  if  the  employee  can  be  found  to  have 
appreciated  the  risk,  taking  his  age.  Intelligence,  and  experience  Into  account,  and  held 
that  it  could  not  decide  that  matter  as  a  question  of  law.  Inter  alia  It  said,  40  X.  E.  2d 
at  page  0 :  “The  experience  of  the  plaintiff  Is  to  be  taken  Into  account,  but  he  had  a  right 
to  rely  to  a  reasonable  extent  upon  the  assumption  that  reasonably  safe  scaffolding  had 
been  provided.  •  *  •  But  we  are  of  opinion  that  tt  was  a  question  for  the  jury  to  deter¬ 
mine  whether  the  dangerous  condition  *  *  *  was  ohvlous.” 
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way  It  was  there  used  was  known  to  construction  workers,  and  declined  to  take 
the  case  from  the  Jury  at  the  conclusion  of  the  plaintiffs  case.1  Here  also  the 
Issue  Is  whether  the  danger  Involved  in  using  the  exerciser  In  the  articular  way 
It  was  used  was,  or  should  have  been,  fully  apparent  to  plaintiff  and  other  users, 
with  the  additional  important  factor  here  that  the  manufacturer  specifically 
recommended  aud  directed  that  it  be  used  in  that  way.  Much  less  than  in 
Hopkins  should  such  an  issue  be  decided  against  the  plaintiff  as  a  matter  of  law 
on  tho  incomplete  and  meager  evidence  here,  where  there  is  nothing  tending  to 
show'  that  all  elements  of  the  danger  involved  In  using  the  device  as  directed  were 
In  fact  known  to,  or  appreciated  by,  Mi's.  Jamieson,  and  where  there  is  no  basis 
for  n  legal  conclusion  Unit  she  must  be  charged  conclusively  with  knowledge  of 
the  danger,  on  the  theory  that  all  elements  of  It  must  have  been  apparent  to  all 
persons  invited  by  the  manufacturer  to  use  the  device.  In  those  circumstances, 
I  cannot  hold  that  the  manufacturer  ns  a  matter  of  law  could  reasonably  assume 
that  no  protective  measures  were  needed.  The  manufacturer  of  course  could  not 
expect  that  all  the  users  should  be  experienced  persons  who  are  able  to  recognise 
the  danger.  This  question,  like  foreseeability,  should  l>e  left  to  the  jury. 

In  any  eveut,  reasonable  minds  could  ilUTer  as  to  whether  the  manufacturer 
could  justifiably  expect  that  prospective  user  would  remain  fully  aware  of 
the  danger  after  reading  his  advertising  claims,  even  assuming  for  purposes  of 
argument  that  they  might  otherwise  be  reasonably  expected  to  recognize  aud  ap¬ 
preciate  It.  The  leaflet  of  instructions  furnished  with  the  Llthe-LIne  stated  inter 
alia: 

"Lithe-Line — easily  the  l>est  turn  done  to  the  body  beautiful  since  the 
curve  was  invented.  For,  given  enough  of  this  ingenious  little  elastic  rope 
it  1a  possible  for  any  body  to  prune  the  hips,  sleek  the  legs,  carve  the  walste- 
iine  •  *  And  do  it  pleasantly.  As  a  eat  does  It — with  the  same  grace¬ 
giving  movements.  ♦  •  ♦  You’ll  have  great  fun,  besides,  pulling  and  stretch¬ 
ing,  bending  ami  twisting  *  •  *.  A  real  workout  is  yours,  too,  against 
the  tenacity  of  the  Lithe-Line.  You’ll  marvel  at  the  supple  way  your  body 
responds  with  new  lines  of  rhythm  and  beauty  as  you  stretch  yourself  into 
shape  and  gain  the  grace  and  poise  that  you’ve  coveted  at  your  life." 

The  atmosphere  created  by  such  statements,  especially  the  representation  that 
it  Is  possible  for  “any  body”  to  reduce  it,  directed  at  weight-conscious  women 
such  as  the  plaintiff,  can  reasonably  be  expected  to  dispel  any  suspicion  of 
danger  and  to  “lull  the  user  *  ♦  •  Into  a  false  sense  of  security,”  and  this 
“might  also  reasonably  have  been  foreseen  by  the  defendant"  See  Maize  v. 
Atlantic  Refining  Co.,  1015.  352  Pa.  51,  55,  41  A.  2d  850,  852,  160  A.  L.  R.  449, 
where  the  court  used  this  language  in  holding  that  it  was  for  the  Jury  to  say 
whether  the  warning,  printed  in  small  type  on  a  label,  against  inhaling  the 
fumes  of  a  cleaning  fluid,  was  sufficient  where  the  label  contained  In  larger  type 
on  four  sides  of  the  can  the  word  “Safety-Kleen."  One  supplying  a  chattel  Is 
subject  to  liability  "if  by  word  or  deed  he  leads  those  who  are  to  use  the  chattel 
to  believe  it  to  be  of  a  character  or  in  a  condition  safer  for  use  than  he  knows 
it  to  be  or  to  be  likely  to  be."  Restatement,  Torts  $  388,  Comment  b  (1034).  Cf. 
Crist  v.  Art  Metal  Works,  1930,  230  App.  Dlv.  114,  243  N.  Y.  S.  496,  affirmed 
per  curiam  1931,  255  N.  Y.  624,  176  N.  B,  341,  where  it  was  said,  in  holding 
that  a  complaint,  based  on  injuries  received  by  a  child  from  a  toy  revolver 
represented  by  the  manufacturer  to  be  “absolutely  harmless,"  should  not  be 
dismissed  without  trial,  id.,  230  App.  Div.  at  page  117,  243  N.  Y.  S.  at  page  499: 
“The  advertising  matter  accompanying  it  [the  article]  may  induce  the  use  in 
such  manner  as  to  make  an  otherwise  harmless  article  a  source  of  danger." 
Compare  also,  as  to  the  assumptions  of  safety  which  may  reasonably  be  made 
by  users  on  the  baste  of  the  manufacturer’s  printed  statements:  McCormick  v. 
Lowe  &  Campbell  Athletic  Goods  Co.,  1940,  235  Mo.  App.  612,  624-625,  144 
S.  W.  2d  866,  871 ;  Woleho  v.  Arthur  J.  Rosenbluth  &  Co.,  1098,  81  Conn.  358, 


•  Heggblom  v.  John  Wanamaker  New  York,  1942,  17S  Mtsc.  792.  36  N.  Y.  S.  2d  777,  cited 
by  the  majority,  is  not  analogous.  It  Involved  an  exerciser  called  "Stretch-a-way,"  not  de¬ 
scribed  In  the  opinion.  A  robber  strap  of  the  exerciser  broke  after  3*A  years  of  safe  use. 
The  retailer,  not  the  manufacturer,  was  sued  for  breach  of  warranty  and  for  negligence  in 
falling  to  test  the  device  and  discover  that  It  was  defective.  In  the  course  of  holding  that 
no  liability  existed  on  the  part  of  the  retailer  to  the  plaintiff,  who  was  not  the  purchaser  of 
the  exerciser  from  the  retailer,  the  court  stated  that  the  exerciser  was  not  an  inherently 
dangerous  Instrument  as  a  matter  of  law,  nor  inherently  dangerous,  even  if  defective,  since 
It  had  been  used  for  8%  years  without  breaking.  As  stated,  the  opinion  does  not  describe 
the  article  or  how  It  was  used,  so  that  no  basis  Is  afforded  to  compare  It  with  the  Llthe- 
LIne.  In  any  event  the  question  there  was  not,  as  here,  whether  the  use  of  the  exerciser 
as  directed  created  a  peril  at  to  which  there  was  a  duty  to  warn  or  otherwise  protect 
user* 
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303-364,  71  A.  060.  008,  21  L.  IJ.  A.,  N.  S„  571;  Henry  v.  Crook,  1022,  202 
App.  Dlv.  10, 106  N.  Y.  8. 642. 

Hut  apart  from  whether  or  not  the  record  at  this  stage  shows  ttmt  ttie  hazard 
was  obvious  to,  or  should  have  been  appreciated  byt  Mrs.  Jamieson,  there  Is  a 
further  question:  Can  a  manufacturer,  after  It  has  recommended  that  the  exer¬ 
ciser  bo  used  In  a  way  fraught  with  peril,  and  after  Injury  results  from  that 
use,  obtain  Judgment  as  a  matter  of  law  by  asserting  that  the  danger  should 
have  been  fully  apparent  to  anyone  who  so  used  It.  In  both  De  Eugenio  v.  Allis- 
Chalmers  Mfg.  Co.,  3  Cir.,  1054,  210  F.  2d  409,  413,  and  Allls-Chalmers  Mfg.  Co. 
v.  Wiehman,  8  Clr.,  1056,  220  F.  2d  42C,  427-428,  the  courts  declined  to  upset 
Jury  verdicts  and  to  bold  that  there  was  no  negligence  ns  a  matter  of  law,  where 
the  Injury  occurred  In  using  a  machine  precisely  as  directed  hy  the  manufac¬ 
turer,  notwithstanding  that  the  danger  from  such  use  inny  have  been  obvious. 
Although  the  negligence  alleged  here  Is  not  negligence  in  the  instructions  given 
as  in  the  cases  Just  mentioned,  hut  negligence  in  falling  to  wurn,  or  otherwise 
protect  (comparable  to  the  alternative  allegation  of  negligence  In  Altit  Chalmer* 
Mfg .  Co.  v.  Wichnxan,  supra),  the  reasoning  underlying  those  cases  is  persua¬ 
sive.*  So  here,  I  would  hold  that  it  Is  for  the  Jury  to  say,  after  hearing  evidence, 
whether  there  was  a  duty  to  wai  n  or  otherwise  protect  plaintiff  from  the  danger. 
And  although  the  jury  may  consider  whether  the  hazard  was  or  should  have 
been  apparent  to  the  plaintiff,  this  would  seem  to  he  pertinent  in  this  tyi>c  of 
case  on  the  question  of  whether  the  plaintiff  assumed  the  risk,*  c/.,  e.  g.,  Barrett 
v.  Building  Patent  Scaffolding  Co.,  supra,  rather  than  on  the  question  of  the 
manufacturer’s  negligence.  At  the  present  stage,  a  Jury  could  reasonably  find 
that  women  purchasing  the  Lithe-Line  for  purposes  of  reducing  would  be  war¬ 
ranted  in  assuaiing  that  an  exercise,  prescribed  without  any  qualification  hy  a 
well-known  and  reputable  manufacturer  such  as  the  defendant,  could  he  in¬ 
formed  with  the  device  Issued  hy  that  manufacturer  without  Injury,  and  that' 
a  duty  to  warn  or  otherwise  protect  existed. 

Thus,  I  must  disagree  strongly  with  the  majority  view.  I  think  that  the 
evidence  adduced  thus  far — the  device  Itself  plus  the  directions  and  the  plain¬ 
tiff’s  testimony  on  deposition  that  she  was  injured  as  she  used  the  device  pre¬ 
cisely  as  directed— Indicate  at  the  very  least  that  there  may  he  liability  and 
thnt  the  plaint  lit  Is  entitled  to  an  opportunity  to  present  her  evidence.  This 
is  not  say,  of  course,  that  If  evidence  were  received  the  plaintiff  would  necessarily 
prevail.  It  would  be  a  question  for  the  trier  of  fact  on  all  the  evidence  to 
resolve  the  factual  Issues  bearing  on  the  manufacturer's  alleged  negligence  and 
the  affirmative  defenses,  If  any,  which  might  be  pleaded. 

2.  We  all  agree  that  Virginia  law  should  guide  us,  since  the  Injury  occurred 
in  that  state.  Boland  v.  Love,  1955,  05  U.  S.  App.  D.  0. 337,  222  F.  2d  27.  While 
no  Virginia  case  has  Involved  injury  from  a  product  under  quite  the  circum¬ 
stances  here,  In  McClanaban  v.  California  Spray-Chemical  Corp.,  1953,  104  Va. 
842,  75  S.  E.  2d  712, M  the  court  had  this  to  say  about  a  manufacturer's  duty 
toward  users  at  common  law : 

“The  liability  of  a  manufacturer  for  injury  to  a  third  person,  which  In¬ 
jury  results  from  the  use,  in  a  manner  within  the  reasonable  contemplation 
of  the  parties,  of  a  manufactured  product  that  is  potentially  dangerous,  is 
,  based  upon  the  principle  of  law  that  where  one  person  Is  placed  In  such  a 
position  with  regard  to  another  that  anyone  of  ordinary  sense  would  know 
that  his  failure  to  use  ordinary  care  and  skill  might  cause  injury  to  the  per¬ 
son  or  property  of  the  other,  a  duty  arises  to  use  ordinary  care  and  skill  to 
avoid  such  danger.  •  *  • 


1  Although  Id  De  Eugenio.  210  F.  2d  at  page  413,  it  was  stated  that  “It  Is  probably  true, 
as  defendant  insists,  thnt  there  Is  no  duty  to  warn  against  the  obvious/’  the  duty  to  warn 
was  not  there  Involved  and  the  statement  cannot  In  an/  event  be  treated  as  a  considered 
and  definite  holding.  In  any  case,  as  already  appears,  here  all  elements  entering  into  the 
danger  cannot  be  regarded  as  fully  apparent  to  the  expected  users,  so  that  a  Jury  could 
reasonable  find  a  duty  to  warn  or  otherwise  protect. 

•  Defendant  Rubinstein  did  not  plead  this  or  contributory  negligence  as  defenses,  although 

defendant  Woodward  A  Lothrop  did.  Cf.  Dougherty  v.  Chas.  ft.  Tompkins  Co.,  1957,  99 
ft.  8.  App.  D.  C,  348, 240  F.  2d  34,  35-36.  ^  ^  .  ,  .  . 

*  In  McClanahan,  the  plaintiff  used  an  orchard  spray  at  a  time  which  was  not  the  time 
specified  for  Its  use  In  the  manufacturer’s  Instruction,  with  the  result  that  hts  trees  were 
damaged  and  produced  no  fruit  for  two  years.  Although  the  manufacturer  s  directions 
stated  that  the  spray  was  not  to  be  used  on  bearing  trees  after  a  <*rtalntlme,  no  separate 
warning  was  given  that  use  after  such  time  might  harm  the  trees.  Notwithstanding  that 
the  directions  as  to  time  for  use  were  not  followed,  the  court  declined  to  set  aside  a  Jury 
verdict  for  the  plaintiff,  holding  that  the  Jury  could  reasonably  find  that  the  manufacturer 
had  failed  to  give  the  necessary  and  adequate  warning  to  prevent  Injury, ,  as  required l  by 
the  Federal  and  Virginia  Insecticide,  Fungicide,  A  Rodenttclde  Laws,  7  ft.  8.  C.  A.  f  185  et 
»eq.,  Code  1050,  |  3-198  et  seq, 
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"Tho  fuel  Hull  dlrcvllonx  aro  overlooked  nr  tiro  not  inelleiiloHnIy  followed 
doe*  not  relievo  the  nuitiufm  tnrcr  of  Iho  duly  In  warn  of  talent  dntijtor*  tiiiii* 
moil  to  a  dm «  of  Article*  ”  11U  Vh.  nt  pngo  852,  75  ti.  M.  2d  At  i>ngo  718. 

1  umtortdnml  Hil*  to  Adopt  tho  *nmo  orllorln  for  I Inlillll y  a*  Imvo  loam  hereto* 
foro  ooiiNldored  i  a  nmnufmturor  mmd  iiko  tea  Koimblo  euro  to  guard  usorn  nguliiHt 
danger*  retaining  from  tho  contemplated  u*o  of  II*  product,  oven  though  thorn  I* 
iio  privily  of  con Iriiof, 11  wticn  tho  rink  of  injury  la  forowvablo  lit  tho  *cnxo  that 
It  la  reasonably  possible  mul  users  ctinnol  Just lllnbly  bo  ex|*vled  to  rccognlxo 
the  danger.  If  u  manufaelurcr  may  Ih>  held  liable  for  Injury  Hint  result*  when 
direction*  were  overlooked,  surely  there  may  he  Itahtltly  for  Injury  Unit  result* 
when  direction*  are  precisely  followed.  More  recently  In  Olds  v.  Wood,  IU55, 
Uhl  Va.  mm.  Ml  S.  M.  i!d  :w.  IM,  the  eomi  reiterated  lids  principle,  recognizing 
a*  correct  the  slatemcnt  that  a  mniuifnclurer  of  an  nrtldo,  which  btvome*  dan* 
gerou*  when  applied  to  its  Intended  use  In  the  usual  and  customary  manner, 
Is  liable  to  any  ivrson  who,  without  fault  on  Ids  part,  Is  Injured  ns  n  n*snlt  of 
the  manufacturer'*  negligence  In  Its  manurndure  or  sale."  As  already  demon¬ 
strated,  at  Ibis  stage  of  our  case  It  appears  that  l ho  Jury  coutd  Hud  that  tho  e*- 
Kent  Ini  elements  for  IbibllUy  under  these  divisions  I  Imt  Is,  use  us  dlroded  nnd 
iuteiuliHl.  without  fault  on  the  user’s  part,  Injury  from  such  use,  mid  foresee* 
nblllty  of  the  Injury  tn  every  sense-  nil  exist.  And  If,  nfler  u  mnnnfadurerV 
directions  have  told  the  time  nt  which  a  tree  spray  Is  lo  he  used,  It  Is  for  the 
Jury  to  Hud  whether  a  separate  warning  Hint  It  should  not  he  used  nt  other 
times  Is  necessary,  as  MeClanalmn  holds,  surely  Hie  Virginia  court  would  leave 
It  to  the  Jury  to  say  whclher  a  manufacturer,  who  tells  a  user  to  tvrform  a 
dangerous  exercise  with  Ids  product  and  Injury  rcsnlls  from  so  doing,  should 
haw  warned  tft*  otherwise  protected  the  user  In  the  elremnsfnmvs  hero.  Under 
Virginia  law  then,  the  majority  seems  quite  wrong  hi  finding  no  liability  as  n 
matter  of  law.  ...  .  ........ 

Most  of  the  divisions  from  other  Jurisdictions  cited  by  tho  majority  hold  that 
questions  of  Hie  sort  presently  raised  must  lie  determined  by  a  Jury.  Those 
holding  that  the  manufaeluror  was  not,  liable  as  a  matter  of  law  did  not  Involve 
au  Injury  received  while  a  product  was  lielng  used  exactly  as  direclod  by  Iho 
manufacturer  without  mistake  or  fault  on  the  user’s  pari;  on  the  contrary,  tho 
Injury  occurred  when  the  product  was  not  being  used  according  to  direction*  or 
not  tn  the  usual,  customary  or  correct  way”  nr  the  Injury  resulted  from  a  mishap 
brought  about  by  the  apparent  carelessness  of  Hie  user,11  or  Hie  holding  I*  not 
persuasive  for  other  reasons."  Thus, /neither  reason  nor  authority  give*  nupport 
to  the  majority’s  position.  ; 


l»Tho  Virginia 
the  New  York  court 


court  bad  arrived  at  Iho  position  that  privity  la  not  i required  pen  before 
rt‘#  decision  In  Mtcl'hrruon  v.  Ihilck  Motor  to..  1010,  217  N.  V.  382,  111 


tOC  Xev  VO?*  COUH  *  UCCISIOII  in  Micvnrrwn  v.uiutu  *»vivr  \v.,  *•»»»;*•  ***> 

N.  B.  1030.  See  Standard  Oil  Co.  v.  Wakefield'*  Administrator,  1004,  102  V*.  824,  831, 
41  8.  R.  830.  832.  06  U  H.  A.  T92.  See  alto  onr  decision  In  llnnna  v.  Hctcher,  97  V.  8. 
Atm  |>.  c.  810.  231  F.  2d  400.  certiorari  denied  sub  noni  Olcbaer  Iron  Work*,  Inc.  t.  Hanna, 
leii  351  U.  S.  USA.  TO  8.  l?t.  1051. 100  U  Rd.  1501.  „  .  ,  _  .  .. 

ufn  tho  Old#  case  It  was  hold  that  there  wa*  a  failure  of  the  plaintiff  to  prove  the  acta 
of  negligence  alleged  and  to  bring  the  case  within  the  principle  of  law  set  jut  In  the  text 
above.  ^Thtre  the  directions  on  a  tout*  of  shampoo  Instructed  the  ngi r  to  beat  the  I  quid 
until  warm,  to  pour  through  the  hair,  to  tnasasge,  and  to  dry  well  with  a  towel,  plaintiff 
followed  directions  and  after  complellng  the  (trying,  lit  a  match  "at ,  arm  a ■  kngth.” Upon 
lighting  tho  match  there  was  a  '‘flash  of  flame;'  which  engulfed  PltinUfr*  hair  and  clothing- 
Plain  it  fir  a  evidence  established  that  the  liquid  was  lukewarm  whoa  applied  to  her  hair  and 
that  IU  flash  point  was  171  degree*.  Thus,  the  plalntlfra  own  evidence  showed  that  the 
flash  could  not  have  been  caused  by  the  liquid  heated  only  to  the  lukewarm  stage  (below  Ita 
flash  point!  and  compelled  the  conclusion  that  the  liquid  was  not  dangerous  when  used  In 
the  usual  and  enstomary  manner.  I.  e„  warm,  according  to  directions.  Her  allegations  that 
the  manufacturer  was  negligent  "In  the  manufacture  and  sale  of  the  shampoo  and  In  fall- 
toe  to  "giro  proper  and  complete  Instructions  aa  to  its  use’’  were  thus  not  proved 
u  See  sawyer  v.  Pine  Oil  Sales  Co.,  5  Clr.,  1946,  155  F.  2d  855  s  Vann  r.  AlllpCbalmers 
Mfg,  C*-  1948.  253  Wla.  55S.  34  X.  W.  2d  853  \  Crandall  ▼.  8top  A  8bop,  1937,  288  III. 

Alffs«l*feH!?*nbkch  T^Vanko.  1951,  90  Ohio  App.  857.  I0T  N.  E.  2d  409.  412,  where  In 
coaclndlng  that  the  steam  vaporiser  was  not  negligently  constructed  as  alleged,  the  court 
stated:  •  •  •  the  negligence  of  the  mother  ^  was  the  sole  proximate  cause"  of  the 
Injury,  on  the  evidence :  Sawyer  v.  Pine  Oil  Sales  Co. ,  supra.  Even  In  Campo  v.  Scofield, 
sopra  [301  N.  Y.  46$,  95  X.  E.  2d  S061,  discuss!  In  footnote  1  above,  the^ court  concluded 
by  saying  that  the  complaint  was  properly  dismissed,  tn  part  because  the  duty  owed  to 
remote  utters  does  not  require  a  manufacturer  "to  protect  against  Injuries  resulting  from 
the  uscr^t  own  ^tenUy^careless  and  Improvident  conduct."  See  also  Sadler  v.  Lynch, 

*^»*popiar  t’. *Bou rJoK  supra,  applied  Maryland  law.  which  the  court  Indicated  did  not 
coincide  with  Its  view?.  Ttmpson  r.  Marshall,  Meadows  A  Stewart,  1950,  108  Mlsc.  1034, 
101  X.  Y.  S.  2d  5 S3.  U  a  decision  by  a  trial  Justice  which  seems  out  of  harmony  with 
Poplar  and  other  decision*  of  the  hkhe>t  New  York  court. 
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a.  A  fiirttinr  |n>1sik  ivmnliM.  Tin?  mnjorliy  says  I  hat  no  Imho  of  fart  wan  rained 
nn  to  (ho  upgllgoneu  of  ttio  ripfcmlnnl  In  nol  providing  safeguard*.  Tho  complaint 
alleged  Unit  the  failure  to  "warn  or  ntliorwlm?  protect"  tho  plaintiff  against  ttio 
danger  con  si Itulod  negligence:  thin  wiih  denied  liy  defendant  liublnstcln.  Fur¬ 
thermore,  the  plaintiff  In  her  answer  to  ilefrmlnnl'M  Interrogatory,  as  to  the 
milliner  in  which  the  device  Ik  Inherently  dangerous,  replied  In  part : 

"No  Kiifely  or  proieetlvo  device  of  nny  nature  to  prevent  the  'Iflthe-Llne’ 

from  at  liking  the  inter  doing  the  'Tummy  FhiMener'  exercise  Is  provided  hy 

I  ho  defendants  nor  Ik  nny  warning  of  danger  given/’ 
liven  though  the  complaint  mid  the  plaintiff  s  answer  do  not  use  the  word  "safe* 
guards'  explhily,  Unit  Is  the  clear  sense  of  the  terms  used.  The  Issue  ns  to 
whether  Ihu  defendant  was  negligent  In  not  providing  safeguards  was  Unis  ade- 
<iuulcly  raised  and  remained  nn  Issue  no  long  ns  the  limited  evidence  before  the 
trial  court  did  not  resolve  or  ellmlnato  It.  Of.  Itomael  v.  Ilenistelii,  J00  U.  8. 

App.  1).  C, - ,  213  F.  2d  0-17.  No  evidence  was  produced  to  make  It  "quite  dear 

wlint  the  Irnlls  Is"  on  this  Issue.  Barlor  v.  Arkansas  Natural  (las  Corp.,  19H, 
321  U.  8.  1120,  027,  01  8.  Ct.  721,  728,  88  KJd.  007.  The  plaintiff  "Ik  entitled  to 
llierj  day  In  court"  on  Lids  "vital  Issue  of  fact:"  since  "UJhu  materlnl  facts  ns  to 
such  Issue  are  entirely  absent  from"  the  record,  the  Issue  Is  not  proper  for  dls- 
]K*dtlou  on  BUinimiry  Judgment.  Vale  v.  JloimeU,  1051,  80  11.  8.  App.  1>.  O.  110, 
110,  101  F,  2d  331,  337;  sec  also  Fierce  v.  Ford  Motor  Co.,  4  Clr.,  1051,  J00  F.  2d 
010,  015,  certiorari  denied  1051,  042  II.  8.  HH7,  72  8.  Cl.  178,  Ml  U  Kd.  066;  Kauf¬ 
man  v.  VVealorn  Union  Telegraph  Co.,  0  Clr.,  1055,  22-1  F.  2d  723,  727,  certiorari 
denied  1050, 050  U.  8. 017, 70  8.  Ct.  021, 100  U  Kd.  825  * 

Ah  the  majority  states,  "It  wan  not  necessary  that  her  I  the  plaintiff’s]  evi¬ 
dence  1x5  proffered,"  on  a  motion  for  suimmiry  Judgment.  Nor  was  It  necea- 
snry  In  my  view  that  t ho  plaintiff  "suggest"  as  a  fact  "the  desirability  or  fea¬ 
sibility  of  additional  accessories  to  the  rojie,"  Much  ns  "Happing  stirrups  or  mid¬ 
way  loops,"  or  "a  different  tygn?  of  rope"  (the  terminology  of  the  majority 
opinion),  or  that  she  particularism  "a  safeguard"  of  any  other  nature.  The 
general  Issue  as  to  negligence  In  uot  protecting  her  by  wifely  devices  or  other¬ 
wise  had  already  been  raised.  Only  evidence  (which  the  court  concedes  was 
nut  required)  could  show  Urn  desirability  and  feasibility  of  any  particular  device 
or  method,11 — unless  It  were  of  course  some  device,  the  desirability  and  fea¬ 
sibility  of  which  was  a  matter  of  common  human  understanding,  requiring  no 
evidence  to  demonstrate,  und  In  tliut  event  the  Issue  as  to  it  would  be  apparent 
and  plaintiff  should  have  the  benefit  of  arguing  It  to  a  Jury  without  evidence. 
Cf.  Dougherty  v.  Chus.  II.  Tompkins  Co.,  1957,  W  U.  8.  App.  D.  C.  318,  240  F.  2d 
34,  30-37.  Further,  hud  plaintiff  suggested  a  particular  safeguard,  the  sugges¬ 
tion  might  well  have  been  construed  as  limiting  tho  broad  Issue  ns  to  protective 
measures  theretofore  raised  to  ttie  one  safeguard  suggested.  Finally,  the  ma¬ 
jority’s  view  results  hi  resolving  against  the  plaintiff  all  doubts  on  the  existence 
of  an  issue  as  to  safeguards,  contrary  to  the  rule  heretofore  stated  by  ns. 
Dewey  v.  Clark,  1U50,  80  U.  8.  App.  If.  C.  137,  143,  180  F.  2d  76(5,  772.  That 
view  seems  to  me  quite  untenable. 

•  *#»•  +  « 


MThe  majority  cites  Radio  City  Music  Unit  Corn.  r.  United  States,  2  Clr.,  1913,  135 
P.  2d  715,  aa  support  for  saying  that  the  plaintiff  "bad  to  ratse  aa  lane  of  fact"  This 
may  be  granted,  but  the  rited  case  does  not  warrant  a  bolding  that  the  Issue  waa  not 
raised  here.  There  a  witness  for  the  plaintiff  gave  evidence  on  deposition  sufficient  to 
entitle  It  to  a  verdict  If  boUered.  The  Government  on  plaintiff's  motion  for  aosaaury 
Judgment  did  not  suggest  that  the  witness  fabricated,  only  that  given  more  time  U  might 
find  evidentiary  support  for  Its  contention  that  some  of  the  persona  shown  by  the  witness' 
testimony  to  be  Independent  contractors  were  In  fact  employees.  This,  a  mere  hypothesis, 
was  held  not  to  make  a  genuine  Issue  of  fact.  No  such  situation  ta  Involved  here. 

17  If  permitted  to  do  so,  perhaps  the  platntlff  could  offer  evidence  that  the  use  of  corru- 

f;ated  rubber  or  footstraps  would  have  reduced  the  chance  of  slipping,  or  that  other  mann- 
acturera  have  taken  such  piecautlons,  or  that  other  manufacturer*  esc  a  less  resilient 
material  than  rubber  (or  at  least  less  resilient  rubber  than  tbe  type  u«ed  here).  Perhaps 
she  could  show  that  other  manufacturers  of  similar  products  have  provided  directions 
for  a  safer  way  to  do  the  exercise — aa.  for  example,  hy  wearing  shoes  or  thick  socks  to 
provide  a  secure  grip  on  the  Line,  or  by  changing  the  position  of  the  bands  so  that  the 

J«tb  of  recoil  would  be  shifted— or  that  this  defendant  should  have  done  k>  (n  any  event, 
’erhaps  sbo  could  eren  supply  evidence  that  the  Instructions  should  not  have  prescribed 
tbe  exercise  at  all  In  order  to  provide  reasonable  protection  for  her.  On  the  other  side. 
Iterhaps  tho  defendant  could  show*  that  countless  women  have  done  this  exercise  with  this 
product  without  injury,  and  could  proride  other  relevant  evidence  bearing  on  the  desira¬ 
bility  and  feasibility  of  particular  types  of  safeguards,  and  Its  dalles  In  the  matter.  How- 
« ver,  further  evidence  from  the  plaintiff  of  on  appropriate  standard  of  reasonable  care, 
though  relevant.  Is  normally  not  a  prerequisite  to  the  establishment  of  a  Jury  question. 
See  Jumps  and  Slgrr^on.  Particularizing  Standards  of  Conduct  in  Negligence  Trials,  5 
Vand.  U  Rev.  697  (19521. 
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Surely,  under  the  law  of  Virginia  there  Is  no  broad  franchise  to  manufac¬ 
turers  to  put  on  the  market,  without  liability,  products  accompanied  by  direc¬ 
tions  that  they  be  used  In  ways  which  are  dangerous  to  the  jierson,  and  which 
may  cause  physical  Injury  without  fault  on  the  part  of  the  user.  I  cannot  think 
that  the  courts  of  thnt  state  would  willingly  countenance  such  a  result,  or  that 
they  would  allow  considerations  of  protecting  or  fostering  the  business  of  this 
manufacturer  or  of  others  to  be  extended  that  far.  Certainly  when  this  court 
declares  the  law  of  the  District  of  Columbia  I  hoi>e  It  will  take  a  more  enlight¬ 
ened  view. 

Mr.  McCann.  May  it  please  the  committee,  there  is  only  one  sug¬ 
gestion  I  have  in  answer  to  something  you  asked  someone  else  and 
that  is  this.  I  don’t  see  why  the  Congress  should  bother  about  the 
courts  at  all  on  contempt  proceedings.  Since  the  days,  the  earliest 
days  in  our  history,  the  Congress  did  exercise  the  right  of  trying 
contempt  cases  itself.  You  will  recall  that  that  famous  man  from 
Texas  who  won  Texas  for  John  Hancock,  Sam  Houston,  was  tried 
for  contempt  before  the  House  of  Itepresentatives  about  80  or  100 
years  ago,  and  for  many  yea l-s  Congress  cut  and  fried  its  own  fish. 
It  didn’t  depend  upon  the  courts  to  decide  the  question  of  contempt. 
And  I  think  a  procedure  could  very  readily  he  set  up  by  the  judiciary 
of  the  Senate  and  the  House  where  the  rights  of  the  people  would  be 
protected,  where,  if  it  was  necessary,  counsel  could  be  provided  for 
these  people  and  you  would  save  all  of  those  long  delays  of  district 
court  trials,  Court  of  Appeals  nnd  Supreme  Court  reviews  and  you 
could  dispose  of  that  yourself,  and  you  have  the  right  and  the  power 
to  do  that. 

Now,  that  is  my  answer  in  case  you  run  into  the  problem  you  indi¬ 
cated  a  while  ago,  that  white  the  Supreme  Court  is  prevented  from 
doing,  the  court  of  appeals  might  do  the  same  thing.  Well,  you  can 
stop  that. 

Senator  Watkins.  I  think  there  is  more  to  your  suggestion.  One 
of  the  big  difficulties  here  is  to  find  the  time  and  the  personnel  to  do  it. 

Mr.  McCann.  Well,  I  think  it  could  be  done  and  I  think  machinery 
could  be  set  up  on  the  thing.  I  think  there  are  plenty  of  competent 
people  who  could  be  secured  to  do  a  job  of  that  kind,  and  I  have  seen 
so  many  of  these  things.  I  investigated  communism  in  the  Teachers’ 
Union  in  New  York.  I  investigated  the  Communists  in  Allis- 
Chalmers  plants.  I  went  through  some  very  hectic  days  when  I  was 
with  the  Committee  on  Education  nnd  Labor. 

Now,  Communists  are  dirty  rats  and  there  is  no  use  in  being  so 
damned  considerate  of  them,  if  you  will  excuse  me,  as  some  agencies 
of  the  Government  have  been. 

Senator  Watkins.  Thank  you  very  much,  Mr.  McCann. 

(Senator  Jenner  assumes  the  Chair.)  • 

Senator  Jenner.  The  next  witness  is  Dr.  Clarence  E.  Fronk,  of 
Honolulu,  Hawaii. 

Senator  Watkins.  Mr.  Chairman,  may  the  record  show  that  I 
have  to  leave  for  other  duties,  and  this  illustrates  one  of  the  diffi¬ 
culties  we  have  around  here  in  getting  people  to  do  jobs  such  as  were 
suggested  by  the  last  witness.  We  are  naving  difficulty  even  getting 
chairmen  to  presideover  this  hearing. 

Senator  Jenner.  Thank  you,  Senator. 

Dr.  Fronk,  do  you  swear  that  the  testimony  given  in  this  hearing 
will  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help 
you  God?  . 

Dr.  Fronk.  I  do. 
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TESTIMONY  OF  DR.  CLARENCE  E.  FRONK,  HONOLULU,  HAWAII 

Senator  .Tenner.  Will  you  state  your  full  name  for  the  committee? 

I)r.  Fkonk.  Clarence  K.  Fronk. 

Senator  Jennek.  Where  do  you  reside? 

Dr.  Fkonk.  Honolulu,  Hawaii. 

Senator  .Tknnkk.  What  is  your  business  or  profession? 

Dr.  Fkonk.  I  have  been  a  practitioner  of  medicine,  largely  general 
service,  for  the  past  38  years  in  Honolulu. 

Senator  Jenner.  Are  you  here  individually  or  do  you  represent 
an  organization? 

Dr.  Fkonk.  I  am  here  individually. 

Senator  Jenner.  You  don’t  represent  any  organization  of  any 
kind? 

Dr.  Fronk.  No.  I  belong  to  an  organization,  which  is  what 
brought  me  into  this  picture  here,  although  I  did  not  come  from 
Hawaii  to  represent  that  organization. 

Senator  .Tenner.  You  are  appearing  here  as  an  individual? 

Dr.  Fronk.  Yes,  sir. 

Senator  .Tenner.  Proceed,  Mr.  Soiirwine. 

Mr.  Sourwine.  I)o  you  have  a  prepared  statement? 

Dr.  Fkonk.  I  have  no  prepared  statement.  1  was  just  asked  to 
appear  before  the  committee. 

Senator  .Tenner.  Do  you  have  any  questions? 

Mr.  Sourwine.  I  understood  that  you  had  testimony  that  you 
wanted  to  give,  Dr.  Fronk. 

Dr.  Fronk.  Well,  I  would  be  glad  to  answer  any  questions  that 
might  be  asked  of  me. 

Mr.  Sourwine.  Do  you  have  an  interest  in  this  bill? 

Dr.  Fronk.  Very  much. 

Mr.  Sourwine.  Do  you  have  an  opinion  as  to  the  action  which 
should  be  taken  by  this  committee  with  respect  to  the  bill? 

Dr.  Fronk.  I  do. 

Mr.  Sourwine.  Would  you  explain  your  interest  and  give  your 
recommendations  and  tell  why? 

Dr.  Fronk.  Yes.  I  listened  very  carefully  to  the  representative  of 
Veterans  of  Foreign  Wars.  We  had  discussed  it — I  am  a  member  of 
the  Veterans  of  Foreign  Wars.  We  have  discussed  it  many  times  at 
home.  I  am  also  a  member  of  the  Hawaii  Residents’  Association, 
and  we  are,  I  think,  the  only  organization  in  the  United  States  that 
are  devoted  full  time  to  the  fighting  of  communism  and  other  sub¬ 
versive  activity  in  terms  of  the  American  way  of  life  and  the  living 
together  in  racial  harmony. 

I  am  a  member  of  a  panel  that  appears  before  public  schools  or  any 
organization  who  requests  us  to  talk  about  communism  and  other 
allied  subversive  activities,  and  I  would  like  to  see  some  rules  or  regu¬ 
lations  or  laws  passed  whereby  it  would  make  it  much  more  easy  to 
fight  communism  than  what  it  is  now  since  the  ruling  of  the  Supreme 
Court,  And  I  believe  this  bill  would  largely  help  that, 

Mr.  Sourwine.  Have  the  decisions  of  the  Supreme  Court  to  which 
you  refer,  and  I  take  it  you  mean  the  decisions  that  have  been  men¬ 
tioned  here  by  other  witnesses,  dealing  with  Communists  and  Com¬ 
munist  activity  within  the  past  2  years,  have  those  decisions  had  an 
impact  in  Hawaii,  Doctor? 
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Dr.  Fronk.  Tremendous. 

Mr.  Sour  wine.  Wlmt  has  been  that  impact? 

Dr.  Fronk.  Since  the  Supreme  Court  freed  the  seven  members  who 
were  convicted  in  our  local  court  of  teaching  the  advocacy  of  over¬ 
throw  of  the  Government  by  force  and  violence,  since  this  decision 
has  eomo  out  and  that  decision  has  been  reversed,  it  is  the  belief  of 
many  of  our  people,  and  it  is  what  those  that  wore  freed  are  now  trying 
to  advocate,  that  they  wore  not  Communists.  Hut  that  is  not  the 
case.  The  Supreme  Court  only  ruled  that  the  acts  that  they  com¬ 
mitted  were  no  offense  against  the  country.  And  they  are  now  trying 
to  gain  respectability  through  that. 

Mr.  Sourwixe.  Who  do  you  mean  by  “they”?  You  moan  the 
Communists? 

Dr.  Fronk.  Yes. 

Mr.  Soitrwixe.  In  Hawaii? 

Dr.  Fronk.  Yes,  sir.  The  so-called  identified  Communists. 

Mr.  Sourwixe.  Are  they  succeeding? 

Dr.  Fronk.  I  would  say  “Yes.” 

Mr.  Sourwixe.  Explain  that  answer. 

Dr.  Fronk.  Only  recently  one  of  the  United  States  district  judges 
sanctioned  the  appointment  of  an  identified  Communist-  to  the  Red 
Cross  governing  body,  and  when  the  United  States  district  attorney, 
Louis  Rrasard,  resigned  because  of  that,  he  was  raked  over  the  coals 
publicly,  in  print,  and  verbally  by  the  judge  for  his  action.  He  called 
him  a  superman — not  a  superman,  but  a  super  patriot  for  refusing 
to  sit  on  a  board  with  an  identified  Communist. 

Mr.  Sourwixe.  Is  it  your  opinion,  Dr.  Fronk — are  you  trying  to 
tell  the  committee  that  as  a  result  of  these  Supreme  Court  delusions, 
Communists  are  gaining  in  prestige  and  position  in  Hawaii? 

Dr.  Fronk.  There  is  no  question  about  it. 

Mr.  Sourwine.  Are  there  other  instances  than  the  one  you  have 
just  mentioned? 

Dr.  Fronk.  Yes,  1  would  think  so.  When  the  Governor  himself, 
I  think  it  was  only  3  days  liefore  I  left  homo,  offered  an  appointment 
to  Jack  Hall,  one  of  the  convicted  seven,  as  a  member  of  the  public 
safety  commission,  which  ho  refused,  saying  he  did  not  have  the  com¬ 
petency  to  sit  on  such  a  board  because  he  didn’t  even  know  how  to 
drive  an  automobile  himself,  but  the  appointment  was  offered  to  him. 

Mr.  Sourwixe.  How  do  you  feel  the  enactment  of  this  bill  will  help 
to  rectify  that  situation  ? 

Dr.  Fronk.  I  would  think  that  this  bill  would  correct  it  to  the 
extent  that  you  could  make  it  easier  to  identify  what  a  Communist 
is.  So  that,  when  I  would  appear  before  a  high  school  or  any  organi¬ 
zation  talking  about  communism,  they  ask  you  a  question,  wlmt  does 
a  Communist  have  to  do  to  become  a  traitor  to  his  country,  and  we 
can’t  answer  it  now  because - 

Mr.  Sourwixe.  Because  why,  Doctor?  You  say  you  can’t  answer 
it  now  localise. 

Dr.  Fronk.  Because  the  Supreme  Court  says  that  he  must  commit 
an  overt  act  to  be  a  traitor  to  his  country,  not  from  what  he  says  or 
does,  but  there  must  be  some  overt  act  committed. 

Mr.  Sourwixe.  I  have  no  more  questions,  Mr.  Chairman. 
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Senator  Jf.xxer.  1  have  no  further  questions.  Wo  certainly  ap¬ 
preciate  your  interest,  doctor,  in  coming  this  long  distance  and  appear¬ 
ing  before  this  committee,  and  we  appreciate - 

Dr.  Fuonk.  Might  I  just  add  to  that,  I  did  not  come  hero  to  appear 
hero  before  this  committee.  1  came  hem  as  a  meml>er  of  the  Coimnit- 
teo  on  Rehabilitation  of  the  Veterans  Association,  and  I  got  into 
this - 

Mr.  Sourwine.  Your  testimony  is  just  why  you  are  hem. 

Senator  Jexxer.  In  other  wonls,  you  learned  of  tlio  hearing  and 
you  just  came  in  and  volunteered  your  testimony. 

Dr.  Froxk.  Yes. 

Senator  Jexner.  We  appreciate  it.  Thank  you,  sir. 

Mm.  Madalen  Leech,  come  forward,  please. 

STATEMENT  OF  MRS.  MADALEN  D.  LEECH,  SECRETARY,  AMERICAN 
COALITION  OF  PATRIOTIC  SOCIETIES,  WASHINGTON,  D.  C. 


Senator  JennEh.  Please  give  the  committee  your  full  name. 

Mi's.  Leech.  Mi's.  Madalen  Dingley  Leech,  a  resident  of  the  District 
of  Columbia. 

Senator  Jexner.  Where  do  you  reside? 

Mrs.  Leech.  1G97  31st  Street  NW,,  Washington,  I).  C. 

Senator  Jknxer.  Do  you  have  a  prepared  statement? 

ill's.  Leech.  I  do. 

Senator  Jexner.  Yon  may  proceed. 

Mrs.  Leech.  In  response*  to  demands  by  the  mcmbei'ship,  some  3 
million  members  in  a  liundred  civil,  fraternal,  and  patriotic  societies, 
in  the  American  Coalition  of  Patriotic  Societies,  that  organization 
adopted  a  resolution  in  annual  convention  on  the  subject. 

Resolved,  That  the  American  Coalition  of  Patriotic  Societies  deplores  the  tend¬ 
ency  of  the  Supreme  Court  to  go  beyond  judicial  functions  and  respectfully 
suggests  that  Congress  clarify,  under  the  permissive  provisions  of  the  Constitu¬ 
tion,  the  limitations  of  the  Court. 

My  remarks,  then,  arc  my  own. 

The  jurisdiction  of  the  Supreme  Court  is  spelled  out  in  the  Consti¬ 
tution  of  the  United  States  (art.  Ill,  sec.  2) : 

•  •  •  with  such  Exceptions,  and  under  such  Regulations  as  the  Congress  shall 
make. 


Obviously,  the  Congress  must  now  exercise  its  duty  to  circumscribe 
the  appellate  jurisdiction  of  the  Supreme  Court  because  of  the  Court’s 
unwarranted  and  unconstitutional  invasion  of  the  rights  of  the 
sovereign  people. 

It  is  within  the  power  and  duty  of  the  Congress  to  prevent  the 
Court  from  nullifying  the  rights  of  the  States  ana  from  thwarting  the 
will  of  tlio  people.  This  may  be,  incidentally,  the  last  chance  the 
people  have  to  do  something  about  this.  We  are  grateful  to  you  for 
trying  to  do  something  about  it 

The  establishment  of  the  three  separate  branches  of  Government 
was  intended  to  maintain  a  separation  of  powers  against  dictatorship. 
Citizens  know  our  form  of  government  is  being  changed  by  the  subter¬ 
fuge  of  “humanitarianism”  or  the  “general  welfare  ,  with  the  result 
of  hastening  socialism  at  home  and  orienting  the  United  States  toward 
the  final  triumph  of  a  Socialist-Communist  controlled  one- world  gov- 
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eminent,  with  extinction  of  the  Constitution  and  the  rights  of  free¬ 
men. 

Recent  Supreme  Court  decisions  have  the  effect  of  building  up  big¬ 
ger  Federal  Government,  at  the  expense  of  the  legislative  branch  and 
the  rights  of  the  sovereign  States  and  the  sovereign  people,  guaranteed 
by  the  Constitution. 

Tho  Supreme  Court  overrode  the  expressed  wishes  of  the  sovereign 
people  in  the  States,  by  making  null  and  void  their  laws  against  sub¬ 
version  (Nelson  case) .  The  Supreme  Court  has  denied  the  sovereign 
peoplo  the  right  to  bar  fifth  amendment  teachers  from  public  payrolls 
(Slochower  case).  It  has  opened  FBI  files  to  defendants  and  their 
lawyers  in  cases  of  doubtful  loyalty  (Jencks  case),  and  has  set  a  dan¬ 
gerous  criminal  free  on  a  technicality  that  he  was  questioned  and  con¬ 
fessed  before  arraignment  (Mallory  case). 

The  Court  has  also  made  it  easy  for  fifth  amendment  Americans  to 
stymie  congressional  investigating  committees,  in  tho  Watkins  case. 

In  short,  these  decision — and  others — arc  the  subject  of  much  dis¬ 
pleasure  and  diseomforture  to  all  patriotic  Americans  who  are 
shocked  that  the  Court  lias  seen  (it.  to  so  apparently  serve  the  Com¬ 
munist  conspiracy  and  criminal  element  in  this  country  at  the  ex¬ 
pense  of  loyal  citizens.  In  effect  loyal  citizens  have  been  deprived 
of  their  sovereign  right  to  protect  themselves,  and  are  being  deprived 
of  their  basic  const  itutional  1  ibert  ies. 

In  addition,  the  basic  principle  of  private  property  rights  has  been 
challenged  in  the  Girard  case.  This  decision  strikes  at  the  very  heart 
of  the  difference  between  our  system  of  government  and  that  of 
communism  which  does  not  recognize  private  property  rights  and 
which  right  the  Communists  would  most  like  to  wipe  out. 

The  Court  has  told  the  sovereign  States  how  they  must  run  their 
schools  and  transportation.  It  is  the  historic  right  of  the  citizens  of 
the  States  to  run  tlieir  own  affairs. 

It  is  necessary  to  the  survival  of  our  constitutional  system  of  gov¬ 
ernment,  that  the  Congress  of  the  United  States  clavify  the  limita¬ 
tions  of  the  Supreme  Court. 

Tho  American  coalition  would  like  to  associate  itself  with  any  legal 
arguments  made  before  this  committee  by  Mr.  Robert  B.  Dresser, 
attorney,  of  Providence,  R.  I.,  and  Mr.  R.  Carter  Pittman,  attorney, 
of  Dalton,  Ga. 

ThRnk  you.  I  want  to  assure  you  that  the  concern  of  people  all  over 
this  country  is  perhaps  the  greatest  in  this  issue  than  on  any  other 
single  issue  in  my  time,  since  I  have  been  secretary  for  this  big  group, 
ana  since  mail  has  been  coming  across  my  desk.  Our  people  are 
aware  and  deeply  concerned,  ana  also  grateful  to  you,  sir. 

Senator  Jenner.  You  say  there  are  about  a  hundred  organiza¬ 
tions  in  the  coalition  1 

•  Mi-8.  Leech.  I  think  there  arc  about  a  little  over  a  hundred  now. 
Thank  you  very  much  for  your  courtesy. 

Senator  Jenner.  Mrs.  Edith  Stafford. 

STATEMENT  OF  MRS.  EDITH  K.  STAFFORD,  NORTH 
HOLLYWOOD,  CALIF. 

Senator  Jenner.  Will  you  give  your  full  name  to  tho  reporter? 

Airs.  Stafford.  Mrs.  Edith  K.  Stafford. 
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Senator  Jenner.  Where  do  you  reside,  Mrs.  Stafford  ? 

Mrs.  Stafford.  In  Los  Angeles. 

Senator  Jenn  er.  What  is  your  address  there  ? 

Mrs.  Stafford.  5039  Radford  Avenue,  North  Hollywood. 

Senator  Jenner.  l)o  you  have  a  prepared  statement? 

Mrs.  Stafford.  I  do,  Mr.  Chairman. 

Senator  .Tenner.  Are  you  here  as  an  individual  or  do  you  represent 
some  organization  ? 

Mi's.  Stafford.  I  am  here  as  an  individual. 

Senator  Jenner.  All  right.  You  may  proceed. 

Mrs.  Stafford.  Mr.  Chairman  and  members  of  the  committee,  I 
am  Edith  K.  Stafford  from  Los  Angeles,  Calif.  I  wish  to  thank  you 
for  the  opportunity  to  appear  before  this  committee.  I  do  not  repre¬ 
sent  any  organization  or  any  agency.  However,  I  am  speaking  not 
only,  for  myself  but  for  those  who,  on  learning  of  the  committee’s 
hearings,  within  2-1  hours  voluntarily  gathered  enough  money  for 
my  trip  to  Wnshintgon  and  asked  me  to  present  the  following  view- 

Soint  to  you.  My  rcmnrks  are  directed  only  to  the  section  4  of  the 
enate  and  House  bills  which  limit  the  appellate  jurisdiction  over 
rule,  bylaw,  or  regulation  adopted  by  a  school  board,  board  of  educa¬ 
tion,  board  of  trustees,  or  similar  body  concerning  subversive  activities 
in  its  teaching  body. 

At  this  point  let  it  be  noted  that  boards  of  education  hire  many 
persons  not  engaged  in  actual  teaching  who  come  into  direct  contact 
with  the  children.  They,  too,  should  be  included  in  this  section.  I 
speak  from  a  background  of  service  as  a  member  of  the  Los  Angeles 
Board  of  Education,  the  governing  body  of  the  second  largest  school 

system  in  the  United  States - 

Senator  Jenner.  Are  you  a  member  now  ? 

Mrs.  Stafford.  I  am  not  at  the  present,  no. 

Senator  Jenner.  How  long  had  you  been  a  member  ? 

Mrs.  Stafford.  I  was  there  6  years.  The  governing  body  of  the 
second  largest  school  system  in  the  United  States  with  a  staff  of 
approximately  20,000  teachers  and  10,000  noncer tiffed  employees. 

_  When  indications  of  possible  Communist  conspiracy  and  infiltra¬ 
tions  were  reported  to  the  Los  Angeles  Board  of  Education  by  the 
superintendent,  the  board  directed  that  a  procedure  be  drawn  by  the 
county  council  to  protect  the  children  in  tne  classroom  and  the  loyal 
employees  of  the  school.  This  was  carefully  and  painstakingly  done. 
The  bonrdrequires  its  employees  to  assure  the  public  that  they  are 
free  of  a  criminal  record  or  a  communicable  disease.  The  board  there¬ 
fore  thought  it  reasonable  to  require  the  employees  to  assure  the  public 
under  oath  that  they  were  free  of  communism. 

The  sound  procedure  instituted  by  our  board  was  introduced  by 
Senator  Dilworth  and  enacted  into  California  State  law.  Under  the 
board’s  rule  and  the  Dilworth  bill,  approximately  16  employees  were 
discharged  from  our  schools.  Many  others  resigned  rather  than  be 
questioned  under  oath  before  the  board  of  education.  Other  boards  of 
education  in  California  linve  discharged  teachers  and  other  personnel 
under  thissame  Dilworth  law. 

When  the  Supreme  Court  reversed  the  decision  of  the  New  York 
courts  in  the  Slochower  case,  two  boards  of  education  in  California 
each  considered  a  dismissal  case,  and  in  the  light  of  that  reversed  deci- 
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sion,  reinstated  tlio  teacher  involved.  What  school  board  would  have 
hope  of  success  in  tho  future  of  discharging  a  teacher  when  the  con- 
slant  threat  of  a  Supremo  Court  reversal  is  ever  present? 

This  situation  is  so  serious  that  Senator  Dilworth,  whoso  record 
has  won  for  him  tlio  esteem  mul  admiration  of  not  only  California 
but  tho  entire  Nation,  gave  mo  this  statement  to  deliver  to  this  com¬ 
mittee  and  I  quote: 

The  effort  to  control  the  activity  of  teachers  who  are  engaged  in  indoctrination 
of  students  In  CommunlBt  ideology  has  been  brought  to  a  halt  In  California.  We 
are  engaged  In  a  study  to  see  what  means,  If  any,  Is  left  to  tho  people  to  control 
the  Indoctrination  of  their  own  children. 

Gentlemen  of  this  committee,  this  halt  is  exactly  what  the  Comma-  « 
nists  want  to  accomplish  in  this  country.  Teachers  and  other  school 
employees  work  in  a  sensitive  area  where  the  minds  and  characters  and  ' 
futures  of  our  children  can  he  guided  and  molded.  One  teacher  over 
tho  years  influences  hundred*  and  often  thousands  of  children.  Tho 
Communists  have  declared  tho  field  of  education  to  bo  ono  of  thoir 
primary  targets  of  activity  and  they  are  known  to  ho  dedicated  to 
propagandizing  wherever  they  may  bo. 

Let  it  he  nuule  clear  that  we  l>elieve  that  all  hut  a  few  of  our  teachers 
are  loyal  to  our  country  and  our  form  of  government.  The  problem 
is  how  shall  we  get  rid  of  the  small  number  who  are  not,  and  what  nro 
wo  going  to  do  when  the  highest  Court  in  our  land  threatens  our  ability 
to  do  so?  The  Supremo  Court  choose*  for  themselves  the  cases  over 
which  they  shall  take  jurisdiction.  Some  wonder,  then,  on  what 
philosophical  or  legalistic  meat  these  members  of  the  highest  Court 
of  the  land  feed  that  they  can  decide  what  oases  they  wul  accept  or 
reject  and  the  Congress  should  not  do  likewise.  Every  loyal  American 
wishes  to  keep  secure  the  rights  safeguarded  by  our  constitutional 
form  of  government.  But  a  right  of  local  and  State  government  has 
been  taken  from  us,  that  of  determining  the  qualifications  of  employ¬ 
ment  of  a  school  employee. 

The  question  should  be  asked,  Is  the  Supreme  Court  a  subdivision 
ot  the  Government,  master  of  all  other  branches  of  Government  and 
of  tho  sovereign  States?  On  page  27(1  of  his  book  entitled,  “The 
Sovereign  State,”  Mr.  James  J.  Kilpatrick  poses  the  question  in  the 
following  words,  and  T  quote : 

How  Is  the  Judiciary  to  be  checked  and  brought  to  an  accounting,  or  is  the 
higher  Court  alone  of  all  agencies  of  government  to  go  unchecked,  never  chal¬ 
lenged  effectively,  never  subjected  to  the  direct  approval  of  the  people?  If  It  be 
conceded  that  the  Court  has  the  power  to  take  one  reserved  right  from  the  States 
or  the  people,  then  what  restrains  it  from  seizing  all  rights?  Can  It  be  true, 
as  Stone  remarked  in  the  Butler  case,  that  the  only  check  upon  our  own  exercise 
of  power  is  our  own  sense  of  self-restraint?  If  this  he  true,  then  a  Judicial 
oligarchy  has  been  substituted  for  a  republican  government,  and  a  divine  right 
of  Judges  has  replaced  a  divine  right  of  kings.  Five  men,  a  majority  of  1  on 
a  court  of  9,  may  effectively  allocate  unto  themselves  the  sovereign  lowers  of 
not  less  than  three-fourths  of  the  States. 

I  quote  again  from  Senator  Dilworth  from  his  speech  entitled, 
“Responsibility  for  Selection  of  School  Boards.” 

Certainly  a  teacher  is  a  citizen  and  entitled  to  all  the  freedoms  ns  a  citizen, 
but  when  a  teacher  seeks  and  accepts  employment  and  salary  from  the  public, 
be  assumes  an  obligation  to  please  and  to  render  satisfactory  service  to  tho 
public  of  whom  the  parents  are  the  most  interested  members.  In  accepting 
employment  the  teacher  docs  so  voluntarily  and  of  necessity  becomes  an  employee 
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of  the  € lr>v(-rnrii€Mit  ns  fur  ns  Ills  pulil U*  sorvico  Is  rmnoriusl.  To  st*t  tin*  tcnrhnr 
up  n  I  In*  solo  authority  over  wlifll  Is  taught  would  lx>  lo  deny  freedom  of  choice 
to  the*  oitlzons  of  Hint  district,  to  ilony  them  1  lio  fre^loui  to  direct  Miolr  own 
Oovonunont  of  whMi  the  si  hools  nro  mi  liiiimrhmt  part.  <Mir  tomm*  laws  give 
ample  mul  deserved  prelection  to  hauliers  from  discharge  for  trivia)  or  petty 
reasons  Tlioro  Is  mi  academic  freedom  that  wo  can  all  believe  In  and  that  Is 
the  academic  freedom  of  Hie  students  and  parents  from  having  foreign  Ideology 
ran i mod  down  the  throats  of  the  .students  against  their  with  (Sovernmont  In 
America  is  hy  the  people  and  for  the  i>eople.  Our  i»eople  must  always  have  the 
pow.  r  and  the  opportunity  to  correct  unsatisfactory  |H*rformuhcc  hy  government 
agencies  and  employees,  Including  teachers. 

It  is  indeed  a  privilege  for  a  teacher  to  teach,  not  a  right.  Parents 
arc  required  by  State  law  to  send  t heir  children  to  school.  If  boards 
<)f  education  cannot  protect  the  school  from  insidious  and  corrupting 
ideology,  then  here  is  the  blueprint  for  our  own  destruction. 

Mr.  (iininmin  and  members  of  the  committee,  we  earnestly  urgo 
that  you,  our  representatives,  find  and  use  the  constitutional  means 
to  safeguard  our  country  and  our  children. 

Senator  Jknxkh.  Thank  you,  Mis.  Stafford.  We  appreciate  your 
appearing  here. 

Alls.  Stafford.  Thank  you. 

Senator  Jknxkh.  Mr.  rl\  David  Horton,  chairman  of  the  executive 
council  of  the  Defenders  of  the  American  Constitution,  Inc. 

STATEMENT  OF  T.  DAVID  HORTON,  CHAIRMAN  OF  THE  EXECUTIVE 

COUNCIL  OF  THE  DEFENDERS  OF  THE  AMERICAN  CONSTITUTION, 

INC. 

Senator  Jkxxkii.  You  will  give  the  committee  your  full  name. 

Mr.  Horton.  My  name  is  T.  David  Horton. 

Senator  Jkxxkii.  Where  do  you  reside,  Mr.  Horton? 

Mr.  IIortox.  I  live  at  1230  North  Quinn  Street,  Arlington. 

Senator  Jkxxkii.  What  is  your  business  or  profession  ? 

Mr.  Horton.  I  am  a  publisher. 

Senator  Jkxxkr.  Ait;  you  here  individually  or  do  yon  represent 
an  organization? 

Mr.  Horton.  I  am  asked  to  appear  on  behalf  of  the  Defenders  of 
the  American  Constitution,  Inc.,  and  on  behalf  of  the  Arlington 
Federation  of  Home  Owners. 

Senator  Jkxxkr.  I  see.  Do  you  have  any  idea  of  what  the  member¬ 
ship  of  that  organization  is  numerically,  the  organizations? 

Mr.  Horton.  No,  I  don’t. 

Senator  Jknnf.r.  You  appear  under  the  authority  of  both  of  those 
organizations?  They  have  asked  you  to  appear  and  authorized  you 
to  appear? 

Mr.  Horton.  That  is  true. 

Senator  Jkxxkr.  Have  you  in  the  past  taken  any  special  interest 
in  any  legal  matters  pertaining  to  subversive  activities? 

Mr.  Hortox.  Yes. 

Senator  Jbxner.  You  have.  All  right,  you  may  proceed,  then. 

Mr.  Hortox.  Mr.  Chairman,  before  going  into  my  prepared  state¬ 
ment*  I  would  like  to  make  a  couple  of  observations  on  a  point  that 
was  Drought  up  by,  I  believe,  Senator  Watkins  on  the  disparity  of 
treatment  thAt  would  be  afforded  those  persons  that  would  be  denied 
final  appeal  to  the  Supreme  Court  if  the  bill  under  consideration  were 
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passed.  Aiul  I  would  like  to  snv  in  answer  to  the  suggestion  that  u 
comparison  of  the  manner  in  which  the  contempt  powers  of  courts 
and  the  contempt  powers  of  Congress  are  handled  offers  some  interest¬ 
ing  information. 

They  both  ariso  from  the  same  source,  courts,  oven  for  indirect 
contempts,  however,  try  nml  decido  their  own  charges  of  contempt. 
There  is  no  right  of  challenging  prejudice  on  the  part  of  the  Judge, 
no  right  to  a  jury  trial,  no  right  to  bo  judged  by  an  impartial  fact 
finder  or  before  an  impartial  tribunal. 

If  this  is  compared  with  the  Supreme  Court  solicitude  for  sub¬ 
versives  and  rapists,  I  think  that  the  disparities  that  wero  expressed 
in  the  letter  that  was  lend  fall  quife  to  the  oilier  side  from  what  would 
initially  appear.  The  Congress,  which  is  accountable  to  the  electorate, 
turns  even  the  most  flagrant-  examples  of  direct  contempt  over  to  an 
impartial  tribunal  where  a  jury  trial  is  available.  There  has  also 
been  a  suggestion  that  possibly  in  the  controversial  decisions  of  the 
court,  that  there  have  not  been  grounds  for  impeachment. 

Another  view  on  this  subject  is  expressed  in  an  insertion  in  the 
Congressional  Record  Appendix  of  August  30, 1057,  by  the  Honorablo 
Wint  Smith,  Kansas. 

•  •  ♦  The  Supreme  Court  In  Its  Girard  decision  has  commuted  an  Impeachable 
offense  under  the  Constitution  of  the  United  States,  which  provides  that  all 
officers  of  the  United  States  shall  be  removed  by  Impeachment  for  “high  crimes 
and  misdemeanors”  The  following  quotation  from  Blaokstone’s  commentaries 
on  the  common  law  clearly  defines  the  offense  which  the  Supreme  Court  has 
committed  In  the  Girard  case: 

“And  by  the  Habeas  Corpus  Act,  It  is  enacted  that  no  subject  of  this  realm 
who  Is  an  Inhabitant  of  England,  Wales,  or  Berwick  shall  be  sent  prisoner  into 
Scotland,  Ireland.  Jersey,  Guernsey,  or  places  beyond  the  seas  (where  they 
connot  have  the  full  benefit  and  protection  of  the  common  law),  but  that  all 
such  imprisonments  shall  be  illegal ;  that  the  person  who  shall  dare  to  commit 
another  contrary  to  this  law  shall  be  disabled  from  liearing  any  office,  shall 
incur  the  penalty  of  a  praemunire,  and  lie  Incapable  of  receiving  the  King’s 
pardon ;  and  the  party  suffering  shall  also  have  his  private  action  against  the 
person  committing,  and  all  his  aiders,  advisers,  and  abettors,  and  shall  recover 
treble  costs,  besides  his  damages,  which  no  Jury  shall  assess  at  less  thau  600 
pounds.” 

This  common  law  was  enforced  at  the  time  of  the  adoption  of  the  Constitu¬ 
tion:  and  In  the  Girard  case  the  Supreme  Court  has  committed  at  least  a 
“misdemeanor”  which  should  subject  the  Court  to  wholesale  removal  from 
office. 

The  form  of  a  commonwealth  is  soon  altered  by  negligence,  when  those  men 
are  taken  into  power  who  do  not  love  the  present  establishment  (from  p.  205,  the 
Life  and  Works  of  John  Adams,  edited  by  Charles  Francis  Adams,  Boston,  1851, 
vol.6). 

The  decisions  reprinted  as  appendix  to  the  hearing  of  August  7, 
1957,  on  S.  2646  demonstrate  that  the  present  members  of  the  Supreme 
Bench  certainly  do  not  love  the  present  establishment.  Indeed,  the 
present  court  subscribes  to  and  perpetrates  what  Van  Buren  called— 

the  dangerous  heresy  that  the  Constitution  Is  to  be  interpreted,  not  by  the 
well-understood  intentions  of  those  who  framed  and  those  who  adopted  It  but 
by  what  can  be  made  out  of  its  language  by  ingenious  Interpretation  (Auto¬ 
biography  of  Martin  Van  Buren,  p.  651,  published  as  vol.  II  of  the  Annual  Report 
of  the  American  Historical  Association,  1918) . 

In  his  Defense  of  the  American  Constitution  (Life  and  Works,  vols; 
4, 5,  and  6) ,  John  Adams,  who  has  been  described  as  the  “clearest  head” 
in  the  Continental  Congress,  outlined  the  basic  philosophy  and  history 
of  efforts  to  arrive  at  tripartite  government.  He  shows  by  exhaustive 
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research  that  drew  forth  the  highest,  praises  of  his  contemporaries 
that  tripartite  balance  (ns  opposed  to  separation)  of  power  is  the  con¬ 
stitutional  cornerstone  upon  which  all  responsible  republics  have  been 
and  must,  be  based.  (I  might  explain  parenthetically  the  difference 
between  the  balance  of  power  as  conceived  by  our  Nation’s  founders, 

Snd  the  perversion  of  that  concept  is  the  so-called  separation  of  power 
octrine  thnt  has  infected  the  decisions  of  our  heretical  courts.  Bal¬ 
ance  of  power  conceives  3  branches  of  government,  each  of  which  has 
the  ability  and  duty  to  hold  in  check  the  other  2  branches.  The  result 
of  this  balance  as  implemented  in  the  Founding  Fathers’  concept  of 
what  our  Constitution  should  be,  is  that  if  responsibility  can  be  had  in 
tiny  1  of  the  8  branches,  the  other  2  may  be  thereby  held  in  check,  and 
our  liberties  protected.  “Separation  of  powor,”  on  the  one  hand,  is  the 
terminological  distortion  introduced  to  destroy  the  foundation  of  lim¬ 
ited  government.  Separation  of  powers,  ns  used  by  the  court,  means 
three  branches  of  government,  each  separate  from  the  others  and 
without  responsibility  to  hold  any  other  branch  in  check.  Each  de¬ 
partment  is  thereby  given  full  rein  to  trample  with  impunity  over  the 
liberties  of  the  people  and  the  prerogatives  of  the  States.) 

S.  2040  splits  off  final  determination  in  five  areas  and  decentralizes 
this  finnl  power  to  the  State  courts.  This  is  a  wise  move,  consonant 
with  the  congressional  duty  to  balance  irresponsible  judicial  power 
through  the  limitation  of  appellate  jurisdiction — a  move  that  at  its 
worst  will  remove  tyranny  from  its  inaccessible  and  centralized  seat 
in  Washington.  In  other  words,  even  if  one  accepts  the  dour  pre¬ 
diction  of  the  centralists  that  48  sets  of  State  courts  will  be  as  un¬ 
faithful  to  American  law  and  principles  ns  the  Federal  Supreme  Court 
has  been — even  if  one  accepts  this  facile  assumption,  the  fact  remains 
that  when  one  is  dealing  with  arbitrary  and  irresponsible  power,  the 
wiso  procedure  is  to  at  least  decentralize  that  power.  Such  a  move 
would  put-  the  solution  of  our  problems  in  these  five  fields  into  the 
hands  of  each  State.  As  things  stand  now,  no  State  can  remove  a 
single  United  States  Supreme  Court  Justice.  If  the  depredations 
sought  to  be  a  nested  by  S.  2046  were  to  continue  after  its  passage, 
in  State  courts,  any  State  could  protect  itself  in  the  five  important 
areas  enumerated  in  thebill. 

To  work  for  the  integrity  of  the  constitutional  structure  is  the 
highest  function  to  which  the  Congress  can  be  called.  The  Defenders 
of  the  American  Constitution  hope  that  the  Senate  will  show  the 
same  high  purpose  and  dedication  that  characterized  Missouri’s  stal¬ 
wart  Senator,  Thomas  Hart  Benton,  who,  after  80  years’  labor  in  the 
Senate,  thus  expressed  himself  of  the  Founding  Fathers : 

*  *  *  gratitude  and  veneration  la  the  debt  of  my  birth  and  Inheritance,  and  of 
the  benefits  which  I  have  enjoyeed  from  their  labors ;  and  I  have  proposed  to 
acknowledge  this  debt — to  discharge  it  Is  Impossible — in  laboring  to  preserve 
their  work  during  my  day,  and  In  now  commending  It,  by  the  frnits  It  has  borne, 
to  the  love  arid  care  of  posterity.  *  •  ♦  (Thirty  Years’  View,  by  Thomas  Hart 
Benton,  p.  vl,  1854.) 

Senator  Jenner;  Thank  you,  Mr.  Horton. 

Any  questions? 

‘  Mr.  Sourwine.  No  questions. 

-  Senator  JEnneR.  Thank  you  very  much.  * 

Mr.  Horton.  Thank  you  for  the  opportunity  of  appearing. 
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Senator  Jenner.  Tlmnk  you  vory  much.  We  appreciate  your  ap* 
pen  ring. 

Tlio  next,  witness  will  bo  Mr.  Paul  O.  Peters. 

STATEMENT  OF  PAUL  0.  PETERS,  ARLINGTON  COUNTY,  VA. 

Senator  Jknnkii.  You  may  bo  seated.  Will  you  state  your  name 
to  tho  committee! 

Mr.  Peters.  My  name  is  Paul  O.  Pet  el's.  I  am  a  research  con¬ 
sultant.  1  live  at  5825  North  Four  Milo  Run  Drive  in  Arlington 
County,  Va. 

Senator  Jenner.  Are  you  appearing  hero  ns  an  individual  or  do 
you  represent. some  organization  i 

Mr.  Petrus.  1  am  appearing  hero  ns  an  individual  and  a  man  who 
gets  a  great  many  letters  from  people  all  over  the  United  States,  com¬ 
plaining  about  the  predicament  in  which  they  presently  find  them¬ 
selves  in  their  communities  with  respect  to  the  enforcement  of  laws 
needed  to  preserve  the  sovereign  rights  of  the  United  States  and  of  the 
respective  States. 

Senator  Jenner.  Do  you  have  a  prepared  statement,  sir? 

Sir.  Peters.  Well,  I  hnvo  some  notes. 

Senator  Jenner.  You  may  proceed. 

Mr.  Peters.  Thank  you,  Senator  Jenner. 

Article  3  of  the  Constitution  provided  for  the  establishment  of  a 
judiciary  system  in  the  United  States  ns  the  department  of  the. Gov¬ 
ernment  independent  in  its  own  sphere  and  having  no  authority  to 
encroach  on  the  powers  granted  to  the  legislative  and  the  executive 
departments.  And,  at  the  time  when  the  Constitutional  Convention 
was  meeting  in  Philadelphia  in  1787,  the  powers  and  functions  of 
this  judiciary  department  were  given  considerable  discussion,  and  it 
was,  as  a  result  of  these  discussions,  that  on  July  172  1787,  it  was 
agreed  that  in  the  new  draft  of  the  proposed  Constitution  that: 

The  legislative  acts  of  the  United  States  made  by  virtue  of,  and  In  pursuance 
of  the  articles  of  Union,  and  all  treaties  made  and  ratified  under  tho  author¬ 
ity  of  the  United  States  shall  be  the  supreme  law  of  the  respective  States,  as 
far  as  these  acts  or  treaties  shall  retate  to  the  said  States,  or  their  citizens  and 
Inhabitants  and  that  the  Judiciaries  of  these  several  States  shall  be  bound 
thereby  In  their  decisions,  anything  In  the  respective  laws  of  the  several  States 
to  the  contrary  notwithstanding. 

Now,  Mr.  Chairman,  with  certain  refinements  this  declaration  that 
was  found  in  the  proceedings  of  the  Constitutional  Convention  became 
tho  keystone  of  article  VI  of  our  present  Constitution. 

In  research  into  this  subject  matter  of  your  bill,  sir,  I  was  amazed 
to  find  in  U.  S.  v.  Dunning  ton  (146  U.  S.  351),  it  was  field : 

The  Federal  courts  are  In  no  sense  agencies  of  the  Federal  Government  and 
the  Federal  Government  cannot  be  held  liable  for  their  errors. 

I  was  amazed,  Mr.  Chairman,  when  I  found  this  in  my  annotated 
cony  of  the  Constitution.  < 

Many  people  now  believe  that  the  Federal  courts  have  recently 
erred  in  decisions  which  have  affected  the  rights  reserved  to  the  leg¬ 
islative  and  executive  branches,  particularly  the  right  of  Congress  to 
enact  legislation  designed*  to  protect  the  security  of  the  sovereign 
powers  granted  by  the  Constitution. 
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Many  people  believe  Mint  Mu*  Federal  courts  liave  cut  across  the 
('oust iiut ion  and  tin*  Mill  of  Rights  by  decrees,  orders  and  injunctions 
derogatory  to  freedom  of  speech,  of  the  press  or  tbo  l  ight  of  t  he  peoplo 
poacoably'to  assemble  and  to  petition  the  Government  for  a  redress 
of  grievances  (real  or  imaginary)  ns  provided  for  in  the  first  amend¬ 
ment. 

In  Jftirbuiy  v.  Mctdinon,  one  of  the  early  decisions  of  our  court, 
tbo  court  liehl  that  in  political  questions,  the  courts  are  bound  to  fol¬ 
low  tbo  political  departments  of  Government  meaning,  of  course,  tbo 
legislative  and  executive  brandies, 

At  no  time  bus  Micro  been  so  much  dissatisfaction  with  decrees  of 
tbo  Supremo  Court,  The  proposed  legislat  ion  is  tbo  outgrowth  of  that 
widespread  dissatisfaction. 

During  tbo  past  yeur  and  one-half  there  liave  been  no  fewer  than  10 
decisions  which  have  disturbed  the  people,  and  most  of  them  have 
been  discussed  hero,  so  I  will  omit  that  part  of  iny  statement. 

Mut  I  do  want  to  point  out  that,  in  the  famous  case  of  John  Stewart 
Service,  who  was  a  confidential  employee  of  our  State  Department 
who  was  fired  for  having  taken  confidential  documents  down  to  a 
meeting  in  a  downtown  hotel  and  revealing  the  contents  of  those  docu¬ 
ments  to  agents  for  the  magazine  known  as  Amerasia,  who  was  fired 
out  of  the  State  Department  by  a  court  order,  recently  was  ordered 
to  be  reinstated  and  paid  his  full  back  salary  for  several  years. 

There  also  arises  the  case  in  which  Pennsylvania,  under  its  own 
antisedition  laws,  sought  to  nrosecute  one  Steve  Nelson,  who  had  many 
aliases  and  was  well  identified  ns  a  full-fledged  member  of  the  Com¬ 
munist  Party.  _  In  the  Steve  Nelson  case,  the  courts  held  that  the  laws 
of  Pennsylvania  were  null  and  void  because  this  field  had  been  occupied 
by  the  Federal  Government.  In  other  words,  the  court  held  that 
the  sovereign  states — none  of  the  sovereign  states  had  the  right  to 
protect  then-  own  sovereignty  by  local  state  anti-sedition  laws. 

I  think  it  would  be  interesting  to  supplement  your  record,  sir,  with 
some  of  the  statistics  arrived  at  by  Marian  Stephenson  who,  writing  in 
the  February  lfith  issue  of  the  National  Review,  has  published  a  roll 
call  on  how  the  justices  have  voted  in  the  matter  of  internal  security 
measures  in  the  last  ten  instances  when  they  were  before  the  courts. 
And  with  your  permission,  sir,  I  want  to  read  into  the  record  at  this 
point  the  roll  call  prepared  by  Marian  Stephenson.  Here  is  the 
record : 

Chief  Justice  Ear)  Warren,  against  the  internal  security  measures, 
10  times  j  for  internal  security  matters,  none. 

Associate  J ustice  Hugo  L.  Black,  against  internal  security  measures, 
10  times ;  for  them,  none. 

Associate  J  ustice  William  O.  Douglas,  against.  10 ;  for,  none. 

Associate  Justice  Felix  Frankfurter,  against  these  measures,  9  times, 
and  for  them,  once. 

Associate  Justice  John  M.  Harlan,  eight  times  against  and  twice  for. 

Associate  Justice  William  J.  Brennan,  Jr.,  five  times  against,  none 
for. 

Associate  Justice  Harold  H.  Burton,  6  times  against,  3  times  for. 

Associate  Justice  Mr.  Tom  Clark,  2  times  against  these  measures 
and  7  times  for  the  protection  afforded  by  the  Constitution. 
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And  a  latoreomer,  Associate  Justico  Charles  Evans  Whittaker,  is 
only  recorded  ns  having  one  voto,  sirs,  against  the  internal-security 
measures. 

Now,  while  I  beliovo  that  tho  bill  presently  under  consideration,  S. 
2646,  is  a  very  fair  and  strong  measure  and  would  stand  up  under  the 
searchlight  of  constitutionality,  I  am  of  tho  oninion,  sir,  that  tho  bill 
introduced  in  tho  Houso  of  Representatives  by  Representative  William 
Colnier,  of  Mississippi,  is  an  oven  stronger  mcasuro,  and,  with  the 

£  emission  of  tho  chairman,  I  ask  that  section  1  of  the  Colmor  bill 
o  introduced  in  tho  record  ns  supplementary  to  S.  2646. 

Senator  Jenner.  It  may  go  into  tho  record  and  become  a  part  of 
tho  record. 

(II.  It.  10776,  sec.  1,  is  as  follows:) 

Itl'I.KH  (IK  INTKKKKKTATIOX 

Section  1.  No  Act  of  Congress  shall  be  construed  us  Itullcatlng  nn  intent  mi 
tho  part  of  Congress  to  occupy  the  flehl  In  which  such  Act  otierntes,  to  the 
exclusion  of  all  State  laws  on  the  same  subject  matter,  unless  such  Act  contains 
an  express  provision  to  that  effect.  No  Act  of  Congress  shall  be  construed  as 
Invalidating  n  provision  of  State  law  which  would  lie  valid  In  the  absence  of 
such  Act  unless  there  la  a  direct  and  positive  conflict  between  an  express  pro¬ 
vision  of  such  Act  and  such  provision  of  the  State  Inw  so  that  the  two  cannot 
be  reconciled  or  consistently  stand  together. 

Mr.  Peters.  I  think,  also,  that  there  is  ample  precedent  for  a  full 
and  complete  congressional  investigation  of  tho  Federal  judiciary 
system.  A  few  weeks  ago  I  happened  to  pick  up  «  three-volume  sot 
of  writings  of  Junius  in  the  period  between  1767  and  1776,  in  the  days 
when  the  English  judiciary  had  fallen  into  such  a  low  stnto  of  disrepute 
that  the  Lord  Chief  Justice  refused  to  appear  before  tho  English 
Parliament  and  explain  some  of  tho  unusual  decisions  of  tho  court  at 
that  time. 

And  so,  on  December  6,  1770,  on  a  motion  by  Mr.  Snrgont  Glinn  in 
the  Lower  Houso  of  the  British  Parliament,  ho  moved  that  a  com¬ 
mittee  should  be  appointed  to  inquire  into  the  administration  of 
criminal  justice  and  tho  procedures  of  the  judges  in  Westminster  Hall, 
particularly  in  cases  relating  to  liberty  of  the  press  and  the  constitu¬ 
tional  powers  and  duties  of  juries,  and  I  recommend,  sir,  that  fuis  sub¬ 
committee  give  some  consideration  to  investigating  tne  judicial  powers 
which  lias  wen  exercised  during  the  past  26  years  which  have  impinged 
upon  the  rights  guaranteed  in  Hie  Constitution  through  the  legislative 
and  executive  branches  of  our  Government. 

Senator  Jenner.  Thank  you.'  ' 

Mrs.  Margaret  Morell? 

(No  response.) 

Senator  Jenner.  Is  there  nothing  further  to  come  before  this 
committee? 

We  will  stand,  then,  in  recess  until  10  o’clock  in  the  morning. 
(Whereupon,  at  3:05  p.  m.,  the  hearing  recessed,  to  reconvene  on 
Wednesday,  February  26, 1958,  at  10  a.  m.) 
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United  States  Senate, 

SlTIKttMMITTKK  TO  INVESTIGATE  TIIK  ADMINISTRATION 

OF  THE  INTERNAL  SkCUJUTV  Act  AND  OTHER  INTERNAL 

Security  Laws  of  tiik  ( 'ommittke  on  tiie  Judiciary, 

Washington  ^  /).  (!. 

Tho  subromtnijflcc  mi't,  pursuant  fo  recess,  at  10  a.  in.,  in  room  124, 
Senate  Office  Ihiilding,  Senator  William  K.  Jcnncr  presiding. 

Also  present:  J.  Sonrwine,  eliief  counsel;  Benjamin  Mandel,  re¬ 
search  director,  and  F.  W.  Srhroeder,  chief  investigator. 

Senator  Jenneii,  The  comniittco  will  come  to  order. 

Mr.  SonmviNE.  Mr.  Chairman,  before  the  Iii>>t  witness  is  called, 
(hero  are  several  submissions  of  statements  for  the  record. 

Senator  Jenneii.  Proceed. 


Mr.  Soruwi.NK.  I  have  a  letter  from  Miles  I).  Kennedy t  the  director 
of  the  American*  legion,  Washington  headquarters,  legislative  com¬ 
mission,  canceling  tlm  appearance  of  their  representative,  That  prob¬ 
ably  should  go  in  the  record. 

Senator  Jenneii.  It  may  go  into  the  record  and  become  a  part  of 
the  record. 


(Tho  letter  referred  to  follows:) 

Tub  American  Leoiox, 
Legislative  Commission, 
Washington,  D .  0.,  February  25, 1958. 

lion.  James  0.  Eastland, 

Chairman ,  Senate  Jntcrnat  Security  Subcommittee  of  the  Senate  Judiciary 
Committee,  Senate  Office  Building,  Washington,  I).  C. 

Dear  Senator  Eastland:  I  wrote  you  under  date  of  February  10  requesting 
that  you  grant  on  opportunity  to  a  representative  of  the  American  Legion  to 
appear  before  the  Senate  Internal  Security  Subcommittee  In  connection  with 
hearings  on  S.  2040. 

Mr.  J.  G.  Sourwlne,  chief  counsel,  was  good  enough  to  reply  under  date  of 
February  21  scheduling  our  representative  for  10:30  a.  in.  on  March  4,  1058. 

Our  people  have  been  studying  resolutions  adopted  at  the  1057  national  con¬ 
vention  and  have  now  advised  me  we  do  not  have  resolutions  authorizing  us 
to  support  S.  2640. 

In  view  of  the  foregoing  will  you  be  good  enough  to  cancel  our  oppea ranee 
before  the  subcommittee. 

Trusting  this  causes  you  no  Inconvenience,  I  am, 

Sincerely, 


Mir.ES D.  Kennedy,  Director. 


Mr.  Sourwine.  At  the  time  that  the  resolution  of  the  Judiciary  Com¬ 
mittee  calling  for  these  further  hearings  was  passed,  the  full  com¬ 
mittee  instructed  that  the  subcommittee  hear  any  witness  who  asked 
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to  bo  heard  within  a  reasonable  time  ami  hear  also  any  witness  invited 
at  tho  request  of  a  Senator. 

Each  Senator  was  asked  to  list  any  witnesses  whom  he  desired  to  have 
invited.  The  statistics  on  that,  for  the  record,  are : 

f  enators’  requests  tot  aled  34.  AH  of  those  34  witnesses  were  invited, 
those,  four  have  accented  the  invitation  to  testify.  Seven  have 
made  or  indicated  they  will  make  submissions  for  tho  record.  The  re¬ 
mainder  have  declined  the  opportunity  to  testify. 

There  is  a  telegram  hero,  Mr.  Chairman,  signed  by  Mrs.  Robert 
Fitch,  president  of  the  Public  Affaire  Luncheon  Club  of  Dallas.  The 
telegram  reads : 

Tho  500  members  of  tho  Public  Affairs  Luncheon  Club  of  Dallas,  n  nonpartisan 
group  of  women  dedicated  to  the  preservation  of  the  Constitution,  are  unanimous 
In  their  support  of  the  passage  of  Senate  hill  2040  ns  proposed  Iiy  Senator  Jenner. 

( Signed )  Mrs.  Robert  Fitch,  President . 

As  tho  chairman  knows,  communications  with  regard  to  this  hill 
have  been  ordered  into  tho  record  but  tho  staff  was  instructed  to  fitter 
out  those  wliicli  appeared  to  be  inspired  or  which  were  merely  a  kind 
of  a  straw  vote  ana  to  place  in  the  record  any  which  appeared  to  ex¬ 
press  an  individual  view  or  to  bo  a  spontaneous  communication. 

As  of  this  date,  the  count  on  tho  communications  ordered  into  the 
record  in  that  way  includo2  from  Michigan,  7  from  New  York,  24  from 
California,  3  from  Ohio,  2  from  Massachusetts,  1  from  Iowa,  6  from 
Florida,  3  from  Indiana,  3  from  Colorado,  3  from  Pennsylvania,  6  from 
Illinois,  1  from  Alabama,  2  from  Wisconsin,  3  from  Virginia,  8  from 
Texas,  5  from  New  Jersey,  2  from  Oklahoma,  2  from  the  District  of 
Columbia,  2  from  Alaska,  2  from  Montana,  2  from  Connecticut,  7  from 
Maryland,  3  from  Kentucky,  1  from  Kansas,  and  4  from  Louisiana. 

All  of  these  communications,  with  the  exception  of  one,  were  favor¬ 
able  to  tho  bill.  The  one  is  the  only  written  communication  against  the 
bill  which  has  been  received  to  date. 

Senator  Jenner.  The  only? 

Mr.  Soitrwine.  The  only  one,  Mr.  Chairman :  yes,  sir. 

Two  written  statements  are  here  that  are  submitted  for  the  record. 
This  one,  Mr.  Chairman,  is  from  Senator  George  Malone  from  Nevada. 

Senator  Jenner.  It  may  go  into  the  record  and  become  part  of  the 
official  record  of  this  committee. 

(The  statement  referred  to  follows :) 

February  20, 1958. 

Hon.  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee, 

United  States  Senate,  Washington,  D .  O . 

Dear  Jim  :  As  much  as  I  would  like,  other  committee  meetings  prevent  a  per¬ 
sonal  appearance  before  your  Internal  Security  Subcommittee  to  testify  on  S.  2048 
which  would  limit  the  appellate  jurisdiction  of  the  Supreme  Court  In  certain 
cases. 

I  am,  however,  submitting  the  enclosed  statement  for  the  record. 

If  I  can  be  of  further  help,  let  me  know. 

Sincerely, 


George. 

George  W.  Malone. 
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LIMITATION  OF  APPELLATE  JURISDICTION 
Btatbmbnt  op  Sbnatok  (Jbokok  W.  Malonb  of  Nevada  on  S.  2640 

TUB  JUDICIAL  AND  I.EGffiLATIVE  KKANC'IIKH  OF  GOVBBNMKNT 

Pursuant  to  tlio  authority  of  article  3,  section  2,  of  the  United  Staton  Consti¬ 
tution,  original  Jurisdiction  Is  set  down  In  two  sj>ecine«lly  enumerated  type*  of 
case*;  ill  all  other  case*  where  ft  Federal  matter  l*  seasonably  and  properly 
brought  Into  Issue  Uie  United  State*  Supreme  Court  shall  have  appellate  Juris¬ 
diction,  "with  such  exceptions,  and  under  such  regulations  as  the  Congress  shall 
make.” 

Thus  It  will  he  seen  that  the  writer*  of  the  Constitution  contemplated  that  It 
might  become  necessary  for  the  Congress  to  exercise  some  restraint  on  the  power 
of  Judicial  review  exercised  by  the  Supreme  Court  of  the  United  States. 

In  addition  It  Is  obvious  that  till*  Is  one  more  example  of  the  check  and  balance 
system  which  was  so  successfully  Incorporated  Into  the  Constitution, 

The  Supreme  Court,  In  such  case*  as  .1 farbury  v.  J ladlson  (1  Cranch  137)  and 
Kendall  v.  United  States  (12  Peter*  521)  has  itself  declared  that  it  is  not  the 
function  of  the  courts  of  the  United  States  to  Interfere  in  the  exercise  of  political 
powers  of  the  executive  branch  of  the  Government. 

The  court's  authority  Is  restricted  to  the  review  of  ministerial  activities,  how¬ 
ever,  the  Constitution  has  iHpiully  imposed  political  obligation*  upon  the  Con¬ 
gress,  and  It  seems  self-evident  that  political  functions  of  Congress  should, 
likewise,  not  he  subjected  to  Judicial  review. 

Despite  this,  In  the  past  the  Supreme  Court  has  taken  upon  itself  the  power 
to  review  various  matter*  that  seein  to  be  more  appropriately  within  the  scope 
of  congressional  activity. 

In  the  course  of  such  reviews  they  have  so  confused  their  function  with  that 
of  the  Congress  that  I  now  deem  it  necessary  for  the  Congress  to  clarify  this 
fundamental  Issue  and  specifically  exercise  the  constitutional  prerogative  quoted 
above  and  so  restrict  the  appellate  jurisdiction  of  the  Supreme  Court  that  they 
will  have  no  alternative  but  to  recbannel  their  activities  into  their  proper  sphere. 

It  would  be  a  waste  of  time  and  space  to  recite  again  the  numerous  cases  In  the 
past  several  years  in  which  the  Supreme  Court  has  disregarded  that  ancient  safe¬ 
guard  of  the  Individual,  that  fundamental  basis  of  our  common  law,  the  principle 
of  stare  decisis. 

It  scorn*  to  me  that  the  essence  of  this  principle  Is  that  the  individual  can  live 
f/om  day  to  day  with  the  assurance  that  the  laws  today  are  the  same  as  they 
were  yesterday,  and  he  can  govern  himself  accordingly.  But  with  the  continual 
upheaval  of  past  decisions  and  the  disregard  of  precedent  which  Is  so  manifest 
today  no  man  can  know  from  day  to  day  what  significant  change  will  be  made  In 
the  law  without  the  due  consideration  of  the  merits  that  the  Constitution  so 
carefully  imposed  on  the  legislative  body. 

Therefore,  I  conclude  that  the  time  has  already  passed  when  the  Supreme 
Court  should  have  been  returned  to  Its  proper  perspective  In  the  scheme  of 
government  provided  for  in  our  Constitution.  I  therefore  favor  the  passage  of 
S.  2646  as  a  needed  and  constructive  step  In  the  right  direction. 

Mr.  Sourwink.  This  is  the  statement  of  Edward  S.  Corwin,  who 
was  the  compiler  and  annotator  of  the  Constitution  Annotated.  He 
was  one  of  those  who  was  requested  to  appear  at  the  suggestion  of 
a  Senator  and  said  that  because  of  a  speech  disability  he  could  not 
appear  and  testify  but  called  attention  to  certain  of  his  recent  writings 
bearing  on  the  subject. 

Senator  Jenner.  It  may  go  into  the  record  and  become  a  part  of 
the  official  record  of  tin's  committee. 
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U>  4 

(Tho  statement.  referred  (o  follows:) 


FsilHIfAltV  K,  ll>58. 

KlUVAHU  S.  COKWIN, 

Old  Stone  House,  Stockton  Hoad, 

Princeton,  .V. ./. 

Drah  Mr.  Sourwinb;  l  nni  Hi  present  tumble  to  testify  Ix'foro  llio  Judiciary 
Committee  on  S.  2010,  for  Hie  reason  Hint  my  voice  Is  out  of  commission  nml  I 
am  imiler  firm  orders  by  my  doctor  not  to  speak  nlxivo  n  whisper,  ami  my  dis¬ 
ability  Is  likely  to  continue  for  some  lime.  I  am,  however,  synipat belle  with 
the  general  pnr|Hiso  of  S.  2010,  nltlumKh  l  KUxjKvt  that  It  Is  too  sweeping. 

The  enclosures  are  extracted  from  the  I2l1t  (Million  of  my  The  Constitution  and 
What  It  Means  Today,  now  In  press.  They  may  hoof  some  Interest  to  Senators 
Hennings  ami  Eastland,  who  also  sent  me  copies  of  S.  2010.  Will  you  please 
draw  their  attention  to  the  material  I  am  forwarding  herewith? 

Sincerely  yours, 

Edward  S.  ColiWIN. 

T.  S.  1  wish  also  lo  direct  allenllon  to  pages  20H  210  and  221  of  my  'I'lie 
President,  Office  and  Cowers,  1787-  1057;  History  and  Analysis  of  Practice  and 
Opinion  (edition  IV,  1057). 


l  Source:  The  Constitution  and  What  It  Meantt  Today  (Pith  edition)  1 
Page  10 

Indeed,  In  the  last  case  Just  cited,  the  Court  goes  so  far  ns  lo  suggest  that 
It  Is  entitled  to  rule  whether  a  question  put  to  n  i>crsoii  under  Investigation  by 
a  congressional  committee  was  “relevant,*’  It  can  lie  rather  confidently  predicted 
that  Congress  will  not  indellnltely  permit  Its  primitive  tam  er  of  Inquiry  to  rcmnlu 
in  judicial  leading  strings. 

Page  202 

Recently  tho  security  of  the  Dennis  case,  Indeed  of  the  Smith  Act  itself,  was 
gravely  impaired  by  Hie  holding  lu  Tales  v.  I/,  S.t  which  was  decided  on  Juno  17, 
1057.  Here  petitioners,  who  were  eodefemlants  In  tho  Dennis  ease,  were  ar¬ 
raigned  ltuder  the  Ueueral  Conspiracy  Statute  (18  U.  S.  O.  371).  The  Court  held 
that  Inasmuch  as  the  petitioners  had  not  followed  up  their  preachments  asserting 
the  right  to  overthrow  government  by  force  and  violence  with  an  effort  to  organ¬ 
ise  a  putsch,  they  must  be  deemed  to  have  been  propounding  an  “abstract”  doc¬ 
trine.  Indeed,  the  Court  invites  a  reconsideration  of  the  Dennis  holding. 
Meantime,  however,  the  Smith  Act  will  have  served  to  repeal  all  State  antl- 
seditlon  acts.  In  short,  today  the  right  to  preach  the  right  to  overthrow  govern¬ 
ment  by  force  and  violence  has  become  a  preferred  right  as  against  both  national 
and  State  Governments,  provided  only  that  those  who  do  tho  preaching  do  so 
In  abstracto. 

Preface  to  12th  edition 

The  present  edition  brings  the  story  In  the  main  down  to  1058.  Its  point  of 
departure  Is  furnished  by  the  Court's  holdings  last  June  17,  when,  in  tho  words 
of  a  disrespectful  critic,  “The  Court  went  on  a  binge.”  Of  these  holdings,  espe¬ 
cially  notable  are  those  In  IPaffcfti*  v.  V.  S.  and  Yates  v.  U .  S.  which,  although 
they  appear  to  have  had  the  support  *of  all  the  Justices  except  Justice  Clark, 
have  aroused  a  storm  of  adverse  criticism  on  the  part  of  the  American  Bar 
and  In  other  Informed  quarters  as  well.  (See  especially  Prof.  Bernard  Schwartz, 
The  Supreme  Court— October  1050  Term,  New  York  Law  Review,  November 
1057.)  That  these  holdings  are  In  for  considerable  trimming  first  and  last  can 
scarcely  be  doubted.  (See,  e.  g.,  In  the  present  edition  pp.  10  and  202.) 


[Source:  The  President:  Office  and  Powers,  1787-1057,  by  Edward  S.  Corwin] 
Pages  208-210 

Jay  mentions  but  one  exception  to  the  rule.  Occasions  may  arise,  he  explains, 
when  the  initiation  of  a  negotiation  may  require  great  secrecy  and  dispatch,  and 
at  such  times  the  President  must  undoubtedly  start  the  ball  rolling;  but  other¬ 
wise  all  negotiations  of  treaties  will  be  the  Joint  concern  of  President  and  Senate. 
“Thus  we  see,”  be  concludes,  “that  the  Constitution  provides  that  our  negotia¬ 
tions  for  treaties  shall  have  every  advantage  which  can  be  derived  from  talents, 
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lufnrmaMon,  tnlegrlly,  mu!  del  11  x*  rale  liivcsIigaHori  on  (lie  one  hand,  find  from 
WH-rii'y  iiimI  dispatch  mi  the  ol her.” 

Homo  30  years  Inter,  Rufus  King,  who  lmd  heen  n  tnemher  of  I  he  Philadelphia 
Convention,  advanced  In  Iho  Hennle  Itself  closely  similar  views  concerning  the 
relations  of  (lint  body  rind  the  President  so  for  ns  trenfymnklng  wnH  concerned  : 

“In  Ihcse  concerns  the*  Senate  nre  the?  constitutional  nnd  the  only  resiMinslblc 
counselors  of  the  President.  And  In  this  capacity  fins  Hennle  may,  mid  ought  to, 
look  Into  mid  watch  over  every  hrnneli  of  the  foreign  affairs  of  the  Notion;  they 
mny,  therefore,  nt  nny  Mine  enll  for  full  nnd  exnet  Infornmtlon  rcsjM'oMng  the 
foreign  affairs,  nnd  express  their  opinion  nnd  ndvloo  lo  the  President  respeellng 
the  same,  when,  mid  tinder  whnlever  other  circumstances,  they  mny  think  mieh 
ndvlre  ex|K*dlent.  ♦  ♦  ♦ 

“To  innke  n  trenly  IneliidrH  nil  the  proceedings  hy  which  II  Is  innde;  nnd 
the  ndvlre  nnd  consent  of  Iho  Hennle  being  neeessnry  In  the  mnklng  of  irenlles, 
must  neeessnrlly  ho  ko  touching  the  inemnireK  employed  In  mnklng  the  same. 
The  MoiiHfliuMnn  does  not  say  Mint  treaties  fdmll  he  concluded,  hut  that  they 
shnlt  he  mnde,  hy  mid  with  the  advice  nnd  consent  of  the  Hennle;  none,  therefore, 
enn  bo  mnde  without  such  advice  and  consent;  nnd  the  objections  ugnlnst  the 
ngeuey  of  the  Hcnnto  In  making  treaties,  or  In  ndvlslng  the  President  to  make 
the  same,  cannot  he  sustained,  hut  hy  giving  to  the  Constitution  an  Interpretation 
different  from  Its  obvious  and  most  salutary  meaning,” 

Indeed,  even  as  late  ns  1008,  Woodrow  Wilson,  having  noted  In  IiIh  ConsMtu- 
tlonnl  Government  that  there  could  Ik?  little  doubt  thnt  the  Convention  of  1787 
Intended  Mint  the  Henate  should  advise  the  President  ns  to  appointments  nnd 
treaties  “In  the  spirit  of  an  executive  council  associated  with  him  ujsm  terms 
of  confidential  coojK*rntlon,”  declared  thnt  on  this  premise  It  was  still  not  only 
the  President's  privilege,  but  his  best  policy  and  plain  duty,  to  deal  with  the 
tipjK‘r  chamber  on  thnt  footing.  lie  thercuiKjii  added:  “If  he  have  character, 
modesly,  devotion,  uml  Insight  ns  well  ns  force,  he  con  bring  the  contending 
elements  of  the  system  together  Into  a  great  and  efficient  body  of  common 
counsel.”  How  far  Mr.  Wilson  cainc  himself  from  realizing  this  Ideal  11  years 
Inter  Is  a  mutter  of  recorded  history* 

The  somber  truth  Is  that  the  conception  of  the  Senate  as  a  Presidential  council 
In  (he  diplomatic  Held  broki?  down  the  first  lime  It  was  put  to  the  test.  The  epi¬ 
sode,  the  ImjKirtanec  of  which  for  American  Institutions  and  for  the  development 
of  Amcrlcnn  foreign  isdicy  has  rarely  been  appreciated,  Is  narrated  from  the 
point  of  view  of  tho  Senate  by  Senator  William  Maclay,  of  Pennsylvania,  in  his 
celebrated  Journal : 

“August  22,  Saturday  (178ff). — Senate  met,  and  went  on  the  Coasting  hill.  The 
Doorkeeper  soon  told  us  of  the  arrival  of  the  President.  Tho  President  wus  Intro¬ 
duced,  and  took  our  Vice  President’s  chair.  Ho  row*  and  told  us  bluntly  that  he 
had  called  on  us  for  our  advice  and  consent  to  some  projKisitlons  respecting  the 
treaty  to  be  held  with  tho  Southern  Indians  •  •  *  Seven  heads  1  1  1  were 
stated  nt  the  end  of  the  paper  which  the  Senate  were  to  give  their  advice  and 
consent  to.  They  were  so  framed  that  this  could  be  done  by  aye  or  no.” 

It  speedily  transpired,  however,  that  the  Henate  was  not  Inclined  to  stand  and 
deliver  forthwith,  and  presently  Robert  Morris,  also  of  Pennsylvania,  rose  and 
moved  thnt  the  papers  communicated  by  the  President  be  referred  to  a  committee 
of  five,  a  motion  promptly  seconded  by  another  Member.  To  continue  Maelay’s 
narrative : 

“Several  Members  grumbled  some  objections.  Mr.  Butler  rose ;  made  a  lengthy 
sj>eech  against  commitment;  said  we  were  acting  as  a  council.  No  council  ever 
committed  anything.  Committees  were  nn  improiier  mode  of  doing  business;  it 
threw  business  out  of  the  hands  of  the  many  Into  the  hands  of  the  few,  etc.” 

Mnelay,  himself,  now  spoke  at  length  In  favor  of  commitment  “In  a  low  tone  of 
voice.”  “Peevishness  Itself,”  he  asserts,  “could  not  have  taken  offense  at  any¬ 
thing  I  said.”  Nevertheless,  he  continues : 

44 •  *  •  the  President  of  the  United  States  started  up  In  n  violent  fret.  “This 
defeats  every  purpose  of  my  coming  here,”  were  the  first  words  that  he  said. 
He  then  went  on  that  he  had  brought  Ids  Secretary  of  War  with  him  to  give  every 
necessary  information;  that  the  Secretary  knew  all  about  the  business,  and  yet 
he  was  delayed  and  could  not  go  on  with  the  matter.  He  cooled,  however,  by 
degrees  *  *  *  He  rose  a  second  time,  and  said  he  had  no  objection  to  postpone¬ 
ment  until  Monday  at  10  o'clock.  By  the  looks  of  the  Senate,  this  seemed  agreed 
to.  A  pause  for  some  time  ensued.  We  waited  for  him  to  withdraw.  He  did  so 
with  a  discontented  air.  Had  It  been  any  other  man  than  the  man  whom  I  wish 
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to  regard  lift  the  first  dm  motor  hi  the  world,  I  would  Imvo  snld,  with  huIIcii 
dignity.” 

Mucliiy  then  adds  IiIh  owii  Interpretation  of  the  event  In  those  words : 

"I  cimnot  now  bo  mistaken.  #rho  President  wishes  to  trend  uu  tlio  necks  of  tho 
Semite,  Commitment  will  tirliiR  the  mutter  to  discussion,  ut  leant  In  the  com¬ 
mittee,  where  lie  1h  not  present.  Ho  wishes  us  to  hi*o  with  the  eyes  und  lienr  with 
the  earn  of  his  Secretary  only.  The  Secretary  to  mlvunce  the  promises,  the  Prosl- 
dent  to  draw  the  conclusions,  mid  to  hour  down  our  deliberations  with  IiIm  i»er- 
aoiml  uulhorlly  mid  presence.  Form  only  will  he  left  to  us.  This  will  not  do  with 
Americana.  Hut  let  the  matter  work;  It  will  soon  cure  llsclf." 

Tills  prophecy  has  been  amply  verified  by  history.  Washington  went  hack 
to  the  Senate  the  following  Monday  for  Its  answers  to  his  questions,  mid  whlto 
the  ensuing  colloquy  seems  to  have  moved  along  without  any  of  the  earlier  jars, 
no  President  of  the  United  States  1ms  since  tlml  day  ever  darkened  the  doors 
of  the  Semite  for  the  purpose  of  personal  coiiMUttuthiM  with  it  concerning  the 
advisability  of  a  desired  negotiation. 

From  that  time  forth,  In  fuel,  the  relations  of  President  and  Semite  In  Ihc 
realm  of  diplomacy  enmo  rapidly  to  assume  n  close  approach  to  lliolr  present 
form.  Tho  history  of  tho  famous  Jay  Treaty  5  years  later  Is  a  prime  Illustration. 
Tho  treaty  was  negotiated  lu  Jsmdon  under  Instructions  In  tho  framing  of  which 
the  Semite  had  no  hand,  .and  when  It  was  laid  before  Ilia  I  body,  the  latter, 
Instead  of  rejecting  or  accepting  It  outright,  ns  It  would  have  done  In  denting 
with  a  nomination  to  oillee,  proceeded  In  effect  to  amend  It  ns  If  It  had  been 
a  legislative  project;  nor  did  the  udmlnlslralhm  challenge  tho  Senate's  right 
to  pursue  this  course,  although  the  Urltlsh  Government  was  at  first  disused 
to  do  so.  In  a  word,  the  Senate's  function  as  nil  executive  council  was  from 
tho  very  beginning  put,  nud  largely  by  Its  own  election,  on  tho  way  to  absorp¬ 
tion  Into  Its  more  usual  function  as  a  legislative  chandler,  mid  subsequent  de¬ 
velopments  soon  placed  Its  decision  In  lids  respect  beyond  alt  iwisslblllty  of  recall. 

Pago  tii 

The  most  recent  phase  of  Presidential  foreign  policy  demanding  nttcntlon  hero 
Is  that  which  11  mis  expression  In  the  so-called  Status  of  Armed  Forces  Agree¬ 
ments.  Tho  United  States  Is  at  present  parly  to  13  such  agreements,  12  of  them 
being  with  members  of  NATO  and  l  with  Japan.  Under  these,  tho  other  party 
is  entitled  to  request  tho  assistance  of  American  forces  stationed  within  their 
boundaries,  whlto  at  the  same  time  retaining  Jurisdiction  over  members  of  such 
forces  In  the  case  of  unauthorized  and  harmful  acts  by  members  thereof.  Thus, 
In  the  ease  of  Italy,  our  agreement  with  which  became  effective  January  21, 
1056,  the  Italian  courts  had,  prior  to  April  0, 1057,  tried  04  such  cases,  of  which 
20  resulted  in  acquittals,  25  in  suspended  sentences,  10  In  fines,  and  0  In  sus¬ 
pended  sentences  to  confinement.  The  most  notorious  case,  however,  Is  one  that 
arose  In  Japan  early  tn  1057.  In  this  Instance,  an  American  serviceman  nnmed 
Girard,  In  performing  an  apparently  unauthorized  act,  killed  n  Japanese  woman 
and  was  handed  over  by  tho  President  to  the  Japanese  courts.  The  Supreme 
Court  of  the  District  of  Columbia,  from  which  a  writ  of  habeas  corpus  was  asked 
by  Girard's  friends,  while  discreetly  refusing  the  writ,  which  It  was  In  no  posi¬ 
tion  to  back  up,  rendered  “a  declaratory  Judgment/’  pronouncing  the  President’s 
order  to  be  “unconstitutional.”  The  ruling  was  appealed  by  the  Government 
to  the  Supreme  Court  of  the  United  States,  which,  on  the  authority  of  Chief 
Justice  Marshall’s  holding  in  1812,  In  the  case  of  The  Exchange  v.  McFaddcn, 
overruled  the  District  of  Columbia  court.  Inasmuch  as  the  issue  involved  con¬ 
cerned  the  President's  powers  os  Commander  in  Chief  over  a  serviceman  on  duty 
In  a  foreign  country,  it  Is  possible  that  the  administration  would  have  done  better 
simply  to  ignore  the  district  court's  Intervention.  As  to  Girard,  I  am  inclined 
to  believe  that  he  is  in  luck  in  not  having  to  account  to  an  American  court- 
martial  for  h!s  behavior. 

Mr.  Sourwine.  Mr.  Chairman,  that  is  all  of  the  submissions  for 
the  record  that  I  have  at  this  time. 

Senator  Jenner.  Call  the  first  witness. 

Hepresentative  Watkins  M.  Abbitt. 
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STATEMENT  OF  HON.  WATKINS  M.  ABBITT,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  VIRGINIA 

M  i'.  A  mi itt.  Mr.  Chairman,  I  appreciate  very  much  tho  opportunity 
of  lining  horofliiHinorning. 

Senntor  Jus  np.u.  Thunk  you.  You  nmy  Ik>  Kent c<l,  Congressman. 

Mr.  Annirr.  My  purpose  is  to  iniroduco  tho  distinguished  gentle- 
mnn  from  Virginm  who  desires  to  testify.  I  want  to  take  one  moment. 

Senator  Jknnkii.  All  right, sir. 

Mr.  Annirr.  Jhiforo  introducing  him,  I  would  tike  to  just  say,  briefly, 
that,  wo  in  Virginia  aro  vitally  interested  in  preserving  the  constitu¬ 
tional  government  in  America*.  Wo  think  that  your  bill  is  a  long  step 
in  the  right  direction. 

Senator  .1  pnnpu.  Thank  you. 

Mr.  Amirrr.  Wo  think  it  will  help  us.  And  when  I  say  “we,”  I  think 
I  speak  for  tho  overwhelming  majority  of  Virginians  who  lovo  and 
cherish  this  great,  country  of  ours  and  our  way  of  life. 

1  count  it  a  high  honor  in  introducing  to  this  committee  tho  Ilonor- 
ablo  Willinm  Old,  of  Chesterfield. 

Mr.  Old  was  horn  and  raised  in  Virginia,  and  his  ancestors  have 
been  Virginians  for  generations.  Ifo  was  raised  in  Powhatan  County, 
educated  nt  Custer  Springs  Academy,  where  ho  was  a  student  with 
tho  Honorable  Martin  Dies,  Congressman  from  Texas.  Ifo  graduated 
from  Washington  and  Leo  university,  where  he  was  a  student  with  the 
Ilonorablo  W.  M.  Tuck,  former  Governor  of  Virginia  and  now  Con¬ 
gressman  from  tho  Fifth  District. 

Judgo  Old  has  been  an  eminent  lawyer  and  attorney.  He  is  a  con¬ 
stitutional  student.  g  He  is  one  of  tho  beloved  circuit  judges  of  Virginia. 

In  Virginia,  our  judges  are  not  elected,  ns  they  are  in  some  places — 
and  I  have  no  reflection  on  any  other  place — hut  they  are  appointed 
because  of  their  integrity  and  their  judicial  ability,  and  they  arc  held 
in  high  regard.  I  know  of  no  person  in  the  judiciary  who  is  held  in 
higher  regard,  loved  more  by  Virginians,  than  is  my  friend,  William 

Ho  was  the  father  of  the  so-called  interposition  doctrine  that  recently 
camo  up  in  Virginia  and  other  States.  1  am  proud  and  highly  honored 
to  introduce  to  you  the  circuit  judge  of  Chesterfield  County,  Judge 
William  Old. 

Senator  .Tenner.  Thank  you,  Congressman. 

Mr.  Old,  we  are  glad  to  have  you.  You  may  proceed,  if  you  have  a 
statement. 

STATEMENT  OF  HON.  WILLIAM  OLD,  CIRCUIT  JUDGE, 
CHESTERFIELD  COUNTY,  MO. 

Judge  Old.  It  is  a  great  pleasure  for  me  to  be  here,  and  I  think 
the  earnestness  and  the  desperate  necessity  of  this  situation  should 
impel  everybody  to  give  the  most  serious  thought. 

Senate  bill  2646,  introduced  by  Senator  Jenner,  would  withdraw 
from  the  Supreme  Court  of  the  United  States  appellate  jurisdiction 
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ill  certain  specified  fields,  namely,  llrsl^  with  respect  to  the  investiga¬ 
tive  functions  of  Congress;  second,  with  respect  to  flu^  security  pro 
gram  of  tho  executive  Iminchpf  f ho  Federal  (Jovernmeiit ;  third,  with 
respect  to  Stalo  nnlisubvorsivo  to/xislut ion :  fourth,  with  respect  to 
homo  rule  over  local  schools;  ami,  fifth,  with  respect  to  tlm  admission 
of  persons  to  the  practice  of  law  within  individual  States. 

This  hill  is  predicated  upon  the  provisions  of  article  1 1 1,  section  2, 
paragraph  2,  of  the  Constitution,  which  rends  ns  follows: 

In  all  Cases  nflVvUug  Ambassadors,  oilier  puMIe  ministers  nail  Consuls,  mi<l 
those  in  which  a  State  shall  be  Party,  the  Supreme  Court  shall  have  original 
jurisdiction.  In  all  oilier  cases  before  mentioned,  the  Supreme  Court  shall  have 
appellate  Jurisdiction,  tx>lh  as  to  l4i\v  and  Fact,  with  such  Kxccptlons,  mid 
under  such  Hegulatlonsas  the  Congress  shall  make. 

Thus,  the  (’impress  is  clothed  with  full  power  to  make  exceptions 
to  the  appellate  jurisdiction  of  the  Supreme  Court  and  to  regulate  the 
exercise  of  such  jurisdiction.  It  isindeed  regrettable  that  it  tins  become 
necessary  for  the  Congress  to  consider  the  expedient  of  withdrawing 
from  the  Supreme  Court  appellate  jurisdiction  in  the  Helds  specified 
in  the  hill  under  consideration.  However,  it  is  now  clearly  apparent, 
from  a  long  list  of  revolutionary  decisions  by  the  Supremo  Court, 
headed  by  Chief  Justice  Warren,  that  the  Court  is  determined  to 
destroy  our  dual  system  of  government  under  the  Constitution,  and 
create,  by  usurpation  and  encroachment,  a  judicial  oligarchy  of 
unparalleled  proportions. 

Washington  in  his  Farewell  Address  pointed  out  the  dangers  which 
now  l>osct  us  when  lie  said : 

The  spirit  of  encroachment  tends  to  consolidate  the  powers  of  all  the  depart¬ 
ments  hi  one,  and  thus  to  create,  whatever  the  form  of  government,  a  desiwtlsm. 
A  just  estimate  of  that  love  of  power  and  proneness  to  abuse  It  which  pre¬ 
dominates  in  the  human  heart  Is  sufficient  to  satisfy  us  of  the  truth  of  this 
position.  The  necessity  of  reciprocal  chocks  in  the  exercise  of  political  |K>wcr, 
by  dividing  and  distributing  It  into  different  depositories,  and  constituting  each 
the  guardian  of  the  public  weal  against  Invasions  by  the  others,  has  been  evinced 
by  experiments  ancient  and  modern,  some  of  them  in  our  country  and  under 
our  own  eyes.  To  preserve  them  must  be  ns  necessary  ns  to  institute  them. 

It  seems  to  me  that  the  decision  in  the  case  of  Stove  Nelson  against 
Pennsylvania  is  fraught  with  great  and  mortal  danger  to  the  institu¬ 
tions  of  our  country.  For  in  that  ease  the  Supreme  Court  invented 
and  laid  down  the  doctrine  of  preemption.  Under  the  leadership  of 
Howard  W.  Smith,  the  distinguished  dean  of  the  Virginia  delegation 
in  the  House  of  Representatives,  the  Congress  enacted  the  Smith  Act 
to  curb  the  subversive  and  seditious  efforts  of  the  Communist  con¬ 
spiracy  in  this  country.  It  is  incredible  that  anyone  could  conceive 
that  an  act  proposed  by  Judge  Smith  would  intend  to  impair  State 
laws  in  the  field  of  sedition  or  any  other  fteld.  Moreover,  the  Smith 
Act  itself  specifically  negatived  any  such  intent.  Yet  the  Supreme 
Court,  without  any  semblance  of  constitutional  authority,  held  that 
Congress,  by  merely  entering  the  field  of  sedition,  regardless  of  its 
expressed  intention,  preempted  the  whole  field  and  struck  down  all 
State  laws  involving  sedition.  Although  the  State  government  might 
be  in  mortal  danger  of  being  overthrown  by  the  Communist  conspir¬ 
acy,  they  could  do  no  act  to  defend  themselves. 

Just  what  was  the  purpose  of  the  Supreme  Court  in  inventing  that 
doctrine  of  preemption?  Was  the  Court  so  anxious  to  free  Steve 
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Nelson,  so  (1ml  ho  might  continue  his  subvcisivo  career,  that  it  would 
destroy  laws  vital  fo  (no  sovereign  Stales  under  such  u  flimsy  pretext? 
Wo  don’t  know,  but  it  seems  incredible  that  concern  for  Steve  Nelson 
could  have  been  the  motivating  reason.  If  this  doctrine  of  orcemption 
wore  a  sound  constitutional  principle  could  or  should  it  lie  confined 
to  the  field  of  sedition?  Is,  or  can  it  be.  fbe  purpose  of  the  Court 
to  destroy  the  sovereign  Stales?  To  n serine  to  (lie  Omi  t  such  a  pur¬ 
pose  is  a  horrible  thought.  Hut  if  that  doctrine  of  preemption  should, 
at  a  propitious  moment,  be  extended  to  tho  field  of  taxation,  the  gov¬ 
ernments  in  the  48  States  would  bo  hud  in  ruins  by  one  fell  act,  unless 
the  States  respectively  should  interpose  their  sovereignty  against  such 
a  dire  result. 

In  the  Slochower  case  the  Supremo  Court  held  that  New  York  City 
could  not  firo  a  teacher  who  refused  to  stato  whether  lie  was  a  Com¬ 
munist  or  not,  although  State  and  municipal  law  required  him  to  be 
tired  under  such  circumstances.  Just  what  is  the  purpose  and  under¬ 
lying  motive  of  that  decision?  And  what  is  the  constitutional  prin¬ 
ciple  under  which  it  was  enunciated?  We  don’t  know,  but  it  seems 
iiici edible  that  the  Court  should  have  wished  to  reward  Professor 
Slochower  for  defying  the  law  under  which  he  was  employed.  Can 
that  decision^  at  a  propitious  moment,  bo  extended  to  embrace  hiring 
as  well  as  firing^  and  force  the  States  and  municipalities  to  take  their 
onomies  into  their  employ  as  well  as  to  keep  them  there?  If  not,  why 
not? 

The  great  and  sovereign  Stato  of  California  has  been  ordered  to 
admit  to  the  practice  of  law  a  person  whom  its  board  of  law  examiners 
did  not  consider  to  bo  morally  fit  for  such  admission.  The  great  and 
sovereign  State  of  Illinois  was  deprived  of  its  sovereign  nower  in  the 
matter  of  appellate j>rocedure  in  its  own  State  courts.  Tlie  great  and 
sovereign  State  of  Oregon  was  deprived  of  its  jurisdiction  over  non- 
navigablo  streams.  In  the  Girard  College  case  an  extremely  well- 
reasoned  opinion  by  the  Supreme  Court  of  the  great  and  sovereign 
State  of  Pennsylvania  was  nullified  by  a  line  per  curiam  memo¬ 
randum  opinion,  which  could  hardly  bo  considered  otherwise  than  as 
a  studied  insult  to  that  great  court  of  Pennsylvania.  All  of  these 
encroachments,  and  many  more,  have  been  inflicted  upon  the  sovereign 
States  by  tho  Supreme  Court  of  the  United  States  during  the  few 
years  of  the  Warren  Court. 

Hut  tho  Supreme  Court  has  not  confined  its  usurpations  and  en¬ 
croachments  to  the  sovereign  and  reserved  powers  of  the  sovereign 
States.  It  lias  thrust  its  tentacles  into  the  constitutional  powers  of 
the  Congress  and  of  the  Executive,  which,  with  the  courts,  constitute 
the  three  great  coordinate  brandies  of  the  Federal  Government.  The 
Jencks  case  encroached  upon  the  constitutional  powers  of  the  executive 
branch  of  the  Federal  Government  and  struck  a  mortal  blow  at  the 
ability  of  the  FBI  to  deal  with  the  subversive  and  criminal  elements  of 
this  country.  So  destructive  was  this  blow  that  Attorney  General 
Brownell  came  before  Congress  beseeching  relief  against  the  Supreme 
Court’s  decision.  Another  lethal  blow  was  struck  at  the  police  system 
of  the  Nation’s  Capital  further  curtailing  their  efforts  to  deal  with  a 
seething  and  spiraling  criminal  condition  there.  Mallory,  a  brutal 
Negro  rapist,  was  freed  by  the  Supreme  Court  upon  the  flimsy  tech- 
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nival  ground  Hint  Mallory  was  questioned  by  the  police  before  arraign- 
inont.  There  was  no  question  of  Mallory's  guilt.  Ho  admitted  it. 
So  the  Washington  I’olire  Department  and  presumably  every  police 
denari  men!  in  the  Nation  is,  by  this  infamous  decision,  precluded  from 
holding  »  person  lo  whom  suspicion  points  without,  arraignment  for  a 
few  hours,  forquestioning  and  for  investigating  the  available  evidence. 
No  police  department  can  function  under  any  such  restrictions. 

'I  nese  decisions  probably  are  predicated  on  the  nebulous  provisions 
of  section  1  of  the  14th  amendment.  In  its  opinions  in  the  cases  re¬ 
ferred  to  above,  the  Supivme  Court  has  been  particularly  remiss  in 
setting  forth  the  constitutional  basis  for  the  inordinate  power  which  it 
seeks  to  exercise.  However^  the  court  simply  ignores  specific,  provi¬ 
sions  of  the  Constitution  winch  in  the  clearest,  language  would  seem  to 
preclude  the  exercise  of  any  such  power.  We  Virginians  and  the  citi¬ 
zens  of  the  other  Southern  States,  since  the  deplorable  decision  of  May 
17, 10M,  have  been  bombarded  with  statements  asserting  that  decisions 
of  the  Supreme  Court  constitute  the  law  of  the  land.  These  assertions 
are  mado  as  though  handed  down  by  some  Olympian  oracle,  without 
citing  a  single  provision  of  the  Constitution  widen  could  confer  upon 
the  Supreme  Court  power  to  make  law,  or  power  for  carrying  into 
execution  any  power  vested  by  the  Constitution  in  the  Government  of 
(he  United  States,  without,  a  law  enacted  by  Congress  to  carry  such 
power  into  execution.  Sup|x>so  we  should  concede  that  the  Supreme 
Court  docs  have  tire  prerogative  to  define  the  extent,  and  limits  of  the 
power  vested  in  the  Government,  of  the  United  States  bv  section  1  of 
the  14th  amendment  and  conceding  further  that  the  14th  amendment, 
although  adopted  under  tainted  cimnnstanccs,  is  a  valid  part  of  tho 
Constitution,  what-  then?  Who  is  to  make  law  for  carrying  such 
powers  into  execution?  Section  8,  article  1  of  the  Constitution  Is 
explicit  on  that  point.  Tho  first  17  paragraphs  of  section  8  itemize 
specific  powers  delegated  exclusively  to  Congress,  which  cannot  be 
exercised  by  the  Supreme  Court  or  by  the  Executive  or  by  tho  Supremo 
Court  and  tho  Executive,  without  law  enacted  by  Congress.  Para¬ 
graph  18,  section  8,  article  1,  of  tho  Constitution  roads : 

Congress  shall  have  power:  To  make  all  laws  which  shall  lie  necessary  ami 
proper  for  carrying  Into  execution  tho  foregoing  powers — 

that  is,  the  17  powers  in  section  8 — 

and  all  other  powers  vested  by  this  Constitution  In  the  Government  of  the  United 
States,  or  In  any  department  or  officer  thereof. 

Can  the  plain  and  explicit  language  of  that  provision  be  interpreted, 
construed,  or  twisted,  by  tho  process  of  any  mental  gymnastics,  to 
mean  otherwise  than  that  the  Congress  is  the  sole  and  exclusive  law¬ 
making  agency  of  the  Federal  Government  ? 

If  Congress'  is  endowed  with  exclusive  power  to  make  all  laws  which 
may  be  necessary  and  proper  for  carrying  into  execution  all  powers 
vested  by  the  Constitution  in  the  Government  of  the  United  States, 
how  can*  the  Supreme  Court  validly  make  any  enunciation  or  decide 
having  the  force  of  law,  regarding*  any  power  vested  in  the  Federal 
Government,  unless  and  until  Congress  snail  have  carried  into  execu¬ 
tion  such  dormant  power  by  necessary  and  proper  law? 

It  seems  certain  that  it  was  never  intended  that  the  provisions  of 
section  1  of  the  14th  amendment,  which  is  the  source  of  all  our  troubles, 
should  be  self-executing  or  be  enforced  by  any  agency,  judicial  or 
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executive,  except  pursuant  to  legislation  enacted  by  Congress.  Sec¬ 
tion  ft  of  tlio  14th  nmcndntont  reads : 

Congress  shall  have  iwwcr  l»y  appropriate  IokIhIo Mon  to  enforce  llto  provisions 
of  this  article. 

Wo  take  the  position  that  any  emmeintion  or  decree  of  the  Supremo 
Court  which  undertakes  to  carry  into  execution  any  power  vested  by 
the  Constitution  in  the  Government  of  the  United  States  except  pur¬ 
suant  to  valid  act  of  Congress  is  not  the  law  of  the  land,  but  is  an 
illegal  encroachment  upon  the  constitutional  powers  of  Congress  and 
tho  sovereign  and  reserved  powers  of  the  sovereign  States.  The  Su- 

fH'cmc  Court  by  making  the  above-mentioned  decisions,  without  lcgiB- 
ative  authority  from  Congress,  has  nbused  its  appellate  jurisdiction, 
and  Congress  is  in  duty  bound  to  withdraw  appellate  jurisdiction  in 
tho  respects  enumerated  in  S.  2G4G. 

Tho  Virginia  Convention  of  1788,  which  ratified  the  Constitution, 
set.  forth  tho  following  principle  which  I  do  not  believe  should  ever  bo 
forgotten : 

That  Government  ought  to  be  Instituted  for  the  common  benefit,  protection, 
and  security  of  tho  people;  ntid  that  the  doctrine  of  nonreslslance  against  arbi¬ 
trary  power  and  oppression  Is  absurd,  slavish,  and  destructive  of  the  good  and 
happiness  of  mankind. 

I  hopo  this  bill  will  unquestionably  bo  pnssed. 

Senator  Jknxkil  Tlutnk  you,  Judge.  Wo  appreciate  your  coming 
before  us. 

Mr.  Sourwink.  May  I  inquire,  Mr.  Chairman? 

Senator  Jknxkii.  Yes.  Proceed. 

Mr.  Sourwink.  If  I  may,  I  should  like  to  get  for  the  record  your 
opinion  on  several  points  that  have  been  raised  in  the  hearings  so  far. 
Judge  Ou>.  Yes,  sir. 

Mr.  Sourwink.  Ono  point  which  has  been  made  is  that,  if  this  bill 
should  pass,  then  uniformity  of  decision  in  certain  areas — that  is, 
tlioso  specified  in  llto  bill — would  be  lost.  Would  you  comment  on 
flint,  sir? 

<ftidgc  Out.  I  think  probably  they  would  be  to  some  extent  lost. 
But  I  believe  that  probably  there  should  not  be  uniformity  throughout 
tho  United  States  in  many  resjwcts  of  a  local  nature. 

Mr.  Sourwink.  Judge,  you  are  saying  that  with  respect  to  such 
matters  as  control  of  entry  into  the  bar  and  home  rule  of  local  schools 
uniformity’  should  be  uniformity  at  tho  State  level? 

Judge  Old.  State  Level. 

Mr.  Sourwink.  That  it  is  local  option  matter,  to  be  governed  by 
the  States? 

Judge  Old.  I  firmly  believe  that  to  be  true. 

Mr.  Sourwink.  Do  you  feel  federally  imposed  uniformity  from  the 
top  down  in  such  matters  is  desirable? 

Judge  Old.  I  think  it  could  only  create  complete  chaos,  and  in  the 
school  system  I  think  it  would  completely  destroy  the  school  system. 

Mr.  Sourwink.  Judge,  with  regard  to*  the  administration  of  con¬ 
gressional  investigations,  do  you  believe  that  a  judicially  imposed 
uniformity  is  desirable? 

Judge  Old.  I  do  not  think  so.  I  think  that  that  is  a  matter  that 
is  purely  within  the  discretion  of  the  respective  Houses  of  Congress 
in  their  own  determination  without  any  control  by  the  court. 
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Mr.  Sourwine.  Judge,  with  regard  to  tho  comtuct  mid  administra- 
t ion  of  tlic  Federal  employees'  security  program,  does  Hint  involvo 
possible  actions  in  a  number  of  courts  or  possible  actions  in  a  single 
court?  Do  you  know? 

Judge  ()u>.  1  think  it  could  possibly  involve  possible  actions  in  a 
number  of  courts.  . 

<  Mr.  Sourwine.  So  that  to  the  extent  that  there  were  actions  out¬ 
side  the  District  of  Columbia,  there  would  be  in  that  Held  a  possibility 
of  some  loss  of  uniformity  in  appellate  decisions  if  the  Supreme  Court 
were  taken  out  of  the  picture? 

Judge  <)u>.  Probably  so,  but  unless  you  concede  that  tho  inferior 
courts  in  the  Federal  system  are  not  going  to  carry  out  tho  law — I 
think  wo  can  concede  tlint  most  of  tho  judges  in  the  Federal  system 
are  going  to  carry  out  the  law  as  it  is  set  forth  by  Congress. 

Jill*.  Soi  rwink.  Well,  is  there  any  question  there  of  what  kind  of 
uniform  law  you  are  getting  or  are  going  to  get?  For  instancet  tho 
Supreme  Court  decision  in  (,'olr.  v.  Young  says  that,  in  tho  adminis¬ 
tration  of  the  Federal  employees'  security  program,  an  employee  can¬ 
not  bo  tired  under  the  discretionary  autliority  granted  by  statute 
unless  the  position  ho  occupies  has  previously  been  declared  to  be 
sensitive.  That  is  the  uniform  rule  if  we  arc  to  assume  that  the 
Supreme  Court’s  holding  is  the  uniform  rule.  Is  there  any  ques¬ 
tion  in  your  mind  as  to  (lie  desirability  of  such  a  rule,  and  if  so,  will 
you  tell  us  what  you  think  the  circuit  courts  will  do  with  that  rule 
if  this  bill  is  passed? 

Judge  Old.  I  do  not  think  uniformity  imposed  by  some  power  con¬ 
sidered  to  be  absolutely  supremo  is  desirable  at  all.  It  seems  to  me 
that  the  various  agencies  of  tho  Federal  Government  should  have 

reasons  that 

is  a  judicial 

problem  at  all.  I  think  the  Court  is' usurping  power  when  it  under¬ 
takes  to  make  it  a  judicial  problem,  and  I  do  not  think  judicial  uni¬ 
formity  is  a  correct  thing. 

Mr.  Sourwine.  Now,  I  would  like  to  ask  you  this,  Judge.  We 
have  two  questions  involved  here;  have  we  not?  One,  the  constitu¬ 
tional  power,  the  constitutionality  of  the  claimed  power  of  the  Con¬ 
gress  to  regulate  tho  jurisdiction  of  the  Supreme  Court  and  make 
exceptions  to  it.  On  the  othei  hand,  we  have  the  claimed  power  of 
tho  Court  to  declare  acts  of  Congress  unconstitutional. 

Now,  can  you  tell  us  where  those  two  asserted  powers  stem  from? 

Judge  Old.  In  my  opinion,  the  power  of  the  Supreme  Court  to 
declare  acts  of  Congress  unconstitutional  is  related  entirely  to  its 
power  to  decide  issues  between  litigants  which  come  before  it. 

Mr.  Sourwine.  Is  that  power  anywhere  set  forth  in  the  Con¬ 
stitution  ?  That  is,  the  power  of  the  Supreme  Court  to  declare  an  act 
of  Congress  unconstitutional  ? 

Judge  Old.  No;  no. 

Mr.  Sourwine.  Is  the  power  of  the  Congress  to  regulate  and  make 
exceptions  to  the  appellate  jurisdiction  of  the  Court  set  forth  in 
the  Constitution? 

Judge  Old.  It  is  set  forth  explicitly  in  the  Constitution. 

Mr.  Sourwine.  In  article  III,  section  2,  clause  2? 

Judge  Old.  That  is  right;  yes,  sir. 


considerable  latitude  in  the  question  of  employment  for 
they  consider  to  be  to  the  benefit  of  the  public  business. 

I  do  not  think  that  a  court  of  justice— that  that 
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Mr.  Sourwink.  I  would  like  to  nuk  you  about  the  construction  of 
that  language  in  article  1 1 1,  sect  ion  2,  clause  2.  It  has  been  said  before 
this  committee  that  that  section,  that  clause,  does  not  mean  what  it 
anneal's  to  menu,  that  it  is  in  fnct  to  be  construed  as  a  conveyance 
or  apnellato  power  to  the  Supremo  Court,  that  the  apparent  excep¬ 
tion  tlicrenftor  must  be  construed  in  connection  with  tlio  provious 
grunt  of  power  and  therefore  cannot  bo  construed  to  give  the  Con¬ 
gress  authority  to  tako  the  nppcllnte  power  away  from  the  Court. 

What  is  your  view?  .  .  ,  ,  .  .  , 

Judge  Old.  In  other  words,  your  suggestion  is  that  haying  granted 
appellate  power  to  the  Supreme  Court  it  cannot  be  limited  by  some 
provision  that  conies  after  that? 

Mr.  Sourwink.  Well,  that  suggestion  has  been  made  here. 

Judge  Old.  Yes.  t  ... 

Mr.  Sourwink.  Even  though  the  authority  for  the  limitation  ap¬ 
pears  to  bo  in  the  huiiio  text  nnd  in  the  same  paragraph  and  the  same 
sentence  as  the  grant  of  the  power. 

Judge  Old. I  would  say  that  any  person  who  sought  to  make 
such  an  argument  as  that  would  be  distorting  the  Constitution.  I  do 
not  think  no  would  be  interpreting  the  Constitution  at  all,  I  think 
ho  would  be  by  some  specious  reasoning  trying  to  destroy  the  Con¬ 
stitution,  in  my  opinion. 

Mr.  Sourwink.  I  have  no  other  questions,  Mr.  Chairman. 

Senator  Jknnkr.  No  further  questions.  Thank  you  very  much, 
Judge,  for  appearing  and  giving  us  the  benefit  of  your  knowledge. 

Tuo  noxt  witness  will  be  Mr.  Edgar  C.  Bundy. 

Mr.  Bundy,  will  you  state  your  name  for  thccommittee? 

STATEMENT  OF  EDGAR  0.  BUNDY,  PRESIDENT,  ABRAHAM  LINCOLN 
NATIONAL  REPUBLICAN  CLUB 

Mr.  Bundy.  Mr.  Chairman  and  members  of  the  subcommittee,  my 
name  is  Edgar  C.  Bundy. 

Senator  Jknner.  Where  do  you  reside,  Mr.  Bundy? 

Mr.  Bundy.  I  reside  at  1407  Hill  Avenue,  Wheaton,  Ill. 

Sonator  Jknner.  Are  you  representing  yourself  here  as  an  individ¬ 
ual,  or  are  you  representing  some  organisation  ? 

Mr.  Bundy.  1  am  the  president  of  the  Abraham  Lincoln  National 
Republican  Club,  for  whose  nationwide  membership  I  am  authorized 
to  speak  concerning  Senate  bill  2646. 

Senator  Jenneii.  What  is  the  membership  of  the  Abraham  Lincoln 
National  Republican  Club? 

Mr.  Bundy.  The  membership  of  the  Abraham  Lincoln  Republican 
Club  is  in  46  States  and  Alaska,  and  our  board  of  directors  have 
asked  that  the  figures  of  membership  remain  a  part  of  the  private  files 
of  the  organization  because  of  the  fact  that  there  are  so  many  leftwing, 
pseudoliberal  groups  that  would  like  to  find  out  just  how  strong  we 
are. 

Senator  Jknner.  All  right. 

Mr.  Bundy.  And  we  keep  that  as  an  organizational  secret. 

Senator  Jenner.  You  may  proceed.  You  have  a  statement. 

Mr.  Bundy.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
nnd  countless  numbers  of  my  fellow  Americans  continue  to  view  with 
great  alarm  the  recent  series  of  decisions  of  the  United  States  Supreme 
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Court  which  have  dealt  with  oases  involving  subversives  and  subver¬ 
sive  activities  within  Iho  borders  of  Iho  United  States. 

We  believe  that  tbo  decisions  of  the  Supremo  Court  in  regard  to 
thoso  matters  have  weakened  the  internal  security  of  (ho  United  States 
immeasurably  and  have  given  aid  and  comfort  to  tbo  enemies  of  the 
American  Republic;  namely,  tbo  agents  of  tbo  Kremlin  apparatus 
who  are  working  in  our  midst. 

Many  of  us  never  believed  Hint  we  would  see  Iho  day  when  1  of  the !l 
major  branches  of  Iho  United  Stales  Government,  would  givo  aid  and 
comfort  and  protection  to  individuals  who  seek  to  destroy  ono  of  tbo 
grandest,  and  noblest  forms  of  human  government  over  devised  in  the 
history  of  this  world. 

Since  none  of  us  mortals  1ms  berm  given  the  omnipotent  power  to 
read  the  minds  of  othors,  wo  cannot  say  just  why  me  inborn  of  tbo 
Supremo  Court  of  the  United  Slates  Imve  ruled  in  this  manner.  Wo 
do  not  know  tbo  motives  bohind  such  decisions,  lint,  as  freo  Ameri¬ 
can  citizens  and  supporters  of  the  American  form  of  government,  wo 
have  an  inherent,  rigid  to  protest  such  decisions  which  wo  boliovo  to  bo 
against  the  best  interests  of  the  United  States  of  America. 

That  is.  why  wo  aro  grateful  for  this  opportunity  winch  baa  been 
afforded  to  us  by  the  committee  to  present  our  views  today.  Since 
von  who  constitute  the  memliersliip  of  this  committee,  and  alt  other 
Members  of  the  Congress  of  tbo  United  States,  aro  tbo  duly-elected 
representatives  of  the  people,  and  not  nmiointeos  in  Government,  you 
represent  tbo  last  hopo  of  tbo  people  or  this  country  in  tbo  battlo  to 
preserve  tbo  Republic  and  to  protect  it  from  its  enemies  from  within 
and  from  without. 

Momlxirs  of  tbo  Supremo  Court  of  tbo  United  States  aro  appointed. 
You  ait)  elected  by  the  people.  Every  0  years  you  must  go  bnck  to 
the  peoplo  in  the  grassroots  and  receivo. their  approval  in  order  to 
continuo  in  public  office.  Your  actions  while  serving  ns  Memlwrs  of 
the  Congress  of  the  United  States  are  closoly  scrutinized  by  those  who 
send  you  here  to  represent  them.  You  are  closely  checked  and  hold 
accountable  by  the  electorate. 

Not  so  with  the  members  of  the  Supreme  Court  of  the  United  States. 
The  mnsses  of  citizens  of  this  country  have  no  direct  contact  with  the 
members  of  the  Supremo  Court.  The  members  are  not  subjected  to 
the  approval  or  disapproval  of  the  people  every  few  years.  Theirs 
is  a  life  tenure  unless  removed  from  oflico  by  impeachment  proceedings 
or  by  physical  or  mental  incapacity. 

Oftentimes  we  have  witnessed  tbo  unexplainable  action  by  Chief 
Executives  of  appointing  men  to  this  august  body,  the  Supreme  Court, 
who  have  never  sorved  as  judges  in  the  lower  courts  of  our  land,  and 
who  thereby  lack  tbo  judicial  experience  which  should  be  required  of 
all  who  would  serve  in  the  highest  tribunal  of  the  United  States. 
This  is  the  least  which  should  be  required  of  those  nine  men  who  hold 
in  their  hands  the  power  of  life  or  death  over  individuals,  groups, 
legislation,  and,  as  has  so  recently  been  demonstrated,  even  the  Con¬ 
stitution  of  the  United  States  itself.  It  is  also  a  sad  spectacle  to 
witness  the  appointment  of  men  to  this  high  body  not.  on  the  grounds 
of  distinguished  legal  ability  but  rather  as  a  reward  for  service  in 
the  field  of  political  action. 

Many  of  us  have  wondered  in  recent  days  if  it  would  not  be  a  more 
lifting  and  proper  procedure  to  nominate  to  this  high  tribunal,  when 
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vacancies  ocelli',  only  those  men  wlio  linvo  served  with  distinction  in 
tho  supremo  courts*  of  tho  sovereign  States  or  in  Federal  district 
courts  for  u  reasonable  period  of  tune,  and  especially  only  thoso  in¬ 
dividuals  who  are  thoroughly  familiar  with  American  constitutional 
law  and  whoso  judicial  record  shows,  beyond  a  slindow  of  n  doubt, 
that  their  interpretation  of  tho  Constitution  of  tho  United  States  is  in 
tho  traditional  American  manner,  ns  demonstrated  by  those  who  hnve 
hitherto  occupied  positions  in  this  lii#h  body. 

Wo  can  only  wonder  in  tho  light  of  tho  decisions  by  tho  Supremo 
Court,  within  the  last  several  years,  involving  cases  which  have  to  do 
wit  h  the  security  of  tho  United  States,  whether  or  not  tho  Constitution 
and  tho  powers  therein  granted  to  (ho  Supreme  Court  can  be  so  inter* 
prefed  ns  to  nullify  decisions  and  interpretations  set  forth  by  those  who 
constituted  membership  of  the  Supremo  Court  in  former  years. 

Wo  believe  thnt  tho  Constitution  of  tho  United  States  is  a  stable 
document,  one  that  can  be  relied  u|>on  oven  in  tho  so-called  modem 
changing  world.  We  do  not  believe  that  tho  Founding  Fathers  in¬ 
tended  that  tho  Constitution  should  bo  so  flexible  that  oven  tho  Ameri¬ 
can  form  of  government  could  be  changed  by  the  particular  whims  and 
fnnciesof  men  who  aro  engaged  in  interpreting  it. 

If  wo  rend  tho  Constitution  correctly,  wo  seo  that  the  Constitution 
itself  con  only  bo  changed  by  the  people  acting  through  their  duly 
elected  representatives.  Tho  members  of  the  Supremo  Court  are  not 
elected  by  tho  people. 

Wo  further  believe  that  tho  Founding  Fathers  were  wise  for  putting 
into  tho  Constitution  certain  restrictions  on  tho  Supremo  Court,  which 
restrictive  power  is  given  expressly  to  you,  the  Members  of  the  Con- 
gross  of  the  United  States. 

Wo  bolievo  thnt  it  is  time  for  the  Congress  of  the  United  States  to 
exorcis©  those  restrictive  powers  ns  guaranteed  to  it  in  article  III, 
section  2,  which  states: 

In  nil  the  other  Cnees  before  mentioned,  the  supreme  Court  shall  have  appellate 
Jurisdiction,  both  ns  to  Law  and  Fact,  with  such  Kxcepttons,  and  under  such 
Regulations  as  the  Congress  shall  make. 

It  is  a  good  thing  that  the  wise  Founding  Fathers  foresaw  the  fact 
that  Congress  might,  nt  some  time  or  another,  have  to  make  exceptions 
to  and  regulate  appellnte  jurisdiction  of  the  Supreme  Court. 

Wo  believe  that  now  is  the  time  for  Congress  to  assert  its  authority 
and  exerciso  such  authority  as  given  to  it  in  article  III,  section  2,  of  the 
Constitution  by  enacting  Senate  bill  2646,  which  would  withdraw  from 
the  Supremo  Court  of  the  United  States  appellate  jurisdiction  with 
respect  to  the  investigative  functions  of  the  Congress,  with  respect  to 
the  security  program  of  the  executive  branch  of  the  Federal  Govern¬ 
ment,  with  respect  to  State  antisubversive  legislation,  with  respect  to 
home  rule  over  local  schools,  and  with  respect  to  the  admission  of 
persons  to  the  practice  of  law  within  the  individual  sovereign  States. 

Allow  me  to  point  out  one  other  thing  in  regard  to  authority  of  the 
Congress  of  the  United  States  to  act  in  such  a  manner  as  described 
herein.  Article  I,  section  1,  of  the  Constitution  of  the  United  States 
states : 

All  legislative  Powers  herein  granted  shall  be  vested  In  a  Congress  of  the  United 
States,  which  shall  consist  of  a  Senate  and  Honse  of  Representatives. 
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Minty  of  us  fool  quite  strongly  aliout  tlto  fact  that  tho  Stipromo 
Court  of  the  United  States,  i  list  end  of  remaining  in  its  respective  Hold, 
lias  overstepped  its  constitutional  hounds  and  lias  ventured  into  the 
field  of  legislation.  When  tho  Supremo  Court  of  tho  United  States 
liegins  to  tell  tho  legislative  branch  of  the  Government  what  it  can 
and  cannot  do  during  a  legislative  henring,  such  us  was  demonstrated 
in  tho  Supremo  Court  decision  involving  John  Watkins  v.  United 
State*  of  America  (Juno  17, 11)67),  tho  effect  of  such  ft  decision  renders 
congressional  investigating  committees,  which  hnvo  to  investigate  be¬ 
fore  they  can  legislate,  practically  helpless. 

When  the  Supremo  Court  declared  in  this  decision,  “Wo  have  no 
doubt  that  there  is  no  congressional  power  to  exposo  for  tho  sako  of 
exposure,”  that  body  attacks  the  very  heart  of  tho  legislative  process. 
Congress  must  hnvo  full  power  to  hold  this  very  typo  of  hearing  in 
order  to  determine  whether  or  not  legislation  is  needed  to  cover  tho 
particular  problem  which  nrises  in  tho  field  which  Congress  is  investi¬ 
gating. 

It.  seems  to  many  of  us  that  tho  Supremo  Court  has  completely  gono 
out  of  bounds  in  trying  to  determine  what  tho  legislative  process  should 
be.  This  is  definitely  forbidden  in  tho  Constitution  of  tho  United 
States  in  the  particular  language  of  article  I,  section  1. 

President  .Tames  Monroe,  in  speaking  of  tho  powers  given  by  tho 
Constitution  to  the  Congress,  said : 

The  whole  system  of  the  National  Government  may  l>e  said  to  rest  essentially 
upon  the  powers  granted  to  this  branch.  They  mark  the  limit  wltbln  which, 
with  few  exceptions,  all  the  branches  must  move  In  the  discharge  of  their  re¬ 
spective  functions. 

Wo  never  thought  that  we  would  live  to  see  the  day  when  individuals 
who  have  aided  and  abetted  the  Communist  conspiracy  in  this  country 
would  come  before  an  investigative  committee  of  the  Congress  and 
would  blatantly  defy  the  authority  of  tho  committee  by  invoking,  not 
the  fifth  amendment  to  the  Constitution  of  the  United  States,  but, 
rather,  the  decision  of  the  United  States  Supreme  Court  in  John  P, 
Watkins  v.  United  States  of  America. 

We  do  not  believe  that  the  Founding  Fathers  of  this  country,  the 
framers  of  the  Constitution,  or  anyone  in  his  right  mind,  believed  or 
would  believe  that  the  Supreme  Court  of  the  United  States  should  be 
enpowered  by  the  Constitution  to  create  an  unwritten  amendment  be¬ 
hind  which  our  enemies  could  hide  to  destroy  us. 

This  is  government  of  the  people,  by  the  people,  for  the  people.  If 
the  people  are  not  satisfied  with  the  procedures  adopted  by  congres¬ 
sional  committees,  while  investigating  the  need  for  specific  legisla¬ 
tion,  the  people  have  the  power  within  their  own  hands  to  change  this 
situation.  They  can  refuse  to  send  certain  elected  representatives 
back  to  the  Congress,  or  they  can  petition  their  own  legislators  to  in¬ 
stitute  corrective  action  in  either  the  House  or  the  Senate.  This  pre¬ 
rogative  was  not  given  to  nine  men  sitting  on  the  Supreme  Court  of 
the  United  States. 

Likewise,  we  do  not  believe  that  the  Constitution  of  the  United 
States  empowers  the  Supreme  Court  to  dictate  to  officers  or  agencies 
of  the  executive  branch  of  the  Federal  Government  in  regard  to  the 
administration  of  programs  established  under  authority  of  the  Con¬ 
gress  of  the  United  States  for  the  elimination  from  Government 
service  employees  in  the  executive  branch  whose  retention  may  impair 
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tlio  security  of  tho  United  States  Government.  Nowhere  in  the  Con¬ 
stitution  of  tho  United  States  docs  this  authority,  appropriated  by 
tho  present  Supreme  Court,  appear. 

it  is  conceivable  tlmt,  if  the  type  of  decision  made  by  tho  Supreme 
Court  in  the  Communist  Parly ,  0. 8.  A.  v.  Subversive  Activities  Con¬ 
trol  Board  (April  30,  1050)  is  ullowcd  to  stand,  then  the  administra¬ 
tion  of  tho  entire  internal  security  program  could  fall  to  pieces  and 
the  termites  could  continue  their  penetration  and  destruction  of  the 
very  foundations  of  our  American  Government  without  restriction. 

Wo  ennnot  help  but  ngreo  with  Justice  Tom  C'!ark,  who  could  not 
concur  with  tho  majority  of  tho  Court,  when  ho  said : 

I  liaro  not  found  any  coho  In  tho  history  of  tho  Court  where  Important 
coiislltiitloiinl  Iweu’H  have  been  avoided  on  such  a  pretext.  *  *  *  In  this  c-ase 
tho  motion  Itself  was  wholly  Inadequate  and  even  If  tho  testimony  of  all  three 
challenged  witnesses  were  omitted  from  the  record,  tho  result  could  not  have 
been  different.  There  Is  no  reasonable  basis  on  which  wo  could  say  tbat  the 
court  of  appeals  has  abused  Its  discretion.  1  abhor  the  use  of  perjured  testimony 
as  much  as  nnyoue,  but  we  must  recognize  tbat  never  before  have  mere  allega¬ 
tions  of  perjury,  so  fllmslly  supported,  been  considered  grounds  for  reopening 
proceedings  or  granting  a  new  trial.  The  Communist  Party  makes  no  claim 
that  the  Government  knowingly  used  false  testimony,  and  It  is  far  too  realistic 
to  contend  that  the  Board’s  action  w'll  be  any  different  on  remand. 

Justice  Clark  then  went  on  to  say  that  the  only  purpose  for  the 
procedural  maneuver  of  the  Communist  Party  was  to  gain  additional 
time  before  tho  order  to  make  it  register  as  a  “Communist-action”  or¬ 
ganization  could  become  effective. 

To  quote  Justice  Clark  further : 

This  proceeding  has  dragged  out  for  many  years  now,  and  the  function  of  the 
Board  remains  suspended  and  the  congressional  purpose  frustrated  at  a  most 
critical  time  In  world  history.  Ironically  enough,  we  are  returning  the  case  to 
a  Board  whose  very  existence  Is  challenged  on  constitutional  grounds.  We  are 
asking  the  Board  to  pass  on  the  credibility  of  witnesses  after  we  have  refused 
to  say  whether  It  has  the  power  to  do  so.  The  constitutional  questions  are 
fairly  presented  here  for  our  decision.  If  all  or  any  part  of  the  act  Is  un¬ 
constitutional,  It  should  be  declared  so  on  the  record  before  us.  If  not,  tbe  Na¬ 
tion  Is  entitled  to  effective  operation  of  the  statute  deemed  to  be  of  vital  Im¬ 
portance  to  its  well-being  at  the  time  It  was  passed  by  the  Congress. 

When  the  Communist  Party  of  the  United  States  of  America,  which 
is  not  a  political  party  at  all  but  an  arm  of  the  worldwide  Kremlin 
conspiracy  to  destroy  the  last  vestige  of  free  nations,  can  cite  the 
Supreme  Court  of  the  United  States  against  the  executive  and  con¬ 
gressional  branches  of  the  Government,  then  it  is  time  for  the  Congress 
of  the  United  States  to  rise  up  and  assert  the  power  given  to  it  in  the 
Constitution  of  the  United  States  to  restrict  the  Supreme  Court  in 
thisparticular  appellate  field. 

We  have  had  some  outstanding  examples  in  our  generation  of  what 
can  happen  to  a  once- free  government  when  power  is  taken  away  from 
the  people  and  placed  in  the  hands  of  a  cabal,  from  which  sooner  or 
later  arises  a  dictator.  There  is  an  ominous  trend  within  this  country 
to  take  more  and  more  power  away  from  the  sovereign  States  and  give 
it  into  thejiands  of  an  all-powerful  Federal  Government  without 
constitutional  authority  providing  for  such. 

The  Supreme  Court’s  decision  m  Commonwealth,  of  Pennsylvania  v. 
Steve  Nelson  (April  2, 1956)  said  in  effect  that  the  sovereign  States 
have  no  right  to  protect  themselves  against  sedition  or  attempts  to 
overthrow  those  governments  by  violence  or  force.  The  Supreme 
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Court  further  took  upon  itsol f  to  stato  just  what  tho  intentions  of 
Congress  were  in — 

enacting  the  Smith  Act  of  1040,  the  Internal  Security  Act  of  1050,  anil  the  Com¬ 
munist  Control  Act  of  1051. 

Kero  again,  instead  of  ruling  on  tho  merits  of  tho  care  itself,  the 
Sunrnnc  Court  attempted  to  tell  what  was  in  the  mind  of  Congress 
and  what  was  not.  Congress  immediately  reacted  to  this  decision  by 
saying  that  no  such  intentions  as  the  {Supremo  Court  set  forth  wore 
in  the  mind  of  Congress  at  thetimethelaw  was  passed. 

Not.  only  does  this  atlivl  the  ability  of  the  State  of  IVimsylvania 
to  control  subversives  within  its  borders,  hut  also  the  ability  of  ll  other 
States  of  the  Cnion  to  do  likewise  under  existing  Stato  statutes. 

*  Again,  wo  cannot  help  but  agree  with  three  of  the  Supreme  Court 
Justices  who  filed  dissenting  opinions  in  the  ease.  They  (lectured : 

The  Stale  amt  National  legislative  bodies  hnvo  legislated  within  eoufltltullouat 
limits  so  hr  to  allow  Iho  whies l  participation  by  the  law  enforcement  oMrcm  of 
the  respective  goveramontH.  Tho  Individual  States  wero  not  told  that  they  nre 
powerless  to  punish  loeal  acta  of  sedition,  nomlnnlly  directed  against  the  United 
States.  CYmrts  should  not  Interfere.  We  would  reverse  the  judgment  of  the 
Supreme  Court  of  Pennsylvania. 

It  is  time  for  us  to  reread  article  X  of  tho  United  States  Constitution 
which  uncompromisingly  doclnres : 

The  powers  not  delegated  to  the  United  States  by  the  Const Uullou,  nor  pro* 
hlbttod  by  It  to  tho  Slates,  are  reserved  to  the  States  respectively,  or  to  the 
l>cople. 

The  Supreme  Court  in  rendering  this  decision  against  the  Common¬ 
wealth  of  Pennsylvania  has  ruled  in  direct  contradiction  to  the  Con¬ 
stitution  of  the  United  States. 

The  Supreme  Court  of  the  United  States  is  becoming  a  contradictory 
body.  In  its  division  in  tho  case  of  Harry  Sloehower  v.  The  Hoard  of 
Higher  Kdaeatim  of  (he  Oifu  of  New  fork  (April  0,  195B)  it  hold 
unconstitutional  section  90S  of  tho  New  York  City  Charter,  which  pro¬ 
vided  for  the  discharge  of  any  city  employee  who* pleaded  tho  privilege 
against  self-incrimination  to  avoid  answering  a  question  relating  to 
ofltcial  matters. 

In  rendering  this  decision,  tho  Supremo  Court  denied  the  right  of  tho 
city  of  New  York,  and  all  other  lower  echelons  of  government  through¬ 
out  the  United  States,  to  protect  itself  from  cm])loyecs  being  pajdny 
public  tax  money  who  refuse  to  answer  questions  refuting  to  subversive 
activities. 

To  show  that  the  present  United  States  Supremo  Court  is  not  con¬ 
sistent  with  the  previous  United  Stages  Supremo 'Court's  decisions, 
wo  would  like  at  this  point  to  refer  to  tho  decision  of  a  previous  United 
States  Supreme  Court  in  upholding  tho  constitutionality  of  the  New 
York  Fcinberg  law,  and  also  in  passing  upon  tho  constitutionality  of 
that  part  of  the  Taft-IIartley  law  which  requires  a  non- Communist 
oath.  The  Court  said: 

One’s  associates,  past  and  present,  ns  well  as  one’s  conduct,  may  properly  be 
considered  In  determining  fitness  nnd  loyalty.  r 

From  time  immemorial,  one’s  reputation  has  been  determined  in  part  by  the 
company  he  keoj>s. 

We  know  of  no  rule,  constitutional  or  otherwise,  that  prevents  the  State,  when 
determining  fitness  and  loyalty  of  persons,  from  considering  the  organizations 
and  persons  with  whom  they  associate. 
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Onllt  by  nHHocInllon  Is  nn  cplllint  frequently  mhqa)  mat  lit tlo  explained,  except 
when  It  1h  Rciu  rnlly  nreomiumled  by  another  fdoxnu,  "(Jullt  Ih  ikthoiiiiI.”  Of 
eoiirKo  It  Ih  ;  but  porHonnl  guilt  rimy  Ik*  Incurred  by  Joining  ft  conspiracy.  Tbnt  net 
of  itKWK’Intfnn  makes  one  rcHironnlble  for  arts  of  others  committed  In  purHunnre 
of  Hip  iiHsocIntlon. 

In  oil u?r  words,  wlmt  f ho  United  States  Supremo  Court  said  at  flint 
time  was  flint  f  ho  State,  including  New  York  and  its  lower  echelons  of 
government,  has  a  right  and  a  duty  to  investigate  nssoeinf  ions,  past  mid 

1>resent,  and  the  conduct  of  one  w)io  is  being  employed  by  government. 
Employment  by  the  State  is  not  n  right  of  any  individual,  but  rather 
a  privilege,  therefore,  when  one  attempts  to  hide  l>ehind  the  fifth 
amendment  of  tho  Constitution  and  refuses  to  answer  whether  or  not 
ho  or  sho  has  been  a  member,  or  is  now  a  member,  of  the  Communist 
conspiracy,  lio  forfeits  nil  rights  to  bo  employed  by  government, 
whether  on  tjio  local,  State  or  National  level. 

Nowhere  in  any  of  tho  historical  documents  of  the  United  States 
has  it  ever  been  stated  that  tho  purpose  of  the  Founding  Fathers  in 
including  tho  fifth  amendment  in  the  Constitution  of  (lie  t  Jnited  States 
was  to  provido  a  convenient  vehicle  behind  which  an  enemy  of  the 
United  States  could  hide  while  working  for  tho  destruction  of  that 
free  government  and  the  Constitution,  which  includes  tho  fifth 
amendment. 

Mr.  Sourwine.  May  I  interrupt  you,  Mr.  Dundy  ? 

Mr.  Dundy.  Yes. 

Mr.  Sot? n wine.  You  said  in  tho  paragraph  above  that  employment 
by  the  State  is  not  a  right  of  any  individual  but,  rather,  a  prlvifcge. 
Mr.  Dundy.  Yes. sir. 

Mr.  Souk  wink.  In  the  next  sentence  you  say : 

Therefore,  when  one  nltcinptH  to  hide  behind  the  flfth  amendment  of  the 
Constitution  and  refuse#  to  Answer  whether  or  not  he  or  she  has  been  a  member, 
or  Is  now  n  member,  of  the  Communist  consplraey,  he  forfeits  nil  right. 

You  moan  ho  forfeits  tho  privilege? 

Mr.  Dundy.  That  is  right. 

Mr.  SoumviNH.  You  said  it  was  not  a  right. 

Mr.  Dundy.  That  is  right.  Yes,  lie  forfeits  all  privilege. 

Mr.  Sourwink.  All  rigid. 

Mr.  Dundy.  Paragraph  (4)  of  Senate  bill  2640  must  be  passed  by 
the  Congress  in  order  to  remedy  this  situation  and  eliminate  these  con¬ 
tradictions  of  the  Supremo  Court. 

.  When  tho  Supremo  Court  of  the  United  States  ruled  on  May  6, 1957 
m  tho  caso  of  Rudolph  Software  v.  Board  of  Bar  Examiner *  of  the 
State  of  New  Mexico^  and  in  tho  case  of  Raphael  Konigsberg  v.  The 
State  Bar  of  California  and  the  Committee  of  Bar  Examiners  of  the 
State  Bar  of  California^  it,  in  effect,  again  entered  into  a  field  pro¬ 
hibited  by  article  X  of  the  Constitution,  and  opened  the  door  for  Com¬ 
munist  lawyers,  and  lawyers  with  criminal  records,  to  come  into  our 
judicial  system  and  take  over. 

The  action  of  the  Supreme  Court  in  those  two  cases  is  inexcusable 
and  intolerable.^  When  a  sovereign  State  cannot  set  up  rules  of  good 
conduct  governing  the  admission  of  those  who  wish  to  practice'  law 
within  the  borders  of  that  sovereign  State,  then  the  complete  break¬ 
down  of  law  and  order  in  tho  American  Republic  is  only  a  matter 
of  time. 
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The  Senate  of  the  United  Stales  cun  rmivrl  (Ilia  situation  I > v 
enacting  paragraph  (5)  of  Soiiulo  bill  ‘Jillrt. 

A  most  important  miaou  for  the  extreme  urgency  for  passing  Senate 
hill  '<>41111  is  (lu*  jubilation  which  lias  resounded  from  eoust  to  coast 
within  tlm  Communist  Party  ami  its  horde  of  satellite  organizations 
made  up  of  follow  travelers  ami  party  sympathizers.  Following  hoiiio 
of  tlio  ivoonl  Supronio  Court  decisions.  Communist  Parly  funetion- 
arios  came  out  into  I  ho  upon  ami  proclaimed  lliomsolvos  lo  ho  respect- 
ahlo  citizens  umlor  tlio  authority  of  tlio  Supremo  Court  of  llio  United 
Statos.  They  called  lira /.on  press  conferences  and  quoted  tlio  Supronio 
Court,  decisions  to  prove  that  the  Communists  wore  law-abiding  and 
respectable  citizens,  while  the  investigative  committees  of  llio  Con¬ 
gress  were  nothing  hut  “Fascist-reactionary  forces”  which  are  in 
business  to  take  away  the  civil  liberties  and  civil  rights  of  Anioricnn 
citizens. 


Mr.  Sourwink.  Air.  Dundy,  did  the  Supremo  Court  decide,  for 
instance,  in  tlio  Smith  Act  cases,  that  tlio  defendants  were  not.  guilty, 
or  did  the  Supremo  Court  decido  tlint  on  (ho  basis  of  a  technicality 
the  cases  against  them  should  ho  dismissed? 

Mr.  Dundy.  Well,  some  of  them  were  declared  not  guilty  and 
turned  loose,  in  the  ease  of  the  14  in  California,  whilo  ns  to  othors 
the  case  was  remanded  bnek  to  tlio  lower  courts  on  a  technicality. 

Mr.  Sourwink.  In  the  California  enso  do  you  rocnll  how  many  of 
tlio  defendants  were  declared  by  tlio  Supremo  Court  not  guilty? 

Mr.  Dundy.  1  Indio vo  there  wore  live. 

Mr.  Sourwink.  Did  they  mnko  that  declaration  on  (ho  facts  rb  a 
jury  would  or  on  the  basis  of  some  other  point? 

Mr.  Dundy.  They  acted  ns  a  jury,  which  they  had  no  right  to  do. 

Mr.  Sourwink.  They  acted  as  a  jury  ? 

Mr.  Dundy.  That  is  right. 

Mr.  Sourwink.  Go  ahead. 

Mr.  Dundy.  This  brings  to  mind  the  magnificent  speech  which  the 
Director  of  the  Federal  Dnrenu  of  Investigation,  Mr.  John  Edgar 
Hoover,  made  before  the  1057  National  Convention  of  tlio  Anioricnn 
Legion  in  Atlantic  City.  Ono  particular  sentence  should  bo  recalled 
at  this  time: 


AVe  face  a  regenerated  domestic  branch  of  the  International  conspiracy, 
making  plans  to  exploit  recent  court  decisions  and  highly  optimistic  for  the 
future. 

Not  only  has  tlio  Communist  international  conspiracy  within  the 
United  States  made  sucb  plaiis,  but  Communists  are  nlmuly  exploit¬ 
ing  the  recent  court-  decisions  and  lmvo  recruited  many  self-styled 
liberals  to  join  their  loudmouthed  fanfare  from  one  end  of  the  country 
to  the  other. 

Mr.  Chairman,  might  I  interpose  at  this  time,  because  this  came  in 
yesterday  s  mail  before  I  left  Chicago  to  come  down  here. 

One  of  the  most  blatant  examples  of  how  self-styled  liberals  are 
being  used  over  this  country  to  uphold  these  decisions  of  tho  Supreme 
Court  while  attacking  the  investigative  processes  of  the  Congress 
is  found  in  this  publication  which  is  entitled  “The  Classmate,”  Febru¬ 
ary  1958,  seemingly  innocuous  when  you  look  at  the  outside  cover — 
a  picture  of  beautiful  pine  trees  covered  with  snow,  a  winter  scene, 
and  a  poem  called  The  First  Snow. 
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AimI  whim  you  Inrii  fo  Hip  iiiHirin  yon  find  an  nrlicln  i'i»(ilh*<l  “The 
National  Oul'look*”  Iiy  I).  K.  Fleming,  “Tho  Smmmm  Court  HiuIh 
llm  Ilemiy  Hunt.”  And  f lion  you  huvo  a  cartoon  licro — ilio  Supremo 
Comi  gavel  coming  down,  “Km(  of  Witch  fluid. ” 

Thin  in  uno  of  the  most  vicious  attacks  I  huvo  over  read  upon  tho 
investigative  coinmiUpea  of  I  ho  UongreKU  of  tho  United  States.  I  have 
never  rend  anything  in  my  yearn  of  iutolligeneo  work  or  work  with 
tho  nnfiHiihvomyo  committee,  of  tho  American  legion  in  any  of  the 
(knmmmiBt  publications  more  blatant  than  this. 

The  interesting  thing  is  that  this  gentleman,  I).  F.  Fleiningj  is 
chairmnn  of  tho  political  sruenco department  of  Vnnderhilt  University, 
which  is  training  thousands  of  young  peoplo.  Ifo  was  also  tho  gentle¬ 
man  who  wroto  a  letter  to  Mr/Aljfpr  Hiss  during  his  trial  deploring 
tho  fact  that  Mr.  Hiss  was  on  trial,  saving  that  Mr.  Chambers  was 
I  ho  ono  who  should  ho  put  in  jail,  amt  that  if  a  committee  for  tho 
dofonso  of  Mr.  Hiss  woro  formed  ho  would  like  to  help  out  and  con- 
trilmto  to  that  financially. 

Tho  saddest  filing  of  nil  in  this  article,  which  I  would  like  to  have 
thocoimnit tee  enter  into  tho  record,  make  a  photograph  of - 

Senator  »!knnkii.  It  may  go  into  tho  record  ami  become  a  part  of  the 
oflicial  record  of  this  committee. 

(Tho  nrf  iclo  above  referred  to  follows :) 

fFrom  t'la  tamale,  February  2,  1058,  pp.  13,  MJ 
Tub  National  Ootiook 
Hy  D.  F.  Fleming 

TUB  RUPRKMB  COURT  KNfJfl  TUB  IIKRBST  HUNT 

"Tho  i»o\vcr  of  Inquiry  Is  not  unlimited.  There  Is  no  general 
authority  to  ex|H>se  the  private  affairs  of  Individuals  without  Jus- 
tincatlon  In  terms  of  the  functions  of  the  Congress/’ — The  Supreme 
Court  In  Watkin$  v.  United  Htaia, 

Juno  17,  1057,  will  go  down  In  our  annalA  ns  the  day  on  which  the  United 
States  Supreme  Court  ended  I  ho  great  postwar  hunt  for  Ideological  heretics, 
legally  at  least. 

TIiIh  search  for  heresy  was  born  of  an  almost  fierce  determination  that  no 
Communist  or  leftist  Ideas  make  progress  In  this  country  as  a  result  of  the 
World  War  II  upheaval.  Communist  Ideas  or  associations  were  the  focus 
of  tho  crusade,  largely  because  the  war  extended  communism  over  East  Europe 
and  east  Asia. 

This  unpleasant  development  gave  rise  to  the  cold  war,  which  entered  on  a 
mighty  resolve  to  prevent  communism  from  extending  any  further,  and  to  the 
Internal  drive  to  stamp  out  Communist  Ideas  and  Communist  people.  Inevita¬ 
bly,  too,  the  term  '‘Communist”  came  to  mean  almost  any  Idea  which  ultra- 
conservatives  and  patriots  disliked. 

Then  the  Korean  war  turned  fears  and  passions  loose  and  the  movement  for 
suppressing  hated  Ideas  and  disliked  people  got  out  of  hand.  The  term  "witch 
hunt"  came  Into  general  .*  *e,  because  there  were  so  many  resemblances  between 
the  hysteria  which  swept  over  the  land  and  the  early  hysteria  in  New  England 
when  women  were  condemned  and  executed  as  witches. 

The  aroused  citizens  who  led  and  followed  the  movement  resented  the  Idea 
that  we  had  developed  a  national  hysteria,  but  as  McCarthy  and  others  of  his 
kind  seized  Its  leadership  and  were  among  the  most  powerful  people  In  the  land 
there  was  no  longer  any  doubt  that  we  suffered  from  a  dangerous  national 
sickness. 
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Wu|/a  around  the  Constitution 

The  most  basic  of  our  Individual  liberties — freedom  of  thought — was  attacked 
on  many  fronts,  n  difficult  thing  to  do  In  vlow  of  Its  many  explicit  guaranties  In 
the  Constitution  nnd  the  Hill  of  lllghls. 

A  way  around  lids  dliltailty  was  found  In  two  devices.  One  wns  to  declare 
communism  to  bo  an  International  conspiracy,  nnd  ns  such  nn  enemy  of  the  Con¬ 
stitution  mid  beyond  Its  protection.  The  Smith  Act  of  MHO  wns  the  main  legis¬ 
lative  expression  of  this  Idea,  nnd  under  It  successive  groups  of  leaders  of  l be 
Communist  Party  were  Imprisoned,  In  various  purls  of  the  country. 

Exposure  hi  Public  Pillory 

However,  the  main  vehicle  of  the  heresy  hunt  wns  the  Congressional  Investi¬ 
gating  committee.  As  conceived  originally  by  ltepresentutlve  Martin  Dies  In  the 
llouse  Committee  on  Un-American  Activities,  tills  wns  a  kind  of  public  grand 
Jury,  operating  not  In  complete  secrecy  but  In  the  full  blaze  of  publicity— even¬ 
tually  with  radio  nnd  television  coverages— nnd  armed  with  the  power  to  ennij>el 
testimony  under  pain  of  Imprisonment  for  contempt. 

This  device  enabled  the  heresy  hunters  to  evade  all  of  the  constitutional  and 
procedural  protections  surrounding  criminal  procedure.  Their  proceedings  were 
not  trials,  hut  they  killed  reputations,  blasted  professional  careers,  destroyed 
livelihoods,  mined  many  lives  nnd  caused  suicides. 

Even  the  remote  past  Ideas  and  associations  of  a  Canadian  Ambassador,  often 
cleared  by  his  own  Clovcrnment,  W’erc  brought  up  so  often  that  ho  killed  himself 
Inst  spring,  nnd  on  dune  17,  on  the  very  day  that  the  Court  handed  down  Its  four 
momentous  decisions  n  west  const  scientist,  William  K.  Sherwood,  killed  himself. 

A  subcommittee  of  the  House  Un-American  Activities  Committee  bad  gone 
there  to  Investigate  “Intellectual  Infl  It  ration* ’—an  open  confession  of  Inquisi¬ 
torial  purpose — nnd  had  subpenaed  Sherwood.  They  also  proposed  to  televise 
the  proceedings,  In  flat  defiance  of  a  House  rule  to  the  contrary.  Having  "a 
fierce  resentment  against  being  televised,91  Sherwood  wrote  n  farewell  note  say¬ 
ing:  “My  life  and  my  livelihood  are  now  threatened  by  the  House  Commit- 
tee  *  •  •  I  will  be  In  two  days  assassinated  by  publicity, “  nnd  then  swallowed 
poison. 

The  investigators  curbed 

It  was  this  kind  of  thing  which  the  Supreme  Court  halted  on  Juno  17.  In  the 
Wattrfna  case  ft  young  labor  organizer  had  been  grilled  by  the  Un-Americnn  Ac¬ 
tivities  Committee  on  Ills  past  associations  nnd  ho  had  freely  confessed  his  Com¬ 
munist  past.  He  was  even  willing  to  Identify  people  he  believed  were  still  Com¬ 
munists,  but  refused  to  name  others  that  he  thought  no  longer  were.  Ho  wns 
therefore  cited  by  the  House  for  contempt,  convicted  and  sentenced. 

In  freeing  him  the  Court  granted  a  wide  field  of  essential  activity  to  investi¬ 
gating  committees,  but  reminded  the  Congress  that  some  legislative  purpose  must 
be  Involved,  The  power  of  inquiry  “Is  not  unlimtcd.  There  is  no  general  au¬ 
thority  to  expose  the  private  affairs  of  Individuals  without  Justification  in  terms 
of  the  functions  of  the  Congress.” 

“No  inquiry  Is  an  end  in  Itself,”  continued  the  Court,  and  “Investigations  con¬ 
ducted  solely  for  the  personal  aggrandizement  of  the  investigators  or  to  'punish* 
those  Investigated  are  Indefensible.”  Also,  “The  Bill  of  Bights  is  applicable  to 
investigations,”  and  “The  mere  summoning  of  a  witness  and  compelling  him  to 
testify,  against  his  will,  about  his  beliefs,  expressions  or  associations  is  a  measure 
of  governmental  interference." 

Also,  said  the  Court,  the  effect  on  the  lives  of  witnesses  “may  he  disastrous” 
when  the  forced  revelations  concern  matters  that  are  unorthodox,  unpopular,  or 
even  hateful  to  the  general  public."  The  Court  held,  accordingly,  that  investi¬ 
gations  must  help  Congress  to  frame  laws,  that  their  legislative  purpose  must  be 
clearly  and  definitely  defined  in  the  enabling  resolution  and  that  this  purpose 
must  be  explicitly  explained  to  all  witnesses. 

TFAaf  is  “ Un-AmerlcanP * 

The  Court  found  that  almost  anything  could  have  been  done  under  the  graut  of 
authority  to  the  Un-Amerlcnn  Activities  Committee,  and  it  asked  the  deadly 
question :  “Who  can  define  the  meaning  of  'un-American?* " 

This  is  the  question  which  has  cried  out  for  judicial  asking  ever  since  this 
committee  was  organized.  In  n  free  country  nobody  has  any  right  to  define  what 
is  un-American  for  bis  fellow  citizens.  Crimes  can  be  defined.  Treason  has  been,  j 

Standards  for  good  conduct  can  be  set  up  by  churches  and  other  agencies,  but  it  j 
is  the  very  essence  of  freedom  that  no  tribunal  can  say  what  Is  unpatriotic,  uu- 
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American.  TIio  very  Irion  of  such  a  body  ranging  over  the  entire  field  of  Ideas 
ami  condemning  all  and  sundry  whom  It  happened  to  dislike  as  unpatriotic,  dis¬ 
loyal,  or  subversive  Is  a  negation  of  freedom.  Such  a  roving  tabulation  would 
bo  Incredible  In  a  really  mature  democracy,  such  as  Britain  or  Sweden. 

Supprcwton  by  intimidation 

In  the  (tailed  States  these  committees,  while  ostensibly  pursuing  "subversion,” 
In  reality  themselves  crossed  the  bridge  to  subversion  when  they  upset  the  presajH 
l>os1tlonH  of  our  legal  system,  bypassed  the  functions  which  the  courts  won?  set  up 
to  carry  out  and  proceeded  to  try  fieoplc  In  the  blazing  arenas  of  public  opinion, 
umdo  angry  and  alarmed  by  the  cold  war.  As  Walter  Lippirmnn  put  It,  these 
committees  sought  "to  suppress  by  Intimidation  what  cannot  he  suppressed  by 
due  process  of  law.” 

Hcd  conspiracy  taint  limited 

While  restoring  the  reign  of  law  In  the  United  States  the  Court  also  cut  away 
most  of  the  foundations  of  the  Smith  Act.  In  two  previous  cases  In  May  It  had 
overruled  two  State  courts  for  refusing  admission  to  the  bar  to  men  who  had 
radical  views  or  had  boon  Communists  years  ago. 

These  decisions  disallowed  the  favorite  assumption  of  our  thought  police  that 
"once  a  Communist  always  a  Communist,"  or  at  least  a  suspect  to  he  watched  and 
distrusted  for  life.  Then  In  the  June  IT  west  coast  Communist  Party  leaders 
case  the  Court  upset  the  conviction  of  a  batch  of  Communist  leaders  on  the 
.  assumption  that  tboir  faith  committed  them  to  violent  overthrow  of  the  Govern¬ 
ment. 

'  Advocacy  of  such  a  course,  said  tho  Court,  must  be  such  as  to  load  to  action, 
j  Men  oouhl  not  bo  Imprisoned  for  general  abstract  talk  almut  over  throwing  the 

i  Government  They  Indicated  also  that  mere  membership  in  the  Communist  Party 

|  wfas  not  criminal . 

If  wo  do  mannge  to  miss  nn  atomic  holocaust,  future  Americans  will  think  It 
|  strange  that  we  ever  Imprisoned  large  numbers  of  people,  not  for  any  act  which 

i  they  had  committed  but  because  of  acts  which  we  thought  they  Intended,  or 

simply  becauso  of  dangerous  Ideas  believed  to  be  In  their  heads.  Our  descendants 
!  will  think  we  must  have  been  fearful  Indeed  to  take  action  so  violative  of  all  our 
traditions. 

|  John  Stcicart  Service  vindicated 

In  tho  Sweezy  ease  the  Court  ruled  that  the  States  also  could  not  police  the 
thoughts  of  schoolteachers  and  others,  and  In  the  case  of  John  Stewart  Service 
It  restored  him  to  his  Job  In  the  State  Department  with  full  rank  nnd  privileges, 
after  he  had  eked  out  a  living  In  obscurity  for  0  years.  Service  had  been  cleared 
8  times,  by  3  kinds  of  tribunals,  but  he  had  been  fired  on  the  ninth  round,  in  vio* 

!  latlon  of  the  State  Department's  own  rules,  because  some  China  lobbyists  and 
i  others  did  not  like  his  Ideas.  The  ouster  of  Service  was  McCarthy's  first  triumph, 

j  Again,  future  Americans  will  wonder  how  a  faithful  public  servant  could  be 

,  hounded  from  one  Inquisition  to  another  over  so  many  years,  In  a  country  which 

I  claimed  to  be  the  leader  of  the  "free  world." 

Leader  of  the  free  people s 

Fortunately,  after  a  long,  dark  10  years,  the  Supreme  Court  has  finally 
restored,  Insofar  as  St  could,  our  right  to  lead  the  democratic  peoples.  We  can 
now  begin  to  escape  from  the  judgment  of  the  rest  of  the  world  that  "the  Anieri* 
cans  no  longer  believe  In  freedom.”  The  only  principles  which  give  us  any  right 
to  lead  other  peoples  have  at  last  been  reasserted  by  the  highest  court  in  the 
land. 

This  is  a  very  great  gain,  for  which  we  owe  the  Supreme  Court  our  heartfelt 
thanks  and  support. 

But  can  ice  make  pcacet 

Now  the  most  important  question  of  alt  remains :  Can  we  stop  the  greatest 
arms  race  of  all  time,  before  the  pitiful  and  tragic  end  toward  which  all  his* 
tory  points? 

Here  too  the  Court  decisions  give  hope.  The  summer  of  1957  was  a  bad  time 
for  the  enforcers  of  cold  war  orthodoxy.  Our  own  were  greatly  downgraded. 
In  China  dissent  was  openly  Invited  and  in  Russia  Molotov  and  other  apostles 
of  orthodoxy  lost  their  Jobs  and  power. 

In  both  the  West  and  the  East  the  moderate  men  were  prevailing  over  the 
extremists.  On  all  sides  of  the  cold  w*ar  curtains  the  lessening  power  of  the 
thought  police  freed  men’s  minds  for  new  solutions,  especially  for  making 
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(ioiioo.  Hut  wo  nro  sllll  a  lontc  way  from  lK>lng  toady  to  make  lienee.  This 
reunites  uunlltles  which  cold  warriors  do  not  possess,  and  grimier  adjustments 
tlmii  our  most  dedicated  ones  onu  make.  ' 

Mr.  Bundy.  The  saddest  pnrt  js  that  this  is  no  oflioiiU  publication 
of  tho  largest  Protestant  denomination  in  tlio  United  Stales. 

Senator  •Tknnk.h.  Wlmt  olmreli  is  that  ? 

Mr.  Bundy.  The  Methodist  Church.  Anti  it  is  a  voting  peoplo’s 
publication.  It  is  reaching  millions  of  young  people  throughout  this 
country. 

And,  Mr.  Chairman,  I  have  had  Methodist  ministem,  good,  sound 
Americans  ami  Methodist  people,  who  have  contributed  to  the  build¬ 
ing  of  this  denomination,  deplore  this  sort  of  thing  up  and  down  tho 
country,  hut  they  have  no  voico  of  answer  to  this  sort  of  thing 
because  they  absolutely  tv  fuse  to  print  a  reply.  And  this  is  only  one 
of  a  series’ which  started  last  October  by  this  saino  man  who  hns 
attacked  our  national  dofense  program,  our  security  program,  tho  in¬ 
vestigative  committees  of  the  Congress,  and  is  influencing  millions  of 
young  Americans  over  this  country. 

I  cite  that  as  an  example  of  how  these  decisions  of  tho  Supremo 
Court  nro  being  used. 

Tho  result-  of  all  this  hns  been  a  demoralization  of  tho  nnti-Com- 
munist  forces  within  this  country.  People  interested  in  good  gov¬ 
ernment  and  countless  thousands  of  patriotic  lenders  in  our  most 
notable  patriotic  societies  lmvo  thrown  up  their  hands  in  disgust 
and  have  said : 

What  can  one  do  any  more  when  tho  highest  Judicial  body  of  the  Untied 
States  Joins  hands  with  the  Communist  conspiracy,  whether  knowingly  or 
otherwise,  and  renders  the  Internal  security  program  of  this  country  of  iioncfTecl? 

On  April  22,  1054,  ,1.  Edgar  Hoover  addressed  tho  Continental 
Congress  of  the  National  Society  of  the  Daughters  of  tho  American 
Revolution  in  this,  the  Nation’s  Capital.  At-  that  time  ho  said : 

To  me,  one  of  tho  most  unbelievable  and  unexplainable  phenomena  In  the 
fight  on  communism  Is  the  manner  In  which  otherwise  rcs|*cctable,  seemingly 
Intelligent  persons,  perhaps  unknowingly,  aid  the  Communist  cause  more  effec¬ 
tively  than  the  Cominnnlsts  themselves.  The  pseudollberal  can  be  more  de¬ 
structive  than  the  known  Communist  because  of  the  esteem  his  cloak  of 
respectability  Invites. 

In  various  parts  of  this  Nation  I  have  heard  the  pseudoliberals 
screaming  against  Memlters  of  tho  Congress,  the  patriotic  organiza¬ 
tions,  and  those  charged  witli  our  internal  security  liecause  of  any 
criticism  which  these  groups  might  have  made  against  the  Supremo 
Court  of  the  Unitctl  States  and  its  recent  decisions.  It  lias  now  become 
almost  “lose  mnjeste”  to  take  issue  with  any  members  of  the  Supreme 
Court. 

I  think  it  needs  to  be  made  clear,  once  and  for  all,  to  tho  people 
of  these  United  States  that  the  Supreme  Court  ns  an  institution  is 
a  highly  respectable  body  in  the  same  sense  that  the  executive  branch 
and  the  legislative  branch  of  the  Government  are.  However,  indi¬ 
viduals  who  make  up  that  Supreme  Court  are  fallible  men.  They  are 
not  above  the  criticism  of  the  people,  for  government  conies  from  the 
people,  and  the  men  who  occupy  the  high  bench  are  accountable  to  the 
people  whether  some  of  them  wlieve  it  or  not. 

One  is  not  against  apples  when  he  opposes  having  a  bad. apple  in  a 
barrel.  When  one  criticizes  members  of  the  Supreme  Court,  he  is  not 
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criticizing  the  Supremo  Uonrt  iih  an  institution,  nny  mom  tluin  one 
is  opposed  I c»  1 1  in  cxecul  ivo  branch  of  tlio  Government  when  lie  dis- 
covcre  tin  Algor  Hiss  working  within  tlmt  branch. 

As  a  citizen  of  this  Ijclovcd  country,  and  one  who  has  served  for  17 
years  on  nctivn  anil  inactive  <luty  with  the  United  States  Air  Force, 
in  the  Held  of  intelligence,  J  strongly  urge  you  to  pass  Sonalo  hill 
201(1  intact.  It  is  well-written,  nll-inclusivc,  and  will  provide  tins 
remedy  which  is  tieeded  to  curb  the  misappropriation  of  | tower  by 
the  Supreme  Court  of  tlio  United  Stales,  which  power  was  never  given 
to  it  by  tlio  framers  of  the  Constitution  nor  the  American  citizens  of 
suliscqucnt  generations. 

Thank  yon  very  much,  Mr.  Chairman,  for  this  opportunity  to 

K resent  my  viowson  belmlf  of  the  membership  of  the  Abralinm  Lincoln 
at  ion  a  I  Republican  Club,  and  of  tlio  many  more  of  my  fellow  citi¬ 
zens  who  hnvo  communicated  with  me  from  const  to  const. 

Senator  .Jknnkii.  Thank  you,  Mr.  Itnmly. 

Mr.  Souiiwink.  May  J  inquire,  Mr.  Chuirman  ? 

Senator  Jkn  nek.  Yes ;  you  may  proceed. 

Mr.  SoirnwiNK.  Mr.  Hundy,  ymsysed  nt  least  once  and  T  think  more 
than  once  in  your  discussion  the  phrase  “if  this  decision  is  allowed  to 
stand,”  referring  to  some  particular  decision  of  the  Supremo  Court. 
Mr.  Hunoy.  Yes. 

Mr.  Souiiwink.  You  understand,  of  course,  that  the  enactment  of 
S.  2(110  will  not  reverse  nny  of  the  decisions. 

Mr.  Hundy.  It  is  not  retroactive.  I  understand  that,  yes,  sir. 

Mr.  Soiuiwink.  The  Communists  who  have  been  freed  will  stay  free. 
Mr.  Dundy.  That  is  correct. 

Mr.  Soiuiwink.  Acts  which  have  been  declared  null  and  void  are  null 
and  void  so  fur  ns  the  decision  in  thnt  case.  It  is  res  ndjudicata. 

Mr.  Hunoy.  Yes, sir. 

Mr.  SoirnwiNK.  Well  what  did  you  mean  in  speaking  about  “if  the 
decision  isnllowcd  to  stand?” 

Mr.  Hunoy.  My  idea  is  this,  sir - 

Mr.  SoirnwiNK.*  You  menu  stand  unchallenged  ? 

Mr.  Hunoy.  Yes,  stand  unchallenged.  And,  secondly,  I  realize 
thnt  some  people  in  this  country  might  construe  the  passage  of  Senate 
bill  2(140  ns  closing  the  bnrn  door  after  the  proverbial  horse  has  flown, 
but  nt  least  we  might  keep  a  lot  of  the  otlier  horses  from  fleeing  in 
the  future  if  this  legislation  is  enacted.  > 

Mr.  SounwiNK.  I  have  no  other  questions. 

Senator  Jennkh.  Thank  you,  Mr.  Bundy. 

The  next  witness  will  be  Rev.  Robert  G.  Forbes. 

Mr.  Sourwink.  Mr.  Chairman,  Mr.  Forbes  has  submitted  some 
biographical  material.  I  would  like  to  ask  if  he  desires  that  to  go 
into  the  record. 

Mr.  Forres.  Not  necessarily,  sir. 

Senator  Jenner.  Are  you  here  as  an  individual,  Reverend  Forbes? 
Mr.  Forbes.  Yes,  sir. 

Senator  .Tenner.  Do  you  have  a  prepared  statement? 

Mr.  Foriies.  I  do,  sir. 

Senator  .Tenner.  This  biographical  sketch  on  the  witness  will  go 
into  tlie  record  and  become  part  of  the  record. 
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(Tho  biographical  sketch  of  Rev,  Itolxn  t  G.  Forbes  follows:) 

Personal :  Horn  In  Ahoskle,  N.  0.,  on  April  0,  H)22. 

Education:  Attended  public  nehonl*  lit  North  Carolina.  (Irndunto  Chownn 
College,  North  Carolina.  (irndunto  Wake  Forest  College,  North  Cnrolhin.  tlrad* 
unto  Croxor  Theological  Seminary,  Chester,  Pn.  Attended  Unloh  Theological 
Seminary,  New  York  City.  Air  Command  nml  Staff  School  of  the  United  Hinton 
Air  Force. 

Studies  In  Iho  following  Acids:  («t )  Theory  nml  application  of  Marxism; 
(6>  oflloo  nml  Muff  administration;  (o)  personnel  counseling. 

MllUnry  service:  Voluntarily  enlereil  the  Culled  Slates  Air  Form  In  1010  ns 
n  chaplain.  Duty  In  Ihe  Korean  wnr, 

Civilian  employment:  Congregational  minister  illul  rIiiIT  of  I tmimii  Events. 

Senator  Jknnwi,  You  may  proceed,  Reverend. 

STATEMENT  OP  REV.  ROBERT  0.  FORBES,  CONGREGATIONAL  MIN¬ 
ISTER  AND  MEMBER  OP  THE  STAFF  OF  HUMAN  EVENTS,  WASH- 

INOTON  NEWSLETTER 

Mi\  Foams.  Mr.  Chairman.  I  am  with  the  duff  of  Human  14 vents  in 
Washington,  with  Mr,  Frank  Hanighen. 

I  am  grateful  for  this  opportunity  to  appear  on  behalf  of  S.  2040, 
introduce!  by  the  distinguished  Senator  from  Indiana— a  hilt  to  limit 
tho  appellate  jurisdiction  of  the  Supremo  Court  in  certain  eases.  I 
appear  as  a  private  and,  I  hope,  informed  citizen.  Certainly  I  appear 
as  a  citizen  deeply  concerned  over  the  fact  that  events  of  the  past 
months  have  Ihxmi  of  such  a  nature  as  to  give  rise  to  the  need  for  such 
legislation. 

With  your  permission,  Mr.  Chairman,  I  propose  to  share  with  tho 
committee  some  of  my  own  observations,  research  and  study  along 
the  lines  of  this  proposed  legislation. 

Specifically,  sir,  while  I  come  from  a  theological  background  and 
not  a  legal  background,  1  hope  to  show  this  committee  Hint  such  action 
as  is  proposed  in  S.  2010  is  nothing  startling,  nothing  new,  nothing 
unusual,  and  is  not  a  radical  departure  from  previously  established 
precedents. 

Coming  from  a  theological  background,  I  prefer  to  use  a  text. 
This  text  will  be  the  10th  amendment  to  tho  Constitution  of  tho 
United  States: 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  to  It  by  the  Slates,  are  reserved  to  <ho  States,  respectively,  or  to 
the  people. 

Mr.  Chairman,  some  of  my  statement  may  well  bo  what  hns  been 
called  “the  unctuous  elaboration  of  tho  obvious/*  However,  I  bcliovo 
that,  upon  every  available  occasion,  we  should  remind  ourselves  of 
tho  fundamental  principles  which  constitute  the  very  foundation  of 
our  existence  as  a  five  people. 

^The  Declaration  of  Independence  and  the  Constitution  of  the 
United  States  arc  tho  greatest  liberal  and  liberating  documents  ever 
placed  on  parchment.  Those  documents  were  not  written  by  reac¬ 
tionaries,  nor  was  the  American  Revolution  fought  by  Tories. 

The  Constitution  is  the  dike  which  our  fathers  erected  against  tho 
tossing  seas  of  despotic  power,  whether  of  dictators  or  mobs,  whether 
of  the  classes  or  the  masses.  That  Constitution  lodges  supremo  power 
nowhere.  The  men  who  wrote  that  Constitution  Knew  that  liberty 
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is  wifo  and  the  rights  of  limn  secure  only  when  power  is  widely  dis¬ 
tributed,  mid  never  when  if  is  concentrated. 

The  (’hecks  and  balances  of  the  ( Joust  it  ill  ion  are  there  to  provent  any 

Sovernmruliil  department  from  obtaining  supreme  power.  They  are 
torn  to  prevent  totalitarian  government.  They  brought  nil  end  to 
the  idea  (lint  man  iH  but  a  cell  in  tbo  totality  called  “the  state,”  a 
species  of  human  entile  to  lie  ordered  nroiiud  by  men  with  whips. 

Those  checks  and  balances  were  the  beginning  of  the  “citizen.” 
They  said  (lint  the  citizen  has  certain  inalienable  rights,  rights  which 
did  not  come  from  any  government,  Stale  or  Federal,  rights  which 
no  government  can  lawfully  take  nwnv,  ami  which  even  the  citizen 
himself  cannot  lawfully  give  away.  Those  rights  came,  from  the  Cre¬ 
ator,  and  the  citizen  is  the  trustee  of  those  (Jod-given  rights,  for 
himself  and  for  his  posterity. 

When  the  C'onstitiitionat  Convention  adjourned,  Hen jnmin  Frank¬ 
lin  was  asked  by  one  who  had  not  been  in  on  the  secret  deliberations 
of  that,  body  wfiaj  kind  of  government  had  been  devised.  Franklin, 
with  his  usual  wit  nod  wisdom,  replied:  “We  linve  a  Republic— if 
wo  can  keep  it.” 

Tho  strength  nml  glory  of  our  Republic  derives,  first,  from  the  dual 
form  of  government  under  which,  In  Mint  Constitution  of  1789.  the 
people  of  the  several  .States  delegated  certain  powers  to  the  Federal 
Government  but  reserved  all  other  powers  to  themselves;  and,  second, 
from  the  principle  of  tho  separation  of  powers  under  which,  in  both 
the  Federal  Government  and  the  Slate  governments,  the  legislative, 
executive,  and  judicial  authorities  are  wisely  batnneed  so  as  to  prevent 
usurpation  and  tyranny  by  any  one  authority. 

Those  two  principles  of  government  have  made  our  Republic  stand 
forth  as  unique  among  the  nations  of  tho  world  for  107  years. 

It  is,  therefore,  one  of  tho  strangest  lunacies  of  history  that  the  men 
and  women  who  now  stand  for  the  kind  of  government  our  fathers 
established  nro  denounced  as  “reactionaries,”  while  those  who  would 
return  to  the  concentrated  political  nnd  economic  power  our  fathers 
crossed  tho  stormy  North  Atlantic  to  escape  nro  pleased  to  call — or, 
rather  miscall,  themselves  “liberals.” 

No  representative  government  since  the  birth  of  civilization  has 
existed  successfully  for  so  long  a  time  ns  has  the  constitutional  Govern¬ 
ment  of  tho  United  States,  though,  ns  history  measures  time,  sir,  we 
are  still  young  in  tho  sisterhood  of  nations.  The  system  under  which 
wo  live — tho  division  of  powers  under  our  Constitution  between  the 
States  ami  tho  Federal  Government — hns  been  the  chief  contributor 
to  tho  continuation  of  our  form  of  government,  nnd  onr  Constitution 
is  the  pillar  upon  which  that  system  rests. 

>  I  hold  it,  sir,  a  fundamental  truth  that  tho  maintenance  of  States’ 
rights  is  indispensable  to  tho  preservation  of  human  rights. 

Onco  the  right  of  a  sovereign  power  to  exercise  exclusive  jurisdic¬ 
tion  over  a  local  problem  is  lost,  human  rights  and  liberty  and  freedom 
will  perish. 

When  the  United  States  of  America  was  formed  and  the  Constitu¬ 
tion  was  written,  the  people  of  the  several  States  were,  insistent  and 
demanding  that  local  government  be  forever  preserved  in  all  its 

«and  with  all  its  safeguards.  In  the  drafting  of  that  Constitu- 
was  specifically  provided  that  the  right  and  authority  of  each 
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State  to  conduct  its  own  affairs  should  be  preserved  inviolate,  and 
there  was  conferred  upon  the  Federal  Government  only  so  much  power 
and  authority  as  was  necessary  tocontrol  and  rfcgulato  the  relationships 
of  the  States,  ono  with  another,  and  the  conduct  of  this  Nation’s 
foreign  affairs  and  unified  defense. 

Even  so,  out  of  an  abundance  of  caution,  tho  States  refused  to  ratify 
that  Constitution  until  they  had  received  further  definite  and  positive 
assurances  that  this  fundamental  concept  of  government  should  be 
unmistakably  set  forth  in  the  first  10  amendments  to  the  Constitution, 
the  Bill  of  Rights. 

This  Bill  of  Rights  consists  of  two  kinds  of  guaranties:  guaranties 
of  the  rights  of  individuals,  and  guaranties  of  tho  rights  of  tho  several 
States.  It  cannot  but  bo  obvious  to  all  who  can  hear  or  read  how  great 
and  how  serious  has  been  the#  attempt  to  abrogate  those  guaranties. 

True  Americanism,  born  in  the  hearts  and  minds  of  those  who 
founded  this  Nation  and  bought  its  freedom  with  their  blood  and  the 
blood  of  their  c  ~  ‘  ~  ‘ 

meat,  be  it  local 

we  stand  for  im  a  w 

citizen,  ns  a  citizen  of  our  State,  and  as  a  personr  With  devotion  and 
vigor  we  must  resist  the  invasion,  by  whatever  kind  of  government, 
of  the  basic  rights,  privileges,  and  immunities  of  the  individual. 

In  1946,  a  friend  of  mine  with  a  gift  for  satire,  observation,  and 
expression,  and  perhaps  a  gift  for  prophecy  as  well,  wrote  this  little 
satirical  essay  which  I  quote : 


lnldren,  is  a  thing  apart  from  control  by  any  govern 
.State  or  Federal.  Under  God,  the  Author  of  Liberty, 
tividunl  freedom  and  personal  dicnitv  as  an  America*!! 


There  ought  to  be  a  law.  My  next-door  neighbor  has  a  lot  more  flowers  in  his 
yard  than  I  have. 

While  his  favored  brats  eat  their  meals  at  a  table  decked  with  gay  flowers, 
my  poor  kiddies  have  little  appetite  for  their  meals,  served  at  a  table  bare  of 
decoration.  What  will  this  discrimination  do,  both  to  the  bodies  and  to  the 
psychological  processes  of  my  poor  kiddies? 

Where  is  the  Constitution?  AVhere  equality?  Where  the  simple  Justice  our 
forefathers  guaranteed  us? 

A  few  hundred  million  dollars  would  correct  this  deplorable  situation  and 
give  my  poor  kiddies  the  equality  of  opportunity  which  our  Constitution  intends 
each  innocent  child  to  have. 

A  Federal  Fair  Gardening  Practices  Administration,  given  adequate  funds 
and  police  powers,  could  force  my  neighbor  to  destroy  bis  excess  flowers,  to 
work  not  more  than  one  afternoon  per  month  in  his  yard,  and  to  cut  flowers 
for  his  house  not  more  than  once  each  week. 

And  not  that  It  matters,  but  incidentally,  the  program  would  not  cost  anybody 
anything.  The  Government  could  Just  issue  bonds — or  whatever  you  call  them. 
Or,  in  the  time  released  from  this  incessant  gardening,  my  neighbor  could 
work  longer  at  his  dirty  money-grubbing  business  and  60  pay  larger  taxes  which 
would  more  than  support  the  Federal  Fair  Gardening  Practices  Administration. 

Surplus  funds  created  in  this  way  might  well  be  used  to  finance  another 
administrative  authority,  an  Administration  to  Provide  Minimum  Flowers  for 
the  Tired  and  Underprivileged.  This  Administration  would  buy  flowers  from 
our  good  neighbors  of  other  countries,  thus  serving  the  twice-blessed  end  of 
putting  flowers  three  times  each  week  on  every  bare  table  in  the  land,  and  also 
at  the  same  time  priming  the  pump  of  foreign  trade. 

Many  of  my  friends  have  approached  me  with  the  request  that  I  sacrifice  the 
personal  interests  which  have  prevented  my  doing  any  gardening,  and  offer 
my  services  as  Administrator  of  both  the  Fair  Gardening  Practices  Adminis¬ 
tration  and  also  of  the  Administration  to  Provide  Minimum  Flowers  for  the 
Tired  and  Underprivileged.  I  am  loath  to  make  the  sacrifice,  but  who  am  I  to 
stand  against  the  mandate  of  the  people? 

Senator  Jenner.  Do  you  mind  giving  the  committee  the  name  of  this 
prophet? 

Mr.  Forbes.  Privately,  sir,  I  would  be  happy  to. 
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Senator  Jknnkr.  Privately?  All  right;  I  would  like  to  know. 

Mr.  Forbes.  I  lo  is  a  lawyer. 

Senator  Jknner.  He  is  a  rather  good  prophet.  How  long  ago  was 
this? 

Mr.  Forbes.  1946,  sir. 

Senator  Jknner.  All  right;  go  ahead. 

Mr.  Forbes.  That  would  be  funny  if  it  were  not  so  tragic. 

But  an  even  greater  danger  to  our  rights  and  liberties  arises  from  the 
tendency  to  merge  our  dual  system  of  State  and  Federal  Govern¬ 
ments  into  one  single,  consolidated  national  system.  This  tendency 
now  threatens  to  destroy  entirely  the  Federal  principle  and  to  convert 
the  States  into  compliant  and  parasitic  subdivisions  of  a  central  gov¬ 
ernment.  To  accept  this  tendency,  on  the  ground  that  it  promotes 
mnterial  welfare  and  expedites  foreign  relations,  is  nothing  less  than 
an  abdication  of  constitutional  government  in  favor  of  tyranny.  It 
reduces  free  citizens  to  the  condition  of  pensioners  and  slaves.  No 
matter  under  what  plausible  name  this  system  masquerades,  it  is  con¬ 
trary  to  the  letter  and  to  the  spirit  of  the  Constitution,  abhorrent  to 
American  traditions  and  principles,  and  subversive  of  religion,  culture, 
and  the  freedom  and  responsibility  of  the  individual. 

Social  and  economic  justice,  desirable  ns  they  are,  cannot  be  attained 
or  safeguarded  by  violation  of  the  Constitution,  but  only  by  a  strict 
adherence  to  the  Federal  Constitution  and  the  constitutional  rights  of 
every  Stato  and  of  every  individual. 

The  Federal  Government,  both  in  size  and  in  function,  must  be  main¬ 
tained  in  constitutional  balance  to  the  several  States,  for  it  is  the  sev¬ 
eral  .States,  through  their  constitutions  and  their  laws,  that  establish 
the  spiritual,  economic  nnd  cultural  conditions  under  which  the  peoples 
of  the  severnl  States  wish  to  live. 

Each  State  must  retain  full  and  complete  control  of  education,  police 
power,  use  of  the  ballot,  marriage,  transportation,  health,  welfare,  and 
all  such  matters  which  preserve  the  peace  and  good  order  within  the 
sovereign  States;  nnd  Federal  invasion  of  those  States’  rights  must 
be  brought  to  a  halt.  The  full  and  sovereign  rights  of  the  several 
States,  guaranteed  by  the  Constitution  of  the  United  States,  must  be 
protected  from  usurpation,  whether  such  usurpation  be  by  the  Federal 
Executive,  or  by  the  Congress,  or  by  the  courts  through  a  process  of 
“judicial  legislation.” 

Thomas  Jefferson,  that  great  Democrat,  in  his  first  inaugural  ad¬ 
dress,  demanded : 

The  support  of  the  State  governments,  In  all  their  rights,  as  the  most  competent 
administrations  for  our  domestic  concerns  and  the  surest  bulwark  against  anti* 
Republican  tendencies. 

Abraham  Lincoln,  that  greatest  of  Republicans,  said : 

To  maintain  inviolate  the  rights  of  the  States  to  order  and  control,  under  the 
Constitution,  their  own  affairs,  by  their  own  judgment  exclusively,  Is  essential 
to  the  preservation  of  the  balance  of  power  on  which  our  Institutions  rest. 

Franklin  D.  Roosevelt  said : 

We  are  safe  from  the  danger  of  departure  from  the  principles  on  which  this 
country  was  founded  Just  so  long  as  the  Individual  home  rule  of  the  States  Is 
scrupulously  preserved  and  fought  for  whenever  It  seems  in  danger. 

Mr.  Chairman,  the  sound  thinking  of  these  great  men  is  shown  by  the 
fact  that  the  shores  of  history  are  strewn  with  the  wreckage  of  nations 
which  patterned  their  governments  after  ouis,  but  failed  to  provide 
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for  or  preserve  that  bahuieo  of  powor,  that  division  of  authority,  be- 
tweon  local  and  nat  ional  government. 

,  Wo  sometimes  forgot  that  tho  States,  no  less  than  the  agencies  of  tho 
Federal  Government,  are  guardians  of  tho  United  States  Constitution, 
and  that  tho.Stntes,  through  their  scvoral  constitutions,  nro  made  the 
direct  guardians  of  the  rights  of  their  citizens. 

Therefore,  nay  State,  whon  confronted  with  an  unconstitutional 
exorcise  of  Federal  authority  uj>on  the  citizens  of  that  State,  whether 
such  exercise  be  by  tho  executive,  legislative,  or  judicial  arm  of  tho 
Federal  Government,  has  not  only  the  clear  right  but  also  the  absolute 
duty  to  interpose  its  State  sovereignty  to  check  and  hold  in  abeyance 
tho  ubuso  until  tho  abuse  be  remedied  by  legislative  action,  or  the 
controverted  question  bo  settled  by  amending  the  Federal  Constitution 
through  tho  proscribed  processes. 

As  alternatives  for  constitutional  liberty,  there  are  State  socialism, 
totalitarianism,  and  dictatorship.  If  these  evils  should  ever  prevail 
amongst  us,  America  will  be  leveled  olF  to  tho  mediocrity  of  the  other 
nations  of  the  world:  our  strength  will  be  shorn,  our  freedom  gone, 
and  our  people  will  degenerate  to  a  depth  of  weakness  equal  to  the 
height  of  our  present  greatness. 

It  seems  obvious  that  the  mil  political  division  today  is  not  between 
tho  Democratic  and  Itepublicau  parties.  The  real  division  is  between, 
on  the  ono  hand,  thoso  men  and  women  in  IhiIIi  parties  who  believe 
in  the  freedoms  as  originally  intended  and  actually  written  into  tho 
Constitution  and,  on  the  other  hnnd{  those  men  and  women  in  liolh 
parties  who  maintain  that  such  provisions  have  failed  to  give  us  the 
freedoms  desired,  and  who  hold  that  wo  must  now  submit  our  fate 
to  n  government  which,  whatever  its  name  or  label,  will  ho  a  species 
of  national  socialism. 

1  submit,  then,  that  if  what  Abraham  Lincoln  once  called  “this 
last  best  hopo  of  earth”  is  to  bo  the  legacy  of  our  children,  all  good 
Americans,  whether  nominally  Democrat  or  ltepublicau,can  and  must 
stand  together  and  support  tho  Constitution,  winch  has  made  ours  the 
greatest  nation  in  tho  world. 

Mr.  Chairmnn,  in  tho  past  It)  months  (ho  Supremo  Court  has 
reviewed  10  cases  that  bear  on  internal  security.  In  all  10  cases,  sir, 
tho  Court  has  found  in  favor  of  thoso  who  appealed  against  one  or 
another  law  designed  to  protect  the  Nation  against  internal  subversion. 
Theso  decisions,  sir,  are  ns  follows : 

1.  Communist  Party  v.  Subversive  Activities  Control  Hoard.  The 
Court  refused  to  uphold  or  pass  on  the  constitutionality  of  the  Sub¬ 
versive  Activities  Control  Act  of  1950.  This  destroyed  tho  effective¬ 
ness  of  tho  act  and  muzzles  the  SACIJ. 

2.  Commonwealth  of  Pennsylvania  y.  Steve  Nelson.  Tho  Court 
ruled  it  to  be  unlawful  for  the  sovereign  Commonwealth  of  Penn¬ 
sylvania  to  prosecute  a  Penns,  lvanta  Communist  Party  lender  under 
the  Pennsylvania  Sedition  Act.  As  a  result  the  anti-sedition  acts  in 
42  States,  Alaska  and  Hawaii  cannot  be  enforced. 

3.  Yates,  et  ah  {Fourteen  California  Communists)  v.  United  States. 
The  Court  ruled  (and  parenthetically  overruled  two  Federal  courts) 
that  advocating  forcible  overthrow  of  our  Government,  even  with  evil 
intent,  was  not  punishable  under  the  Smith  Act,  ns  long  ns  it  was 
“divorced  from  any  effort  to  instigate  action  to  that  end.’*  Five  Com¬ 
munist  Party  leaders  were  freed,  and  new  trials  given  nine  others. 


LIMITATION  OF  APPELLATE  JURISDICTION 


191 


4.  Cole  v.  Young.  The  Court.  did  grant  Hie  right,  of  the  Federal 
Government  to  dismiss  employees  “in  tho  inf  ores!  of  national  security 
of  tho  United  States,”  hut  said  it  was  not  in  the  interest  of  national 
security  to  dismiss  an  employee  who  contributed  funds  and  services 
to  a  concedcdly  subversive  organization,  unless  that  poison  was  in  a 
“sensitive  position.” 

fi.  Service  v.  Dulles.  Tho  Court  set  aside  and  revei'sed  two  Federal 
Courts  which  hnd  refused  to  set  asido  the  discharge  of  John  S. 
Service  by  tho  State  Department — this  in  spite  of  tho  fact,  sir,  that  the 
FBI  had  a  recording  or  n  conversation  between  Service  and  an  editor 
of  tho  pro-Coimnunist  magazine,  “Amernsia,”  in  which  Service  spoke 
of  military  plans  which  were  “very  secret.” 

Mr.  Chairman,  will  our  military  secrets  ever  bo  swum  if  such  a 
criterion  is  allowed  to  stand  as  the  order  of  the  day? 

By  tlmt  1  mean,  Mr.  Counsel,  stand  unchallenged. 

(C  Slochower  v.  Hoard  of  Higher  If  duration  of  New  York.  New 
York  was  told  it  could  not  discharge  one.  of  its  own  State-paid  tench- 
Gis  who  took  tho  Fifth  Amendment  when  asked  ulmut  Communist 
activities. 

There  was  no  Federal  aid  to  education  in  that  either,  sir. 

7.  Swccsi/  v.  Mew  Hampshire.  The  Court,  reversed  tho  Supreme 
Court  of  New  Hampshire  and  held  that  tho  attorney  general  of  New 
Hampshire  was  without  authority  to  question  Professor  Paul  Sweezy, 
a  lecturer  at.  tho  State  University,  concerning  suspected  subversive 
activities,  including  a  certain  lecture  given  by  tho  professor. 

Mr.  SoumviNR.  Pardon  mo  at  that  point.  Tho  attorney  general 
in  tlmt  case  was  noting  in  his  own  capacity  or  as  tho  agent  of  the 
State  legislature?  I)o  you  recall  f 

Mr.  FoituKs.  Sir,  ns  I  rememlier — and  I  am  a  layman — I  believe 
it  was  under  tho  New  Hampshire  Communist  Control  Act,  sir.  I  am 
not  sure,  sir. 

Mr.  SounwiNK.  Ho  was  acting  specifically,  I  will  say  for  the  record, 
ns  tho  agent  of  the  State  legislature  in  conducting  an  investigation 
ordered  by  tho  legislature. 

Mr.  Fomins.  Under  that - .  Yes. 

Mr.  SoirnwiNF..  So  that  it  was  a  State  legislative  prerogative  which 
was  being  challenged. 

Mr.  Fomins.  Yes. 

Mr.  SoimwiNB.  You  will  recallt  will  you  not,  that  the  Supreme 
Court  in  that  case  expressed  its  opinion  to  the  effect  that  it  could  not 
conceive  how  tho  Stato  of  New  Hampshire  could  bo  interested  in  such 
matters? 

Mr.  Fonnns.  Yes ;  I  recall  tlmt.  Yes ;  thank  you,  sir. 

Mr.  Sourwine.  Proceed. 

Mr.  Forbes.  8.  Konigsberg  v.  State  Bar  of  California ,  Tho  ques¬ 
tion  put  to  Mr.  Raphael  Konigsberg,  candidate  for  admission  to  the 
bar,  was  this :  “Are  you  a  Communist  ?”  And  a  series  of  similar  ques¬ 
tions.  The  Court  ruled  that  it  was  unconstitutional  to  deny  a  license 
to  practice  law  to  an  applicant  who  refused  to  answer  such  a  question 
put  by  the  bar  committee. 

0.  Jencks  v.  United  States.  Clinton  Jencks  was  convicted  of  filing 
a  false  non-Communist  affidavit.  The  Court  ruled  that  he  must  lx- 
given  the  contents  of  all  confidential  FBI  reports  made  by  any  Gov¬ 
ernment  witness  in  the  case.  Jencks  had  only  asked  that  these  rec 
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oixls  Ikj  miulo  available  (o  tho  trial  jmlgo  for  his  inspection  mul  <lo- 
tormiuntion  ns  (o  whether  oud  to  what  extent  (ho  reports  should 
boinmlonvnilnhlo. 

10.  v.  United  Mates.  A  Federal  district  court  mid  six 

judges  of  tlm  Court  of  Appeals  of  Iho  District  of  Columhia  wore  re¬ 
versed.  Tho  Court  hold  that  (lie  House  Committee  on  Uu-Amorieim 
Activities  could  not  require  a  witni'ss  who  admitted  “I  freely  co¬ 
operated  with  tho  Communist  Parly"  to  name  his  Communist  asso¬ 
ciates,  even  though  (he  witness  did  not  invoke  (ho  li  ft  It  amendment. 

Mr.  Chairman,  these  decisions,  and  others  based  on  them,  have 
greatly  favored  the  Communist  Party  and  its  membership.  Thu 
elTectiveness  of  Congressional  investigations  and  of  United  Status 
intelligence  agencies  has  been  seriously  sot  batjlc. 

What  has  been  tho  reaction  of  (ho  Communist  Party  and  its  many, 
many  front  groups  to  these  decisions?  Theso  decisions  havo  boon 
greeted  enthusiastically  by  tho  Communist  Party,  USA,  and  by  tho 
mother  party  in  tho  Kremlin.  If  1  remember  tho  now  dormant  Daily 
Worker  correctly,  several  Communist  Party  bigwigs  have  publicly 
praised  theso  decisions  ns  a  great  victory  for  tho  Communists. 

May  1  have  your  indulgence  to  quote  some  of  theso  Communist 
statements  concerning  these  decisions : 

(1)  "It  nmy  slllt  be  too  early  to  say  flint  'calmer  times'  are  here,  but  Mon- 
day's  Supreme  Court  decisions  (Juno  17,  UK'lT :  l’aul  M.  Ntrccty  v.  Htalc  of  Ncu> 
Hampshire;  John  T.  Watkins  v.  United  mates  of  America;  Olein  O'Vonnor  Yates 
el  at.  v.  U.  8.  A.;  At  Nlehnnml  and  I’hlllp  .1 Marshall  Uonnclly  v.  U.  8.  A.;  and 
William  Sehnrldrrmnn  v.  U.  8.  .4.)  go  a  long  way  toward  restoring  civil 
liberties  for  nil  Americans.  Theso  laudmnrk  rulings  In  one  great  Hash  Illuminate 
Iho  recent  McOarthylnu  darkness  and  light  up  the  promise  of  a  restored  lllll  of 
Mights."  (See  Dally  Worker,  June  IP,  1057,  p.  1.) 

Now.  Mr.  Chairman,  I  havo  othor  quotes.  With  your  permission  I 
shall  skip  those  and  ask  that  thoso  bo  enlorod  in  tho  record. 

Senator  Jknnkr.  I  appreciate  that.  Tiioy  will  go  into  tho  record 
and  become  a  part  of  tho  record. 

Mr.  Foriies.  Thoy  aro  ollicial  quotes  of  tho  Daily  Worker,  sir. 

(Tho  quotations  reform!  to  follow :) 

(2)  "A  wave  of  clAtlon  and  relief  broko  over  democratic-minded  America 
yesterday  (June  18,  1057)  with  news  of  the  battery  of  decisions  from  the  Su¬ 
preme  Court  that  go  far  to  cleanse  the  air  of  tho  smog  of  McCarthyism." 

(3)  “A  Communist  Party  club  up  in  tho  Ktugsbrldge  aren  of  the  Bronx  (Now 
York  City)  has  set  Itself  tho  job  of  raising  $800  for  the  Daily  Worker’s 
$100,000  fund  appeal.  One  of  its  members,  a  faithful  plugger  for  our  paper 
named  Berule,  turned  over  $200  of  it  yesterday  (Juno  18,  1057).  BufBernle 
was  so  elated  over  the  Supremo  Court  decisions  handed  down  Monday  (June  17, 
1057)  that  he  drew  out  an  additional  $100  of  his  own  money  to  add  to  tho  $200 
collected  by  the  club  thus  far."  (See  Dally  Worker,  June  10, 1057,  p.  1.) 

(4)  "The  Supreme  Court  decision  In  the  California  Smith  Act  case  marks 
another  Important  step  tn  the  restoration  of  the  first  amendment.  *  •  ♦  The 
‘Communist  conspiracy*  hoax  which  Monday's  decision  (June  17,  1057)  in  effect 
rejected  Is  written  Into  the  congressional  'findings  of  fact*  of  the  Internal 
Security  and  Communist  Control  Acts.  It  has  provided  the  basis  for  the  con¬ 
viction— many  of  which  will  now  reqntre  reversal  of— 114  persons  under  the 
Smith  Act  *  *  ♦.  Undoubtedly  the  reactionaries  will  attack  the  Court  for  Mon¬ 
day's  far-reaching  action.  But  all  liberty-loving  Americans  will  greet  the  deci¬ 
sion,  and,  I  am  confident,  seise  the  opportunity  it  gives  to  administer  further 
rebuffs  to  the  advocates  of  cold  war  •  •  ♦  ”  (See  statement  of  Eugene  Dennis. 
eecKtary  of  national  affairs.  Communist  Party,  U.  S.  A.,  Dally  Worker,  June 

lvi  1957|  Pi  o.) 

(5)  "Amid  the  general  elation  among  democratic-minded  citizens  over  yester¬ 
day's  Supreme  Court  decision  (Jane  17, 1957)  on  the  California  Smith  Act  case, 
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NOYornl  Mcoro  Communist  leaders  wore  studying  the  Court's  words  cnrefully 
(Kith  bocnu&o  of  their  general  t»ulltteiil  significance  and  tho  effect  on  their  per* 
hoim!  lives.”  (BeoDally  Worker,  Juno 18,1057, p.L) 

(0)  ”•  ♦  •  the  decisions  were  it  great  victory  for  the  democratic  rights  of  nil 
Americana.  When  tho  rights  of  Americans,  Including  Communists,  to  engago 
In  Ihclr  constitutional  advocacy  of  socialism  nro  upheld,  tho  JiJII  of  ltlgh is  Is 
thereby  strengthened  In  Us  traditional  protection  of  free  si»oecb,  free  associa¬ 
tion,  and  free  press  for  nil  varieties  of  opinions.”  (Be©  statement  of  Dorothy 
Healey  Connolly,  chairman  of  Dos  Angeles  Communist  Tarty,  Dally  Worker, 
Juno2J,1057»p.L)  ...  .  , 

(7)  "Wo  rejoice.  Victory  Is,  Indeed,  sweet.  Especially  a  victory  so  long  In 
coming.  A  victory  Hint  was  gained  against  what  seemed  like  Insuperable 
odds  when  tho  fight  began.  Of  course,  wo  are  elated  that  two  of  this  paper's 
editors,  A!  Itlchmond  and  Philip  M.  Connelly,  were  fully  vindicated  by  the  Su¬ 
preme  Court.  Wo  regard  their  direct  acquittal  by  tho  Nation's  highest  tribunal 
ns  a  resounding  triumph  for  freedom  of  tho  press  ♦  •  ♦.  We  know  that  •  •  • 
thousands  share  In  our  Jubilation.  Ix*t  this  wonderful  enthusiasm  and  optimism 
and  sense  of  self-con Ihlence,  generated  by  last  Monday's  victory  (Juno  17,  1057) 
now  bo  transformed  Into  tho  will  mid  energy  to  reap  tho  fruits  of  victory  by 
ensuring  Hio  continued  existence  and  growth  of  tho  People's  World.”  (Seo 
People's  World,  Juno  22, 1057,  p.l.) 

(K)  "This  decision  ( Otcta  O't'nnnor  Yates  cl  at,  v.  United  Htntcs  of  America — 
Juno  17,  1057)  Is  tho  beginning  of  tho  end  of  tho  .Smith  Act  •  *  ♦.  Dy  this 
victory  for  tho  rlghls  of  (kunmiintslK,  freedom  of  political  opinion  for  nil  Amer¬ 
icans  has  thereby  been  made  tho  safer  from  the  Inroads  of  the  inquisitors  and 
the  witch  hunters.  It  wns  tho  growing  revulsion  of  tho  American  people  to 
these  witch  hunts  which  has  turned  the  tide.  The  .Supremo  Court  has  heeded 
this  sentiment,  mid  acted  In  tho  best  traditions  of  American  democracy  •  * 
Tho  decision  of  tho  Supremo  Court,  while  It  did  not  deal  directly  with  the  Issue, 
also  struck  n  blow  at  tho  big  Ho  that  the  Communist  Party  advocated  the  violent 
overthrow  of  tho  United  Slates  (Juvcrnment”  (Statement  of  tho  M  Defendants, 
People's  World,  June  22, 1P57,  n.  12). 

(0)  “Recent  Supreme  Court  decisions  In  the  nrens  of  civil  rights  find  civil 
liberties  relleet  moulding  domestic  mid  international  popular  pressures,  mirror 
tbo  deep  hold  In  our  country  of  traditions  and  conceptions  of  individual  free¬ 
doms,  and  themselves  enormously  stimulate,  of  course,  the  continuing  effort  to 
eradicate  the  last  vestiges  of  McCnrtliylsm  •  ♦  *.  While  there  remains  a  tend¬ 
ency  toward  'moderation'  tn  the  Supremo  Court  so  far  as  Implementing  Its  gen¬ 
erally  nnllsegregatton  views  Ik  conccrnwl,  mid  n  pronounced  ambiguity — to  put 
it  mildly — when  it  comes  to  the  rights  of  Communists  and  radicals  In  any 
organizational  sense,  the  present  Court  Is  notably  strong  In  defending  civil  liber¬ 
ties  ns  these  pertain  to  jicrsons  In  their  Individual  capacities.”  (See  Ideas  In 
Our  Time,  by  Herbert  Aplheker,  Political  Affairs,  July  1057,  pp.  1  and  2.) 

(10)  "Tho  National  Lawyers  Culld  •  •  •  has  consistently  maintained  that 
the  Smith  Act  violates  the  guaranties  laid  down  in  the  first  amendment  and 
that  the  typo  of  inquisition  carried  on  by  congressional  committees  and  under 
State  authorities  under  the  pretense  that  all  kinds  of  questions  could  be  asked 
of  people  regarding  their  political  beliefs,  have  represented  a  dangerous  trend 
in  American  life.  Wo,  therefore,  hall  the  action  of  the  Supreme  Court  In  these 
eases  as  a  great  victory  for  the  principles  upon  which  our  country  was  founded.” 
(See  statement  by  Royal  Franco,  executive  secretary  of  the  National  Lawyers 
Guild,  Dally  Worker,  June  18, 1057,  p.  7.) 

(11)  "The  Elsenhower- Warren  Court  has  made  an  Impresslre  and  heartening 
start  oh  the  Job  of  digging  the  Rill  of  Rights  out  from  under  the  rationalizations 
by  which  a  fear-rhlden  decade  had  burled  It.”  (See  National  Lawyers  Guild 
quarterly,  Lawyers  Review,  fall  1057,  p.  70.) 

(12)  ^he  recent  Supreme  Court  decisions  have  opened  a  new  era  of  freedom 
for  alt  of  us.  The  first  amendment  has  been  put  back  Into  the  Constitution. 
Once  more  It  may  become  possible  for  the  nonconformist  to  say  what  Is  on  his 
mind  without  fear  of  going  to  jail,  losing  bis  Job,  being  blacklisted,  or  hounded 
Into  suicide  ♦  •  •.  Our  most  Important  task,  at  the  moment,  Is  to  back  up  the 
Bill  of  Rights  by  writing  our  Senators,  Congressmen,  and  editors  In  support  of 
the  Court’s  decisions,”  (See  Emergency  Civil  Liberties  Committee  letterhead, 
July  1057.) 

(13)  “A  return  to  sanity.— The  combined  effect  of  the  rulings  announce#  Mon¬ 
day  (June  17,  1057)  and  other  recent  ones  Is  to  reaffirm  the  basic  constitutional 
rights  of  individuals,  to  suggest  definite  limits  on  the  powers  of  congressslonal 
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Investigating  committees,  amt  to  warn  the  Government  against  abuse  of  Its 
powers.  Although  the  Court  has  overturned  no  existing  laws,  It  has  by  now 
set  up  a  body  of  opinion  to  curb  the  Government's  reckless  treatment  of  the 
Individual  In  the  name  of  'national  security*."  (See  National  Guardian,  June 
21,  tl>57,  p.  i.) 

(14)  "Here  at  home,  a  heartening  asi>oct  of  the  recent  Supreme  Court  deci¬ 
sions  Is  the  fact  that  they  go  a  long  way  toward  destroying  one  of  the  main 
pretexts  for  tho  cold  war— the  alleged  worldwide  conspiracy  headed  by  the 
U.  S.  S.  It.  for  the  violent  overthrow  of  capitalist  governments  Including  our 
own.  This,  according  to  Justice  lfnrlau's  opinion  on  behalf  of  six  Supreme  Court 
members,  the  Government  hns  been  unable  to  prove  in  the  California  Smith  Act 
case."  (See  Homh  Tests  Must  Kiul,  by  Jessica  Smith,  New  World  Review,  July 
1057,  p.  4.) 

Mr.  Form*.  The  advantages  which  the  Communists  ami  Commu¬ 
nist  fronts  Imvo  taken  of  these  decisions  and  the  high,  wide,  and 
handsome  manner  in  which  they  are  now  conducting  their  propaganda 
and  other  activities  in  the  labor  Field  arc  illustrated  by  tho  following 
incidents,  . 

1  shall  read  one  and  request  the  rest  he  entered  in  the  record,  sir. 

Senator  Jknnku.  That  will  be  done,  sir. 

Mr,  Form*.  On  .January  0,  1058,  8  i>ersons  were  brought  to  trial 
in  Federal  Court  in  Cleveland,  Ohio,  on  “charges  of  conspiracy  to 
file  false  Non-Communist  Union  Officer  Affidavits  (Form  1081)  with 
tho  National  Labor  Relations  Hoard”  under  a  provision  of  the  Taft- 
Hartloy  Law.  According  to  a  Department  of  .Justice  1*0101180  dated 
January  23,  1057,  the  indictment  alleged  these  individuals  “were 
aware  that  statements  and  representations  ♦  ♦  ♦  made  in  the  affi¬ 
davits”  denying  membership  in  tho  “Communist  Party,  were  false.” 
Tho  indictment  accused  the  defendants  of  conspiring  “to  fake  resig¬ 
nations  from  the  Communist  Party  and  conceal  the  plot  by  using 
aliases,  secret  codes  and  other  deceptions.”  (See  the  Evening  Star, 
Washington,  D.  C.t  January  24. 11)57,  p.  A-30.) 

(The  additional  incidents  referred  to  follow :) 

Two  of  the  defendants,  Marie  Reed  Hang  and  her  husband,  Fred  llaug,  are 
also  charged  with  having  signed  false  lioii-Coiinminlst  affidavits  in  a  previous 
Indictment.  The  other  six  defendants  who  allegedly  conspired  with  the  Hangs 
to  willfully  violate  the  Taft-1  larttey  law  provision  were  Kdwnrd  Joseph  Chaka, 
Hyman  Lumer,  Sam  Reed,  Andrew  Rcmes,  Krle  Jerome  Relnthulcr,  niul  James  S. 
West.  This  cose  was  the  first  of  its  kind  In  which  prosecution  was  instituted 
by  the  Department  of  Justice.  The  indictment  charged  a  direct  relationship 
between  alleged  subversives  In  the  iRbor  field  and  national  leaders  of  the 
Connnuutst  Party,  U.  S.  A.  Listed  in  the  Indictment  ns  cocons Ipi rotors  hut  not 
ns  defendants  were  the  following  eight  known  Communist  officials:  Joe  Rrnndt, 
Martin  Ohancey,  Gus  Hall,  Frank  IlashmnU,  Anthony  Krchinarek,  Steve  Nelson, 
Sidney  Stein,  and  John  Williamson.  Since  their  January  1057  indictments,  the 
defendants  have  been  supported  by  two  newly  created  defense  organizations 
in  the  Midwest  According  to  recent  letterheads,  Mrs.  Betty  Chaka  id  secretary 
of  the  Committee  for  Taft-Ilartley  Defendants,  room  202,  2014  Hast  103th 
Street,  Cleveland  0,  Ohio,  and  Rev.  Harold  H.  Hester  and  Harry  J.  Canter 
are  affiliated  with  the  Provision'll  Committee  To  Aid  Victims  of  Taft-Ilartley, 
room  402,  180  West  Madison  Street,  Chicago  2,  111.  (See  National  Guardian, 
December  23, 1057,  p.  3.) 

As  chalrmau  of  the  Provisional  Committee  To  Aid  Victims  of  Taft-Ilartley, 
Canter  is  a  veteran  of  the  Communist  movement  in  the  United  States.  In 
1030,  he  was  a  Communist  candidate  for  Governor  of  the  Commonwealth  of 
Massachusetts.  During  that  period,  he  served  1  year  in  a  Massachusetts  Jail 
for  carrying  a  banner  "in  Boston's  Sacco  and  Vanzettl  demonstration,  denounc¬ 
ing  Governor  Fuller  as  the  murderer  of  these  two  workers  *  ♦  V*  Canter 
was  listed  as  an  Instructor  at  the  Communist  Abraham  Lincoln  School  In 
Chicago,  Ill.,  during  its  1013  fall  session.  (See  Special  Committee  on  Un- 
American  Activities,  appendix  IX,  1014,  p.  202 ;  Special  Committee  To  Investigate 
Communist  Activities  in  the  United  States,  Investigation  of  Communist  Propa- 
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gnnda,  jit.  5,  vol.  4,  1030,  p.  707;  and  IIUAO,  Guido  to  Subversive  Organisations 
and  Publications,  1007,  p.  0.) 

In  1050,  Canter  was  secretary  of  tho  James  Keller  Defense  Commission,  of 
room  320,  431  Bouth  Dearborn  Street,  Chicago  5,  Ill.  This  organization  was 
apparently  a  defense  front  for  James  A.  Keller,  who  had  been  “ordered 
deported  In  1053  on  charges  of  past  membership  In  the  Communist  Party." 
A  1055  Indictment  against  Keller  was  dismissed  Inst  year  when  the  Supreme 
Court  ruled  In  tho  case  of  United  H tales  of  America  v.  (Jcorgc  /.  Wilkovlch 
thut  “an  alien  awaiting  deiwrtatlon  was  not  compelled  to  nuswer  questions 
about  Communist  activities."  According  to  the  June  23,  1057  Issue  of  the 
Worker,  Bumlny  edition  of  the  recently  defunct  Communist  Dally  Worker, 
Canter  wrote  a  congratulatory  letter  to  this  pair's  editor.  (See  Dally  Worker, 
May  17. 11)57,  p.  3,  and  Firing  Line,  July  1, 11)57,  pp.  0  and  7.) 

The  Provisional  Committee  To  Aid  Victims  of  Taft-IInrtley  Is  currently  using 
the  ofllee  facilities  of  tho  Chicago  Joint  Defense  Committee  To  Defeat  the 
Smith  Act.  Formerly  known  as  the  Claude  Mghtfoot  Defense  Committee,  the 
Chicago  Joint  Defense  Committee’s  October  1057  letterhead  reflects  their 
following  ofllcers:  Leon  Katzen,  chairman;  John  T.  Bernard,  vice  chairman; 
Geraldine  Mghtfoot,  projects  director;  and  lilchard  Crlley,  publicity  and  re¬ 
search.  Kntzen,  Bernard,  and  Crlley  were  Identified  as  members  of  the  Com¬ 
munist  Party  before  the  House  Committee  on  Un-American  Activities  In  1052. 
Both  Kntzen  and  Crlley  have  been  listed  as  Communist  leaders.  Like  Canter, 
Geraldine  Mghtfoot  and  Katzen  are  former  Instructors  of  the  aforementioned 
Abraham  Lincoln  Hchool.  (Bee  11UAC,  annual  report,  1052,  pp.  20  and  31, 
uml  HUAC,  Testimony  of  Walter  B.  Bleele  Regarding  Communist  Activities  In 
the  United  States,  1017,  p.  52.) 

Mr,  Fohbes.  Mr.  Chairman,  surely,  it  is  clear  that  these  Court  deci¬ 
sions  huve  brought  gleo  to  the  mortal  enemies  of  our  Republic — both 
domestic  and  foroign.  At  this  point,  Mr.  Chnirman,  I  request  that  a 
lengthy  historical  study  1  huvo  made  on  tho  power  of  the  Court  be 
cntorcu  into  (ho  record  as  an  appendix  to  my  statement.  Should  the 
Chair  desire,  I  will  be  glad  to  read  this  study.  If  not,  I  request  that 
it  be  made  a  part  of  the  record. 

Senator  Jkn.nek.  It  may  go  into  the  record  and  become  a  part  of 
the  record. 

Mr.  Souhwinb.  As  part  of  the  appendix  ? 

Senator  J enn  er.  As  part  of  the  appendix.1 

Air.  Forbes.  Mr.  Chairman,  S.  2640  would  remedy  this  state  of 
affairs,  which  I  have  outlined,  and  ward  off  any  further  attacks  on  our 
internal-security  program.  In  the  historical  study  I  have  submitted 
to  you,  1  have  attempted  to  show  that  this  proposed  legislation  is  not 
recommending any  radical  departure  from  previous  legislative  actions 
taken  by  the  Congress  with  reference  to  the  appellate  powers  of  the 
Supreme  Court.  None  of  us  questions  the  original  powers  of  the 
Court,  which  the  Constitution  establishes.  What  is  being  questioned 
now  is  the  appellate  power  which  Congress  not  only  has  the  power 
but  the  duty  to  prescribe  and  define,  so  that  in  the  future  there  can  be 
no  doubt  ns  to  the  power  of  the  Court  in  these  matters  of  internal 
security. 

If  this  is  done,  Mr.  Chairman,  we  can  then  proceed  to  rebuild  our 
system  of  internal-security  controls.  In  approving  this  proposed 
legislation  and  in  Seeing  it  successfully  through  the  Senate,  this  com¬ 
mittee  would  not  he  departing  from  the  past,  but  would  he  following 
sound  precedent.  In  so  doing  they  would  strike  a  body  blow  at  future 
Communist  subversion  and  conspiracy  and  would  reaffirm  their  faith 
in  the  10th  amendment. 
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Mr.  Chninimn.  one  Constitution  is  a  vast  reservoir  of  moral  niul 
spiritual  strength.  Under  if,  t ho  tnulilioiml  American  way  of  lifo 
enn  one©  again  sot  (ho  souls  of  men  nilre  nml  light  (ho  (link  paths 
nhcml. 

Communism,  (o  paraphrase  tho  author  of  (ho  hill  boforo  (his  com* 
mittee,  is  tho  most  inonslrous  Ho  over  concocted  in  (ho  history  of  man. 
Communism  is  a  vast  conspiracy  to  onslavo.  It  denies  (ho  validity  of 
ethical  standards.  It  is  grounded  in  athoistio  materialism.  It’ has 
no  morality  or  integrity. 

If  wo  follow  tho  ndmonitions  of  tho  founders  of  this  Nation,  that 
“eternal  vigilance  is  tho  price  of  freedom”;  if  wo  nro  on  guard  and 
take  the  simple  steps  necessary  to  stop  tho  spreading  of  this  athoistio 
contingent  ion.  then,  and  only  tlion.  will  tho  American  way  prevail  and 
wo  remain  a  free  people.  If  wo  do  not  take  tho  simplo,  yet  essential, 
p  recant  ionnry  action,  not.  only  our  lielovod  country  but  tho  whole  world 
will  lie  subjected  to  shill  ideation,  slavery,  strife,  nml  tyranny  ns  novor 
known  before.  .... 

What  is  more,  and  what  is  not  generally  understood  or  appreciated, 
is  that  we,  the  American  jwoplo,  can  do  it  through  you,  our  duly 
elected  representatives  in  Congress.  Wo  can  do  it  in  tho  regular 
American  way,  following  sound  precedents,  and  not  deviating  ono 
iota  from  the  way  prescrilted  in  the  Constitution  and  tho  Hill  of  flights. 
Wo  must  not  lose  sight  of  the  fact  that  this  Constitution  and  Hill  of 
llights  have  served  us  well  for  nearly  two  centuries  and  that,  under 
it,  with  it,  and  through  it,  these  United  States  of  America  hnvo  grown 
from  a  few  llodgling  colonies  to  the  greatest  nation  on  this  earth. 

The  legislation  proposed  in  this  bill  before  you  does  not  mean  any 
abridgment  of  civil  liberties  in  order  adequately  to  safeguard  na* 
tional  security.  No  national  police  system  will  over  lie  established 
under  the  projwsed  legislation.  Tho  ‘Communists  and  their  friends 
know  that  the  FBI,  tho  Internal  Security  Sulicominittec,  the  Un- 
American  Activities  Committee,  and  tho  various  Stnto  commissions 
tight ing. subversion  are  not  Gestapo  outfits.  These  Communists  and 
their  friends  scream  and  protest  invasion  of  civil  liberties  liecauso 
their  deeds  are  ovil  and  liecauso  they  know  that,  otico  fully  exposed 
to  the  white  glare  of  truth  and  publicity,  their  ovil  machinations  and 
designs  will  spell  their  own  doom. 

I  believe  that  tho  recent  decisions  of  tho  Supreme  Court,  referred 
to  above,  and  other  decisions  nro  aiding  and  nbotting  tho  Communist 
Tarty,  U.  S.  A.,  and,  consequently,  the  Communist  Tarty  of  tho  Soviet 
Union.  >  * 

I  believe,  in  the  10th  amendment,  that  our  fathers  know  full  well 
what  they  were  doing  when  they  made  provision  for  a  maximum 
amount  of  local  home  rule,  and  that  such  provisions,  sir,  are  just  ns 
wise  and  appropriate  today  ns  they  were  when  enacted  170  years  ago. 

The  answer  to  the  Communist  menace— and,  Mr.  Chairman,  I 
speak  as  one  who  accompanied  our  troops  ns  spiritual  counselor,  friend, 
and  reader  of  the  office  for  tho  dead  through  Korea— is  a  thoroughly 
aroused  and  alerted  citizenry,  a  people  at  the  grassroots,  in  the  re¬ 
spective  States,  in  the  county  seatSj  cognizant  not  only  of  the  evils  of 
the  philosophy  of  Marx  and  Lenm  but  also  of  the  techniques  and 
strategy  of  communism,  and  ready  to  work  and  sacrifice  for  the  pro¬ 
motion  of  tlie  principles  of  our  Republic.  America’s  belief  in  free 
government,  her  belief  in  the  ability  of  the  States  and  the  States’ 
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citizens  through  their  own  conscious  oflforts  to  shape  their  future 
destinies— this  jh  t  ho  hope  of  tomorrow. 

I  believe  that  we  nil  ngreo  that  tho  heart  of  America  at  the  grass¬ 
roots  is  strong  and  is  dead  set.  against  communism  ns  a  way  of  life. 
Their  troublo  lias  been  and  is  that  they  do  not  know  what  tlioy,  ns 
individuals,  can  do  about  it.  A  basic  answer  to  tho  wishes  of  tho 
people  is  tliiK  bill  before  you. 

Last  week,  (his  Congress  gathered  to  listen  to  Washington’s  Fare¬ 
well  Address.  The  Congress  heard  this  admonition  to  all  who  live 
under  the  Const  ilut  ion  of  tho  United  States : 

Tlie  CVimbI It ii t Ion  which  nt  nny  tlnio  exists  till  changed  by  an  explicit  and 
authentic  act  of  tho  whole  people  Is  sacredly  obligatory  njton  all.  *  *  *  Rut 
let  there  lie  no  change  by  usurpation ;  for  though  this  In  one  Instance  may  lie 
(ho  Instnunent  of  good,  It  Is  tho  customary  weapon  by  which  tree  governments 
arc  destroyed. 

I  imploro your  favorable  action  on  this  bill. 

Sonntor  Jenner.  lteverend  Forties,  wo  thank  you  very  much  for 
coming  boforo  tho  committee  ami  for  your  well-prepared  documenta¬ 
tion  that  you  have  presented  tons. 

Mr.  Forres.  Thank  you,  sir. 

Senator  Jenner.  It.  having  reached  the  hour  of  12  o'clock,  wo  will 
stand  in  recess  now  until  2 : 30  this  afternoon.  We  will  conclude  then 
with  I  ho  balance  of  witnesses  scheduled  for  today.  Wo  bftvo  tbreo 
witnesses  left. 

We  stand  recessed  until  2 : 30. 

(Whereupon,  nt  12:07  p.  m.,  the  sulicommiftce  recessed,  to  lie  re¬ 
convened  at2: 30  p.m.,  this  date.) 

AFTERNOON  SESSION 

Senator  Jenner.  The  next  witness  will  be  Mr.  Burdette. 
STATEMENT  OF  WILIIAM  M.  BURDETTE,  JR.,  ARLINGTON,  VA. 

Mr.  Burdette.  Mr.  Chairman,  members  of  the  subcommittee,  Mr. 
Counsel,  these  books — I  am  not  going  to  read  from  them.  They  are 
just  props. 

Senator  Jenner.  I  understand.  Where  do  you  live,  Mr.  Burdette! 

Mr.  Burdette.  I  live  at  2916  Second  Road  North,  Arlington,  Va. 

Senator  Jenner.  Are  you  appearing  here  as  an  individual  or  for 
someone! 

Mr.  Burdette.  Yes.  I  am  appearing  as  an  individual.  I  am  em¬ 
ployed  by  the  General  Account  ing  Office. 

I  have  here,  Mr.  Chairman,  volume  16  of  Corpus  Juris  Secundum. 
This  volume  was  issued  about  19  years  ago,  about  3  years  after  I 
started  to  practice  law.  Up  until  about  a  year  ago  this  constituted 
all  the  constitutional  law.  It  is  an  encyclopedia  of  all  the  constitu¬ 
tional-law  cases  decided  from  1920,  from  1920  to  1939,  and  all  cases, 
State  and  Federal,  have  references  in  here.  It  wasn’t  until  last  year 
that  I  received  these  two  volumes  and  that  I  knew  exactly  the  extent 
of  what  has  been  done  by  the  Supreme  Court  and  to  this  general  body 
of  constitutional  law  in  this  country. 

Heretofore,  we  have  been  getting  yearly  accumulative  supplements 
that  take  the  place  of  all  the  changes  throughout  the  United  States 
of  constitutional  law.  This  [indicating]  is  the  1919  supplement.  It 
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is  tlio  Inst  ono  I  liunpon  to  have.  There  are  some  a  lit ( lo  later,  Imt 
they  are  not  much  nigger  than  Ihis.  This  took  cure  of  10  yeni*  of 
changes  in  one  fundamental  laws,  this  small  supplement  here. 

Then  alxmt  a  year  ago.  I  received  flaw  two  vomtnes  [indicating]  in 
tliomail  on  const itulional  law  from  the  publishers,  10  and  IGA.  Along 
with  this  volume  was  this  yellow  card,  and  l  would  like  to  road  it: 

KtimNo  Vv  With  Ouh  Kir,Nii.\m;NTAi,  I.aw 

la  tbo  17  years  — 

incidentally,  this  isdated  June  1050. 

In  the  17  years  since  publication  of  volume  10,  Corpus  Juris  Secundum,  llio 
mibjcct  of  (xmstltultonnl  law,  comprising  our  fundnmeiiln!  law,  has  umlcrgono 
unprecedented  growth  and  change. 

Over  40,000  I  lines  during  Oils  Inqurtaut  i>crlod  our  high  courts  wero  called 
ujh>u  to  Interpret  and  decide  const  It  id  tonal  quest  Ions.  The  ixTsotml,  civil,  and 
inimical  rights  guaranteed  t»y  I  he  Constitution  wore  Invoked  more  frequently 
than  at  any  other  period  In  our  history.  The  equal ‘protect  Ion  and  due-process 
clauses,  and  the  subject  of  seimratlou  of  tlio  powers  of  government  also  formed 
the  basis  of  much  litigation. 

These  many  developments  and  modi llcnt  tons  lmvo  made  necessary  I  ho  accom¬ 
panying  new  volumes  10  and  10A. 

And  unto  this,  Mr.  Chairman. 

The  text  throughout  has  been  rev  I  sot!  and  ninny  new  sections  added  to  fully 
rcltcct  today**  tut  erpretat  Ion  of  our  fundament  ill  law. 

A  ileetnml  system  of  mmdicrttig  provides  for  Iho  necessary  expansion  of  llio 
valuable  muting  notes.  To  Illustrate,  wo  Invito  your  attention  to  pages  1011-1010 
and  pages  StU  and  80.15  tn  your  volinno  10. 

Incidentally,  I  turned  to  those  notes,  and  I  found  ns  of  1927  in 
Minnesota  it  was  still  constitutional  to  read  from  tlm  Old  Testamont 
in  a  school.  Now,  whether  it  would  ho  now  or  not  if  that  samo  ques¬ 
tion  came  up,  l  don’t  know*. 

In  these  two  new  books,  yon  have  the  most  modern  and  authoritative  coverage 
of  our  fundamental  law  yet  published. 

Your  orlghml  volume  10  should  now  bo  removed  from  your  set. 

Of  course,  all  the  new  decisions  reported  are  not  those  of  the  United 
States  Supreme  Court, hereafter  referred  to  as  the  “IJ.  S.  S.  C.”  but 
every  change  of  the  law  by  tho  TJ.  S.  S.  C.  starts  a  chain  reaction  of 
decisions  in  State  and  Federal  courts. 

Tho  pocket  part  I  lmvo  hero  to  tho  old  volumo  1G  is  dated  1949. 
There  aro  somo  1001*0  recent  pocket  parts  which  I  do  not  lmvo,  but 
they  are  not  much  larger  than  this  ono.  This  pocket  part  incorporates 
citations  to  all  constitutional-law  cases  decided  from  1939  to  1949  yet 
tho  changes  wrought  by  tlio  present  U.  S.  S.  C.  over  a  period  of  3 
years  require  not  only  an  additional  volume,  but  require  the  completo 
rewriting  of  tho  body  of  constitutional  law*.  I  know  of  nothing  that 
so  conclusively  demonstrates  the  violence  done  to  our  fundamental 
law  by  this  Court.  It  is  even  more  alarming  when  ono  considers  that 
tho  rewritten  volumes  16  and  16A  do  not  even  include  some  of  the 
more  recent  and  more  damaging  decisions  of  this  runaway  Court.  At 
the  rate  they  are  now*  going,  volumes  16  and  16A  will  grow  to  volumes 
16B  and  16C  and  will  have  to  be  completely  rewritten  every  3  or  4 
years. 
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Them  1  iii vo  Ik*cii  many  able  criticisms  of  tlio  long  list  of  Court 
decisions  Hint  tiro  chnuging  our  form  of  government.  I  think  Corpus 
Juris  Secundum  furnishes  graphic  proof  of  f ho  validity  of  such 
criticisms.  The  list  grows  longer  month  l>y  month.  To  name  only 
a  fow  tlmtcomo  unbidden  to  memory :  Tho  Mallory  eases  the  Slochowcr 
ease,  the  Stove  Nelson  ease,  tho  Jcncks  case,  the  Watkins  ease,  tho 
Hrown  ease,  the  Sweo/.y  ease,  and  tho  Koenigsborg  ease. 

They  show  u  tender  concern  for  Communists,  murderers,  and  rapists 
and  a  ruthless  disregard  for  constitutional  government.  Ifnd  Girard 
been  a  Communist  I  think  ho  would  not  havo  been  surrendered  to  tho 
Japanese.  Tho  Court  would  have  had  to  mako  a  hard  choice  between 
ono-worldism  and  communism,  but  tho  latter  would  havo  won  out  in 
my  opinion.  With  each  now  decision  this  Court  deuls  an  American 
institution  another  blow  that  may  bo  fatal  unless  tho  Congress  acts. 

I  havo  hero  a  bluo  card  received  from  tho  lawbook  company  with 
now  volumes  4  and  4A  entitled  “Apical  and  Error.”  The  message 
on  tho  card  rends:  “To  Corpus  Juris  Secundum  subscribers.” 

I  might  add  that  this  is  an  associate  subject  with  constitutional 
law,  tjio  subject  of  Appeal  and  Error,  ami  s  nco  wo  arc  considering 
this  bill  on  jurisdiction,  I  thought  it  proi>cr  to  read  this. 

Over  150,000  appcal-ond-error  questions  have  been  determined  by  our  courts 
since  I  lie  O.  J.  H.  volumes  covering  the  subject  were  published  20  years  ago. 
In  addition,  modern  statutes  and  court  rules  havo  made  great  changes  In  tho 
mode  a  lid  manner  of  npiwlln  to  review. 

A  complete  rewriting  of  this  subject  hns  become  I  migrative.  The  accompany¬ 
ing  new  volumes  4  nnd  4 A  give  you  this  completely  modern  and  uj^to-date  pres¬ 
entation  of  nil  phases  Included  In  over  1,200  sections  of  I  he  old  title. 

Tho  wealth  of  material  in  the  new  volumes  Is  set  out  In  concise  statements 
so  that  only  n  minimum  of  time  Is  required  to  cover  the  entire  law  on  any 
given  point. 

The  basic  arrangement  Is  retained  with  new  text,  factual  reading  notes 
nnd  new  sections  clearly  Betting  out  all  changes.  A  completely  revised  and 
up-to-date  subject-mat  tor  Index  is  an  additional  tlmesaver. 

Tho  thousands  of  Hines  the  courts  havo  quoted  nnd  cited  the  CJS  volumes  on 
npi>onl  nnd  error  attest  to  their  authoritative  nature  and  to  their  acceptance 
by  the  courts. 

Tub  Publishers. 

Underneath  this  is  n  lino  that  says: 

Caution—1 Tho  original  volumes  4  and  5  should  be  retained  In  your  set  until 
further  notice. 

I  wonder  if  this  was  prescience  on  tho  part  of  the  lawbook  company  ? 
Did  the  lawyers  working  on  this  revision  feel  confident  that  the  Con¬ 
gress  would  not  let  the  Uourt  get  by  with  this  change? 

I  have  not  brought  the  four  volumes  one  now  has  to  consult  on 
appeal  and  error  because  of  their  sheer  bulk.  In  time  I  should  like  to 
receive  tho  following  message  from  the  lawbook  company : 

Please  remove  new  volumes  4,  4A,  18,  and  10A  from  your  shelves. 

I  should  like  to  mention  thqt  there  is  only  one  other  volume  in  the 
C.  J.  S.  that  has  been  expanded — and  this  is  approximately  a  hundred 
or  so  volumes— by  an  additional  volume.  It  is  No.  26  which  begins 
with  the  title  “Debt.” 
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It  should  be  evident  by  now  that  the  Supreme  Court  is  composed  of 
willful  men  of  little  depth  or  wisdom  who  are  openly  contemptuous 
of  constitutional  restraints.  They  have  probed  and  probed  to  ascer¬ 
tain  the  temper  of  the  people  and  of  the  Congress.  Up  till  now  they 
have  found  in  the  main  only  an  indifferent,  placid,  caricature  of  the 
American  spirit.  Encouraged  by  the  feebleness  of  resistance,  these 
tyrants  have  become  more  arrogant  and  more  grasping  of  power. 
Unless  the  sleeping  Gulliver  soon  shakes  off  his  lassitude  he  will  be 
bound  by  these  nine  Lilliputians  so  firmly  he  will  never  break  free. 

I  should  like  to,  if  I  may — I  havo  about  six  lines  here.  Everybody 
has  quoted  George  Washington  this  morning,  so  I  would  like  to  quote 
this.  I  haven’t  included  this  in  my  presentation. 

In  his  Farewell  Address,  he  says : 

If  in  the  opinion  of  the  people  the  distribution  or  modification  of  the  constitu¬ 
tional  powers  be  in  any  particular  wrong  let  it  be  corrected  by  an  amendment  in 
the  way  which  the  Constitution  designates,  but  let  there  be  no  change  by  use 
of  usurpation,  for  though  this  in  one  instance  may  be  the  Instrument  of  good. 
It  Is  the  customary  weapon  by  which  free  governments  are  destroyed. 

I  should  like  to  call  the  attention  of  the  subcommittee  to  this  cartoon 
which  appeared  in  National  Review  of  July  27, 1957. 

The  United  States  Supreme  Court  is  represented  by  an  animated 
scroll  which  says: 

What  we're  really  trying  to  tell  you  Is  that  the  Constitution  (and  these  dif¬ 
ferences  are  subtle  and  sometimes  difficult  to  grasp)  is  unconstitutional. 

Gentlemen,  thank  you  for  this  opportunity. 

Mr.  Sourwine.  Pardon  me.  At  this  point,  have  you  read  the  news 
reports  of  the  action  taken  by  the  American  Bar  Association  with  re¬ 
spect  to  a  resolution  concerning  the  bill,  S.  2646? 

Mr.  Burdette.  No,  sir,  I  haven’t. 

Mr.  Sourwine.  As  reported  in  the  New  York  Times  under  the  byline 
of  Anthony  Lewis,  I  quote: 

The  bar  group's  house  of  delegates  voted  to  oppose  the  Jenner  bill  as  "contrary 
to  the  maintenance  of  the  batance  of  powers  set  up  in  the  Constitution  between 
the  executive,  legislative  and  Judicial  branches  of  our  Government.” 

I  wondered,  since  the  bill  purports  to  exercise  a  regulatory  and  re¬ 
strictive  power  written  into  the  Constitution  in  article  III,  section  2, 
paragraph  2,  as  a  check  and  balance,  whether  the  statement  here  that 
the  exercise  of  that  power  is  contrary  to  the  maintenance  of  the  balance 
falls  within  the  scope  of  your  suggestion  that  the  Constitution  is  un¬ 
constitutional. 

Mr.  Burdette.  Well,  I  think  it  does,  and  that  is  why  I  brought  this 
cartoon  because  the  caption  to  me  expressed - 

Senator  Jenner.  I  would  like  that  cartoon  made  a  part  of  the  record 
by  reference. 

Mr.  Burdette.  It  so  well  expresses  just  the - 

Senator  Jenner.  I  want  to  put  it  in  the  record  as  a  part  of  the  rec¬ 
ord,  the  cartoon. 
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(The  cartoon  referred  to  is  as  follows:) 


■u\l 

Krtvttner 

"What  we're  really  frying  to  tell  you  It  that  the 
Comtltutlon  (and  these  differences  are  fi»6ffe  ant! 
sometimes  difficult  to  grasp)  Is  unconstitutional iM 
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Mr.  IhuniKTTK.  Thnnk  you,  gentlemen,  for  this  opportunity. 

Senator  Jknnkk.  Tlmnk  you,  Mr.  Hiirdcttc.  vWo  appreciate  your 
coining  before  (lie  committee  unit  expressing  your  views  on  this  Ini- 
portnnt  mutter. 

Now,  (to  wo  have  another  witness  hero? 

Kitty  L.  Roynolds. 

Min  Souhwink.  Mr.  Clmirmnn,  while  Miss  Reynolds  is  coming  to 
(ho  witness  table,  1  would  like  to  cull  (iio  Chair’s  attention  to  tho  fact 
that  wo  Imd  one  oilier  witnessi scheduled  for  todny,  Margaret  Parent, 
representing  the  llrooklund  Citizens’  Association.  Sho  was  hore  this 
morning  when  the  committee  recessed  until  2  :.10.  Sho  said  sho  would 
lie  unnblo  to  remain  to  testify  this  afternoon.  Sho  wrote  out  a  short 
statement  in  longhand  and  asked  that  it  bo  inserted  in  tho  record  in 
lien  of  her  testimony. 

Senator  Jknnkk.  All  right.  It  may  go  into  tho  record  and  bceomo 
part  of  tho  record. 

(Tho document  referred  to  is  ns  follows:) 

Fkiikuary  20,  1D5S. 

Concerning  S.  2040 

SltRCOM U tTTF.K  OS  T11K  JUDICIARY: 

Tho  llrooklnml  Citizens’  Association  fully  endorses  the  passage  of  this  bill  with 
all  Its  provisions. 

Makoakkt  Park nt, 

6S0|  Sixth  Shed  A  ll’.,  Wathington,  I).  O. 

Senator  Jknner.  Miss  lieynolds. 

STATEMENT  OF  MISS  KITTY  L  REYNOLDS,  ARLINGTON,  VA. 

Miss  Reynolds.  I  didn’t  send  in  my  statement  beenuso  I  didn’t  get 
my  notice,  and  thou  when  I  called  today  sho  said  for  mo  to  come  on  in 
here. 

Mr.  SovRWiNE,  I  might  say  tho  failure  of  notice  was  tho  fault  or 
clerical  error  on  tho  part  of  the  committee.  Tho  letter  was  addressed 
to  District  of  Columbia  instead  of  Arlington.  Tho  street  address 
was  right.  It  cnino  back  this  morning  “address  unknown.” 

Senator  Jen  neb.  The  address  here  is  Washington. 

Sir.  Souhwink.  It  is  a  clerical  error.  She  actually  lives  in  Virginia, 
as  I  understand. 

Senator  Jknnek.  I  see. 

Are  vou  hei'e  as  an  individual  or  are  you  representing  some  organi¬ 
zation  t 

Miss  Reynolds.  I  am  here  as  an  individual. 

Senator  Jknnkk.  All  right.;  you  may  proceed. 

Miss  Reynolds.  And  I  am  here — I  think  tho  10th  amendment  to 
tho  Constitution  brought  me  here  because  tho  10th  amendment  said 
that  tho  powers  not  delegated  to  tho  United  States  hy  the  Constitu¬ 
tion  or  prohibited  by  it  to  the  States  aro  reserved  to  tho  States. 

Now,  to  mo  that  is  just  as  though  you  took  a  knife  and  cut  a  line 
straight  down.  You  have  powers  here  and  you  have  powers  here 
and  you  have  powers  there  and  I  think  that  is  really  what  has  caused 
our  trouble  because  the  powers  are  not  being  divided  and  the  Supreme 
Court  has  begun  to  legislate  in  certain  fields,  that  is.  by  making  de¬ 
cisions,  it  has  begun  to  legislate.  At  least  that  is  the  Wfty  it  seems 
to  me. 

My  statement  is  prepared  and  I  will  rend  it 


LIMITATION  OK  APPKLIjATK  JURISDICTION 


203 


Senator  JkNnkr,  Proceed. 

•  MisS  ltuvKoutf.  According  to  n  report  of  tho  committee  on  Com¬ 
munist  strategy  nnd  tactics  of  the  American  Bnr  Association,  the 

(greatest  asset  tlio  Communists  liavo  at  tho  present  timo  is  not  the 
ivdrogen  homb,  nor  Soviet  satellites,  hut  world  ignornnco  of  their  tae- 
tus,' strategy,  and  objectives.  Thoroforo,  it  Is  up  to  eacli  of  us  to  keep 
informed  on  tho  mennco  of  communism  nnd  nbrenst  of  their  objectives, 
which  at  present  are  (1)  Reiicnl  or  weaken  tho  anti-Communist  legis¬ 
lation  on  tho  l>ooks,  cs|>eciaflv  the  Smith  Act.  tho  Intcrnnl  Security 
Act,  nml  tlio  Subversive  Activities  Control  Act;  (2)  discredit  and 
hamper  tho  Senato  Internal  Security  Subcommittee,  the  House  Un- 
American  Activities  Committee,  nnd  Stnto  officials  investigating  com¬ 
munism  ;  (3)  weaken  tho  effectiveness  of  the  FIJI  nnd  reveal  Its  sources 
of  information  nnd  (4j  destroy  tho  Federal  security  system.,  Most  of 
ns  are  not  well-versed  In  Communist  tactics,  but  this  is  not  true  of  tho 
Supreme  Court.  Yet  in  decision  after  decision,  our  security  laws  have 
I  icon  weakened  or  made  inoperative,  nnd  the  investigating  committees 
of  both  tlio  Senate  nnd  House  have  been  hnmporcd.  Why  is  the  Su¬ 
premo  Court  overzenlous  in  protecting  tho  Communists’  so-called 
rights  under  tho  Constitution  f 

Actually  Communists  should  bo  given  no  protection  under  our  Con¬ 
stitution,  since  tho  Communist  faith  overrides  a  man’s  normal  loyal- 
tios  to  his  country. 

When  tlio  Red  dictatorship  takes  over  the  United  States,  and  that 
day  is  coming  ns  suro  ns  the  sun  rises  in  tho  Fast  says  William  Z. 
Foster,  head  of  tho  Communist  Party  in  the  U.S.A.,  the  Justices  of 
tlio  Supremo  Court  will  be  exterminated  along  with  the  rest  of  us, 
if  any  of  them  are  capitalists.  According  to  the  Communists,  they 
understand  capitalist  motivation  as  the  automatic  outcome  of  capi¬ 
talist  economics.  Since  tho  root  is  evil  the  fruit  must  bo  so.  It  is 
their  duty  to  destroy  tho  root  nnd  frequently  the  fruit.  Communism 
rests  on  n  class  concept.  They  believe  tho  proletariat  class  is  the 
progressive  class  of  history,  nnd  tlint  the  capitalist  classes,  the  de¬ 
generate  classes  are  discarded  by  history  and  must  be  destroyed. 

l)r.  Frederick  Charles  Schwarz,  executive  director,  Christian  Anti- 
Communist  Crusade,  threw  some  light  on  whnt  the  Communist  in¬ 
tend  to  do  to  ns  in  Ins  testimony  before  the  Committee  on  Un-Ameri¬ 
can  Activities.  This  is  what  he  had  to  say : 

When  they  conquer  the  world,  they  are  left  with  those  |>cople  who  hare  been 
brought  up  in  the  capitalist  environment.  They  hare  had  their  experiences. 
It  has  formed  their  character  and  personality.  Naturally,  If  you  leare  the 
babies  and  the  children  with  them  they  will  Impress  that  character  and  per¬ 
sonality  upon  them :  so  the  Communists  are  confronted  with  a  problem  of  what 
to  do  with  the  adnlts  of  established  character  and  personality  once  they  have 
conquered  the  world. 

Being  thoroughly  materialist  scientists,  they  do  not  hesitate.  They  say  they 
have  no  alternative.  Naturally,  they  must  dispose  of  these  classes.  To  them 
It  Is  not  murder.  Murder  Is  a  bourgeois  term  which  means  kilting  individuals 
for  had  reasons.  They  are  going  to  kill  classes  for  good  reasons. 

One  of  the  members  of  the  staff,  Mr.  Richard  Arens,  asked  Dr. 
Schwarz  if  the  practice  of  communism  is  consistent  with  the  theory 
of  communism  ?  This  was  Dr.  Schwarz’s  reply. 

Exactly.  Inherent  within  the  theory  of  communism  Is  the  greatest  program 
of  murder,  slaughter,  nnd  insanity  conceivable. 


204 


LIMITATION  OK  AHPKMjATK  J0HI9DICTI0N 


Mr.  Arons  asked  Dr.  Schwarz  nnotlior  quest  ion. 

Oou)d  I  tutorposo  Mils  question  to  perhaps  clarify  our  record  |  Khrushchev, 
as  wo  all  know,  had  ehargo  of  tbo  liquidation  of  tho  Kulak  class.  About  10 
million  of  hla  countrymen  were  liquidated,  whnt  wo  would  call  murder.  A 
crime  of  such  enormous  scope  that  tho  nverago  human  mlud  could  not  begin 
to  comprehend  It.  In  your  appraisal  of  the  Communist  philosophy  and  inntlvn* 
lion  In  life,  could  Khrushchov,  as  a  dedicated  Communist,  have  a  twinge  of  con* 
science  about  these  murders! 

Dr.  Schwarz.  Nono  whatsoever, 

Mao  Tse-tunc  in  his  recently  published  Peking  speech  of  February 
1056  admitted  Unit  tho  Chinese  Communists  completed  tho  “liquidn- 
I  ion”  of  800,000  persons  between  Octolmr  1010  and  January  1054. 
Tho  report  published  Juno  15,  1057.  by  tho  .Senate  Internal  Security 
Subcommittee  said  that  moro  than  15  million  persons  Imvo  I  teen  exe¬ 
cuted  in  Rod  Chinn  sinco  1051. 

Forty  years  ago,  communism  was  just  a  plot  in  tho  minds  of  a 
very  few  poculinr  people.  Today,  it  is  a  world  fotvo,  holding  000 
million  people  in  subjugation.  Communism’s  first  big  victory  was 
through  bloody  revolution,  livery  ono  sinco  bus  been  by  military 
conquests,  or  internal  corruption. 

Tho  Communists  have  penetrated  labor  unions,  professional  groups, 
toaehor  organizations,  political  bodies,  religious  bodies  and  racial 
groups,  and  wherever  they  have  entered  they  linve  caused  discord  and 
strife.  Certainly  with  such  widespread  infiltration  in  overy  walk  of 
life,  wo  need  to  strengthen  our  Inws  against  subversion.  Wo  need 
lwth  Federal  and  State  laws,  tho  Senuto  Internal  Security  Subcom¬ 
mittee,  tho  House  Un-American  Activities  Committee,  nhd  we  need  an 
FBI  which  can  accomplish  its  task  without  interference. 

However,  instead  of  strengthening  our  laws,  they  Imvo  l»cen  weak¬ 
ened  by  decision  after  decision  of  tho  Suprame  Court.  As  a  result  of 
those  decisions,  the  Smith  Act  is  no  longer  in  ofiect,  congressional 
committees  arc  hampered  in  questioning  witnesses,  and  tho  FBI  has 
to  now  open  its  files  to  tho  enemy. 

To  remedy  this  bad  situation,  a  kill  has  been  introduced  in  tho 
Senate  to  limit  the  appellate  jurisdiction  of  tho  court  in  certain  cases. 
This  is  bill  S.  2040  and  it  is  sponsored  by  Senator  .Tenner.  The  hill 
proposes  to  limit  the  appellate  power  in  five  raspects.  Tho  first  sec¬ 
tion  of  the  bill  involves  toe  investigative  power  of  tho  Congress.  Tho 
second  would  take  from  the  court  its  appellate  jurisdiction  over  tho 
Government’s  security  program.  Tho  tnird  is  designed  to  protect 
tho  rights  of  tho  people  to  protect  themselves  against  subversive 
activity  nt  tho  State  level.  Tho  fourth  is  dosigned  to  preserve  homo 
rule  over  our  schools,  and  the  fifth  is  designed  to  protect  tho  freedom 
of  States  to  determine  tho  qualifications  of  admission  to  tho  practice 
of  law. 

Tho  Congress  lias  been  given  by  the  Constitution,  power  to  curtail 
or  limit  the  appellate  jurisdiction  of  the  Supreme  Court.  After  vest¬ 
ing  the  whole  ‘‘judicial  power  of  the  United  States”  in  “one  Supremo 
Court”  (and  in  whatever  lower  courts  Congress  might,  establish), 
article  III  turns  around  and  qualifies  the  grant :  “the  Supreme  Court,” 
clause  2  of  section  2  provides,  “shall  have  npnollate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions,  nna  under  such  regulations 
as  the  Congress  shall  make.”  This  provision  is  an  instance  of  the 
Constitution’s  built-in  “checks  and  balances.” 
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Inti  io  fiiiu)  analysis,  I  lliink  tho  hill  is  for  Ilia  purpose*  of  determin¬ 
ing  whether  fho  law  of  the  land  is  wlmt  tho  Supremo  Court  says  it 
is,  or  whether  the  Constitution,  nml  the  laws  of  the  United  Staten 
which  shall  lie  inudo  in  pursumieo  thereof,  slmll  bo  the  supreme  law 
of  tho  hind. 

I  think  it  is  a  good  hill  mid  deserves  my  support. 

Senator  Jknnkk.  Thank  you,  Miss  Heynolds.  Wo  appreciate  your 
coming  hero  and  expressing  your  views  on  this  important  bill. 

Tho  committee  will  stand  in  recess,  then,  until  10:.'t0  tomorrow. 

(Whereupon,  at  2: 55  p.  m.,  thosuheommilteo  recessed  to  reconvene 
at  1 0 :  JIO  a.  ni.,Thmvday,  February  27, 1957.) 


) 
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THURSDAY,  FEBRUARY  27,  1958 

•  United  States  Senate, 

Subcommittee  To  Investigate  the  Administration 

op  the  Internal  Security  Act  and  Other  . 

Internal  Security  Laws,  of  the 
Committee  on  the  Judiciary, 
Washington,  D,  O. 

The  subcommittee  met,  pursuanttojoecess^at  10 : 30  a.  m.,  in  room 
424,  Senate  Office  Building,  SgURtUrwAliamETJeniier  presiding. 

Also  present:  J.  G.  Soprwine,  chief  counsel;  Benjajpin  Mandel, 
research  director;  and  EVW.  Schroeder,  chief  investigate: 

Senator  Jenner.  The  committee  will  come  toorder. 

Good  morning.  Senator.  We  arehappy  to  Mve^you  appearing  be¬ 
fore  us  this  morning,  and  younja/prbceedl  -  T 

STATEMENT/OF  HON./StfROM  THURMO^P^tJNITEIhSTATES 
SENATOR  FROM  THE.STAtIMFSOUTH  CAROLINA 


we  this  committee^ 
and- distinguished; 
Jenner.  I 

rief  statement  in' 
lirtion  of  thi! 

use  I  Jfave  had' a 
elicate  balancyof 
rtleral  Goyern- 


Senator  Thc&mond.  Thank  you^tf/y  much. 

Mr.  Chairm _  ^ 

and  I  feel  honored  to  appear  wjtlr 
chairman  of  tins  subcommittee/] 

I  am  pleased!  to  have  this  opportunity 
support  of  Senate  bill  2646,  to  X 
Supreme  CouitA  \  ./ 

•This  is  a  matter  of  particular  interesj 
lifelong  interest  In  all  things  pert£ii 
•powers  existing  between  the  three  bi 
ment  and  between  the-Federal  anaStateLGoyeynmem 
In  the  present  instant,  we  are  confronted  by  an  alarmins'jttend  on 
the  pnrt  of  the  judicial  Branch  of  the  Government,  headed-oy  the  Su¬ 
preme  Court,  to  usurp  fielaS^of  responsibility  that  bejorfg  elsewhere. 

Not  only  has  the  Court  dealfr-deadly  blows_te-tIie  constitutional 
principle  of  States  rights  and  to  the  lawmaking  power  of  the  legisla¬ 
tive  branch  of  the  Federal  Government,  but  the  Court  has  also  struck 
at  the  fundamental  authority  vested  in  the  executive  branch. 

The  time  is.long  past  due  for  action  by  the  Congress  to  call  a  halt  to 
this  unconstitutional  seizure  of  power  by  the  third  branch  of  the 
Government. 

TY^e  ate  confronted  today  by  two  methods  by  which  the  Supreme 
Court  is  undermining  constitutional  government  in  this  country. 
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Tho  first  of  thcso  methods  is  through  seizure  of  power.  Although 
tho  Court  was  conceived  by  tho  framers  of  tho  Constitution  to  bo  a 
weakor  branch  than  tho  legislative  and  executive  branches,  tho  Court 
has  consistently  moved  to  expand  its  powers,  until  it  threatens  to  be  tho 
dominating  power  in  tho  Government. 

Secondly,  tho  Court  has  moved,  perhaps  unconsciously,  to  set  itself 
up  ns  tho  guardian  of  subversive  elements,  encouraging  these  people 
to  continuo  their  work  against  constitutional  government. 

Scnntor  Jenner's  bill  is  a  particularly  timely  ono  because  it  throws 
up  a  defense  for  tho  Constitution  against  attack  from  both  of  these 
directions.  It  would  remove  from  the  Supremo  Court  somo  of  tho 
powers  it  has  preempted  for  itself  and  for  tho  Central  Government. 
At  tho  samo  time,  it  would  reinovo  tho  protective  cloak  that  tho  Court 
has  thrown  around  subversives. 

In  Watkins  v.  United  States,  the  Court  attempted  to  prescribe  rules 
to  govorn  tho  conduct  of  congressional  investigating  committees. 
Not©  that  this  was,  in  the  general  sense,  an  effort  to  limit  tho  power 
of  tho  legislative  branch.  In  the  specific,  sense,  by  limiting  thojiower 
of  committees  to  investigate  subversive  activity,  it  had  the  eficet  of 
shielding  Communists. 

Tho  same  pattern  may  be  seen  in  Konigshcty  v.  California  and  in 
Sch  toare  v.  Hoard  of  liar  Examiners.  The  broad  effect  or  the  decisions 
was  to  limit  tho  power  of  State  governments  to  deny  licenses  to 
practico  law.  The  specific,  or  narrow  offeetj  was  to  sccuro  law  licenses 
for  persons  suspected  of  subversive  activities. 

Again,  in  Nelson  v.  Pennsylvania,  wherein  tho  sedition  laws  of  42 
States  were  rendered  ineffective,  we  again  find  tho  double  impact  to 
constitutional  government.  First,  State  authority  was  smashed  down, 
and,  simultaneously,  the  rights  of  suspected  Communists  wore  en¬ 
larged. 

The  samo  is  true  in  Slochower  v.  Hom'd  of  E duration ,  Yates  v. 
California,  Sendee  v.  Dulles ,  and  a  number  of  other  cases  tlmt  have 
come  into  the  purview  of  this  committee  in  its  st  ndy  of  Sennte  hill  2040. 

In  most  of  these  cases,  the  Supreme  Court  has  made  the  error  of 
setting  itself  up  as  a  judge  of  character.  The  cases  involved  persons 
who  may  or  may  not  have  been  Communists,  subversives,  or  security 
risks.  In  eachcase,  the  court  of  the  first  instance  had.  made  this 
determination  nnd  the  Supreme  Court  reversed  the  initial  decision 
by  applying  its  own  standards. 

Now,"  judging  character  is  not  nil. easy  matter.  As  Justice  Frank¬ 
furter  wrote  in  his  dissenting  opinion  "in  Schware,  v.  Boat'd  of  Bar 
Examiners,  in  which  the  Court  tried  to  satisfy  itself  concerning  the 
moral  character  of  Schware : 

♦  *  *  satisfaction  of  the  requirement  of  moral  character  Involves  an  exercise 
of  delicate  Judgment  on  the  part  of  those  who  reach  a  conclusion,  having  heard 
nnd  seen  the  applicant  for  admission,  a  Judgment  of  which  It  may  lie  said  *  »  * 
that  It  expresses  an  “Intuition  of  experience  which  outruns  analysis  nnd  sums  up 
many  unnamed  and  tangled  impressions;  impressions  which  may  lie  beneath 
consciousness  without  losing  their  worth.” 

It  is  impossible  for  the  Supreme  Court,  as  an  appellate  court,  to 
study  a  case  so  thoroughly  and  so  carefully  that  it  can  exercise  that 
“delicate  judgment”  wTiich  is  so  essential  to  a  proper  determination 
of  character.  Even  if  it  could,  the  fact  that  the  lower  court  looks  to 
the  Supreme  Court  for  precedents,  means  that  a  set  of  arbitrary  rules 
must  replace  judgment. 
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While  I  favor  nil  of  tho  provisions  of  tho  bill,  I  am  particularly 
interested  in  tlio  one  that,  would  prevent  tlio  Supremo  (Joint  from  iv- 
v lowing  cases  dial  longing  tlio  statutes  and  oxocuti  vo  regulations  of  (  lie 
States  portaining  to  subveision  against  tlio  Slates.  In  tlio  ease  of 
Nelson  v.  Pennsylvania r,  tlio  Court  overturned  a  conviction  obtained 
under  tlio  Pennsylvania  Sedition  Act,  which  forbids  the  knowing 
advocacy  of  t  lio  overthrow  of  tlio  Government  of  tho  United  States  by 
forco  and  violence,  by  holding  that  it  bad  been  superseded  by  the 
Smith  Act,a  Federal  law  forbidding  thosamo conduct. 

In  effect,  tho  Supremo  Court  minified  the  antisubvei-sion  laws  of 
•12  States  by  holding  that  tho  Federal  Government  had  preempted 
(ho  field. 

Congress  never  intended  such  an  effect  of  the  Smith  Act.  As  the 
three  dissenting  Justices  pointed  out  in  Nelson  v.  Pennsylvania: 

The  Smith  Act  apiienra  In  title  18  of  tho  United  States  Cmle,  nml  section  3231 
provides,  “Nothing  In  this  title  shall  bo  hold  to  take  away  or  Imitalr  the  Juris¬ 
diction  of  tho  courts  of  tho  several  States  under  the  laws  thereof.  •  ♦  •” 


Hero  is  clearly  another  oxnmplo  of  how  central  authority  can  need¬ 
lessly  replace  local  authority;  in  fact,  it  would  seem,  the  Supreme 
Court  holds  to  tlio  notion  (lint  central  authority  necessarily  excludes 
local  authority  from  whatever  field  of  law  the  cent  ini’  authority 
preempts. 

Senator  Jknnkk.  May  I  interrupt  right  there,  Senator? 

Senator  Thurmond.  Vos,  sir. 

Sonntor  Jknnkr.  If  this  theory  would  hold  true,  couldn’t  it  be  pro¬ 
jected  to  tho  effect  that  since  the  Federal  Government  levies  taxes, 
that  tho  Federal  Government  has  preempted  tho  authority  of  the 
States  and  therefore  the  States  couldn’t  operate  and  couldn’t  exist? 

Sonntor  Thurmond.  It  would  seem  if  this  principle  is  followed  that 
tlio  statement  Mint  tlio  distinguished  chairman  made  would  necessar¬ 
ily  follow  if  tho  Federal  Government  saw  fit  to  go  that  far. 

This  samo  point — the  sedition  laws  of  the  States — is  covered  in 
nnothor  bill  pending  before  the  Judiciary  Committee,  Senate  bill 
2401.  This  bill,  ono  introduced  by  me  during  tho  first  session  of  this 
Congress,  also  would  restrict  the  jurisdiction  of  the  Supremo  Court 
in  reviewing  tho  validity  of  statutes  and  regulations  pertaining  to 
tho  operation  of  public  schools  in  tho  several  States.  It  appears  to 
mo  that  tho  last  stronghold  of  our  system  of  local  self-government 
lies  in  local  control  of  the  public  school  systems,  and  that,  by  inter¬ 
posing  itself  into  a  field  properly  occupied  by  State  school  boards  and 
local  authorities,  the  Supreme  Court  lias  struck  at  the  very  founda¬ 
tion  of  constitutional  government. 

Tho  choice  we  face  in  this  country  todnv  is  judicial  limitation  or 
judicial  tyranny. 

Judicial  limitation  will  strengthen  the  ramparts  over  which  patri¬ 
ots  have  watched  through  the  generations  since  1776.  Judicial 
tyranny  will  destroy  constitutional  government  just  as  surely  ns  any 
other  type  of  tyranny. 

If  the  Supreme  Court  can  assume  power  without  rebuff,  the  com¬ 
plete  tyranny  of  the  judiciary  is  close  at  baud.  Then  the  Federal 

V  ^  111  *  a  I  *  ft  .  I  1  » 
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imposing  its  will  upon  the  States  and  local  governments  of  this  great 
country. 
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Tho  Supreme  Court  must  bo  curbed.  If  it  continues  in  the  di¬ 
rection  it  is  headed,  we  shall  all  become  the  victims  of  judicial 
tyranny. 

Senator  Jennf.r.  On  behalf  of  the  committee,  Senator  Thurmond, 
I  want  to  thank  you.  We  know  how  busy  you  are  ns  a  Senator  and 
appreciate  your  taking  time  to  come  before  this  committee  and  ex¬ 
press  your  views  and  thoughts  on  this  bill. 

Thank  you,  sir. 

Senator  Thurhond.  Thank  you  very  much. 


STATEMENT  OF  ERNEST  ANOELL,  CHAIRMAN,  BOARD  OF  DIREC¬ 
TORS,  THE  AMERICAN  CIVIL  LIBERTIES  UNION 

Senator  Jenner.  Will  you  give  us  your  full  name,  sir? 

Mr.  Anoell.  Ernest  AngelT. 

Senator  Jenner.  And  where  do  you  live? 

Mr.  Anoell.  New  York  City. 

Senator  Jenner.  What  address? 

Mr.  Anoell.  My  home  address  is  166  East  66th  Street.  I  am  a 
lawyer  by  profession,  and  my  office  is  1  East  44th  Street. 

Senator  Jenner.  Are  you  here  ns  on  individual  or  representing 
some  organization? 

Mi*.  Anoell.  I  am  representing  an  organization.  I  appear  on  be¬ 
half  of  the  American  Civil  Liberties  Union,  of  which  I  am  chairman 
of  the  bonrd  of  directors. 

Senator  Jenner.  How  large  an  organization  do  you  represent,  tho 
American  Civil  Liberties  Union? 

Mr.  Anoell  Approximately  40,000  members,  Senator,  who  are 
scattered  in  every  State  of  the  Union. 

Senator  Jenner.  All  right,  you  may  proceed.  You  have  a  pre¬ 
pared  statement? 

Mr.  Anoel.  I  have  a  prepared  statement,  sir,  which  I  will  offer  in 
evidence,  but  will  not  take  your  time  to  read  all  of  it.  I  would 
like  to  comment  orally  as  I  go  along  on  portions  of  it  and  add  some¬ 
thing  of  what  I  think  is  relevant  to  the  prepared  statement  which  I 
have  here,  that  is,  the  written  text. 

Senator  Jenner.  It  will  become  a  part  of  the  record,  and  you 
may  proceed. 

(The  statement  follows:) 

Statement  of  Ernest  Anoki.l,  Chairman,  Board  of  Directors,  American 
Civil  Liberties  Union 

My  name  Is  Ernest  Angell,  I  am  appearing  In  behalf  of  the  American  Civil 
Liberties  Union  as  chairman  of  its  board  of  directors. 

The  American  Civil  Liberties  Union  is  the  oldest  private,  nonpartisan  organiza- 
tlon  dedicated  to  the  preservation  of  personal  liberty  guaranteed  by  the  Bill 
of  Rights.  As  such,  we  have  functioned  for  38  years;  and  thereby  bring  with 
our  opposition  to  S.  2646  a  sense  of  responsibility  that  comes  from  such 
experience. 

I  think  it  relevant  to  emphasize  that  the  sole  purpose  of  our  work,  the  pres¬ 
ervation  of  civil  liberties.  Is  an  anathema  to  the  Communists.  We  are  bitterly 
opposed  to  Communist  totalitarianism,  as  well  as  to  all  other  forms  of  totali¬ 
tarianism.  The  committee  might  also  be  interested  In  knowing  that,  so  far 
as  we  are  aware,  we  were  the  first  organization  formally  to  exclude  members 
of  the  Communist  Party  and  adherents  to  its  principles  from  our  governing 
liodies  and  staff— a  step  we  took  18  years  ago. 
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I  cinplmslzc  the  formal  antltotalltarlan  position  of  tlio  ACLU  because  our 
opposition  to  Senator  Jcnner’s  proposal  Is  a  consequence  of  this  position. 

In  the  latter  part  of  1788,  ami  in  early  1780,  James  Madison  corresponded 
with  Thomas  Jefferson,  then  our  Ambassador  to  1’arls.  In  this  exchange  of 
letters,  Madison  In  prei>aratlo»i  for  the  coming  debate  In  Congress  reevaluated 
the  necessity  for  (he  adoption  of  the  first  10  amendments. 

Jefferson  on  March  15,  1780,  wrote  Madison  commending  him  for  his  brilliant 
analyses,  and  then  made  a  comment  which  could  not  have  been  more  relevant 
if  made  today.  lie  wrote : 

"In  the  nrguments  In  favor  of  a  declaration  of  rights,  you  omit  one  which 
has  great  weight  with  me;  the  legal  check  which  It  puts  Into  the  hands  of  the 
judiciary.  This  Is  a  body,  which,  If  rendered  Independent  and  kept  strictly 
to  their  own  department,  merits  great  confidence  for  their  learning  and  Integrity. 
In  fact,  what  degree  of  confidence  would  be  too  much,  for  a  body  composed  of 
such  men  as  Wythe,  lilalr,  and  Pendleton  Imy  comment:  these  eminent  Judges 
constituted  at  that  time  Virginia’s  High  Court  of  Chancery].  On  characters 
like  these,  the  ‘clvlum  ardor  prava  Jubentlum*  (frenzy  of  the  citizens  bidding 
what  Is  wrong)  would  make  no  Impression." 

Jefferson  recognized  then  that  a  formulation  of  guaranties  In  the  first  10 
amendments  would  focus  the  right  to  judicial  review  or  the  denial  of  one’s  liberty. 
This* he  considered  basic.  And  It  Is  in  this  context  that  the  judiciary  is  the 
chief  ultimate  protector  of  Individual  rights. 

The  relationship  of  the  Supreme  Court  to  our  Federal  system  was  well  ex¬ 
pressed  in  a  statement  repudiating  attacks  on  the  Supreme  Court  signed  by 
former  Senator  George  Wharton  Pepper  and  100  other  lawyers,  which  Inciden¬ 
tally,  was  inserted  by  Senator  Martin  of  Pennsylvania  Into  the  Congressional 
Record  of  January  10, 1957.  It  said  In  part : 

‘‘The  Constitution  Is  our  supreme  law.  In  many  of  its  most  Important  pro¬ 
visions  It  speaks  In  general  terms,  as  is  fitting  In  a  document  Intended,  as  John 
Marshall  declared,  'to  endure  for  ages  to  come.’  In  cases  of  disagreement  we 
have  established  the  Judiciary  to  Interpret  the  Constitution  for  us.  The  Su¬ 
preme  Court  Is  the  embodiment  of  Judicial  power,  and  under  Its  evolving  Inter¬ 
pretation  of  the  great  const  Rational  clauses — commerce  among  the  States,  due 
process  of  law,  and  equal  protection  of  the  laws,  to  name  examples— we  have 
achieved  national  unity,  a  nationwide  market  for  goods,  and  Government  under 
the  guaranties  of  the  Bill  of  Bights.  To  accuse  the  Court  of  usurping  authority 
when  It  reviews  legislative  acts,  or  of  exercising  ‘naked  power*  Is  to  Jeopardize 
the  very  institution  of  Judicial  review  •  • 

The  proper  functioning  of  the  Federal  Judiciary,  with  Its  11  circuits,  par¬ 
ticularly  In  Interpreting  basic  constitutional  provisions,  dictates  the  necessity 
for  maintaining  generally  the  appellate  jurisdiction  of  the  Supreme  Court, 
a  ml  precisely  In  the  5  areas  which  S.  2046  would  strip  away. 

We  think  this,  not  because  we  can  be  sure  the  Supreme  Court  will  decide  cases 
the  way  we  would  like  to  have  It  decided.  We  think  this  because  the 
areas  S.  2046  seeks  to  preclude  from  Supreme  Court  Jurisdiction  reflect  the 
most  dlfllcult  and  perplexing  questions  of  the  status  of  the  Individual  In  our 
society. 

These  are  the  areas  Involving  individual  liberty  and  security  in  which  we 
need  the  Supreme  Court  the  most.  We  need  Its  strength,  Its  tradition,  its 
power,  as  the  great  arbiter  of  Individual  and  society  In  the  way  conceived  by 
Jefferson  In  1789. 

Judge  Learned  Hand  In  his  recent  Oliver  Wendell  Holmes  lectures  at  the 
Harvard  Law  School  said : 

“•  •  •  it  was  probable,  If  Indeed  it  was  not  certain  that  without  some  arbiter 
whose  decision  should  be  final  the  whole  system  would  have  collapsed,  for  It 
was  extremelj  unlikely  that  the  Executive  or  the  Legislature,  having  once 
decided,  would  yield  to  the  contrary  holding  of  another  'department.*  even  of 
the  courts  •  •  ♦  By  the  Independence  of  their  tenure  (the  courts)  were  least 
likely  to  be  Influenced  by  diverting  pressure.  It  was  hot  a  lawless  act  to  Import 
into  the  Constitution  such  a  grant  of  power.” 

The  Supreme  Court  Is  part  of  an  Inner  strength  in  our  Nation  which  should 
not  be  diluted  by  passage  of  S.  2(W6. 

With  all  respect  to  Senator  Jenner,  his  speech  on  the  Senate  floor  Introducing 
this  bill  on  July  26  of  last  year,  which  he  Incorpora  ted  into  his  testimony  before 
this  committee  on  August  7,  indicates  that  he  was  motivated  by  disagreement 
with  recent  decisions  of  the  Supreme  Court. 

Accordingly,  It  would  be  well  to  examine  some  of  the  Senator's  criticism  of 
specific  decisions. 
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In  discussing  the  opinion  til  Jrncks  v.  United  Utah.*,  divided  on  Juno  1057, 
Senator  .Minor  wild  llmt  Iho  Supreme  t'nurl  In  effect  hold  flint  "Jeiicks  could  |»a\v 
Iliroii^Yi  flu'  VIII  flies  In  IiIm  own  satisfaction,  without  niiy  Interference  from  u 
JlldgO." 

This  Is  not  what  the  Court  held  nr  suggested.  II  held  merely  I  lint  If  n 
witness  for  Ilio  Government  against  Ilio  ilofonilanl  tosHflcs  Clml  ho  Ims  submitted 
roivrls  In  Ilio  Kill  mi  Hits  mi  mo  subject  matter,  Iho  defendant  U  entitled  to 
examine  tlioso  rojHirts.  This  does  not  liohl  imr  moan  (lull  Iho  defendant  can 
paw  through  these  flies. 

Kurlhor,  tl  ts  Interesting  lo  nolo  that  wlion  Attorney  General  Itorlicrl  Hrowiicll 
Inlor  test  I  fled  on  Ilio  O'Mnhnnoy  Mil,  now  l’nhlto  I.nw  *jr»0  of  Iho  NTtfh  Congress, 
ho  said : 

"The  Issue  In  Iho  Jeiicks  oaso  Involves  Iho  prnootlnro  umlor  whtoh  a  defendant 
may  Inspect  a  statement  of  a  (Invoriuiiont  witness,  In  order  In  ln»|>oneh  the 
credibility  of  such  witness.  The  argument  of  the  ease  centered  on  whether  It 
was  necessary  for  Hie  defendant  In  establish  a  fniindatlnn  of  Inconsistency 
lielwoen  Iho  losttmony  of  Iho  witness  before  Iho  statement  was  mndo  available 
In  the  defense.  The  Court  held  that  numerous  lower  court  cases  holding  such  a 
foundation  was  necessary  were  wrong,  and  that  statements  which  relate  to  the 
testimony  of  Iho  witness  must  bo  made  available  to  the  defense  without  requiring 
Iho  defense  first  to  establish  some  Inconsistency.  11 V  accept  thin  principle." 
I  Kmplmslsonrs.l 

If  Iho  division  created  a  problem  In  our  administration  of  justice,  It  was 
later  lower  court  rulings  which,  puriHirllng  (o  follow  the  Jcncks  division  and 
presumably  based  ilium  II,  suggested  that  the  defendant  wan  entitled  to  protrlnl 
production  of  Government  flics.  Production  of  Bitch  rc|»ort8  at  this  Binge  of  a 
prosecution  was  not  fnvolveil  In  Hie.loiickscnso  nil  lug. 

Senator  Jenncr  sharply  criticized  Mr.  Justice  Harlan's  majority  opinion  In 
Yates  v.  United  States,  divldi'il  on  June  17,  1057,  for  construing  the  word  "or¬ 
ganize"  In  the  Smith  Act  so  narrowly  that  It  virtually  emasculated  the  use  of 
the  Smith  Act.  The  Court  in  construing  Hie  word  "organize”  was  following  one 
of  Hie  most  haste  maxims  In  the  history  of  criminal  law,  stated  hy  Chief  Justice 
Marshall  more  than  n  century  ago  In  I?.  S.  v.  Wiltberger  (  Ok  S.)  5  Wheat.  7tl) : 
A  erlmtna!  law  must  lie  given  Its  most  narrow  meaningful  const  ruction.  I 
submit  to  this  committee  that  by  no  means  did  the  Court  depart  from  this  most 
orthodox,  long  accepted  conception  of  the  law. 

Senator  .Tenner  charged  the  Supreme  Court  In  its  opinions  In  the  Communist 
Party  v.  Subversive  Activities  Control  Hoard  case,  decided  April  30,  1050,  with 
sending  the  case  hack  to  the  Hoard  because  ♦  ♦  three  of  the  hundreds  of 
sources  of  evidence  wore  tainted  •  ♦ 

The  Court  held  that  because  newly  available  evidence  established  that  witnesses 
ni*>n  which  the  Bonn!  rolled  on  In  part  had  given  perjurious  testimony  In  other 
similar  proceedings,  the  Hoard  was  obligated  to  rehear  the  ease.  If  there  Is  any 
« rlttclsm  of  this  ease.  It  should  1k>  directed  at  the  Government  for  having  relied 
on  such  witnesses  tvhen  there  were  presumably,  in  Senator  .Tenner's  own  words, 
many  other  sources  of  evidence.  The  Supreme  Court  did  nothing  more  than 
to  see  that  proceedings  of  Federal  courts  maintain  n  scrupulous  respect  for 
the  highest  principles  of  Judicial  administration. 

Whatever  disagreement  Senator  Jenner  or  others  might  have  with  the  language 
in  Watkins  v.  United  States t  decided  on  June  17.  lt>57.  no  one  devoted  to  onr 
system  of  law  could  knowingly  quarrel  with  the  law  upon  which  the  decision 
was  rested :  that  a  witness  under  subpena  "*  ♦  •  Is  entitled  to  have  knowledge 
of  the  subject  to  which  the  Interrogation  Is  pertinent.  That  knowledge  must  be 
available  with  the  same  degree  of  explicitness  and  clarity  that  the  due  process 
clause  requires  In  the  expression  of  any  element  of  a  criminal  defense." 

If  n  person  Is  to  be  charged  with  criminal  contempt  for  refusal  to  answer  a 
question  put  by  a  congressional  committee,  he  should  be  afforded  the  same  basis 
for  predicting  the  consequences  of  his  conduct  as  he  does  with  respect  to  every 
other  criminal  conduct. 

The  ability  to  foresee  the  criminal  consequences  of  one’s  act  Is  perhaps  the 
most  basic  difference  between  life  In  onr  society  and  life  In  a  Communist 
society.  That  Is  the  principle  which  the  Court  sustained  In  TFa/A-fa*  v.  United 
States . 

I  respectfully  urge  this  committee  not  to  approve  S.  2046.  To  tamper  with  our 
basic  Institutions,  to  change  the  mosaic  In  our  structure  of  freedom,  to  dllnte 
the  strength  of  our  system  of  checks  and  balances,  should  be  done,  If  at  all,  only 
on  a  showing  of  the  highest  need— a  consistent  and  glaring  perversion  of  long- 
accepted  constitutional  power  and  duty.  There  Is  no  such  showing. 
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'Die  only  showing  Hint  lias  been  made  to  Bupport  Senator  Jconei’s  proposal  Is 
captious  disagreement  with  recent  Court  opinions.  At  best,  the  showing  rests  on 
n  few  opinions  about  which  some  men  disagree  In  part  with  other  men. 

To  suggest  profound  chuuges  in  the  function  of  the  Supreme  Courl,  us  the  bill 
does  on  such  n  Jllmsy  basis,  would  undermine  the  structure  of  American  society. 

Mr,  SouKiviNK.  Would  you  prefer  that,  questions  lie  interpolated  as 
you  goulongor  tlmt  they  bo  reserved  until  you  finish? 

Mr.  Anuhll.  As you  please,  Mr.  Sourwino. 

Mr.  iSoumviNK.  lias  this  statement  previously  hcen  released  by  you 
to  tho  press  before your  nppcnnmco  hero? 

Mr.  Akoki.Ij.  Just  today,  that  is  all,  and  concurrently. 

Tho  American  Civil  Liberties  Union  is  the  oldest  private  nonpartisan 
organization  dedicated  to  the  preservation  of  personal  liberty  guar¬ 
anteed  by  tho  Bill  of  Itiglits,  and  as  such  we  have  functioned  for  38 
years. 

Wo  arc  opposed  to  S.  2040,  with  full  respect  to  you,  Senator  Jcnner, 
as  the  proponent  of  it. 

I  think  it  is  relevant  to  emphasize  that  wo  recognize  that  tho  sole 
purpose  of  our  work  of  tho  American  Civil  Liberties  Union  is  the 
preservation  of  civil  liberties,  which  is  an  anathema  to  the  Communists. 
Wo  nro  bitterly  opposed  to  Communist  totalitarianism,  as  well  as  to 
all  other  forms  of  totalitarianism.  You  may  be  interested  to  know  that 
so  far  ns  wo  nro  awnro  wo  wore  t  lie  first  organization  formally  to  exclude 
members  of  tho  Communist  Party  and  adherents  to  its  principles  from 
our  governing  bodies  and  staff.  That  is  a  step  wc  took  18  years  ago. 

Now,  this  formal  nntitotnlitnnan  position  of  tho  union  leads  us 
to  our  opposition  to  this  bill. 

I  would  like  to  comment  briefly  and  in  general  upon  the  functions 
of  judicial  review  as  developed  in  our  courts  almost  from  tho  begin¬ 
ning  of  the  Federal  Union.  Tho  written  statement  on  page  1  quotes 
an  exchange  of  correspondence  between  James  Madison  and  Thomas 
Jefferson  m  1789,  in  which  JefTerson,  who  was  then  our  Ambassador 
to  Paris,  wroto  to  Madison,  who,  as  we  know,  was  the  chief  architect 
and  proponent  of  the  Hill  of  Rights  which  became  part  of  the  Con¬ 
stitution  in  1791. 

Mr.  Jefferson  spoke  with  emphatic  approval  of  the  confidence  which 
should  bo  vested  in  tho  learning  and  integrity  of  the  highest  courts, 
and  alluded  specifically  to  the  caliber  of  justices,  who  were  then  of 
the  High  Court  of  Chancery  of  Virginia. 

Mr.  Sourwixk.  Before  you  leave  that  statement,  I  take  it  you  do 
not  intend  now  to  lead  from  Jefferson’s  letter? 

Mr.  Angell.  I  don’t  believe  it  is  necessary  since  it  is  in  my  written 
statement. 

Senator  Jenner.  I  put  the  whole  written  statement  in  the  record. 

Mr.  SoimwiNE.  There  were  three  points  in  connection  with  that 
statement  of  Jefferson’s  which  I  thought  might  be  worth  bringing  out. 

Mr.  Angell.  Yes,  sir. 

Mr.  Sourwine.  One,  speaking  of  the  judiciary,  Mr.  Jefferson  said : 

This  Is  a  body,  which,  If  rendered  Independent  and  kept  strictly  to  their  own 
department,  merits  great  confidence  for  their  learning  and  integrity. 

Do  you  feel  that  the  Supreme  Court  has  kept  strictly  to  its  own 
department? 

Mr.  Angell.  Yes,  I  do. 
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Mr.  Soiuiwinr.  In  oilier  words,  there  is  inyonr  judgment  no  bnsis 
for  nny  bill  restricting  the  Cowl  in  the  activities  of  (ho  Court  itself ; 
it  has  not  transgressed  its  bounds;  it  has  not  attempted  to  impose  its 
will  on  oil  her  of  tho  departments  of  tho  government/ 

Senator  Jr.NNK.it.  In  othor  words,  it  hasn’t  minlo  legislation  by 
judicial  enact  iiiont. 

Mr.  Anokli..  It  is  an  interesting  question,  Senator. 

Senator  .Jknnkh.  Yes,  it  is. 

Mr.  Anoki.l.  And  it  poos  somewhat  to  the  heart  of  your  bill  ami 
to  the  views  of  those  who  support  it.  It  depends  in  part  upon  what, 
is  meant  liy  making  legislation  or  making  law.  Com  bs  do  not.  legis¬ 
late  ns  such  in  the  strictest  sense  of  the  word,  in  my  belief.  1  lowever, 
particularly  the  high  courts  do  make  law,  and  they  always  made  taw 
from  the  time  the  independence  of  the  courts  was  crtnhfishrd. 

Senator  Jknnkh.  haw  but  not  legislation. 

Mr.  Anoki.l.  haw  but  not  legislation.  Them  is  a  profound  differ¬ 
ence,  because  of  the  misunderstanding  which  can  attach  to  either  of 
those  nr  other  synonymous  terms.  I  think  that  our  high  courts  do 
mnko  law  and  necessarily  mnko  law  where  there  is  either  a  gap  in 
legislation,  leaving  the  adjudication  of  rights,  whether  private  or 
public,  to  the  determination  of  the  courts,  or  in  interpretation  of 
statutes  and  constitutions.  Our  constitutions  wero  wisely  framed  in 
almost  nil  respects,  and  particularly  the  Federal  Constitution,  in 
broad  and  general  terms,  so  that  ns  Marshall  said,  “They  might  en¬ 
dure  forever.” 

From  almost  the  beginning  of  our  Federal  system  our  courts,  par¬ 
ticularly  the  Federal  courts,  lmvo  found  it  necessary  to  interpret,  the 
Constitution.  For  example,  take  the  broad  phrase’  of  power  in  the 
commerce  clause,  if  you  will.  What  is  commerce?  The  views  of  the 
courts  ns  to  what  is  commerce  between  the  States  have  changed  over 
the  years.  Witness  the  fairly  recent  decision  of  the  Supreme  Court, 
to  tlio  groat  consternation  or  many  people  of  the  highest  integrity, 
that  insurance  came  under  the  commerce  clause.  It  luul  been  held  to 
the  contrary  many  years  before.  That  is  not  legislation,  Senator: 
that  is  making  law  m  the  sense  of  adaptation,  of  the  constitutional 
broad  phrase  of  power  to  regulate  commerce  between  the  States,  to 
newer  views  of  the  developing  society.. 

Mr.  Sourwinr.  In  other  words,  it  is  merely  changing  the  meaning 
of  the  Constitution  in  accordance  with  the  Supreme  Court’s  findings 
according  to  the  social  atmosphere  of  the  country  ? 

Mr.  Anoei.l.  Social  atmosphere,  practical  necessities  of  the  society, 
business  demands,  the  growth  of  industry  beyond  the  capacity  of*  a 
single  State  unit  effectively  to  control  it — there  are  many  reasons  for 
adaptation. 

Senator  Jknnkh.  That  brings  up  an  interesting  question :  Do  you 
think  the  Supreme  Court,  in  view  of  these  recent  decisions — you  know 
what- 1  am  referring  to — has  taken  cognizance  of  the  fact  that  thcro 
is  a  Communist  conspiracy  that  is  out  to  overthrow  and  destroy  not 
only  this  free  government  but  all  free  governments  of  tho  world? 
Do’vou  think  they  have  taken  that  into  consideration  ? 

Mr.  Angfxl.  i  haven’t  the  slightest  doubt  of  it,  Senator.  I  think 
every  intelligent,  rending,  thoughtful  American  knows  thnt  a  primary 
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characteristic,  of  communism  ns  principally  directed  from  the  Kremlin 
in  the  conspiracy  against  (lio  si  met  urn  of  society  of  (Im  free  world. 
It  is  inconceivable  (o  me. 

Senator  Jknnkii.  J  wanted  to  get  yonr  opinion  on  that. 

Mr.  Anoki.i..  It  is  necessarily  a  matter  of  guess  on  my  part.  I  am 
not  in tliojiorsunal conlidenceof  the  Jusliccsof  the  Court. 

Senator  Jknnkii.  Hut  you  linvo  ivad  these  decisions? 

Mr.  A  nokm..  I  linvo  mid  them  all ;  yes. 

Mr.  SoumviNK.  I  had  just  two  morn  questions  nhont  this  passage 
f id m  Jefferson.  Ah  you  pointed  out,  ho  spoke  very  highly  of  (lie 
capabilities  of  Wythe,  11  lair,  and  Pendleton,  who  were  at  that  time 
the  judges  of  Virginia’s  High  Court  of  Chancery.  Would  you  ex¬ 
press  n  judgment,  ns  to  whether  the  present  Justices  of  the  Supreme 
Court  arecoinpnrablo  to  the  judges  of  that  day? 

Mr.  Anoki.i..  Isn’t  that  a  ijueslion  in  which  I  would  lie  impertinent 
to  offer  a  comment  of  comparison?  Caliber  of  judges  varies  very  much 
fromonecourtlonnotherand  from  timototime. 

Mr.  Sim  a  wink.  Jefferson’s  statement  mndo  it  appear  that  he  con¬ 
sidered  it  very  important; 

Mr.  A  nokm..  Yes,  he  did,  and,  of  course,  it  is  important.  The  judges 
am  human  beings  and  they  vary  in  their  abilities,  that  peculiar  quality 
which  makes  for  or  against  being  a  great  judge. 

Mr.  SonnwiNK.  Tho  third  question  about  this  passage  from  Jeffer¬ 
son  :  You  did  not,  of  course,  intend  to  set  Mr.  Jetrerson  up  against  the 
Constitution? 

Mr.  A  no  km..  Far  from  it. 

Mr.  SoumviNK.  So  that  it  would  appear  that  you  were  arguing  here 
not  tho  constitutionality  of  wlmt  is  proposed  in  this  bill,  not  Congress’ 
right  to  do  it,  hut  merely  the  advisability  of  doing  it? 

Mr.  Anorm.,  Precisely. 

Senator  Jknnkii.  In  other  words,  you  realize  Congress  hns  the 
authority  to  do  it  under  the  Constitution  ? 

Mr.  Anoki.i..'  As  specified  in  Article  3.  I  am  glad  you  brought  it 
up.  Mr.  Sounvine.  It  is  a  very,  very  pertinent  question,  I  might  say. 

Senator  Jknnkii.  You  may  proceed. 

Mr.  Anokm..  I  would  like  to  refer  vou  to  the  very  considered  state¬ 
ment  which  was  nut  out  in  the  fall  of  1056,  and  later  introduced  into 
tho  Congressional  Recoiil  in  January  1957,  which  is  quoted  on  page  2 
of  my  written  statement,  by  a  group  of  lawyers  headed  by  Senator 
George  Wharton  Pepper  on  tho  function  of  the  Supreme  Court  and  its 
relationship  to  our  whole  Federal  system.  I  think  that  statement  is 
worth  my  reading  aloud,  sir,  if  I  may.  It  is  so  much  in  point. 

Senator  Jknnkk.  Go  right  ahead. 

Mr.  SoumviNK.  Before  you  read  it,  do  yon  know  any  of  the  signers 
of  that  statement,  or  the  majority  of  them,  perhaps? 

Mr.  Anoem.,  I  know  personally  quite  a  number  of  them,  certainly 
not  all  of  them. 

Mr.  Sourwine.  Do  you  knowhow  thatstatement  was  initiated? 

Mr.  Anoem..  Yes,  I  do. 

Mr.  Sourwine.  Could  you  tellus? 

Mr.  Anoei,l.  I  had  a  hand  in  initiating  it. 

Mr.  Sourwine.  Yes,  sir. 

Mr.  Anoem..  There  were  several  of,  may  I  say,  us,  who  later  became 
signers  of  that  statement,  who  quite  separately  one  from  the  other  as 
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lawyers— litis  is  iii  my  private  rapacity  ns  n  lawyer  and  lmd  nothing  to 
do  with  my  position  in  II 10  Civil  Liborties  Union— become  very  much 
disturbed  by  the  tint  ore  and  absurdity  of  some  of  tho  nltncks  upon  the 
Supremo  Court,  wbicli  woro  (lieu  already  current ;  and  two  or  tliroo  of 
us,  together  with  Senator  Pepper— probably  the  dean  of  tho  American 
bar,  who  was  greatly  revered  in  our  profession— brought  this  to  bis 
attention  with  tho  suggestion  (bat  a  careful  statement  on  tho  function 
of  the  Supreme  Court  in  our  whole  legal  system  nnd  in  our  slriicluro 
of  government  should  bn  prepared  after  duo  investigation  and  circu¬ 
lated  among  n  representative  group  of  American  lawyers  in  thohopo 
that  they  might  adhere  to  it  nnd  authorize  the  uso  of  their  signatures. 
That  is  tho  procedure  which  was  followed.  Tho  statement  was  pre¬ 
pared.  It.  was  circulated  in  advance  to  about  150  American  lawyers  in 
prnct  ically  every  State  of  tho  Union. 

Tho  circulation  was  originally  undertaken  from  Senator  Pepper’s 
office  in  tho  summer  of  1050  alter  it  had  been  prepared.  At  that 
point,  being  then,  well  1  forgot  whether  it  was  80,  or  somo  such  ago, 
nearly  that,  ho  became  ill  and  couldn’t  go  to  his  ollico  regularly.  Tho 
dovolveiuont  happened  u|h>u  mo  ns  one  of  tho  original  starting  group, 
and  I  sent  out  tlio  statement  to  this  larger  group  after  somo  30  or  40 
of  ns  had  already  indicated  our  approval  of  it.  When  tho  toilers  of 
approval,  all  of  thorn  in  writing,  had  como  in  from  slightly  over  a 
hundred  lawyers,  wo  thou  put  it  out  ns  a  public  releaso  and  statement. 
It.  appeared  in  tho  American  1  In r  Assignation  Journal. 

Mr.SomtwiNK.  It  was  very  widely  printed  i 

Mr.  Axokia.  Yes;  it  was'vory  windy  printed.  Wo  produced  it.  in 
wholo  or  in  part  ill  u  great  ninny  newspapers  around  tho  country 
and  in  full  in  a  numborof  local  bar  associations. 

Sir.  Soi'tiwixK.  You  drafted  tho  statement  i 

Mr.  Axokia.  I  had  no  part  in  drafting  tho  statement.  It.  was  done 
by  a  man  who  is  a  scholar  in  constitutional  law,  ono  of  the  original 
group  whom  wo  drew  in  ono  of  tho  small  conferences  with  Senator 
Pepper. 

Mr.  SointwiNK.  Who  was  the  drafter? 

Mr.  Axokia.  Professor  Paul  Froycn,  of  Harvard  Law  School,  who 
in  his  younger  years  had  been  n  secretary  to  ono  of  tho  Justices  of  tho 
Supreme.  Court.  I  have  forgotten  now  which  one. 

Mr.  SovRWtNK.  Tlisiiaino  is  well  known. 

Mr.  Axokli,.  Yes;  ho  is  recognized  as  an  outstanding  scholar. 

Mr.  Soi  uwiNK.  I  thought  it  was  of  considerable  interest  to  dovolop 
that. 

Mr.  Axokia.  I  would  like  to  read  the  statement  if  I  may. 

Senator  Jkxxkh.  Gonhead. 

Mr.  Anokia  (reading) : 

The  Constitution  Is  our  supreme  law.  In  many  of  Its  important  provisions 
it  speaks  In  general  terms,  as  Is  fitting  In  a  document  Intended,  os  John  Marshall 
declared,  “to  endure  for  ages  to  come.”  In  cases  of  disagreement  we  have  estab¬ 
lished  the  Judiciary  to  Interpret  the  Constitution  for  us. 

Mr.  SoimwixB.  If  I  may  interrupt,  sir,  at  that  point.  Is  there  any 
judicial  decision  on  that  point?  Is  there  authority  for  that  statement 
that  the  judiciary  was  established  to  interpret  the  Constitution  that 
you  know  of  offhand  ? 

Mr.  Axokia.  I  am  not  sure  I  understand  your  question,  Mr.  Sour- 
wine.  Doesn’t  it  go  back  at  least  to  Marbury  v.  Maaison  in  1809,  which 
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for  ttiplirsM imo  in  Hip  Federal  com-|fl;T  Imliovc,  announced  nn  implied 
power  of  judicial  review,  so-railed  judicial  supremacy  with  respect 
to  arlsof  other  of  the  hranchesof  tho  government? 

Mr.  SoituwiNK.  I  wouldn't  press  tho  point,  but  I  wondered  if  it 
were  a  matter  of  interpreting  tho  Constitution  or  expounding  and 
applying  it. 

Mr.  Anoki.i..  I  don’t  appreciate  any  difference  between  those  terms, 
at.  least  in  my  undcrslmuling  of  your  uso  of  them,  I  would  say. 

Mr.  Souhwink.  There  would  lm  no  disagreement  if  you  would’inter- 
iiretitto  mean  expound  and  apply. 

Mr.  Anoki.t.  (reading) : 

'riic*  Supreme  Court  Ik  the  embodiment  of  judicial  power,  and  under  11k  evolv¬ 
ing  Interprelnllnii  «f  Hu*  great  eonHtllutlomil  cIiiuxoh— eommerce  among  the 
Hinted,  due  process  of  law,  mid  equal  protection  of  the  laws,  to  name  examples-  - 
we  have  ac  hieved  national  unity,  a  nationwide  market  for  goods,  and  government 
under  the  guarantees  of  the  Hill  of  nights.  To  aeetiRc  tho  Court  of  usurping 
authority  when  it  reviews  legislative  acts,  or  of  exercising  "nnked  |*ower"  Is  to 
Jeopardize  the  very  Inst  It  lit  Ion  of  judicial  review  •  •  • 

Mr.  Sot'iiwiNt:.  Might  1  ask  you  a  question,  air,  almul  I lio  passage 
you  Imve  just  mad?  You  speak  of  its  evolving  interpretation.  Hy 
that  you  mean  the  changes  in  moaning  which  the  Court  has  brought 
about,  through  the  yeai*s? 

Mr.  Aniihm*.  Hotli  development  and  application  of  the  meaning 
whom  them  had  been  no  previous  occasion  to  apply  this. 

Mr.  Soikwink.  Hut  you  had  (minted  out  there  bad  been  changes  in 
meaning. 

Mr.  Akukm#.  Secondly, changes. 

Mr.  SornwiNK.  That  is  right.  Then  you  speak  of  “♦  *  *  we  have 
achieved  national  unity,  a  nationwide  market  for  goods,  and  govern¬ 
ment  under  (ho  guarantees  of  the  Hill  of  Rights9’  under  this  evolving 
interpretation  as  you  have  defined  it.  Did  you  mean  to  say  that  these* 
tilings  worn  in  any  sens©  the  result  of  the  changes  the  Supreme  Court 
had  mado  in  the  meaning  of  the  Constitution,  or  did  they  simply 
occur  concurrently  with  the  changes? 

Mr.  Anokix.  Probably  both,  Mr.  Sourwine.  That  is  such  a  large 
question.  Without  question  it  would  take  economic  development  and 
national  resources. 

Mr.  SoimwiNK.  It  would  appear  you  intended  to  give  the  Supreme 
Court  some  of  the  credit  for  the  development  in  this  country  of  national 
unity,  of  a  nationwide  market  for  goods,  and  government  under  the 
guarantees  of  the  Hill  of  Rights. 

Mr.  Anoki.i..  Yes;  definitely, 

Mr.  SmmwiNK.  Now,  one  mom  question.  You  say:  “To  accuse  the 
Court  of  usurping  authority  when  it  reviews  legislative  acts,”  acts 
boing  acts  of  Congress  and  actions  being  things  which  the  legislative 
body  does  pursuant  to  its  legislative  function  other  than  the  enacting 
of  legislation.  Do  you  see  the  difference? 

Mr.  Axokij..  You  mean  the  investigative  process,  for  example, 
normally  done  through  committees? 

Senator  Jennkr.  That  would  bo  one  example. 

Mr.  Anoki.l.  Do  I  see  any  difference? 

Mr.  Sourwine.  Hot  ween  Supreme  Court  control*  over  legislative 
acts  rather  than  actions. 
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Mr.  Anokll,  Not  in  tho  diiTemieo  of  I  ho  powers  of  the  Court  unless 
0110  wishes  to  challenge  tho  concept  of  tho  doctrine  of  judicial  review 
as  to  tho  constitutionality  of  statutes. 

Mr.  Sofmvink.  You  think  the  Court  has  always  had  tho  rigid  to 
su|>erviso  tho  actions  of  tho  legislative  branch? 

Mr.  Anokll.  Within  tho  application  of  constitutional  principles, 

yes,  but  that  doesn’t  mean  supervision  in  every  respect,  of  course. 

Mr.  SoruwiNK.  Of  course,  they  haven’t  asserted  it  in  every  respect 

yet. 

Mr.  Anokll.  'That  ends  my  quotation  from  that  statement  of  tho 
lawyer  group  headed  by  Senator  IVpper.  1  do  submit,  sir,  that  tho 
proper  functioning  of  tho  Federal  judiciary,  particularly  in  inter- 
pitting  basic  constitutional  provisions,  dictates  t lie  necessity  for  main¬ 
taining  tho  appellate  jurisdiction  of  the  Supivmo  Court  generally  and 
in  the  same  live  areas  which  this  hill  under  discussion  would  strip 
away. 

Sfr.  SotmwiNK.  Do  you  think  the  Congress  has  any  discretion  with 
respect  to  tho  appellate  jurisdiction  which  the  Supivmo  Court  shall 
have? 

Mr.  Anokll.  Yes,  there  is.  If  this  is  the  same  matter  wo  alluded  to 
liefore,  was  it  not,  Mr.  Sounvine,  the  clause  in  article  III  of  the 
Constitution? 

Mr.SormviNK.  Yes. 

Mr.  Angkll.  That  is  why  I  inserted  that  word  “generally”  in  hero 
so  von  wouldn’t  ho  making  an  assertion  to  tho  contrary. 

Mr.SomnvixK.  Kxactly. 

In  other  words,  tho  Supivmo  Court  has  no  vested  intcivst  in  any  of 
its  present  appellate  jurisdiction  ? 

Senator  Jknnkr.  No. 

Mr.  Angkll,  Wcllj  by  vested  interest  do  you  mean  n  constitutional 
right  of  appellate  review  ? 

Mr,  Sour  wink.  That  is  right,  to  hold  onto  any  particular  segment 
of  its  appellate  review  authority. 

Mr.  Angkll.  I  do  not  think  that  it  has.  I  lielieve  the  contrary  view 
was  at  one  time  expressed  by  Mr.  Justice  Story,  of  course,  125  years 
ago?  that  the  Supreme  Court  under  the  Constitution  lmd  an  inherent 
judicial  power  of  ap|>ellate  review.  It  was  a  very  interesting  theory 
that  was  expressed  by  him,  but  I  think  that  has  l>een  abandoned. 

Mr.  Sour  wink.  What  Story  said,  wasn’t  it,  Mr.  Angell,  that  the 
Constitution  in  article  II  gave  the  Supreme  Court  appellate  powers, 
and  that  the  powers  stem  from  the  Constitution,  subject  to  restriction 
and  regulation  by  the  Congress,  rather  than  stemming,  ns  the  weight 
of  authority  hasbeen,  from  the  judiciary  act  and  subsequent  acts  of 
Congress  ?  * 

Mr.  Angkll.  I  think  that  is  a  correct  statement. 

Mr.  Sourwink.  The  major  holding  has  been  that  the  Supreme  Court 
had  no  appellate  jurisdiction  except  what  Congress  by  act  gave  it, 
and  Mr.  Story’s  view,  which  lias  been  followed  in  some  eases,  was 
that  the  appellate  authority  flowed  from  the  Constitution  itself,  but 
subject  to  the  restrictions  and  regulations  of  the  Constitution.  Would 
that  accord  witKyour  memory  orthe  thing? 

Mr.  Angell.  That  accords  with  my  memory.  I  haven’t  read  that 
in  a  long  time,  and  I  didn’t  come  here  intending  to  discuss  that  par¬ 
ticular  point. 
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Mr.  iSoritwiNK.  The  inosl.  inteic.sling  factor  in  that  point,  it.  would 
appear,  is  it.  not,  that  if  the  appellato  authority  stems  from  the  Con¬ 
stitution,  then  if  Congress  .should  repeal  nil  of  the  judiciary  acts, 
tho  Sunivmo  Court  would  still  stand  vested  with  complete  appellate 
authority? 

Mr.  A  nukm*.  Under  (hat original  viow, yes. 

Mr.  SnuirwiNK.  And  in  tlmt  case  everybody  would  have  a  right  of 
appeal  lo  flie  Supremo  Court  in  every  rase,  wouldn’t  ho? 

Mr.  A  KMX!,.  I  supposcso. 

Mr.  Suukwine.  Wliicli  is  probably  why,  is  it  not,  that  the  Judiciary 
Art  even  a  hundred  years  ago  gave  the  Supremo  Court  the  power 
to  grant  or  withhold  certiorari,  because  otherwise  they  would  l>c  del¬ 
uged  with  coses,  if  them  were  an  absolute  right  of  appeal  to  the 
Supremo  Court? 

Mr.  AncikViVj.  Obviously. 

Mr.SoimwiNK.  Yes. 

Mr.  AnokIiU  As  many  of  us  have  noted  witli  great  interest  in  the 
last  2  or  3  weeks  tlmt  tho  revered  Judge  Learned  Hand,  retired  judge 
of  tho  second  circuit,  has  been  delivering  the  Oliver  Wendell  Holmes 
lectures  at  tho  Harvard  Law  School,  and  many  of  us  are  extremely 
eager  to  obtain  tho  full  text  of  those  lectures  tlmt  are  about  to  l>e 
published. 

Mr.  SounwiNK.  So  is  tho  committee,  sir.  Wo  have  attempted  to  get 
them  for  tho  record. 

Mr.  AkokiJj.  There  is  a  quotation  which  I  would  like  to  read,  being 
brief.  It  nnpenrs  at  the  top  of  page  3  ot  my  written  statement — I  think 
it  js  textimlly  correct — in  which  tho  judge  said,  discussing  apparently 
this  very  same  subject  matter,  although  not  your  specific  oill,  Senator 
•Tenner — I  mean  the  subject  matter  itself — and  I  quote: 

•  •  •  It  was  probable,  If  Indeed  it  was  not  certain  that  without  some  arbiter 
whose  decision  should  be  Anal  the  whole  system  would  have  collapsed,  for  It 
was  extremely  unlikely  that  the  executive  or  the  legislature,  huvlng  once  de¬ 
cided,  would  yield  to  the  contrary  bolding  of  another  "department”  even  of  the 
courts  #  •  •  IJy  the  fndcpendenc  of  their  tenure  (the  Insertion  of  the  words 
"the  courts”  there  Is  necessary  to  give  It  proper  meaning)  (the  courts)  were 
least  likely  to  he  Influenced  by  diverting  pressure.  It  was  not  a  lawless  act  to 
import  Into  the  Constitution  such  a  grant  of  power. 

That  concept  of  the  function  of  the  courts  1ms  been  there  for  the 
last  140  years. 

Mr.  SouRwiNE.  Do  you  agree  with  Judge  Hand  that  it  was  im¬ 
ported  into  tho  Constitution? 

Mr.  Axoelt*  It  is  not  there  by  any  specific  grant  of  language,  no 
question  about  that. 

I  think  it  is  quite  relevant  to  cite  to  you,  sir,  the  apparent  fact — 
perhaps  l  am  being  unduly  cautious  in  the  use  of  the  adjective  “ap¬ 
parent” — it  is  my  legal  training — that  the  high  courts  of  every  one  of 
tho  48  States  have  assumed,  each  of  them  on  numerous  occasions,  to 
exercise  this  same  function  of  judicial  review,  sometimes  characterized 
as  judicial  supremacy,  meaning  with  respect  to  the  constitutionality 
and  legality  of  acts  or  actions  of  the  legislative  branch  and  executive 
branch  of  the  Government,  and  it  is  further  interesting  that  in  none  of 
the  State  constitutions.  I  believe,  is  there  any  such  express  proscription 
of  judicial  power.  Tne  high  courts  of  the  States  have  assumed  and 
exercised  that  same  function  in  power  as  has  the  Supreme  Court  and 
the  courts  of  appeal  of  the  Federal  system. 
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Mr.  Sourwine.  You  are  saying  that  whereas  the  Constitution  does 
have  an  inhibition  on  the  Court  in  that  Congress  may  regulate  or  re¬ 
strict  appellate  jurisdiction  of  the  Court,  in  the  States  the  State  high 
courts  have  no  provision  by  State  law  or  State  constiutionf 

Mr.  Anoell.  I  am  not  going  as  far  as  that,  sir, 

Mr.  Sourwine.  I  misunderstood. 

Mr.  Anoell.  The  question  is  an  excellent  one  because  it  should  be 
understood  to  be  a  proper  limit  to  my  statement  Whether  there  is  any 
proscription  in  the  various  State  constitutions  as  to  the  power  of  the 
State  legislatures  to  grant,  exclude,  or  limit  appellate  jurisdiction  of 
their  own  high  courts,  I  do  not  know. 

Mr.  Sourwine.  I  don’t,  either.  I  think  it  would  not  be  strange  if 
there  were  none,  because,  after  all,  isn’t  it  true  that  the  power  of  the 
Federal  Government,  including  the  judicial  power,  is  only  such  power 
as  the  people  of  the  States  grant  it  in  the  Constitution.  All  of  the  rest 
of  it  was  withheld  for  the  States.  So,  the  judicial  power  of  the  Fed¬ 
eral  Government  is  only  what  the  people  granted  in  the  Constitution 
and  subject  to  the  restrictions  they  put  in  the  Constitution,  and  all  of 
the  rest  of  the  judicial  power  is  vested  back  in  the  States. 

Mr.  Anoell.  I  agree,  but  the  Federal  Constitution,  as  we  all  know, 
contains  no  proscription  of  power  of  judicial  review  in  the  sense  that 
you  or  I  are  using  the  term. 

Mr.  Sourwine.  You  are  making  a  distinction,  and  a  very  proper 
one,  between  judicial  review  and  appellate  jurisdiction.. 

Mr.  Anoell.  I  am  talking  about  the  function  of  judicial  review, 
generally. 

Mr.  Sourwine.  Judicial  review  is  merely  the  right  of  the  individual 
to  have  the  Court  pass  upon  some  act  which  he  says  infringed  his 
rights. 

Mr.  Anoell.  And  the  power  of  the  Court  to  declare  that  some  act 
of  government  has  infringed  his  rights,  either  by  so-called  unconstitu¬ 
tional  application  of  a  valid  statute  or  executive  regulation  or  by  the 
fact  that  the  Court  finds  the  statute  or  the  executive  act  is  unconstitu¬ 
tional. 

Mr.  Sourwine.  Rut,  in  that  sense,  judicial  review  may  be  original 
jurisdiction.  It  doesn’t  have  to  be  appellate  jurisdiction. 

Mr.  Anoell.  Maybe. 

Mr.  Sourwine.  Appellate  jurisdiction  is  something  entirely  sepa¬ 
rate.  A  man  has  judicial  review  or  a  court  exercises  the  power  of 

J'udicial  review,  but  it  need  not  be  an  appellate  court  that  does  it. 
t  may  be  a  district  court  or  an  intermediate  appellate  court. 

Mr.  Anoell.  It  may  be  a  court  of  intermediate  appeals;  I  quite 
agree.  In  this  same  connection,  Mr.  Chairman,  I  would  like  to  call 
to  your  attention,  briefly,  and  necessarily  in  almost  general  terms,  the 
expressions  of  approval  of  the  functions  of  judicial  review  in  our 
courts,  particularly  the  Supreme  Court,  by  leading  personalities  of 
the  past  and  a  few  of  the  present.  There  is  the  famous  passage  that 
is  known  to  many  of  us  lawyers  in  a  lecture  or  essay  by  Mr.  Justice 
Holmes,  when  he  was  on  the  Court,  in  which  he  said,  and'l  quote : 

I  do  not  think  the  United  States  would  come  to  an  end  If  we  lost  our  power  to 
declare  an  act  of  Congress  void.  I  do  think  the  Union  would  be  imperiled  if 
we  could  not  make  that  declaration  ns  to  the  laws  of  the  several  States,  for  one 
In  my  place  sees  how  often  a  local  iwlley  prevails  with  those  who  are  not  trained 
to  national  views  and  how  often  action  Is  taken  that  embodies  what  the  com¬ 
merce  clause  was  meant  to  end. 
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Then  judge,  as  he  was  then,  of  the  New  York  Court  of  Appeals,  the 
State  court  later,  Mr.  Justice  Cardozo  wrote  in  his  book,  The  Nature  of 
Judicial  Process,  and  this,  again,  is  a  brief  quotation,  Senator: 

The  great  ideals  of  liberty  and  equality  are  preserved  against  the  assaults 
of  the  expediency  of  a  passing  hour,  the  erosion  of  small  encroach meuts,  the 
scorn  and  derision  of  those  who  have  no  patience  with  general  principles  by 
enshrining  them  in  constitutions  and  consecrating  to  the  task  of  their  protection 
a  body  of  defenders.  By  conscious  or  subconscious  Influence,  the  presence  of 
the  restraining  power  aloof  in  the  background,  but,  nonetheless,  always  lu  reserve, 
tends  to  stabilize  and  rationalize  the  legislative  judgment,  to  infuse  it  with  the 

I  glow  of  principle  to  hold  the  standard  aloft  and  visible  for  those  who  must  run 
the  race  and  keep  faith. 

I  And  just  a  few  years  later,  in  1024,  President  Calvin  Coolidge  in  a 
speech  said: 

If  the  powers  of  the  Supreme  Court  were  curtailed,  particularly  the  power 
of  judicial  review,  the  historian  would  close  a  chapter  of  American  history  with 
the  comment  that  the  people  had  shown  they  are  incapable  of  self-government 
and  the  American  Republic  had  proved  a  failure. 

I  cite  to  you,  sir,  that  in  1023  the  Massachusetts  Bar  Association 
unanimously  resolved  it  was  opposed  to  any  alteration  in  the  authority 
and  power  of  the  Supreme  Court. 

Mr.  Sourwine.  Have  you  left  the  point  of  judicial  review,  or  do 
you  ha ve  more  quotes  ? 

Mr.  Anoell.  There  are  a  few  more  here  which  I  would  like  to  refer 
to,  if  I  may. 

Mr.  Sourwine.'  Go  ahead. 

Mr.  Anoell.  President  Wilson,  in  his  book,  The  Constitutional  Gov¬ 
ernment  of  the  United  States,  said : 

The  constitutional  Government  of  the  United  States  and  the  constitutional 
power  of  the  courts  constitute  the  ultimate  safeguard  alike  of  individual 
privilege  aud  of  governmental  prerogative  and  that  our  judiciary  Is  the  balance 
wheel  of  our  whole  system. 

Dean  Eugene  Iiostow^  the  great  scholar  of  the  New  York  Law 
School,  wrote,  in  his  Spirit  ot  the  Common  Law,  that  the  doctrine 
of  supremacy  of  law  and  consequent  judicial  power  over  unconstitu¬ 
tional  legislation  is  bitterly  attacked  in  the  land  of  its  origin  and  is 
endangering  the  independence  and  authority  of  the  Court,  which  is 
the  central  point  of  the  Anglo-American  system. 

I  have  a  number  of  other  similar  references  which  I  will  not  read 
in  detail  here.  Suppose  I  merely  refer  to  the  writers. 

Mr.  Sourwine.  Do  you  want  to  offer  them  for  the  record? 

Mr.  Anoell.  Well,  not  in  this  particular  form.  It  is  too  lengthy. 
I  That  is  all,  Mr.  Sourwine.  Let  me  give  you  the  names  and  references. 
Mr.  Sourwine.  You  have  the  specific  quotes? 

Mr.  Anoell.  Yes. 

Mr.  Sourwine.  If  you  do,  you  can  submit  that,  and  all  that  will  be 
in  the  record  at  this  particular  point  is  what  you  have  marked. 

Mr.  Anoell.  I  will  do  so. 

Mr,  Sourwine.  You  can  mark  it  at  the  end  of  the  hearing  and  sub¬ 
mit  it  for  the  record  at  this  point,  if  the  chairman  will  so  rule. 
Senator  Jenner.  I  will  so  rule,  and  it  may  be  inserted  in  the  record. 
Mr.  Anoell.  I  will  mark  these  and  give  them  to  you  afterward  then. 
Senator  Jenner.  That  will  be  fine. 
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(The  material  is  as  follows ;) 

Crthn,  Edimtml,  Supreme  Court  nml  Supreme  I*mv,  1054,  liitrcnlucHon,  page  ID: 

“Judicial  review  Is  always  more  than  pure  nml  simple  enforcement  of  the 
Constitution;  In  addition,  It  always  comprises  express  or  tacit  Interpreta¬ 
tion  of  the  Constitution,  or.  In  other  words,  a  continual  process  of  adjusting 
and  adapting  the  fundamental  fabric.  The  sanction  which  Marshall  Installed 
in  Marbury  v.  Madison  should  lie  seen  ns  having  served  both  purposes;  It  has 
maintained  the  Constitution  not  only  hy  giving  It  legal  force  hut  ntso  by  provid¬ 
ing  in  a  substantial  measure  for  continual  reshaping  nml  development." 

Dean  Kngene  Itostow,  of  the  Yale  I*aw  School : 

‘The  |>ower  of  constitutional  review,  to  he  exercised  hy  some  i»art  of  the 
Coveriiment,  Is  Implicit  in  the  conception  of  n  written  constitution  delegating 
limited  iKiwers.  A  written  constitution  would  promote  discord  rather  thun  order 
hi  society  If  there  were  no  accepted  authority  to  construe  it,  nt  least  hi  eases 
of  coiilllctlug  action  hy  dinfcrent  branches  of  government  or  of  constitutionally 
unauthorized  government  action  against  Individuals."  (The  Democratic  Charac¬ 
ter  of  Judicial  Review, (50  liar v.  I,.  Rev.  103  (IIK»>.) 

Rostow  further  states:  ‘The  }>olittcal  pmjioslttoii  underlying  Iho  survival  of 
the  iMiwer  [of  Judicial  review]  Is  that  there  urc  some  phases  of  American  lifo 
which  should  be  beyond  the  reach  of  any  majority,  save  hy  consllluttonal  nineiid- 
nient.  In  Mr.  Justice  Jackson’s  phrase,  ‘One’s  right  to  life,  liberty,  nml  proiierty, 
to  free  speech,  a  free  press,  freedom  of  worship  nml  assembly,  ami  other  funda¬ 
mental  rights  may  not  be  submitted  to  vote;  they  depend  on  the  outcome  of  no 
elections'  [West  Virginia  State  Hoard  of  Education  v.  Itarnclte ,  310  U.  S.  (52i, 
638  (1043))."  Id.  at  107. 

Mr.  SoirmviNK.  All  of  those  persons  referring  to  judicial  review  and 
the  right  of  judicial  review  were  extremely  knowledgeable  people,  and 
it  must  bo  presumed  that  they  understand  the  dist  inct  i/m  hem  between 
judicial  review  and  appellate  jurisdiction,  isn't  that  correct? 

Mr.  Axokij,.  I  would  think  so  without  doubt,  Mr.  Sourwine. 
Surely  they  must  have. 

MnSormvixn.  Surely. 

Mr.  Axokuj.  I  would  now  like  to  comment  mom  directly  upon  the 
effect  of  this  bill  if  it  became  law,  in  mv  judgment,  sir.  1  think  that 
one  of  the  important  aspects  of  judicial  review  by  any  high  court  of 
our  Nation  or  of  the  States  is  that  uniformity  may  be  thus  achieved 
between  otherwise,  and  inevitably  at  times,  conflicting  interpretations 
of  the  law,  declarations  of  wlmt  the  law  is,  what  a  statute  or  consti¬ 
tutional  phrase  means  by  inferior  courts  of  that  particular  system, 
Federal  or  State. 

If  I  may  use  a  simple  metaphor,  sir — and  you  won’t  take  offense 
at  the  language  I  use,  it  is  not  personal,  we  am  talking  ideas  and  con¬ 
cepts — it  seems  to  me  that  your  bill  presupposes  that  a  lire  has  broken 
out  in  our  constitutional  system,  particularly  in  the  five  areas. 

Senator  Jexxer.  Only  in  the  one  phase. 

Mr.  Axukm,.  In  the  live  areas  which  are  the  subject  matter  of  your 
bill. 

Senator  Jexxer.  That  is  right. 

Mr.  Axciem*  And  yon  am  going  to  put  out  the  fire,  so  to  speak,  by 
this  bill.  I  think  the  effect  of  this  bill,  if  it  were  adopted,  would  be 
to  stamp  upon  the  fire,  but  simply  to  spread  the  sparks  wider.  I 
think  the  result  would  be  not  only  would  you  have  other  courts,  lower 
Federal  courts,  I  am  talking  about,  and  high  courts  of  the  States 
probably,  following  the  decisions  already  announced,  upon  which 
I  take  it  your  bill  is  based.  You  am  in  disagreement  with  those 
decisions  and  many  others  have  disagreed  with  tliem.  of  course.  Hut 
them  then  would  te  a  willful  act  of  uniformity  in  tliose  areas  of  the 
law  whom  uniformity  is  highly  important.  I  made  cpiite  an  exaini- 
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mil  ion  of  the  lust  two  published  volumes  of  the  Supreme  Court  deci¬ 
sions  ami  of  the  so-called  advance  sheets  of  more  recent  cast's  not 
yet  Ixnind  up,  and  I  found  there  11  decisions  of  the  Supremo  Court 
in  which  it  appears  that  tho  Court  granted  certiorari  addressed  to 
a  lower  court,  Federal  or  State.  Excuse  me,  these  arc  all  cases 
of  certiorari  addressed  to  the  lower  Federal  courts  in  order  to  de¬ 
termine  a  conflict  between  the  decisions  of  two  or  more  of  the  Federal 
circuits  on  the  same  or  similar  point  of  law. 

Them  am  II  of  those  cases  whom  the  Court  took  the  case  from  the 
lower  court  in  order  to  settle  conflict  between  the  circuits  on  matters 
of  Federal  law,  and  they  were  not  in  these  particular  areas,  sir,  which 
your  bill  is. 

Mr.  Souiiwink.  Do  you  know,  sir,  in  how  many  cases  in  recent  years 
or  in  any  recent  year  the  Supremo  Court  has  granted  certiorari  with 
the  ultimate  effect  of  reversing  what  theretofore  had  been  a  uniform 
rule  of  the  circuit  court  i 

Mr.  Anukix.  No;  1  do  not.  These  11  cases,  for  example,  and  1  shall 
not  trouble  you  with  the  citation  of  tho  names,  it  is  not  particularly 
mlevant  here,  but  those  caws  dealt  with  such  widely  varying  subjects 
of  Federal  law  as  the  Robinson  Patman  Act,  tho  question  of  whether 
a  civilian  dependent  accompanying  the  Armed  Forces  overseas  may  be 
tried  by  an  American  court-martial,  the  power  of  the  district  court  to 
suspend  sentence  after  the  prisoner  lias  begun  to  serve  a  cumulative 
sentence,  the  Surplus  Property  Act  of  1012,  the  Portal  to  Portal  Act 
in  relation  to  the  Fair  J/abor  Standards  Act,  two  of  these  cases  had  to 
do  with  sections  of  the  Internal  Revenue  Code,  another  with  the  Fair 
Libor  Standards  Act,  one  had  to  do  witli  the  right  to  appeal  certain 
decisions,  venue  for  certain  Federal  offenses,  and  the  Federal  Com¬ 
munications  Act  of  1934  with  respect  to  wiretapping. 

I  think  uniformity  in  most  of  the  respects  at  least  to  which  your  bill 
is  address,  sir,  is  of  vital  importance.  1  think  that  matters  ol  subver¬ 
sion  attempts  against  the  security  of  our  Government,  that  them  must 
lio  a  uniform  rule,  one  uniform  interpretation  of  the  constitutional 
provisions  and  of  any  of  the  statutes. 

May  1  say  that  point  in  parentheses,  as  it  were,  that  although  I 
appear  hem  in  my  capacity  as  chairman  of  the  board  of  the  American 
Civil  Liberties  Union,  of  which  I  have  stated  the  purposes,  I  think  it 
is  understood,  I  believe,  that  my  own  experience  nas  been  such  as  to 
give  me — I  don't  wish  to  claim  qualities  of  e.\|>eriencc  beyond  their 
fair  scope~I  have  bad  practical  dimet  experience  with  tlic  problem 
of  subversion,  security,  of  loyalty  of  Government  employees.  For  2V-* 
veam  I  was  the  chairman  of  the  Federal  Review  Hoard  for  the  States 
of  New  York  and  New  Jersey,  having  power  over — and  our  board  sat 
upon  the  loyalty  under  the  earlier  form  of  the  Executive  order  of  the 
President  during  the  presidency  of  Mr.  Truman — all  of  the  Federal 
employees  in  the  States  of  New  York  and  New  Jersey,  and  them  am 
mom  Federal  employees  in  New  York  than  anywhere  else  except  in  the 
District  of  Columbia.  We  bad  a  large  board!  We  had  a  great  many 
hundreds  of  so-called  files  of  the  FBI  to  examine.  I  gave  a  gmat 
deal  of  time  actively  to  that  work.  I  have  therefore  had  some  ex¬ 
perience  with  and  some  knowledge  of  the  problems  in  this  area,  part  of 
which,  sir,  your  bill  is  addressed.  I  am  not  unmindful  of  those 
problems,  I  beg  you  to  believe. 
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Iii  my  earlier  years  as  a  young  man  I  was  an  officer  of  the  American 
Army  for  nearly  2  years  in  Franco  in  the  First  World  War,  and  most 
of  that  time  I  was  in  the  countores'pionnge  branch  of  our  military 
service.  That  wouldn’t  involvo  Communists,  it  happened  to  involve 
tlio  Germans  at  that  timo,  but  the  basic  problems  are  much  tho  same. 

Mr.  Sourwine.  Sir,  does  it  concern  you  that  the  Supremo  Court, 
by  its  decision  in  tho  Nelson  case,  has  overthrown  tho  antisubversion 
acts  and  activities  of  42  States  and  has  dono  so  on  the  basis  of  the  claim 
that  the  Congress  by  enactment  of  tho  Smith  Act  had  preempted  the 
Hold,  nnd  the  Court  then,  in  tho  Yates  case,  has  made  a  shambles  of 
the  Smith  Act  nnd  made  it  useless  for  all  practical  purposes  as  against 
Communists  nnd  it  has  resulted  in  tho  freeing  of  virtually  nil  of  tlioso 
convicted  under  tho  Smith  Act? 

Senator  Jknnkr.  And  dismissals  of  many  cases  pending. 

Mr.  Anoell.  Let's  take  tho  two  cases  one  at  a  timo. 

Air.  Sourwine.  I  want  to  know  whether  you  are  concerned  with  tho 
net.  effect.  In  other  words,  tho  States  can’t  act  against  subversion  be¬ 
cause  tho  Court  says  tho  Smith  Act  is  the  predominant  act  in  the  field, 
and  the  Smith  Act  is  tossed  out  of  the  window,  so  what  is  left?  Does 
that  situation  concern  you  ? 

Mr.  Anoell.  If  that  wore  the  full  result,  I  would  bo  concerned. 
I  doubt  it  is,  sir.  I  differ  with  what  I  understand  to  bo  your  char¬ 
acterization  of  tho  effect  of  those  two  decisions.  Take  tho  Nelson  case 
first.  Note  that  tho  holding  that  tho  adoption  of  the  Smith  Act  by 
the  Federal  Congress  had  preempted  the  Hold  of  legislative  control 
over  subversive  action  against  the  National  Government  was  announced 
and  applied  by  tho  Supreme  Court  of  Pennsylvania.  The  decision 
of  tho  Supreme  Court  was  an  affirmance  of  that  holding.  As  1  read 
that  decision  it  is  not  a  holding  cither  that  Congress  could  not,  by  an 
amendment  to  tho  Smith  Act  or  by  a  now  statute,  expressly  state  its 
intention  to  leave  to  the  States  tho  power  to  enact  supplementary  or 
parallel  controlling  legislation  with  respect  to  acts  of  subversion 
against  the  National  Government,  and  that  the  States  could  not  enact 
their  own  statutes  with  respect  to  sedition  against  the  State  govern¬ 
ments. 

Now.  the  opinion  in  the  Nelson  cases  notes  in  quotation,  I  believe, 
from  the  opinion  of  the  Supreme  Court  of  Pennsylvania  which  it 
affirmed,  that  there  was  nothing  in  the  record  of  the  case  as  developed 
at  trial  in  the  State  courts  of  Pennsylvania  to  show  that  there  had 
been  any  act  of  subversion  against  the  State  of  Pennsylvania.  The 
acts  of  Nelson  et  al.,  the  defendants  accused  nnd  convicted,  were  di¬ 
rected  against  the  Federal  Government. 

The  decision  of  the  Supreme  Court,  in  my  belief,  Mr.  Sourwine,  is 
one  of  interpretation  of  the  intent  of  Congress  in  the  Smith  Act, 
namely,  to  talce  unto  itself  exclusive  jurisdiction.  It  is  not,  I  believe, 
a  holding  that  Congress  could  not  by  express  enactment  permit  the 
States  also  to  legislate  even  against  subversion  directed  toward  the 
National  Government. 

Mr.  Sourwine.  You  know,  do  you  not,  that  since  the  decision  in  the 
Nelson  case.  State  court  after  State  court  has  held  that  its  State’s  anti¬ 
subversive  law  was  no  longer  valid  and  effective? 

Mr. Anoell.  Because ofthe decision ? 

Mr.  Sourwine.  It  was  the  effect  I  was  discussing.  I  wasn’t  attempt- 
iiig  to  go  into  the  decision.  The  effect  has  been  that,  on  the  judgment 
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of  a  scries  of  State  supreme  courts,  the  State  acts  are  now  null  and 
void. 

Mr.  Anoell.  I  believe  in  many  of  these  States  it  was  so  viewed. 

Mr.  Sour  wink.  IX)  you  have  any  question  that  the  Supreme  Court  in 
the  Yates  and  Schneiderman  case  has  rendered  the  Smith  Act  for  all 
practical  purposes  useless  in  combating  subversion? 

Mr.  Anoell.  I  wouldn't  agree  with  that  conclusion,  Mr.  Sourwine. 

Mr.  Sourwine.  I  wouldn’t  want  to  force  it  on  you. 

Mr.  Anoell.  The  decision  in  the  Yates  case,  as  I  understand  it,  is 
twofold.  One,  as  to  sulisection  (b),  I  think  it  is,  of  paragraph  B  of 
section  2  of  the  Smith  Act,  interpretation  of  the  meaning  of  tne  word 
“organize”  and  “organizing,”  and  in  accordance  with  a  time-old  rule 
of  criminal  legislation  that  the  narrowest  meaningful  interpretation 
shall  be  put  upon  a  statute  of  criminal  penalty  in  general  protection 
of  the  accused  whatever  their  political  stripe  may  oe. 

Mr.  Sourwine.  But  that  important  word  there  is  meaningful,  isn’t 
it 

Mr.  Anoell.  I  agree  it  is  meaningful. 

Mr.  Sourwine.  The  important  word  is  meaningful.  You  agree 
there  is  also  a  rule  of  statutory  interpretation  that  the  legislative 
body  shall  never  be  presumed  to  have  aone  a  vain  and  void  thing  in 
which  there  is  an  interpretation. 

Mr.  Anoell.  I  agree. 

Mr.  Sourwine.  At  the  time  the  Smith  Act  was  enacted  there  had 
been  no  reorganization  of  the  Communist  Party  in,  1045,  had  there, 
because  that  day  had  not  yet  come  ? 

Mr.  Anoell.  That  is  rfght. 

Mr.  Sourwine.  So  under  the  interpretation  which  the  Supreme 
Court  has  placed  upon  the  Smith  Act,  the  organizing  section  would 
have  been  void  at  the  time  it  was  enacted. 

Mr.  Anoell.  What  the  Court  did  in  the  Yates  case  in  the  inter¬ 
pretation  of  the  organizing  question  was  to  deal  with  the  statute  of 
limitations.  It  remains  for  the  Congress,  of  which  you  are  a  dis¬ 
tinguished  Member,  Senator  Jenner,  to  enlarge  the  statutory  period 
of  proscription  or  narrow  it,  as  yon  please.  That  is  a  matter  clearly 
within  the  power  of  the  Congress. 

Mr.  Sourwine.  You  will  agree,  won’t  you,  however,  that  if  the 
interpretation  the  Supreme  Court  places  upon  this  had  been  placed 
upon  it  as  of  the  time  it  was  enacted,  then  as  of  that  time  it  would 
have  had  no  effect  against  any  person  in  the  Communist  Party? 

Mr.  Anoell.  I  am  not  disagreeing  with  you  when  I  say  frankly  I 
am  not  sure  I  follow  you. 

Mr.  Sourwine.  The  Communist  Party  had  been  organized  many 
years  prior  to  the  enactment  of  the  Smith  Act.  and  the  reorganization 
which  the  Supreme  Court  now  says  was  the  last  organization  of  the 
party  took  place  in  1945,  which  was  after  the  enactment  of  the  Smith 
Act,  so  at  the  time  of  the  enactment  of  the  Smith  Act  organize  meant 
to  form  the  party.  Then  the  act  was  inoperative  as  against 
Communists. 

Mr.  Anoell.  Because  the  organizing  period  went  back  to  many  years 
before. 

Mr.  Sourwine.  Many  years  before  this  statute. 
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Mr.  AxciKMf.  Wellj  you  would  agree  at  tho  same  time,  I  tako  it,  tlmt 
acts  done  before  a  criminal  statute  is  adopted  cannot  bo  made  ex  post 
facto  criminal,  of  course. 

Mr.  Sourwink.  Tlmt  principle  isn’t  involved  bore,  though. 

Mr.  Angel.  Them  again,  it  simply  remains  for  tbo  Congress  to 
adopt  an  amending  statute,  a  broadening  statute  of  tlm  Smith  Act. 

Air.  Sou u wine.  Hut  the  Supremo  Court  1ms  said,  1ms  it  not,  that 
at  tbo  time  the  Congress  passed  that  act  it  lmd  no  applicability  to 
Communists? 

Mr.  Anokll.  Well,  unless  the  organization  of  a  particular  branch  of 
tbo  Communist  Party  in  tbo  United  States^  I  don’t  know,  a  State 
branch,  for  instance,  might,  have  taken  place  m  subsequent  years. 

Mr.  Sour  wine.  Hut  the  Supremo  Court  1ms  negatived  tlmt  in  its 
decision  in  the  Smith  case,  in  defining  organization,  tlmt  organizing 
local  units  or  sections  is  not  wlmt  is  contemplated  by  the  law.  Tlmt  is 
what  I  was  asking  yon ;  were  yon  concerned  about  the  total  effects  of 
this,  not  as  to  the  particular  rightness  or  wrongness,  but  the  total  effect 
of  it  to  first  invalidate  the  State  laws  and  then  to  invalidate  the  Federal 
law  i 

Mr.  Anokll.  The  whole  effect  of  the  holding  in  the  Yates  case  was 
tlmt,  as  was  charged  by  Judge  Medina  to  vhe  lury  in  tbo  Dennis  case, 
to  bring  the  acts  of  one  accused  of  violation  of  tno  Smith  Act  within  the 
scope:  there  must  lie  more  than  merely  words  of  advocacy.  There 
must  lie  either  an  overt  act,  although  paragraph  A,  section  2,  does  not 
speak  itself  of  an  act,  but  the  effect  of  the  words  used,  the  advocacy 
must  be  an  incitement  to  action,  not  necessarily  at  the  moment  but 
at  some  time  in  the  future. 

Mr.  Sourwink.  The  Supremo  Court,  in  other  words,  said  that  mere 
advocacy  of  violent  overthrow  of  the  Government  of  the  United  States 
is  not  unlawful  and  illegal  under  the  Smith  Act  unless  it  involves  an 
incitement  to  action. 

Mr.  Anokll.  An  interpretation  of  the  meaning  of  the  Smith  Act 
language  is  used,  as  I  understand  it,  and  that  has  been  in  accordance 
with  earlier  holdings  of  the  Supreme  Court  on  the  other  statutes. 

Senator  Jenner.  Would  you  explain  to  me  what  does  the  Supreme 
Court  mean  by  that  ? 

Sir.  Anokll.  You  are  asking  me,  sir,  to  explain  wlmt  is  intended 
in  the  language  of  the  justices?  Once  again,  sir,  that  is  perhaps  a 
presumptious  thing  on  the  part  of  a  private  individual  to  say  what 
the  Court  means  by  its  language. 

Mr.  Sourwink.  Can  you  say  this,  sir:  Can  you  tell  us  how  it  is  pos¬ 
sible  to  advocate  the  overthrow  of  the  Government  of  the  United  States 
by  force  and  violence  without  inciting  to  action  ? 

*  Mr.  Anofxl.  That  depends  always.  I  believe,  upon  the  particular 
circumstances  of  the  kina  of  words  usea,  the  circumstances  under  which 
they  are  used,  and  you  will  find  a  good  many  of  the  cases  since  the 
decision  in  the  Schenks  v.  United  States  case)  which  was  the  applica¬ 
tion  of  the  Espionage  Act  of  1917  and  the  whole  line  of  cases  in  which 
that  problem  is  involved.  It  is  the  same  problem  that  you  put  to  me 
a  moment  ago,  Senator  Jenner.  I  think  it  has  been  dealt  with  by  the 
Court  in  determining  whether  the  acts  of  the  convicted  accused*  who 
comes  before  the  Court  on  appeal,  ultimate  appeal,  are  either  overt 
acts  in  the  legal  sense  of  that  word  or  are  incitements  to  action.  I  note 
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that  many  of  those  decisions  where  the  clear  and  present  danger  rule, 
that  famous  rule  originated  with  I  Iolmes  and  Branaois.  was  announced, 
resulted  often  by  a  divided  Court,  hut  occasionally  Dy  a  unanimous 
Court  in  upholding  the  conviction  because  the  words  used,  written  or 
spoken  wore  held  by  the  Court  to  be  an  incitement  to  action  forbidden 
by  the  statute  and  clearly  within  the  power  of  tho  legislature  to  penal¬ 
ize.  It  is  a  problem  of  particular  circumstances,  sir.  I  don’t  think 
anyone  can  give,  certainly  least  of  all  I,  a  rule  of  thumb  answer  in 
general  terms  which  will  hold  good  and  carries  an  analytical  meaning. 

Mr.  Sourwine.  You  donot  think  then  that  the  decision  in  the  Yates 
case  has  rendered  the  Smith  Act.  virtually  unenforceable? 

Mr.  Anoell.  No,  I  don’t  think  so,  sir.  I  am  not  a  prosecutor,  but 
frankly,  I  doubt  it. 

Mr.  Sourwine.  You  know  that  the  Federal  prosecutors  have  dis¬ 
missed  virtually  all  of  tho  Smith  Act  cases  which  were  pending. 

Mr.  Angell.  I  havo  read  tlint  a  good  many  of  them  have  been 
dismissed. 

Mr.  Sourwine.  That  must  have  been  based  on  their  judgment  that 
the  act  was  now  unenforceable ;  if  they  thought  they  had  cases,  they 
would  have  gone  ahead. 

Mr.  Anoell.  Is  that  a  reason  for  stripping  the  Supreme  Court  of 
jurisdiction? 

Mr.  Sourwine.  I  am  sorry.  I  didn’t  mean  to  be  argumentative. 
I  am  attempting  to  get  your  views.  If  you  say  it  is  not,  that  is  what 
we  want  to  know. 

Senator  Jennkr.  Let’s  proceed  here  as  fast  as  we  can  with  the  wit¬ 
ness  and  counsel  because  we  have  two  other  witnesses  and  it  is  now 
18  minutes  of  twelve. 

Mr.  Anoell.  May  I  comment  briefly,  sir.  I  do  this  with  some  sense 
of  diffidence  at  least  because  I  am  now  criticizing  some  of  your  own 
testimony  and  remarks  on  the  Senate  floor  in  support  of  this  bill,  but 
I  am  confident,  may  I  say,  that  you  recognize  that  honest  men  may 
differ  in  their  views  and  that  all  reasonable  views  may  properly  be 
expressed. 

Senator  Jenner.  May  I  say  I  am  used  to  criticism,  so  go  right 
ahead.  ’’ 

.  Mr.  Anoell.  I  think,  sir,  that  your  statement  as  to  the  Jencks  de¬ 
cision,  that  Jencks  could  paw  through  the  FBI  files  to  his  own  satis¬ 
faction,  without  any  interference  from  a  judge  is  mistaken. 

Senator  Jenner.  Don’t  you  think  the  Attorney  General  felt  the 
same  way  or  else  we  wouldn’t  have  had  to  rush  legislation  last  session 
to  correct  the  situation? 

Air.  Anoell.  I  say  there  again  there  is  a  difference  as  to  what  some¬ 
body  else  thought. 

Senator  Jenner.  Surely. 

Mr.  Anoell.  1  think  the  rush  for  the  legislation  and  the  passage 
of  that  bill  which  became  Public  Law  269,  I  think,  was  prompted 
largely  by  what  I  venture  to  believe  was  a  misunderstanding.  This 
does  sound  presumptuous,  I  know.  I  hope  it  won’t  be  taken  ultimately 
to  be  as  such.  A  misunderstanding  of  the  Jencks  case  by  some  of  the 
lower  court  judges  and  others  who  thought  that  the  effect  of  the 
Jencks  decision  would  be  to  permit  the  counsel  for  the  defense  at 
the  customary  pretrial  proceeding  to  obtain  access  to  the  FBI  files, 
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including,  of  course,  previous  statements  nmdo  by  ono  who  was  going 
(o  Iw  a  witness  against  the  accused.  1  don't-  think  (hat  Iho  donks  deci¬ 
sion  had  Anything  to  do  with  pretrial  examination.  1  think  that  tho 
general  decision  only  was  an  application  of  a  long-established  general 
rule  that  where  X  appeal’s  as  tlio  witness  for  ono  party  against,  the 
other,  tho  opposing  party  may  say,  “Did  you  over  give  a  report  or  a 
statement  on  this  subject-  matter  of  your  present-  testimony ¥”  1  f  tho 
witness  says,  “Yes,  1  did, “  and  often  they  have  forgotten — it  is  truo 
in  negligence  actions,  for  instanco,  where  tho  investigators  for  tho 
street  railway  company  or  tho  railroad  come  around  to  the  witnesses 
and  get.  statements  from  them  ami  counsel  for  the  othor  sido  then 
says,  “Produce  that  statement,”  so  ns  to  enable  him  to  see  whether 
the  testimony  then  I  icing  given  accords  with  what  the  man  said  at 
the  time  ho  gave  the  statement,  which  was  at  tho  time  of  or  shortly 
after  tho  occurrence  in  question.  It  is  to  cnnblo  him  to  test  tho  credi¬ 
bility  of  (lie. witness,  both  ns  to  honesty  and  accuracy  of  his  recollec¬ 
tion.  That  is  an  old,  old  rule,  not-  only  in  civil  cases  but  in  criminal 
cases.  That  Is  my  understanding  of  the  basis  of  tho  dcncks  decision, 
and  not-  that  it  gave  tho  accused  tlio  liberty,  as  you  put  it  dramatically, 
to  go  pawing  through  all  the  Fill  tiles.  1  quite  ngreo  that  shouldn’t 
lie  done,  of  coui’so.  There  shouldn't  lie  general  access  to  tho  Fill  tiles. 
T  know  too  much  nliout-  what  they  contain.  1  have  had  occasion  at  tho 
time  1  mentioned  myself  to  read  and  study  too  many  hundreds  of  thoso 
liles. 

Air.  SoiutwiNK.  You  know  that  legislation  has  lieen  passed  to  deal 
with  the  dcncks case  ( 

Mr.  Axukll.  Yes. 

Mr.  SoimwiNK.  And  that  it  is  not  involving  Senator  denuor’s  bill 
•Ifrlttf 

Mr.  Anoki.l.  Yes. 

Senator  dernier,  a  moment  ago  you  spoke  of  what  Iho  views  of  the 
Attorney  General  were.  There  is  quoted  on  page  :)  of  my  written 
testimony  here,  my  written  statement,  something  of what-  Mr.  Brownell 
did  say  at-  that  time  nliout  the  principle  of  tho  dcncks  decision,  which 
I  think  is  quite  a  relevant  one.  I  hope  that  you  may  think  tho  remain¬ 
der  of  my  written  statement,  which  I  will  not  tako  the  time  to  read, 
worth  reading. 

Senator  Jrnnkr.  It  is  all  in  tho  record. 

Mr.  A  norm..  It  is  nil  in  there.  I  think  this  legislation  is  unneces¬ 
sary,  sir.  I  think,  with  nil  due  respect  to  you,  it  is  highly  unwise. 

Senator  Jrnner.  We  are  certainly  glad  you  hnvo  appeared,  and  we 
are  very  glad  to  have  your  views. 

Mr.  Anokli..  Thank  you  for  tho  reception. 

Senator  J knner.  Th*e  next  witness  will  be  A.  J.  Muste. 

Mr.  Socrwink.  Mr.  Ohnirmnn,  we  have  a  telegram  from  Mr.  Muste 
stating  that  he  will  not  be  able  to  appear  because  he  has  been  called 
to  Los  Angeles  and  that  he  will  communicate  later  about  filing  a 
statement  with  the  committee. 

Senator  Jenner.  All  right. 
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(Tho  telegram  nnd  correspondence  nrc  ns  follows :) 

The  Femowbiiip  ok  Hecojicimation, 

New  York ,  N,  Y.t  February  19,  1958 . 

Mr.  J.  0.  SotmwiNK, 

Huffed  State*  Senate  Office  IlulMinp, 

W  ashington,  l).  C. 

Dear  Sir:  I  have  been  Informed  In  n  general  way  of  Hie  contents  of  Bonnie 
bill  2 IMS  nnd  nm  (old  llmt  there  nre  (o  be  hearing*  on  till*  bill. 

1  nm  writing  lo  auk,  In  the  first  place,  If  you  will  send  tne  n  copy  of  this  bill 
promptly  nnd  also  of  any  mntorlnl  relating  to  II  that  may  be  nvallnble. 

In  tho  second  place,  It  would  npiicnr  Hint  thin  bill  has  n  fundamental  bearing 
on  certain  basic  civil  HltcrUc*  nnd  this  Is  n  matter  In  which  the  Fellowship  of 
Itecoiiclllntlon  hns  always  l>cen  deeply  Intercsteil.  On  behalf  of  the  National 
Council,  therefore,  of  the  Fellowship  of  Ileconclllatton,  I  request  tho  opportunity 
of  appearing  at  these  hearings  on  the  bill  nml  I  should  appreciate  some  Indica¬ 
tion  from  you  when  It  would  be  convenient, 
sincerely, 

A.  J.  Muste. 


KwmcARY  21,  1058. 

Mr.  A.  .1.  MrsTK, 

Tho  FcUmr*hip  of  UcconctHniion, 

New  York ,  N .  K. 

Dear  Mr.  Mvstk:  Responding  to  your  letter  of  February  10,  here  Is  a  copy 
of  the  bill  S.  2010,  together  with  a  printed  copy  of  the  previous  hearing  held 
on  this  measure. 

In  accordance  with  your  request,  time  hns  been  allotted  you  to  testify  on  this 
bill  on  Thursday,  February  27.  The  hearing  will  convene  at  10:80  n.tn.  In  Itoom 
424,  Senate  Otfice  Jhilldlng. 

Your  attention  Is  culled  to  the  rule  of  the  committee  requiring  that  any  wit¬ 
ness  having  u  statement  to  present  to  the  commit  Ice  submit  copies  24  hours  in 
advance  of  his  testimony. 

Sincerely, 

J.  O.  Son rw ink.  Chief  Counsel. 


I  Am  Anoei.es,  Came. 

J.  II.  SOURWINB, 

Senate  Judiciary  Committee, 

Senate  Office  Cult  ding,  Washington,  0.  C.: 

Hog  ret  Mug  called  Los  Angeles  and  consequent  Inability  net  upon  your  cour¬ 
teous  offer  regarding  testimony  Thursday.  Will  communicate  later  about  filing 
statement  with  committee. 

A.  J.  MU8TE. 

Senator  Jennkr.  George  J.  Thomas. 

You  may  bo  seated.  Will  you  give  tbo  committee  your  full  name? 

STATEMENT  OF  GEORGE  J.  THOMAS,  EXECUTIVE  DIRECTOR,  THE 
CONGRESS  OF  FREEDOM,  INC. 

Mr.  Thomas.  My  name  is  George  J.  Thomas,  of  Omaha,  Xebr. 
Senator  Jennkii.  Where  do  you  reside  in  Omaha  i 
Mr.  Thomas.  1380  Turner  lJoulevard. 

Senator  Jennkr.  Are  you  here  ns  mi  individual  or  are  you  repre¬ 
senting  some  organization? 

Mr.  Thomas.  I  am  the  executive  director  of  the  Congress  of  Free¬ 
dom.  Thai  is  mi  organization  which  holds  annual  conventions. 
Senator  Jennkr.  What  is  the  membership  of  this  organization? 
Mr.  Thomas.  The  membership  is  around  500  in  that  its  members 
represent  other  organizations. 

Senator  Jennkr.  Oh,  I  see. 
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Mr.  Tiioma8.  So  that  wo  really  have  no  idea  of  how  mnny  people 
it  does  represent,  kilt  they  conio  from  nil  ovor  (ho  United  States. 

Senator  Jknnkii.  You  may  pi“oeeed  thou.  You  have  a  prepared 
statement? 

Mr.  Thomas.  Yes,  sir. 

Senator  Jrnnkh.  Proceed,  please. 

Mr.  Thoma8.  Thank  you,  Mr.  Chairman,  for  tho  privilego  of  ap¬ 
pearing  before  your  most  important  committee  on  this  all  important 
subject  of  Sonnto  bill  ‘2640,  to  limit  appellato  jurisdiction  of  tho  Su¬ 
premo  Court. 

To  idontify  myself.  I  am  the  executive  director  of  Tho  Congress 
of  Freedom,  Inc.,  with  hendaunrtors  in  Omnhn,  Nobr.  I  am  also  tho 
editor  of  tho  Greater  Nebraskan,  a  mngazino  of  political  opinion.  I 
hnvo  had  an  active  interest  in  tho  government  of  our  Nation  for 
innny  years.  My  homo  has  been  in  Nebraska  nil  my  lifo  and  in 
Omaha  for  tho  past  25  veal's. 

In  tho  personals  of  tho  want  ads  of  our  daily  pnpor,  wo  often  rend 
something  like  this:  “Mr.  Carlisle  .Tones  horeby  serves  notico  that 
hereafter,  ho  will  not  bo  responsible  or  liable  for  any  bills  or  dobts 
incurred  l>y  Fhoobo  May  Jonas.”  Financially  Mr.  and  Mrs.  Jonas 
havo  corn©  to  tho  parting  of  the  ways. 

If  the  Senate  bill  2640,  the  need  for  which  wo  nro  testifying  to  to¬ 
day,  should  finally  become  law,  it  would  also  servo  notice  Hint  tho 
appellate  jurisdiction  of  tho  Supremo  Court  had  been  limited  to  the 
oxtent  that  it  could  11c  longer  henv  oases  or  actions— 

(1)  Against  a  witness  charged  with  contempt  of  Congress,  or  of  any  com¬ 
mittee  or  subcommittee  of  tho  United  States  Congress ; 

(2)  Against  any  officer  or  ngcucy  of  tho  executive  branch  of  the  Federal 
Government  In  the  administration  of  any  program  established  pursuant  to 
an  act  of  Congress  for  the  elimination  from  service  as  employees  in  the  execu¬ 
tive  branch  of  Individuals  whose  retention  may  Impair  the  security  of  the 
United  States  Government; 

(S)  Any  statute  or  executive  regulation  of  any  State,  the  general  purpose 
of  which  Is  to  control  subversive  activities  within  such  State; 

(4)  Any  rule,  bylaw,  or  regulation  adopted  by  a  school  board,  board  of  edu¬ 
cation,  board  of  trustees,  or  simitar  body,  concerning  subversive  activities  In 
Its  teaching  body;  and 

(5)  Any  rule,  law,  or  regulation  of  any  State,  or  of  any  board  of  examiners, 
or  similar  body,  or  any  action  or  proceeding  taken  pursuant  to  any  such  law, 
rale,  or  regulation  pertaining  to  the  admission  of  persons  to  the  practice  of  law 
within  the  State. 

I  have  copied,  of  course,  your  bill,  Senator. 

In  other  wonts,  the  Supreme  Court  of  the  United  States  would 
havo  lost  its  access  to  the  privilege  of  having  the  last,  word  in  cases 
coming  under  the  categories  described  above.  With  that  we  are  in 
full  accord. 

The  record  of  the  decisions  that  have  been  handed  down  during 
the  past  4  years  having  to  do  with  communism  and  Communists  by 
the  majority  of  our  United  States  Supreme  Court  reads  like  what 
one  might  expect  to  read  in  a  tale  of  the  “Fall  of  an  Empire.”  That 
record  of  something  that  has  occurred  in  this  land  of  freedom  is 
unbelievable. 

Former  Senator  Herbert  R.  O’Conor,  chairman  of  the  American 
Bar  Association’s  committee  on  Communist  tactics,  strategy,  and  ob¬ 
jectives.  has  reported  that  “modem  history  is  filled  with  the  wrecks 
of  republics  which  were  destroyed  from  within,”  Some  of  them  huve 
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boon  tho  Gcrimin  Republic,  tho  Kerensky  government  of  Russia,  and 
tlio  Itopublics  of  Czechoslovakia,  Poland,  and  China.  They  tried  to 
coexist  with  tlio  Communists  who  responded  by  destroying  them. 

Tlio  National  Roviow,  in  its  issuo  of  February  15,  1058,  states 
that  within  the  past  10  months  the  Supremo  Court  has  roviowed  10 
cases  that  lienr  on  intornnl  security.  In  all  10  the  Court  lias  found 
in  favor  of  thoso  who  appealed  against  one  or  another  law;  or  ad¬ 
ministrative  regulation  designed  to  protect  the  Nation  against  in¬ 
ternal  subvemion.  Thoso  cases  have  now  become  almost  national  red 
liglits  of  warning  of  tlio  destruction  of  our  Govornmont  and  our  lib¬ 
erties,  if  nothing  is  accomplished  to  nullify  their  results. 

Tlio  Communist  Daily  worker  described  the  effect  of  tlieso  deci¬ 
sions  ns  follows: 

Tho  Court  <1  dive  ml  n  triple-barreled  attack  on  (1)  the  Department  of  Jus¬ 
tice  amt  Ha  Smith  Act  trJata;  (2)  the  free-wheeling  congressional  Inquisitions; 
and  (8)  tho  hateful  loyalty-security  program  of  tho  executive.  Monday,  Juno 
17,  Is  already  a  historic  landmark. 

Tho  repeal  or  tho  weakening  of  these  niiti-Communist  laws  and  com¬ 
mittees  is  in  tho  foie  front  of  tlio  program  of  the  Communist  Party 
of  the  United  States  today. 

Already  the  Supremo  Court  lias  dealt  a  succession  of  blows  at  key 
points  of  tlio  legislative  structure  erected  by  Congress  for  the  pro¬ 
tection  of  our  internal  security  against  this  Communist  conspiracy. 
Timo  after  time  Congress  has  moved  to  restore  legislative  bulwarks, 
and  time  after  time  tho  Supremo  Court  has  knocked  out  the  props 
from  under  these  laws. 

There  was  a  lime  when  tho  Supreme  Court  conceived  its  func¬ 
tion  to  lio  the  interpreter  of  the  laws.  Rut  for  some  time  now,  it 
has  apparently  considered  its  function  to  be  the  making  of  tlio  laws. 
Today,  tlio  members  of  tlio  Court  go  even  further.  They. keep  change- 
ing  the  laws,  and  oven  change  the  moaning  of  our  Constitution.  The 
lower  courts  have  recognized  this  situation  and  now  at  times  withhold 
decisions  awaiting  a  now  decision  by  the  Supreme  Court. 

David  Lawrence  wrote: 

The  most  spectacular  and  yet  the  most  sensational  happening  of  oor  times  is 
the  manner  In  which  the  48  States  are  being  deprived  of  their  rights  by  the 
Supreme  Court  of  the  United  States. 

He  was  commenting  on  the  decision  of  the  Court  that  a  worker  must 
join  a  labor  union  or  bo  deprived  of  his  job  with  the  railroad.  Th*. 
case  had  originated  in  Nebraska  which  lias  a  right-to-work  amend¬ 
ment  in  its  State  constitution.  The  decision  took  from  the  States 
their  power  to  regulate  employment  relations.  In  his  concurring 
opinion,  Justice  Frankfurter  virtually  acknowledged,  that  the  Su¬ 
preme  Court  is  a  political  body  which  changes  its  views  with  the 
whims  of  popular  opinion,  lie  lauds  this  ns  a  virtue.  This  view 
is  contrary  to  one  expressed  by  Charles  Evans  Hughes,  who,  as 
Chief  Justice  back  in  1935,  stated  that  “extraordinary  conditions 
do  not  create  or  enlarge  constitutional  power.” 

There  is  no  question  out  that  the  Supreme  Court  is  taking  undue 
advantage  of  our  Nation’s  laws  and  security.  There  is  no  way  for 
Congress  to  invalidate  or  repeal  a  decision  of  the  Supreme  Court, 
even  when  that  decision  is  legislative  and  policymaking  in  nature. 
Congress  can  in  some  cases,  according  to  Senator  Jenner,  strike 
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down  judge-nmdo  law  li y  enacting  a  new  law  or  by  correcting  Jlio 
Courts  error  msneclingtho  intent  of  the  law  by  a  new  declaration 
of  intent.  The  Court  lias  to  all  practical  purposes  Ixvomc  a  legis¬ 
lative  branch  of  the  Government  anil  its  feats  are  not  subject  to  re¬ 
view,  Two  Menders  of  Congress  last  night  at  Catholic  Ihiivcisily 
railed  it  an  oligarchy.  Could  the  dictates  of  a  Tito  or  a  Khrushchev 
lie  more  arbitrary f*  These  men  of  (he  Court  have  Iveu  appointed 
for  life,  They  can  divide  to  hear  or  not  to  hear  (he  various  cases. 
They  control  in  the  ultimate  all  the  lower  courts.  They  choose  to 
hear,  usually,  only  about  10  percent  of  the  eases  that  tliey  mv  re¬ 
quested  to  bear. 

'Hie  .lust ices  of  the  Supreme  Court  Imvc  some  IS  clerks.  They  am 
usually  honor  graduates  of  our  various  law  schools.  These  clerks 
do  a  great  deal  of  the  footwork  for  the  .lust ices,  especially  in  peti¬ 
tions  for  certiorari. 

According  to  one,  William  IT.  Ilelinquist,  who  was  a  clerk  for  the 
late  Justice  Jackson,  some  of  these  clerks  could  hnvo  something  to 
do  with  the  opinions  rendered  by  the  Court.  Some  am  imbued 
with  deeply  held  notions  about  right  and  wrong  and  in  some  of  llieir 
youthful  exuberance  permit  llieir  notions  to  engender  a  cynical  dis- 
rv\s|KH't  for  the  capabilities  of  anyone,  including  Justices,  who  may 
disagree  with  them.  These  clerks]  am  known  to  have  considerable  to 
do  with  formulating  and  (he  writing  of  some  of  (he  opinions  handed 
down  hy  the  Court.  During  the  period  liclmnuist  was  connected  with 
the  Court,  some  of  the  tenets  of  the  “liberal”  point  of  view  which 
commanded  the  sympathy  of  a  majority  of  the  clerks  worn  ext i vine 
solicitude  for  the  claims  of  Communists  amt  other  criminal  defendants, 
expansion  of  Federal  power  at  the  expense  of  private,  great  sympathy 
toward  any  governmental  regulation  of  business— in  short,  the  political 
philosophy  now  espoused  by  Chief  Justice  Karl  Warren.  Tliis  par¬ 
ticular  uias  of  the  clerks  could  have  n  fleeted  the  Court  s  certiorari 
decisions.  Where  any  such  bias  did  exist,  its  direction  was  to  the 
political  left. 

An  earlier  clerk  in  the  Supreme  Court  was  Alger  Miss,  whose 
employer  was  Justice  Frankfurter.  And  Felix  Frankfurter  was  a 
very  close  friend  of  Justice  Oliver  Wendell  Holmes.  George  S. 
Montgomery,  Jr.,  a  prominent  lawyer  of  New  York  City,  in  a  speech 
before  our  Congress  of  Freedom*  in  the  Veterans*  War  Memorial 
Auditorium  in  Sail  Francisco  in  1055  described  this  strange  relation¬ 
ship  bet  ween  these  two  men. 

It  began  in  1010,  when  Holmes  was  75  and  Frankfurter  2.3.  It 
lasted  through  the  years  and  resulted  in  the  publishing  recently  of  two 
volumes  of  letters.  These  volumes  aiv  very  appropriately  introduced 
by  Mr.  Felix  Frankfurter,  with  the  salutation  “Dear  Felix”  on  every 
other  page. 

You  will  find  many  significant  things  in  these  letters?  but  probably 
the  most  significant  Is  the  great  tie  that  these  two  men  had  in  that 
they  had  an  utter  contempt  for  God,  not  merely  for  God,  because 
they  did  not  believe  in  God,  but  for  the  very  ideal  of  God,  and  for  any 
human  being  who  was  so  stupid  as  to  believe  in  God  or  the  things  of 
the  Spirit. 

Oliver  Wendell  Holmesalsohad  the  utmost  contempt  for  our  Ameri¬ 
can  Constitution  and  during  his  long  career  we  find  instance  after  in¬ 
stance  where  he  did  his  best  to  circumvent  the  restrictive  provisions  of 


LIMITATION  OK  APPKLLATK  JUItlKDICTlOX 


233 


it.  Is  it  too  fur  n  stretch  of  the  imagination  to  Mieve  that  liis  friend 
ami  mlmiivi'j  Felix  Frankfurter,  u  leader  in  our  Supreme  Court,  is 
carrying  on  in  the  Holmes  tradition? 

On  Monday,  May  17,  1951,  the  Supreme  Court  handed  down  its 
well-known  decision  in  the  school-segregation  ease,  Ignoring  all 
custom  and  tradition  of  a  /'rest  region  in  our  country,  disregarding 
judicial  pivccdent  and  basing  its  decision  on  sociological  and  psycho¬ 
logical  textbooks  written  by  Socialists  and  leftwing  sympathizers,  it 
iTversed  the  “separate  hut  equal”  system  (hat  had  been  promulgated 
by  its  predecessors  for  90 years. 

The  decision  was  inexcusable.  It  has  brought  strife  where  there 
was  no  strife.  It  has  torn  down  in  a  few  brief  years  all  the  progress 
made  in  rare  relations  throughout  the  preceding  90  years.  James  J. 
Kyrnes,  himself  a  former  memlier  of  (lie  Court,  said  the  decision 
expanded  the  Constitution  by  reading  into  it  something  which  was 
never  there. 

An  editorial  in  the  Omaha  World-Herald  asked  the  question:  ^ 

llow  iltil  (lit*  Court  flint  xoiuctlilnK  In  Hit*  tllli  innenUmcnt  (lint  Jti.sllftcri  a 
Pcslcrii)  nnlcr  hilcxrntliiK  local  hcIukUsV  Not  IhroiiKli  lean  I  prmilent.  All  the 
prectnlctilK  lire  the  oilier  way.  Where  fine***  llie  Court  ao  when  11  cunts  anlile 
iejjitl  iimrclculs?  To  “iiHxImi  nutlMirlfy"  sitM  the  Supreme  Court.  Not  inmlern 
leant  authority  hut  “jiitrtlern  jisyeholoaleHl  authority*'.  In  a  fiH*tnote  I  he  Court 
UnIihI  as  Us  “modern  alltlmrlty,,  the  wrltliias  of  seven  sociologists. 

Chief  of  these  authorities  was  Dr.  Ominar  Myrdahl,  who  had  lx*en 
brought  licit1  from  the  Cniversity  of  Sweden  in  I9J7  by  the  Carnegie 
Foundation  for  Fence,  lie  called  himself  a  social  engineer.  Senator 
Eastland  says  he  was  a  Socialist  who  had  served  the  Communist  cause. 
Ho  had  no  knowledge  of  the  Negro  problem  in  this  country,  hut  lie  was 
hired  to  investigate  race  relations  in  this  country.  He  was  a  man  who 
iKdievedthaf  the  American  Const  it  lit  ion  was  “impractical  ami  unsuifed 
to  modern  conditions"  and  i hat  “its  adoption  was  a  plot  against  the 
American  people.” 

Dr.  Myrdulil  was  assisted  by  a  staff  picked  by  the  Carnegie  Founda¬ 
tion,  and  he  was  allowed  plenty  of  money  to  do  the  work.  His  result¬ 
ing  compilation,  a  book  entitled  “An  American  Dilemma”  had  1,-400 
pages.  His  lie  I  pc  is  were  social  experts  and  contributed  *272  articles  to 
the  collection.  Some  of  these  social  experts  had  long  lists  of  connec¬ 
tions  with  Communist  organizations  or  Communist- front  giv*»m«  One 
of  these  was  W.  K.  duHois,  another  E.  Franklin  Frazier  with  18  cita¬ 
tions  by  the  House  Cn-Ainerionn  Activities  Committee,  ami  another, 
Theodore  Hrnmeld,  who  had  had  10  known  connections  with  com¬ 
munistic,  Communist -front  or  Communist-dominated  organizations. 

The  Supreme  Court  of  today,  bypassing  judicial  precedent,  has  un¬ 
dertaken  a  campaign  to  level  every  existing  harrier  against  Communist 
lienctretion  into  our  Government.  It  seems  to  have  also  taken  a  spe¬ 
cial  interest  in  the  criminal.  Since  1950,  crimes  have  increased  A  times 
as  fast  as  the  population.  A  major  crime  is  committed  every  12^ 
seconds,  a  murder  every  A%  minutes,  and  a  raping  every  2G  minutes. 

One  of  the  men  wlu/eontrilmted  to  this  sickening  total  was  a  resi¬ 
dent  of  the  District  of  Columbia.  His  name  is  Andrew  R.  Mallory. 
He  was  convicted  of  raping  a  defenseless  woman  as  she  washed  the 
family  clothes  in  the  basement  of  her  apartment.  His  conviction, 
upheld  by  the  circuit  court  of  appeals,  was  reversed  by  the  Supreme 
Court.  The  decision  was  written  hv  Justice  Felix  Frankfurter  who 
referred  tenderly  to  the  rapist  as  a  19-year-old  lad.  The  Court  did  not 
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llud  Mallory  innocent.  It  did  not  suggest  that  there  was  any  doubt 
about  his  guilt.  It  simply  made  n  now  rulo  denying  the  police  tho 
right  to  question  n  susi>oct  before  arraignment.  Tho  rapist  walked 
out  of  jail  a  free  man,  who  may  commit  another  ratio  in  nnother  base¬ 
ment.  Of  this  verdict,  Assistant  Attornoy  General  Olney  is  imported 
tohavesnid: 

A  great  many  serious  crimes  will  go  unpunished  because  of  llie  procedure*  sot 
up  by  I  ho  Court  In  Ibis  case. 

This  past  week,  1,200  Melbmlisl  ministers  mul  laymen  gulbeml  in 
this  oily.  They  enmo  lo  nhm  uelion  in  view  of  (lie  seriousness  of  tho 
explosive  situations  now  developing  in  many  of  our  largo  cities.  Ono 
of  tho  greatest,  migrations  of  all  history  is  Mud  of  tho  people  moving 
from  tho  country  to  tho  city.  The  seriousness  of  the  situation  was  par¬ 
ticularly  impressed  upon  them  bv  the  warning  here  in  Washington 
that  it  was  worth  one's  life  to  walk  the  sheets  of  the  city  of  Washing¬ 
ton,  Hie  Capital  of  tho  strongest  nation  in  the  world,  after  8  in  tlio 
evening, 

Tho  Nation  has  already  been  apprised  of  this  situation  by  headlines 
such  ns  appeared  in  the  U.  S.  News  &  World  ltoport  about— 

Tn  Washington  they  are  easing  up  on  murderers.  Why  V  It  Is  iwsslblo  to  get 
away  with  murder  now  In  the  Nation’s  Capital  under  certain  conditions.  Why? 
lXvIslous  of  the  Supremo  Court  provide  new  loopholes.  There  Is  fear  In  tho 
streets  of  the  Nation’s  Capital.  People  attacked,  susiiocts  frees!.  Supreme  Court 
gets  the  hlame. 

So  il  appears  that  not  only  has  the  Court  taken  away  from  tho  Stato 
tho  right  to  regulate  its  employment  relations  and  (bo  right  to  protect 
itself  from  crime,  but  it  has  also  taken  away  from  the  State  tho  right 
to  protect  itself  against  Communist  insurrection  and  inliltration. 
That  question  was  settled  in  the  Steve.  Nelson  case  against  tho  State 
of  Pennsylvania.  An  admitted  Communist,  Nelson  was  freed  by  tho 
Court  when  it  held  that  the  Stato  antisedition  laws  wero  invalid  on  tho 
ground  that  tho  Smith  Act,  a  Federal  law  dealing  with  sedition,  had 
superseded  the  State  laws  dealing  with  it. 

Ironically  enough,  according  to  Judgo  ltobcrt  Morris,  this  Supreme 
Court  lias  supplemented  the  decree  nullifying  the  right-  of  tho  .States 
to  defend  themselves  by  eliminating  also,  for  all  practical  purposes, 
the  right  of  the  Federal  Government  to  check  subversion  and.  insur¬ 
rection.  Virtually  every  Communist  whom  tho  internal-security  offi¬ 
cials  in  our  Justico  Department  have  caused  to  ho  convicted  may  bo 
liberated  in  the  days  ahead  as  a  result  of  these  Court  decisions. 

In  Massachusetts  15  Communists  against  whom  action  had  been 
taken  bv  the  State  had  to  be  liberated  and  allowed  to  continue  on  with 
their  subversive  work.  The  senior  Senator  from  New  Hampshire  has 
stated  that  if  the  situation  becomes  any  more  serious  in  his  State,  the 
people  will  have  to  take  the  law  into  their  own  hands. 

Just  a  week  after  tho  rendering  of  the  decision  in  the  Nelson  case 
the  Court  held  in  the  Sloehower  case  that  a  municipality  could  not  re¬ 
move  or  get  rid  of  a  Communist  professor.  New  York  had  to  rehire 
some  of  its  teachers  and  give  them  back  pay.  Professor  Sloehower 
was  indemnified  to  the  tune  of  $40,000.  In  this  case,  despite  every 
argument  that  proved  the  recklessness  of  the  Supreme  Court’s  deci¬ 
sion,  the  Court  was  unmoved. 
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Three  weeks  later,  on  April  30,  1050.  nftor  having  demolished  the 
legislati  vo  power  of  the  States  in  tho  field  of  subversion  in  its  decision 
in  the  Nelson  ease,  nml  having  crippled  the  powers  of  the  municipali¬ 
ties  to  rid  themselves  of  subversive  employees  by  its  decision  in  the 
Slwhower  case,  the  Supreme  Court  completed  tho  full  circle  by  deal¬ 
ing  a  devastating  blow  to  the  executive  branch  of  the  United  States 
Government.  'Inis  was  the  case  of  tho  Communist  Party  v.  The  Sub¬ 
versive  Activities  Control  Hoard .  For  6  years,  tho  Justice  Depart¬ 
ment  hud  made  exhaustive  efforts  to  prove  that  the  Communist  Party 
was*  subversive.  It  Imd  hundreds  of  testimonies  to  prove  its  case. 
The  Supremo  Court  threw  them  all  out  mid  remanded  the  case  for 
reassessment  because,  it  said,  three  of  the  testimonies  were  tainted. 

In  the  Watkins  case,  tlio  Court  dealt  a  devastating  blow  to  the 
power  of  Congress  to  inform  itself.  It  is  now  possible  for  reluctant 
witnesses  to  stop  an  investigation  in  its  tracks.  Chief  Justice  Wnrren 
wrote  tlie  decision  In  the  Watkins  case,  concluding  with  the  false 
statement : 

TMn  new  |ilinnc  of  legislative  Inquiry  Involves  n  broniLscnle  Intrusion  Into  the 
lives  nml  affairs  of  private  ettlxcns. 

In  this  final  case,  which  lias  a  Waring  on  the  proposed  law  under 
consideration,  Ihipliaol  Konigsberg.  of  California,  had  applied  for 
admission  to  the  bar  of  the  State.  Konigsberg  was  for  years  a  Com¬ 
munist  of  the  shabbiest  type,  according  to  the  California  Committee 
on  Un-American  Activities.  He  was  listed  among  “notorious  Stalin¬ 
ists  who  have  consistently  followed  the.  twists  and  turns  of  the  Stalin¬ 
ist  line."  lie  was  one  who  had  a  long  record  of  duplicity  and  betrayal 
of  the  interests  of  lalmr,  minorities,  and  liberal  groups. 

Despite  this  unspeakable  ivcord,  this  Konigsberg  hud  tho  gall  to 
apply  for  admission  to  the  California  bar.  After  extensive  hearings, 
in  which  he  followed  the  usual  evasions  and  provocations  of  the  Com¬ 
munists,  the  bar  committee  refused  to  certify  that  Konigsberg  was 
a  person  of  good  moral  character.  The  State  supreme  court  upheld 
the  committee,  but  the  United  States  Supreme  Court  reversed  the 
ruling.  Justice  Hlaek  wrote  the  opinion,  and,  according  to  him. 
more  membership  in  a  conspiracy  that  for  40  years  has  sought  the 
destruction  of  our  country  is  no  blemish  on  one’s  character  nor  a 
sufficient  reason  to  deny  one  the  right  to  practice  law  in  the  courts  of 
the  United  States. 

As  one  reads  the  record  of  the  decisions  of  our  Supreme  Court,  he 
is  astounded  at  their  evident  determination,  not  only  to  arouse  and 
instigate  confusion  and  ill  will  among  onr  people,  but  to  erase  every 
barrier  against  the  destruction  of  our  Nation  in  favor  of  tlm  Com¬ 
munists  and  their  fellow  travelers.  This  Court  should  be  circum¬ 
scribed  in  every  way  possible,  if  it  cannot  be  impeached.  Even  should 
that  happen,  the  Nation  would  undoubtedly  oc  faced  again  with  a 
court  of  similarly  minded  men.  The  interests  that  have  secured  the 
appointment  of  this  Court  could  force  the  selection  of  another. 

The  position  taken  today  by  the  United  States  Supreme  Court  seems 
indefensible  to  me.  It  is  striking  at  the  very  roots  of  our  Republic. 
Why,  I  cannot  say,  other  than  to  believe  that  the  Court  is  evidently 
influenced  by  foreign  ideologies.  This  bill  seeks  to,  at  least,  push  the 
judiciary  back  into  its  own  territory,  thus  restoring  the  constitutional 
plan.  It  is  the  duty  of  our  political  branches  of  government  to  recover 
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their  power  to  decide  these  issues.  It  is  their  duty  to  ns,  us  citizens. 
We  ImvOj  ns  L.  Hix>nt  Hozell  writes  in  this  week1 s  National  Review,  a 
constitutional  right  to  popular  control  of  our  political  affairs. 

The  time  is  atliaud  when  wo  who  believe  in  America  and  who  ivcog- 
ni/.o  the  danger  that  is  within  our  midst,  as  it  is  so  glaringly  disclosed 
by  thcuo  decisions  of  the  Supreme  Court,  must  IkuhI  every  effort  to 
correct  the  situation.  The  passage  of  the  proposed  law  which  we  have 
had  the  privilege  of  discussing  and  endorsing  today  would  he  a  major 
assist  in  this  direction. 

Senator  Jknnp.il  Thunk  you,  Mr.  Thomas. 

Mr.  Sou kw ink.  I  have  one  question,  Mr.  Chairman.  Did  you  mean 
to  say  that  Alger  Hiss  had  been  law  clerk  to  Mr.  Justice  Frankfurter? 

Mr.  Thomas.  That  is  what  l  understood. 

Mr.  SoumviNK.  Wasn't  it  Justice  Holmes  to  whom  Hiss  was  law 
rlerk  ? 

Mr.  Thomas.  It  might  have  been,  but  I  know  he  was  clerk. 

Senator  Jknnkil  Thank  you,  Mr.  Thomas,  for  appearing  to  give 
your  testimony. 

There  being  no  further  witnesses  this  inorningto  bo  presented- — 

Mi*s.  Lank.  I  understood  that  I  was  to  lw  a  witness  this  morning. 

Senator  Jknnkil  How  long  will  it  take  you? 

Mrs.  Lank,  Certainly y  not  more  than  10  minutes. 

STATEMENT  OF  MRS.  HELEN  S.  LANE,  ARLINGTON,  VA. 

Senator  Jknnkil  (live  the  committee  your  full  name. 

Mrs.  IjAKti.  Helen  S.  huie,  Arlington,  Va. 

Senator  Jknnkil  Are  von  appearing  here  as  an  individual  ? 

Mrs*.  Lank.  As  an  individual,  hut,  us  my  talk  goes  on^  I  think  you 
will  find  that  I  will  probably  bo  speaking  for  other  individuals,  too, 
in  the  same  position. 

1  usually  prefer  speaking  without  notes,  Imt  I  think  it  will  be  pref¬ 
erable  if  I  read  it,  and  read  it  quickly. 

Thank  you  for  giving  me  time  to  testify  in  favor  of  Senate  bill  '2640, 
which,  I  believe,  will  bring  the  Supreme  Court  of  the  United  States 
into  a  position  more  nearly  approximating  the  laxly  it  was  set  up  to 
be,  one  to  protect  the  freedoms  of  Americans  without  protecting  tho 
rights  of  those  who  would  deny  to  all  Americans  tho  freedoms  guar¬ 
anteed  to  them  by  our  Constitution. 

As  I  am  no  expert  on  constitutional  law,  merely  one  who  through 
constant  study  is  daily  growing  in  admiration  of  it,  I  ask  to  confine 
invsclf  to  section  (4)  of  the  bill,  asking  that  the  appellate  jurisdiction 
of  the  Supreme  Court  shall  not  extend  to — 

any  rate,  bylaw,  or  regulation  adopted  by  a  school  board,  board  of  education, 
board  of  trustees,  or  similar  body,  concerning  subversive  activities  in  its  teaching 
body. 

Though  I  spoke  on  the  Ilill  last  year  against  Federal  aid  to  educa¬ 
tion  and  in  favor  of  local  control,  yet  I  am  consistent  in  today  asking 
for  Federal  aid  which  will  cost  the  taxpayers  nothing  but  will  give 
them  more  control  over  their  schools.  The  nearer  people  are  to  the 
Government,  the  better  can  they  inform  themselves  about  those  who 
govern  them,  the  more  zealously  watch  and  guard  and  the  freedoms 
our  Constitution  guarantees  them.  We  on  the  local  level — city,  county, 
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ami,  to  sonm  extent,  Stale— can,  if  wo  will,  study  (lie  actions,  ns  well  ns 
(ho  promises,  of  chip  representatives  in  Government. 

Senator  Jknnku.  Excuse  me.  Aio  you  u  member  of  (he  Arlington 
County  Seliool  Hoard  ? 

Mrs*.  Lank.  Yes. 

Senator  »f kn n kii.  Thunk  you.  Proceed. 

Mi’s.  Lank.  And,  on  (ho  loeal  level,  we  ean  often  best  snot  those  who 
do  not  serve  11s  well,  lint  we  have  l>eon  lulled  by  Hie  dogma,  of 
expert  ness  into  forgetting  that  the  price  of  freedom  is  eternal  vig¬ 
ilance.  Wo  arc  too  easily  diseournged  when  tho  experts  in  our  hire 
say,  “Como  to  us  with  your  problems  and  wo  will  listen — and  then 
do  exact  ly  as  we,  in  our  expert  wisdom,  wish  to  do.” 

In  no  field  has  this  dogma  of  expertness  been  more  disastrous  than 
in  public  education,  where  the  damage  lias  been  to  our  most  precious 
possessions,  our  children,  mid  this  in  spite  of  the  thousands  of  dedi¬ 
cated  teuehers  who  have  been  unable  to  resist,  the  tide  of  cxj>ertness. 

We  spend  billions  on  foreign  aid  which  we  fondly  hope  will  win 
friends  and  hold  hack  the  Communist  advance.  Wc  spend  billions 
on  public?  education  only  to  wake  up  with  a  jolt  when  wc  learn  from 
former  Communist  organizers  that  the  Soviet  organizers  lmve  lieen 
continuously  engaged  in  a  plan  to  penetrate  our  educational  institu¬ 
tions  at.  every  possible  point,  thus  threatening  our  security  and  our 
very  freedoms.  Individual  excellence  and  competition  lias  been 
discouraged  (noncompetitive  report  cards  during  the  best  training 
age  of  children,  as  an  example)  in  favor  of  readiness  to  learn  and 
group  activity  and  life  adjustment;  thus  weakening  the  will  to  work 
hard  and  to  enjoy  the  rewards  of  real  endeavor;  tints  making  them 
itmdy  to  depend  on  a  big- brother  welfare  government;  thus  making 
them  ready  for  world  government  (and  communism?). 

Those  who  awaken  to  the  Communist  danger  in  schools  are  called 
enemies  of  public  schools  for  the  signs  of  subversion  seem  too  fantastic 
to  l>o  true.  We  read,  we  listen,  we  study,  we  look,  and  gradually 
pieces  of  the  jigsaw  of  Communist  planning  form  a  pattern.  Hut 
the  most  discouraging  roadblock  to  the  ones  who  recognize  the  danger 
and  who  try  to  rid  the  school  systems  of  subversive  influences  has  been 
the  growing  tendency  of  the  Supreme  Court  to  nullify  their  efforts 
by  levelling  lower-court  decisions  against  Communists. 

Even  to  those  who  have  been  aware  of  the  Communist  infiltration 
in  churches,  foundations,  and  our  very  Government,  it  is  amazing 
to  find  the  control  of  our  public  system  of  free  schools— in  the 
philosophy  of  education,  the  emphasis  on  group  action,  the  dogma 
of  readiness  rather  than  on  early  drill  in  basic  subjects,  the  emphasis 
on  the  whole  child  by  which  they  grab  for  themselves  dominion 
over  all  activities  of  the  child,  relegating  parents,  church,  and  other 
civic  organizations  to  a  weak  position  with  little  authority. 

How  do  we  recognize  communism  in  schools?  First  by  reading  of 
their  goals  and  plans  in  educational  journals:  then  by  reading  books 
by  educators  who  themselves  recognize  the  dangers:  next  bv  studying 
the  imports  of  Government  hearings,  both  State  and  federal*,  on 
Communists  in  education;  and  we  find  that  influential  leaders  in  edu¬ 
cation  have  urged  teachers  “to  i*each  for  power,”  to  educate  children 
for  the  “social  state  in  which  they  are  to  live,”  to  educate  the  adults 
in  the  community  so  that  their  prejudices  will  not  affect  their  children. 
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and  fto  forth.  Wo  sco  n  soil  fortilo  and  ready  for  Communist 
cultivation. 

When  nil  educator  pinmdsliis  list  on  tho  tnhlo  to  emphasizo  his 
]in(riotism  whilo  refusing  to  innuiro  into  tho  speakers  brought  into 
tho  student,  hotly  (with  a  long  lino  of  Communist-front  activities) 
and  oven  refuses  in  suggest  to  teachers  in  churgo  who  might  bo 
brought  in,  an  alarm  boll  nngs. 

Wlion  a  social-studios  toachor  criticizes  tho  Wnltor-McCarmn  Act 
(one  of  tho  chief  targets  of  tho  Communists)  but  refuses  to  allow  a 
student  to  play  a  record  telling  (ho  CongroKunun’s  explanation,  ail 
alarm  bell  rings.  Is  academic  freedom  not  for  students? 

When  a  school  board  grudgingly  spends  $.‘1  for  20  copies  of  Inter¬ 
national  Communism  (tho  Communist  Mind),  recommended  by  Mr. 
11.  M.  Miller,  tho  saino  imblic-snirited  citizen  who  exposed  tho  sub¬ 
version  in  tho  Virginia  Teachers'  Manual  (later  removed  by  tho  (Inv¬ 
entor).  nn  alarm  l toll  rings,  for  that,  citizen  recommended  it* as  a  guide 
to  teaeliors  and  students  in  recognizing  comniuiiism.  Yet  that  board 
spends  $0,000  annually  for  5  issues  oia  paper  o  “advert iso”  the  ac¬ 
tivities  tho  administration  wants  thocitizons  to  bo  informed  about. 

When  you  sco  American  history  books  with  most  of  tho  stories  of 
American  heroes  and  heroic  sayings  omitted  and  much  emphasis  on 
tho  wonders  of  the  United  Nations,  UN  I1' SCO,  and  so  forth,  a  boll 
rings. 

When  a  13-year-old  boy  tolls  Ins  motbor  that  in  goueral  education 
(Coro)  his  class  is  setting  up  panel  discussions  to  docido  what  to  do 
about  tho  Constitution  of  tho  United  States  which  bis  toachor  says  is 
“outmoded” ;  when  that  child  says  that  it  can’t  bo  outmoded  because 
it  can  bo  changed  by  amendment,  and  tho  toachor  suggests  that,  amend¬ 
ing  tho  Constitution  is  not  fast  enough  to  give  tho  President  tho 
powors  ho  needs,  what  is  a  parent  to  think!  And  when  she  is  a 
memlicr  of  a  school  hoard,  what  is  she  to  do?  I  am  that,  parent  and 
member  of  a  school  board. 

I  brought  it  to  tho  attention  of  the  others  on  tho  board  in  open 
mooting,  saying  that  this  typo  of  attack  on  tho  Constitution  could  not. 
ho  blamed  on  the  individual  toachor  (and  I  didn’t  namo  her)  hut 
that  I  wanted  to  know’  how  this  subversive  typo  of  thinking  was  being 
funnelod  into  our  teachers  to  bo  passed  on  to  the  students,  and  at  a 
dangerous  ago  when  their  background  of  historical  knowledge  is  very 
meager. 

I  was  accused  of  bringing  in  unauthenticated  material  and  told  that 
it  shouldn’t  be  discussed.  The  press  didn’t  mention  it,  and  worst  of 
all,  the  minutes  of  the  board  liaa  omitted  every  word ;  and  this  in  spit© 
of  the  fact,  that  I  had  repeated  Mr.  Miller’s  recommendation  to  pur¬ 
chase  a  guide  to  tho  recognition  of  communism  and  had  myself  recom¬ 
mended  a  speech  of  Senator  Nelson  Dilworth,  of  California,  entitled, 
“Our  Constitution,  Have  We  Outgrown  It!”  which  has  an  inspiring 
and  resounding  message  of  “No.” 

At  a  recent  meeting  of  the  social-studies  and  general-education 
teachers  a  question  was  raised.  “Should  communism  be  taught  in  the 
schools?  Wo  want  to  do  so  but  a  loud  minority  won’t,  let.  ns.”  I 
lead  to  them  from  International  Communism  (p.  11) : 

•  *  •  communism  should  be  taught  •  •  *  but  •  *  *  It  should  be  taught  with 
a  moral  directive  •  •  *  (we)  should  emphasize  the  basic  foundations  of  Amerl- 
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can  civilization,  revealing  (ho  enemy  threatening  their  destruction.  If  It  Is 
presented  without  moral  direction,  It  appears  simply  ns  an  allcrnatlvo  economic 
system  wllh  ccrliiln  sui*>rior  virtues  1 1  •  and  instead  of  opposing  communism,  it 
tend 9  to  recruit  to  communtsm [Italics  added.] 

So  wo  spent  $3  for  20  copies  to  hwry  in  libraries  of  part  of  our  schools 
and  wo  spent  thousands  on  “educational  toys.”  Alny  1  (juolo  further 
(l>.  10) : 

l'ho  flint  «tcj»  of  Communist  conquest  Is  tbo  Ideological  conquest  of  tho  stu¬ 
dent  nilml  •  •  •  Our  first  step  should  bo  tho  immunization  of  tbo  student  mind 
ii gainst  Hint  conquest  ♦  •  * 

How  can  wo  as  parents,  teachers,  school  boards,  and  citizens  so 
“immunize”  our  children?  Only  by  the  vigilance  of  us  all  in  thor¬ 
oughly  grounding  (hem  in  I  ho  history  of  ninn’s  progress  from  slavery 
to  liberty,  tho  highest  attainment  of  which  wo  enjoy  under  tho  Con¬ 
stitution  of  tho  United  .States.  Wo  must  exercise  our  God-given 
parental  rights  to  guide  our  children,  ami  our  educators’  duties  to 
guide  tlm  children  of  others,  by  ridding  our  schools  of  tlioso  who 
would  dam  to  weaken  tho  student’s  love  and  appreciation  of  his  own 
country.  Communists  and  their  fellow  travelers  have  a  constitu¬ 
tional  right,  to  make  a  living  hut  not  at  tho  oxpenso  of  our  American 
children.  To  teach  is  a  privilege  and  an  honor  and  nil  respect  should 
bo  accorded  the  individual  in  the  profession — it  is  not  a  right. 

But  I  even  hear  patriots  say  that  tho  Constitution  is  less  than  |icr- 
fcct,  that  its  weak  link  is  tho  appellate  jurisdiction  given  the  Su¬ 
premo  Court,  a  power  feared  by  some  of  the  writers  of  that  Con¬ 
stitution.  But  one  has  only  to  read  and  reread  that  wonderful  piece 
of  paper  to  realize  that  God  was  guiding  the  minds  of  its  makers — that 
link,  too,  is  strong,  just,  as  strong  ns  Congress  chooses  to  make  it.  The 
time  has  como  for  Congress  to  limit  the  power  of  tho  Supreme  Court 
by  exorcising  their  constitutional  right  to  make  exceptions  to  the  ap- 
pellato  jurisdiction  of  Mint  body  of  men.  God  grant  that  it  is  not 
too  late  to  save  our  country  from  Communist  engulfment. 

Grass  root  patriots  are  answering  the  question:  “Have  we  out¬ 
grown  our  Constitution?”  with  a  resounding,  “No.”  Will  you  help 
them?  Will  you  aid  school  boards  and  others  in  whose  trust  you 
have  placed  your  children  by  limiting  the  appellate  powers  of  the 
Court  so  that  they  may  protect  us  all  from  subversion  in  the  edu¬ 
cational  system,  secure  in  the  knowledge  that  their  united  and 
countrywide  efforts  will  not  be  in  vain,  will  not  be  nullified  by  future 
Supremo  Court  decisions? 

Senator  Jknxkr.  Tlinnk  you  very  much,  Mrs.  Lane. 

At  this  time  I  want  to  put  into  the  record  an  editorial  in  the  New 
York  Times  of  February  26,  1958,  and  also  a  press  release  that  I 
issued  yesterday. 

(The  editorial  and  press  release  follow :) 

(From  the  New  York  Time*,  February  26,  1058 J 
Mr.  Jenner  v .  tiie  Court 

William  E.  Jenner,  of  Indiana,  who  is  doing  a  service  to  the  Nation  by  re¬ 
tiring  from  the  Senate  this  year,  is  author  of  a  bill  to  limit  the  appellate 
Jurisdiction  of  the  Supreme  Court  In  certain  areas  where  the  Court  has  been 
courageously  defending  some  of  our  basic  American  liberties. 

The  Jenner  hill  was  suddenly  whisked  out  of  the  Senate  Internal  Security 
Subcommittee  Inst  month :  but  at  the  insistence  of  Senator  Hennings,  of  Missouri, 
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i\  long!  Ifni'  champion  of  flu1  Hi II  of  Ulghls,  It  wns  whisked  tmrk  again  for  hearings, 
mul,  wo  hope*  for  liurfnl.  If  Is  no  surprise  mill  no  comfort  Mini  Uolicrl  Morris, 
former  chief  counsel  of  the  Internal  Security  SulK'ninmltlce  and  now  a  Ucpuh- 
Mean  camlhfate  for  the  New  Jersey  senatorial  noinlnatton,  strongly  endnrsiHl 
the  hill  Iasi  week  on  the  ground  that  an  “aggressive  majority  on  the  Supreme 
Court  has  btvn  hastening  the  decline  of  congressional  Invest Igntory  power." 
'I’lils  Is  Mr.  Morris*  way  of  saying  that  thet'ourt  lias  enforced  some  consfltutlounl 
Ihuhatious  on  free-wheeling  congressional  coin  ml  decs,  mnl  flint  the  Jetiner  Mil 
would  put  n  speedy  end  to  (hat. 

Not  only  would  the  hill  deprive  the  Court  of  authority  In  eases  Involving 
congressional  Investigating  committees,  hul  II  would  do  a  host  of  other  equally 
dangerous  things  as  well.  It  would  remove  the  Court's  Jurisdiction  over  Federal 
loyally  sis'iirlly  programs,  or  over  any  Stale  nelhm  on  subversive  activities. 
Furthermore.  It  would  exempt  from  review  hy  the  Suiirenie  Court  local  rules 
on  alleged  subversion  among  teachers,  and  State  regulations  regarding  admis¬ 
sion  of  persons  to  the  liar.  In  ouch  of  these  5  categories  Senator  Jcnricr  was 
obviously  alining  a!  I  or  more  riven t  Supreme  Court  divisions. 

In  each  of  these  cases  the  high  IriMuml  divided  hi  favor  of  Individual  rights 
and  constitutional  liberties;  amt  Senator  Jenuer  evidently  figures  that  If  he 
can't  overturn  these  Supreme  Court  decisions,  lie  may  lie  able  to  prevent  similar 
ones  hi  Hie  future. 

Legislation  of  (Ids  kind  would  not  merely  leave  constitutional  law  In  these 
Helds  1o  the  lower  Federal  or  Stale  courts,  n ml  therefore  In  n  slate  of  con¬ 
fusion.  It  would  do  something  much  worse:  strike  directly  at  the  Independence 
of  Hie  Judiciary.  The  Supreme  Court  is  tad  above  criticism,  mid  sometimes 
its  divisions  may  he  wrong  (though  we  do  not  Implied  to  lliltik  so  in  the  above 
eases).  Hut  it  would  lv  fatal  to  our  form  of  government,  mul  to  elvlt  liberties 
as  well,  if  Congress  punished  the  Court  for  ini|Ktpu1iir  decisions  by  Inking  away 
Its  authority  hi  certain  eases,  which  Is  precisely  what  Senator  .tenner  would  have 
it  do. 


I  For  ImiiHHUrtfc  rrlcasr  from  Hie  oflhv  of  Sciirtlor  Jriiuor.  Fchriinry  2fl,  1 0.'SH | 

The  American  Uar  Association  has  now  declared  the  Constitution  of  the 
Culled  Slates  unconstitutional.  Senator  William  K.  Jonnor  (HcpuhUrau,  of 
Indiana)  observed  today. 

The  Indiana  Senator,  author  of  a  Mil  f  S.  2040)  to  limit  the  apivllnte  Jurisdic¬ 
tion  of  the  Supremo  Court  hi  certain  specific  eases*  was  commenting  on  n  news- 
patvr  account  of  the  adoption  hy  the  Imr  association  of  a  resolution  op)M>slng 
the  MU.  The  resolution  was  ipiotcd  ns  declaring  that  the  Jcnncr  hill  Is  “con- 
trary  to  the  maintenance  of  the  balance  of  powers  sel  up  In  the  Const Itutlon 
between  the  executive,  legislative,  anil  Judicial  brnnehcs.of  our  Government.” 

“All  that  the  Mil  does,'*  Senator  Jcnncr  said,  “  Is  to  utilize  sjKvIfle  authority 
granted  to  Congress  In  the  Constitution  itself.** 

Senator  .Tenner  also  took  note  of  n  press  conference  statement  by  Attorney 
General  William  1\  Ungers  that  he  Is  opposed  to  S.  2040  for  the  same  reason 
he  was  opposed  to  the  court-packing  bill  of  some  years  ngo. 

“There  is  no  court  iwieklng  involved  in  any  way  In  my  bill  ”  Senator  Jenuer 
said.  “Furthermore.  Mr.  Ungers,  last  February  3,  was  Invited  to  testify  during 
hearings  now  in  progress  on  the  measure.  He  replied  thnt  he  would  rather 
send  the  subcommittee  a  statement.  The  subcommittee  has  received  no  state¬ 
ment  nor  any  further  communication  on  the  matter  by  the  Attorney  General." 

Commenting  also  on  a  recent  New  York  Times  editorial  opposing  the  Mil* 
Senator  Jenner  observed  that  the  Times  has  Its  facts  wrong.  The  editorial 
deserit>ed  the  measure  as  having  been  “suddenly  wldsked  out  of  the  Senate 
Internal  Security  Subcommittee  last  month  •  •  *  and  whisked  back  again  for 
hearings." 

‘The  facts  are.”  said  Senator  Jenner.  “that  the  Mil  was  reported  favorably 
hy  the  subcommittee  to  the  full  Judiciary  Committee  last  summer.  It  has  re¬ 
mained  at  the  top  of  the  Judiciary  Committee's  agenda  on  general  bills  for 
months  and  it  wns  only  when  opponents  of  the  bill  were  confronted  with  a  mo¬ 
tion  to  send  the  measure  to  the  Senate  floor  for  debate  that  they  countered  with 
a  demand  for  more  hearings. 

“The  bill  has  been  in  print  since  Its  introduction  last  July.  Hearings  were 
in  print  and  distributed  months  ago  nnd  anyone  could  have  expressed’ himself 
regarding  It  at  any  time.  This  wns  not  a  case  of  haste  on  the  part  of  the  pro- 
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]X)iinit8  ns  I Tio  Times  editorial  would  hnvo  Hh  renders  believe,  but  was  u  delaying 
action  on  Hie  part  of  opiMtncnts, 

"While  Hie  Times  t Itlnks  the  inenHiire  Is  worth  n  half-column  editorial,  It 
failed,  so  far  as  l  have  been  able  to  determine,  to  print  a  single  word  of  the 
testimony  of  the  spokesman  for  the  Veterans  of  Foreign  Wars  or  other  wit¬ 
nesses  favoring  the  blit.  It  did,  however,  print  the  opiKisIllon  testimony  of 
Joseph  llimli,  s|M»kesiiian  for  the  Americans  for  lleinoernlle  Action." 

Jfr,  Hm  itwiNK.  Mr.  Chairman,  I  was  asked  to  secure  a  ropy  of  the 
iv.solnlioii  adopted  by  the  American  liar  Association  with  respect  to 
litis  bill,  lotrerit  for  the  record. 

Senator  Jknnku.  It  may  heroine  a  part  of  the  rerord  of  this  com¬ 
mittee. 

(Ttie resolution  follows:) 

lpRoi.rTinx  Aikutkh  i*  y  Tin:  Am  rate  an  IIak  Askikiaiion  nv  Action  ok  itk  IIovhk 
ok  Dki.kuahwon  Kkckvtaiiv  25,  IfWa,  in  Ati.anta,  Ha. 

Whereas  In  lit  lit  tin*  American  Ihir  Association  adopted  n  resolution  urging 
the  Congress  to  sahmlt  to  (he  electorate  an  amendment  to  the  Constitution  of 
the*  I'niled  States,  to  provide*  Hint  tin*  Supreme  Court  of  the  Halted  States  shall 
have  upjKdlnte  Jurisdiction  In  all  matters  arising  under  the  Constitution;  and 

Whereas  S.  2010  now  itemllng  before  the  Congress,  If  clinch'd,  would  forbid 
Hie  Supreme  Court  from  assuming  JurlsdleHon  In  certain  matters,  contrary 
to  Hie  action  heretofore  taken  by  Hils  association  and  contrary  to  the  rnnlnt- 
nance  of  the  balance  of  lowers  set  up  In  the  Constitution  lielween  Hie  executive, 
legislative  mid  Judicial  branches  of  our  Hovrrnmpnt :  Now,  therefore,  be  It 

Rinnlrvil,  That,  reserving  our  right  to  criticize  decisions  of  any  court  hi  any 
mse  mid  without  approving  or  disapproving  any  decisions  of  the  Supreme  Court 
of  the  United  Stales,  the  American  Mar  Association  opuses  Hie  enactment  of 
Senate  bill  264(1,  which  would  limit  the  api>eltate  Jurisdiction  of  the  Supreme 
Court  of  the  United  States. 

MivSoukwink.  Here  are  two  statements  which  lmvc  been  submitted 
for  the  record,  the  statement  of  Mr.  Robert  B.  Dresser. 

Senator  Jknnku.  It  may  he  made  a  part  of  the  record. 

(The  statement  follows:) 

Statement  or  ItOllKRT  H.  Dresser 

I.  KORKWORtl 

My  uame  Is  Hubert  H.  Dresser.  I  tun  a  member  of  r  law  firm  with  offices 
at  15  Westmlns'er  Street.  Providence,  It.  I.  I  appear  individually,  In  my  own 
behalf. 

II.  STATEMENT 

S.  2(1-10  now  pending  liefore  tills  committee  was  Introduced  In  the  Senate  by 
Senator  .Tenner.  In  the  language  of  Senator  Hast  land,  It  "would  withdraw  from 
the  Supreme  Court  of  the  United  States  apellate  Jurisdiction  In  certain  spec¬ 
ified  fields,  namely,  first,  with  respect  to  the  investigative  functions  of  the  Con¬ 
gress;  second,  with  respect  to  the  security  program  of  the  executive  branch  of 
the  Federal  Government;  third,  with  respect  to  State  antfsuhverslve  legislation; 
fourth,  with  respect  to  home  rule  over  local  schools;  and,  fifth,  with  respect  to 
the  admission  of  persons  to  the  practice  of  law  within  Individual  States." 

The  arguments  for  the  hill  have  been  ably  presented  by  Senator  Jenner  in  a 
speech  on  the  floor  of  the  Senate,  the  text  of  which  Is  set  forth  In  the  pamphlet 
reporting  the  hearing  before  your  committee  on  August  7,  1057. 

At  the  hearing,  Senator  .Tenner  said:  "To  epitomize,  Mr.  Chairman,  legisla¬ 
tion  along  the  lines  which  I  have  proposed  Is  necessary  because  a  number  of 
recent  decisions  of  the  Supreme  Court,  lacking  solid  foundation  in  either  legal 
principles  or  coimnonsense,  have  challenged  the  constitutional  powers  of  the  Con¬ 
gress,  the  constitutionally  reserved  lowers  of  the  States,  and  the  power  of  the 
Federal  Government  Itself  to  protect  Its  very  existence  against  subversive 
conspiracy." 

It  Is,  of  course,  clear  that  Congress  has  the  power  to  limit  the  appellate 
jurisdiction  of  the  Supreme  Court  in  the  manner  provided  In  S.  2646  {Ex  parte 
21794 — 58 — pt.  2 - 14 
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.Urttintfi*,  0  Wall.  318  (1808);  7  Wall.  500  (18(H)),  nml  a  number  of  Inter 
<1CH'lr«loiiH ) « 

I  recommend  Mint  the  Mil  he  |»itK.*<«sl. 

It  Is  regrettable  that  legislation  of  ibis  sort  should  Ik'  deemed  necessary. 
However,  the  net  ton  of  our  Supreme  Court  turn  Ih'oii  such  im  to  require  remedial 
nt' ( ton,  either  tty  way  of  legislation  or  constitutional  aiiicmlnicnl,  or  ihoIiiijm 
t  n  >  I  li( 

The  duly  of  the  Court  Im  (o  construe  the  Conxlllullon,  not  to  rewrite  or  revise 
It,  tuul  In  ho  doing  to  follow  the  earlier  deelNlonn  of  the  Court  under  the  doctrine 
of  stare  decisis.  Unfortunately  (he  Court  him  frmpieiitly  violated  thin  rule, 
imrtlciilarly  In  recent  years,  so  that  the  CoiiMtltuttnn  today  Ih  not  wluil  IIh 
language  would  seem  elenrly  to  mean,  nor  what  the  Court  turn  previously  held 
It  to  mean,  hut  rat  her  whul  the  Court  for  the  moment  says  It  means,  regardless 
of  the  language  used  or  IIh  previous  divisions. 

This  tendency  of  the  Court  has  Ivon  particularly  manifested  during  the  pnst 
two  decades  In  lls  Interpretation  of  the  commerce  clause  of  the  Constitution. 
It  has,  for  example,  held  that  the  earetakers  of  a  22 story  building  In  New  York 
City  were  covered  hy  the  Fair  Labor  Standards  Ael  of  IMS  (which  was  dc|>eiident 
for  Its  validity  upon  the  |»owor  of  Congress  to  regulate  Interslale  «*ommereo), 
merely  luvnuse  heat  was  essential  to  wnrm  the  fingers  of  the  wen  last  reason  em¬ 
ployed  hy  a  clothing  manufacturer  who  routed  space  In  Hie  building  and  who 
sold  goods  across  the  Hues  ( Kirtchlntum  v.  Walling,  dill  II.  S.  517  (MM2)). 

A  like  rexull  was  reaeheil  la  the  ease  of  the  malntenanee  employees  of  (lie 
central  office  building  of  a  manufacturing  eor|M>rntlun  engaging  In  tiderslnla 
commerce  In  n  product  coming  from  plants  Incntcd  elsewhere  (llnnlvn  Co.  v. 
Kmv/hi,  825  U.  S.  070  ( IIVI5) ). 

Similarly,  In  the  ease  of  the  employees  of  a  window-cleaning  company,  tlio 
abater  pnrt  of  whose  work  was  dime  on  the  windows  of  tmluslrlal  plants  pro¬ 
ducing  goods  for  Interstate  commerce  (.Uorffno  v.  Mich  I  pun  IKhif/om  vtrnning 
Co., 827  C.  S.  173 

Overruling  divisions  of  many  years*  standing,  the  Supreme  Court  Ims  held 
that  Insurance  Is  commerce  and  subject  to  Federal  regulation  where  conducted 
across  State  lines. 

The  changes  la  the  Constitution  brought  alnml  hy  the  Court  during  this  jvrlod 
have  boon  referred  to  as  the  New  Deal  const  It  lit  loan  I  revolution, 

Other  recent  examples  of  judtclnt  legislation  hy  the  Supremo  Court  are  tho 
Tidelamls  decision,  tho  nutlsegregatlon  decision,  and  the  decision  In  (ho  Fhllllpa 
Cel  retrain  case  regarding  Federal  control  of  the  price  of  natural  gas. 

If  the  Court  Is  to  follow  the  practice  of  Interpreting  the  Constitution  to  mean 
what  It  wishes,  despite  the  language  used,  the  vatito  of  the  Constitution  Is  largely 
destroyed. 

Over  40  years  ago  Knlelgh  C.  Minor,  professor  of  conslltullonal  law  at  the 
University  of  Virginia,  wrote  on  this  subject  ns  follows : 

“The  writer  shall  be  happy,  whatever  may  ho  the  reader's  views  of  constitu¬ 
tional  Interpretation,  if  he  shall  have  Impressed  upon  the  latter  the  Jealous  caution 
that  should  be  exercised  In  enlarging  the  Federal  powers  ami  tho  necessity  of 
preserving  Immaculate  and  untarnished  the  reserved  powers  of  the  States  as  he 
sees  them. 

"Let  him  beware  of  the  extension  of  Federal  powers  hy  construction,  Judicial, 
legislative,  or  executive,  merely  because  of  the  argument  from  convenience  or 
from  the  Inefficiency  of  the  State  governments  or  of  State  regulation.  Nothing 
Is  more  insidious,  nothing  more  dangerous. 

"If  a  power  ts  one  reserved  by  the  States  and,  after  long  and  patient  trial  and 
experiment,  the  States  prove  Incompetent  to  exercise  tl  projvrly,  and  ft  Is 
essential  that  it  be  so  exercised,  then  let  the  power  be  transferred  to  the  Federal 
Government  by  amendment  to  the  Constitution.  If  the  necessity  Is  not  great 
enough  and  evident  enough  to  induce  the  legislatures  of  three-fourths  of  the 
States  to  assent  to  the  transfer.  It  may  le  fairly  assumed  that  the  transfer  Is  not 
so  essential  after  all. 

"But  in  any  event  let  it  not  be  accomplished  by  a  forced  construction  of  the 
Constitution.  This  is  even  now  the  canker  that  is  slowly  hut  surely  eating  away 
the  reserved  rights  of  the  States  and  sapping  their  powers.  If  the  process  be  not 
checked,  the  time  must  certainly  come  when  the  sovereign  States  will  ho  nothing 
more  than  mere  municipal  corporations  with  only  such  powers  left  them  as  the 
Federal  Government  may  choose  to  allow. 

"God  save  Hie  fair  fabric  of  the  Constitution  from  such  u  fate!" 
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The  rllflU'iilty  of  providing  n  willHfnrtory  roinnly  I*  obvious.  In  flagrant  nwn 
think*  f>f  Hu*  po**lb1n  remedy  of  ImjH'urlirni'iit.  If,  however,  the  legislation 
In  qucaHon  I*  nil  acl  of  Congress,  manifestly  Hip  Congress  which  enacted  Hie 
IcgNI/tl  Inn  Ih  not  going  In  1 1 1 >| M*fi«a1i  On*  Judge*  for  holding  Hip  leglKlnlfori  coiiHtlfii* 
llotifiK  A  Inter  Congress  conceivably  might  do  ho  If  Hip  membership  were  radi¬ 
cally  changed;  bn!  Iiero  there  In  Hip  difficulty  Hint  only  one  third  of  Hie  Senate, 
which  tries  Impeachment  proci*edlng*  under  Hie  ConMfllntlon,  Ih  changed  nt  each 
election. 

J’crhnpH  innrhlnery  rnii  Ih*  dcvl*<d  whereby  Hip  |w>wer  of  Jinjienrlimerit  Ih  given 
to  n  Slate  body.  While  subject  to  obvious  objection*,  hiuIi  n  remedy  would  prob¬ 
ably  provide  nl  le«Nl  partial  prolecllon  against  the  abuse  of  judicial  |s>wer. 

This  remedy  would  miulre  an  ainendnienl  of  the  Federal  Constitution.  Huch 
an  amendment,  might  provide  for  the  establishment  of  n  Hupreine  Court  of  ltevfow 
composed  of  Judges  npjHdnled  by  the  (lovernorH  of  the  several  Slate*  with  power 
f <i  hii|tencli  a  Judge  who  Iiuh  flagrantly  violated  Ida  duly  to  (onHtruc  the  f Vuintlt it- 
thm,  and  not  to  amend  II,  the  Impeachment,  proceeding*  to  tat  Initiated  by  the 
Oovernnr*  of  legislature  of,  let  iih  nay,  any  in  Slate*,  prosecuted  by  the  attorney* 
general  of  Mich  Slate*,  mid  tried  by  tin* Court  of  Itevlcw. 

It  would,  of  eoiirHo,  not  always  Im*  eu*y  (o  determine  whether  there  had  been  a 
flagrant  violation  of  duly  by  a  Judge  and  Injustice  might  In  *oine  east**  result. 
However,  It  I*  not  likely  Hint  any  |K*rfect  remedy  for  Hie  ahu*c  of  Judicial  power 
l»y  the  Court  ran  Ik*  found.  The  necessity  of  finding  n  remedy  1*  manifest  If  the 
form  of  government  established  by  Hip  CoiislltuHoh  I*  to  Ik*  preserved. 

Huch  an  amendment  might  Ik?  drawn  In  Hornewhnt  the  following  form: 

"Section  1.  The  duly  of  the  Federal  court*  I*  to  count  rue  the  Constitution, 
not  to  nrnend  It.  Judge*  violating  (Id*  rule  ahall  be  dismissed  from  office  on 
Impeach  ment  to  1k>  conducted  In  the  following  manner: 

"Tho  governor*  of  the  Stale*  shall  by  vote  of  a  majority  of  nil  the  governor* 
DpjNdnt  every  2  year*  15  outxtandlng  nUorneys-ntdnw  a*  member*  of  a  Court 
of  Kcvlcw,  who  Hhnll  hold  office  for  2  year*  and  thereafter  until  their  «ucce**or* 
are  npjKdntod  and  qualified.  The  member*  *o  appointed  shall  be  resident*  as 
far  n*  practicable  of  different  section*  of  the  country  and  no  two  shall  reside 
In  llie  same  Nlnle.  Till*  Court  shall  try  nil  hucIi  ease*  of  Impeachment.  Im¬ 
peachment  proceeding*  may  be  brought  by  the  governor*  or  legislatures  of  any 
10  Slate*  and  prosecuted  by  the  attorney*  general  of  such  States." 

nt.  CONCLUSION 


In  conctuKlon,  therefore,  I  recommend— 

(1)  That  8. 201  Oho  enacted;  and 

(2)  That  e’en  si  deration  he  given  to  the  proving  of  an  nmendincnl  to  the 
Constitution  of  the  United  State*  that  would  give  broader  and  more  complete 
protection  against  the  abuse  of  Judicial  |*>wcr  by  the  Supreme  Court 

Mr.  Sous  wink.  Next  the  statement  of  Prof.  Harrop  A.  Freeman, 
of  tho  Cornell  Law  School. 

Senator  Jknnkr.  It  may  be  made  a  part  of  the  record. 

(The statement  follows :) 

Statement  or  Harrop  A.  Freeman, 

Professor  of  Law,  Cornell  Law  School,  Ithaca,  N.  Y. 


Senator  James  O.  Eastland, 

Chairman ,  Internal  Security  Subcommittee, 
Committee  on  the  Judiciary, 

Senate  of  the  United  Staten, 

Washington,  IK  V. 


February  24,  1958. 


Bear  Senator  Eastland  and  Subcommittee  Members  :  I  desire  that  you  place 
this  letter  In  the  record  as  my  testimony  on  S.  2646,  a  bill  to  limit  the  appellate 
jurisdiction  of  the  United  States  Supreme  Court, 

Elsewhere  in  my  writings  I  have  carefully  developed  the  Interrelation  of  the 
Supreme  Court  and  Congress  as  two  concurrent  and  equally  re$i>ected  legal 
bodies  In  our  democratic  Government.  Each  has  Its  function  under  a  carefully 
worked  out  system  of  checks  and  balances.  Ites|>ect  for  law  in  this  country 
hangs  on  a  very  slender  thread :  the  respect  of  people  for  the  dignity  and  objec¬ 
tivity,  of  the  concurrent  functions  of  lawmaking.  There  ran  be  little  doubt 
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Inti  11ml  legal  scholars  and  ordinary  |H*op1o  alike  tilllmalcly  recognize  I  ho  wisdom 
of  otactng  in  the  Supreme  Court  nullinrlfy  In  Inleiprel  Hfiiliite*  m till  determine 
thoii*  eonsfltullomillly  and  (ho  const  1 1  iilhinn  Illy  of  in I  Ion  Inkcn  1  hereunder.  C«m 
gross  hits  tho  function  nf  devising  Iho  slimier  Ultimo  |Mi1lcy  e\|*‘ilmeiils  |«> 
handle  current  problems.  The  Court  Inis  llio  Insk  of  lesllng  these  pillcy  decisions 
against  tho  greal  ongoing  eoticcpls  of  American  democracy  nml  fltllng  Ihotn  Into 
tho  lot nl  paltern.  This  Is  wlmt  concepts  like  n  "Hciaihllrmi  form  of  govern 
menl."  "lino  proix'ss,"  "equal  protection."  "Ill  si  nniomlmonl  freedoms"  nml 
"checks  nml  Imlanoos"  mo  for.  As  I  Inno  roomily  |tolnled  mil  In  Iho  II.  A. 
Carey  I.ecluresh1p  on  Civil  I.IIm'iIIcn.  tho  pstllcrii  of  our  Uovcmmcnl  Is  sol 
hy  (ho  constitutional  Ihoory  Hint  persons  nmilil  lie  piotis  toil  to  ilohnlo  Issm's 
In  tho  open  nuitkel  place  of  hlons  ns  Iho  only  wny  wo  could  bring  view*  to  our 
representatives.  Tho  Constitution  s|KX'l(lrally  prevented  Congress  from  pro¬ 
viding  olhorwlso.  This  most  olonrly  marked  Iho  const  If  ullniuil  pnflorti  Hint  tho 
Supvoino  Court  wns  constituted  iis  a  protection  ngntusl  liupro|>cr  congressional 
notion.  ’Plils  Is  not  lo  sny  llml  Iho  (HHipIo,  olltior  Him  or  mm,  fulled  to  trust 
Congross.  It  Is  moroly  a  rolhvllon  llml  Iho  iHsiplo  wauled  Iho  Coml  lo  koop 
tho  inonui's  of  oonumiulotiHtig  to  Congress  froo.  nml  (o  keep  Congress  wlf til n 
Its  proper  sphere. 

Uocontly,  Iho  Supremo  (Sunt  Inis  tnkon  olio  of  iho  most  slntosinnnllko  slops 
toward  recognizing  (ho  groal  finiolloiis  of  Congress.  In  n  series  nf  ciikoh,  whloh 
during  Iho  HMlVs  would  have  resulted  In  congressional  loglslnllon  lining  declared 
unconstitutional,  Iho  Horn  I  1ms  Inslond  uphold  Hit'  congressional  net  hut  nml 
Interpreted  II  til  such  n  way  llml  tt  comes  wllhln  our  hush*  const  Hullonnl  prin¬ 
ciples.  This  groal  deference  of  iho  ronrl  lo  Congress  ilinls  expression  In  pre¬ 
cisely  lliosi'  cast's  which  S.  2dld  now  seeks  to  overturn.  11  seems  strange  to 
mo  as  a  legal  theorist  that  the  very  cases  which  try  In  recognize  Iho  projier 
function  of  t ’engross  should  now  !h'  looked  ii|H>n  hy  I  Ids  hill  ns  Iho  basis  for 
atlcmpllug  lo  deprive  Hie  Supremo  Court  of  lls  proi>or  fund  Ion. 

Tho  Apt>ellate  fund  Ion  of  tho  Supremo  Court  Is  well  staled  iigatn  nml  again 
In  such  material  as  ill  II.  C.  I*.  Itov.  I,  Provisions  of  iho  ConstlluHou  Concerning 
the  Supremo  Court,  .Uiirffn  v.  Hunter**  licjunr  ( 1  Wheal.  HOI).  So  far  ns  I  can 
determine,  tt  1ms  never  been  determined  that  Congress  has  a  right  to  fake  away 
from  tho  Supreme  Court  any  part  of  Its  necessary  appellate  Jurisdiction. 
Article  111  of  tho  Constitution  Is  hard  In  Interpret.  It  vests  In  the  Supremo 
Court  and  such  Inferior  Federal  courts  as  Congress  may  establish,  the  entire 
Judicial  power,  extending  to  all  eases  arising  under  Iho  Constitution.  At  tho 
same  lime  Congress  Is  recognized  as  having  -power  lo  make  "exceptions"  nml 
"regulations"  as  to  tho  Court's  npiH'Uato  Jurisdiction.  There  Is  a  great  difference 
between  except lous  and  regulations  and  absolute  barring  of  appellate  review. 
It  Is  generally  agreed  that  whal  Is  liucmlcd  Is  (o  permll  Congress  to  so  regulate 
the  procedures  for  taking  npinmls  that  the  appellate  Jurisdiction  may  he  effective. 
It  Is  quite  dear,  as  has  Ikhui  said  in  so  many  cases,  that  the  Constitution  does 
not  Intend  to  confer  a  imwer  (In  this  cast'  apellate  review)  In  one  sentence  nml 
then  lake  It  away  In  the  next  (hy  exceptions  and  regulations).  To  do  so  Is  to 
outsider  the  Constitution  self  destructive.  The  most  cn refill  consIdornHnii  of 
this  whole  subject  shows  that  Congress  limy  not  "destroy  the  essential  role  of 
the  Supreme  Court  (through  appellate  Jurisdiction)  In  llio  constitutional  plan." 
Set'  Hart,  Power  of  Congross  to  IJnitl  the  Jurisdiction  of  the  Federal  Courts 
Uk!  Harv.  I,.  Hcv.  i:W 2).  and  various  articles  In  the  Amerteau  liar  Association 
Journal  (2M  AHAJ  1072,  74  AHAJ  4HS,  7ft  AHA  Hep.  110.  etc.)  ;  Warren,  legis¬ 
lative  Attacks  on  the  Supreme  Court  of  the  Cnltcxl  Slates  (27  Am.  I/.  Hcv.  1,  101). 

1  would  call  attention,  also,  to  the  fact  that  subsections  (H>.  (  I)  nml  (ft)  are 
most  dearly  unconstitutional.  In  all  these  eases.  Involving  State  action,  "tho 
State  shall  he  Parly"  and  these  are  hy  artiele  111  of  the  Constitution  within  Iho 
"original  Jurisdiction"  of  the  Supreme  Court.  Congress  has  been  given  abso¬ 
lutely  no  power  over  the  original  jurisdiction  of  the  Supreme  Court. 

If  Congress  attempts  to  prevent  the  Supreme  Court  from  examining  questions 
as  to  congressional,  committee  and  Executive  action  under  the  "appellate  Juris¬ 
diction"  view.  Congress  may  find  that  the  Court  will  have  to  declare  that  It  has 
“original"  Jurisdiction  of  all  cases  involving  the  constitutionality  of  Government 
action.  This  would  mean  that  the  Court  was  forced  Imek  away  from  Its  present 
attitude  of  respecting  Congressional  declarations  of  indley,  ns  It  did  In  the 
lVnnis.  Yates,  Watkins.  Auto  Workers  Cnlon  and  similar  cases,  and  Instead 
'f  interpreting  statutes  it  would  declare  them  unconstitutional.  In  short,  If  itte 
pellate  jurisdiction  were  not  given  it  to  review,  then  original  Jurisdiction  would 
be  insisted  iq>on  to  overcome. 
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it  Iijih  always  wenicd  (n  mo  Mini  Oio  si  niggle  lad  wccii  I  lie  Executive  and  the 
<*nurl  following  Hio  olvll  war  am)  In  IliHH  was  most  nnfnrlumitf,  flulfiK  nifK'li  In 
discredit  both  brandies.  11  would  lio  11  anil  day  now  If  n  similar  struggle  do- 
volo|H*d  be  I wiH'ii  rongress  mid  llio  Feurl.  Every  nl lurk  on  llio  Court  lends  to 
weaken  American  (Jovoniiiioiil.  At  t IiIk  Ohio  of  history  Iti  llio  struggle  between 
llio  denim  rnlle  oom>o|d  of  n  Kovornniont  of  checks  nud  balances  compared  In 
llio  ( of  nl  Hu  rlim  concept  of  ii  uioiioUtlilo  organization.  |  believe  lliaf  such  nelloii 
as  np|K'orH  In  S.  i'll  Id  Is  mosl  nndosl radio. 

]  npprcchilc  lids  o|i]ku luiilly  lo  kiiIiijiI I  my  vlows  to  your  rominlllec.  I  would 
appreciate  II  If  you  would  Insorl  llioui  In  llio  rornrd. 

ItosiMs  l fully  yours, 


If aukoo  H.  Fkef.man. 


Mr.  SnmwiNH.  I  him*  nothing  else  to  oiler. 

Senator  Jknnkii.  Af  Ihis  time  wtMvill  stand  in  recess  until  ft:  80  lliis 
afteniiMHi.  Welmvellnve  witnesses  to  he  heard  ii(  flint  film*. 

(Whereupon,  at  1 : 510  p.  m.,  I  Ik-  subcommittee  recessed  to  recon¬ 
vene  at  ft :  80  p.  tn.  of  the  sumo  flay.) 


At-TKHXfHlX  HKHHION 

Senator  Diiikskn.  Ik  Mr.  Michael  here? 

M r.  M iy Intel.  woulil  you  ronio  up  here  close  <o (ho reporter ? 

Mr.  M irlmrl,  this  is  a  hearing  as  you  know  on  S.  201(5,  which  was 
introduced  by  Srnafor  dernier  to  limit  thr  apprllatr  jurisflict ion  of 
the  Ifnif nl  Siales  Suprnnr  Court  in  certain  areas,  and  I  presume  you 
are  Ii rrr  (f)  testify  on  that  proposal. 

STATEMENT  OF  W.  E.  MICHAEL,  SWEETWATER,  TENN. 

Mr.  Miuiiakl.  Yes,  Senator,  I  am  prepared  to  testify  on  that  bill. 

Senator  Diiikskn.  I  notice  flint  you  are  from  a  line  toivn  (bat  I  have 
been  in  a  numlrer  of  times,  Sweetwater,  Tenn. 

Mr.  Miciiako.  Yes,  Senator. 

Senator  Diiikskn.  What  is  your  business  there;  are  you  an  attorney? 

Mr.  Mk'iiaku.  1  am  an  attorney.  I  have  been  in  general  trial 
practice  for  81  years. 

Senator  Diiikhkn.  I  hive  yon  served  in  some  judicial  capacity? 

Mr.  Mu'Hakk.  Never  except  occasionally  ns  a  sfieeiul  judge. 

Senator  Diiikskn.  So  you  come  here  as  an  attorney  and  as  a  citizen  ? 

Mr.  Miciiaki,.  On  my  own  behalf. 

Senator  Dikkskn.  In  fen-sled  in  the  jurisflict  ion  of  the  United  States 
Supreme  Court? 

Mr.  Mien  a  r.n.  Yes, sir. 

Senator  Diiikskn.  I  see  you  have  here  a  statement  which  we  will  file 
in  its  entirety.  I  do  not.  know  whether  you  would  prefer  to  read  it 
or  whether  you  would  like  to  let  it  go  in  the  record  as  such,  and  then 
interpolate  the  statement. 

Mr.  Miciiakk.  In  order  to  save  the  committee  time,  Senator,  I  would 
beglnd  to  let  thcslutoment  go  into  the  record  as  it  is.  and  then  I  would 
like  to  make  a  few  comments  if  I  may. 

(The  statement  referral  to  is  as  follows:) 

Statement  or  W.  E.  Michael 

I 

My  name  Is  W.  E.  Michael.  I  have  been  engaged  In  the  general  practice  of 
law  In  the  State  and  Federal  courts  since  102d.  My  office  Is  tn  Sweetwater,  Tenn. 
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I  appear  hi  my  own  Mmlf,  hut  t  Ixdteve  Hint  my  Hlnlcinotit  will  rcftool  nccu* 
rnloly  (ho  convictions  of  thousands  of  oilier  Individuals.  situated  ns  I  nm,  wtlli 
whom  I  have  talked  or  comm  uutcn  ted  wlllilii  the  last  4  yearn. 

Ah  a  Irlnl  lawyer,  I  have  always  been  reluctant  In  criticise  llm  court  n  or  to 
make  any  derogatory  imlilto  Rtatoineiiin  Ihnl  might  undermine  tho  confidence 
of  our  iHsuito  hi  our  courts  hm  mt  Institution  of  government.  only  it  grave  sense 
of  responsibility  to  my  profession  and  to  my  country  Impels  mo  to  npi>cnr  liefnrn 
this  snlvommllteo  hi  Hit|»|H>rl  of  8.  2(1  III  which  1h  now  being  considered  hy  lids 
committee  mut  whleh  wuh  Introduced  In  tho  Hoimlo  hy  Honnlor  Jcmicr. 

Kl 

8.  2tUd  wonlil  limit  tho  appellate  jurisdiction  of  tho  Hupmno  Court  of  tho 
Untied  States  hy  ereattag  certain  exeepllmiK  to  Uh  Jurisdiction  iimlor  tho 
ituthorhy  of  kccHoii  II,  paragraph  2  of  article  III  of  tho  I'oUHtlhilloii  of  tho 
Untied  States,  which  provides  hi  pari  ;  "In  nil  tho  olhor  oiihok  before  inoiittoimt, 
tho  Supreme  Court  mini!  lutvo  appellate  Jurisdictions  holli  ns  to  law*  mot  fad 
with  such  except tons  uml  mnlor  such  regulations  as  tho  Congress  shall  mnko.’* 

Tho  proposed  legislation  wouhl  itony  to  tho  Supreme  Court  iipiH'ltnlo  JurUdlc- 
ttoi^tu  five  HtHvltUxI  areas.  These  are : 

(U  tu  mutters  ihm  mining  to  tho  Jurisdiction  of  congressional  mmnitltoe* 
with  roHixvl  to  their  Investigative  functions  or  llioli*  proceeding*  for  contempt. 
(21  Tho  activities  of  tho  executive  hrmioh  of  government  with  respect  to  tin 
security  program.  CO  Stale  Jurisdiction  hi  tho  control  of  subversive  activities. 
(41  l.oc ill  rules,  laws,  uml  regulations  concerning  subversive  activities  within 
tho  schools.  (hi  Tho  Inns,  rules,  or  regulations  of  tho  Stales  n ml  tHuml*  of  bar 
examiners  concerning  tho  admission  of  persons  to  tho  practice  of  low. 

Thin  legislation  him  Inxm  made  necessary  hy  u  troml  of  opinions  hy  tho  Supremo 
Court  within  rocont  years  hy  which  tho  jmttchil  department  of  government  has 
repeatedly  encroached  upon  tho  prerogatives  of  tho  legislative  nml  exociillvo 
branches  of  government.  Thin  usurpation  of  mover,  wtt limit  constitutional 
authority,  not  only  relegates  to  subordinate  |toslllous  tho  legislative  nml  execu¬ 
tive  brunches,  hut  has  t lie  effect  of  destroying  tho  aoverelgnly  of  the  Individual 
States,  tholr  constitutions  mnl  courts,  hy  creation  n  highly  control  I  wsl  Federal 
Government  headed  hy  n  siipcrconrl, 

lit 

Any  discussion  of  this  froml  of  opinion  must  mvcssarlly  Ik»  limited  and  general 
In  nature.  Time  nml  sjunv  will  not  iHuinll  a  dlsciisshm  of  nil  of  those  «  iisom 
hut  only  a  reforomo  to  some  of  the  loading  cases. 

Tho  cast' of  Wilt  kin*  \\  Tfte  lifted  Nhif«*x  (U5I  IJ.  S.  17S)  Involved  the  Investi¬ 
gative  function  of  n  amgrosshaml  ixmimlttiHX  Ho  was  found  guilty  of  contempt 
of  Congress  for  Nddly  challenging  tho  commUteo"*  Jiirlsdlcthm  nml  refusing  to 
answer  questions  which  he,  tho  defendant,  contended  were  outside  the  seo|»o 
of  tho  committee's  authority.  Tho  Siiproiuo  Court  sot  aside  Wntktim*  eonvletton 
with  a  roforeiuv  to  “legislative  Inquiry"  Involving  "a  hroml  scalo  Intrusion  Into 
tho  lives  ami  affairs  of  private  eltlteiis."  The  Snillli  Act  was  enneted  for  tho 
specific  pnrixv<e  of  providing  a  inelluxl  of  preventing  subversive  activities,  and 
fvartlcnlarly  subversive  activities  ns  espoused  nml  practiced  hy  the  Communist 
Varty,  as  a  means  to  overthrow  hy  force  and  violence  Hie  Hovcriiment  of  tho 
V  nit  oil  States,  In  the  case  of  KchOH  v.  Pennsylvania  (350  U,  8.  4U7)  the 
Supreme  Court  released  the  convicted  defendant,  Steve  Nelson,  who  wab  con¬ 
victed  In  the  lVnnsylvanta  court  of  sedition,  on  tho  alleged  ground  that  Federal 
legislation  had  preempted  that  field  of  Hie  law  and  that  therefore  nil  State  laws 
dealing  with  sedition  as  against  the  Federal  Government  were  Invalid  and  In 
conflict  with  the  Federal  statutes.  The  same  defendant  was  also  convicted  In 
United  States  district  Court  and  that  couvlctlon  was  reversed  by  the  Supreme 
Court  because  of  the  questioned  testimony  of  a  Government  witness. 

The  decision  In  the  Nelson  ease,  If  it  is  not  overthrown,  makes  It  Impossible 
for  any  State  In  the  Union  to  prosecute  any  person  for  seditious  nets  against 
the  United  States.  The  Court  tn  Its  opinion  In  this  case  stated  that  the  decision 
would  not  apply  to  seditious  acts  against  the  Stnto.  This  statement  can  give 
the  States  little  consolation,  however,  because  the  Communist  Party,  which  is 
the  organized  effort  to  destroy  our  representative  form  of  government,  may 
escape  State  prosecution  by  advocating  publicly  the  overthrow  by  violence  of 
the  Federal  Government  while  surreptitiously  doing  everything  within  its  power 
to  destroy  the  sovereignty  of  State  Government. 
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I  In  vIiik  rendered  the  Ntnte*  Impotent  by  Hid  Nelson  decision  to  deni  wllli 
Communist  subversive*,  I  lie  Court  llien  proceeded  In  Hie  cose  of  Ntoehower  v. 
the  Itmrit  of  Nrfmvifbm  of  New  York  (350  II.  8.  Oft  1)  to  make  it  illfllrijlt  If  not 
Impossible  for  munlclpnllllc*  to  deni  with  Communist  subversive*.  Hloehower 
wn*  ordered  reinstated  na  d  teacher  In  the  New  fork  school  system  mid  allowed 
to  receive  n  substantial  Indemnify,  although  lie  find  violated  nn  ordinance  of  Hie 
oily  of  New  York  and  tlio  school  board  was  simply  carrying  out  Ha  official  duly 
In  discharging  him. 

1  hiving  seriously  Impaired  the  powers  of  Htnfes  and  munlclpnlltle*  to  deni 
with  subversive*.  Hie  Supreme  Court  then  proceeded  to  deliver  the  knockout 
blow  to  Km!  era  I  enforcement  of  the  Hmltli  Act  by  continuous  succession  of  opin¬ 
ions  milking  It*  enforcement  difficult  If  not  Impossible.  One  of  these  decisions 
was  the  famous  Yates  decision  Involving  several  Communists  who  bad  been 
convicted  hi  California  for  ojienly  advocating  the  overthrow  by  force  and  vio¬ 
lence  of  the  llovcrnnicnt  of  the  United  Htnles.  This  conviction  In  the  Cull  til 
Stales  district  nnirt,  nlllrmcd  b.v  the  court  of  appeals,  was  overruled  by  Hie 
Hupreme  Court  of  Hie  United  Slates  on  the  ground  Hint  "mere  advocacy"  of  the 
violent  overthrow  of  Hie  United  Slates  (lovernruent  was  not  punishable  tinder 
Hio  HuiIHi  Ad  unless  If  was  iimingm  fifed  b.v  a  present  effort  to  Instigate  adlon 
toward  that  end. 

.  In  JrnvkM  v.  Vntlnl  Hint**  (353  tf.  H.  057)  fbe  conviction  of  Cl Inton  denrks, 
n  confessed  (Vmimnnlst  and  n  convicted  perjurer,  was  reversed  because  the 
confidential  Investigative  files  of  the  Federal  Itureau  of  Investigation  were  not 
made  nvahnbleto  the  defendant  and  Ids  counsel. 

This  decision  would  make  Hie  conviction  of  subversives  even  more  difficult 
for  ii  very  practical  reason.  The  disclosure  of  even  a  limited  part  of  an 
Investigative  rejiort  might  disclose  Information  that  would  reveal  the  Identity 
of  Informers  or  rfttxcn*  who  were  rmijieratlng  with  the  Kill.  The  fear  of  such 
disclosures  would  no  doubt  seriously  Impair  the  ability  of  the  Kill  to  obtain 
Information. 

In  the  rases  of  Konl*her0  v.  Nintc  liar  of  Vallfornln  (353  U.  8.  252)  and 
Rrhtntrc  v.  AVie  Mexico  (352  If.  8.  2*32),  the  Hupreme  Court  In  effect  denies!  to 
Ihe  Htntes  of  Cnlffornln  and  New  Mexico,  and  Inferentlnlly  to  all  other  Hlflles, 
the  right  to  effectively  regulate  through  local  taws,  Imarris,  and  regulations,  the 
practice  of  the  profession  of  law  in  the  respective  Hlates.  In  Ihe  California 
case  Konlsberg  was  widely  reputed  to  bo  ft  meinfier  of  the  Communist  1'nrly  and 
to  have  engaged  In  Its  arllvltles.  When  he  appeared  before  the  examining  com¬ 
mittee  for  admission  to  the  hnr  he  was  Interrogated  nbont  his  membership  In 
the  Communist  Parly,  He  refused  to  answer  any  question  with  reference  to  his 
connection  with  communism  and  was  denied  Admission  to  the  bar  both  by  the 
bar  association  nml  by  the  California  court*.  The  Hupreme  Court  of  the  United 
State*  reversed  the  California  court  and  ordered  his  admission.  In  the  Hchware 
case  the  Supreme  Court  substituted  It*  Judgment  for  that  of  the  Supreme  Court 
of  New  Ncxlco  and  held  that  Schware's  membership  Jn  the  Communist  Party 
In  tho  1530'*  could  not  raise  substantial  doubt*  as  to  his  present  good  moral 
character.  Clearly  these  cases  reflect  ft  usurpation  of  the  traditional  sover¬ 
eignty  of  the  Stale*  nnd  tho  right*  of  the  States  through  appropriate  legislation 
and  Imnrds,  to  regulate  tho  practice  of  the  professions  within  their  States. 

IV 

In  view  of  tho  trend  of  opinion  of  which  the  foregoing  citations  are  a  fair 
sample,  It  is  evident  that  legislation  I*  Imperative  to  correct  some  of  the  mani¬ 
fest  errors  In  these  decisions  which  so  widely  affect  our  national  security. 
The  enactment  of  8.  2640  will  do  much  toward  correcting  these  errors. 

V 

Under  our  system  of  government,  the  traditional  function  of  the  Judiciary 
Is  to  decide  lawsuits  and  to  Interpret  statutes  In  the  light  of  the  basic  law,  the 
Constitution.  In  performing  this  function  It  Is  the  duty  of  the  Court  to  follow 
earlier  decisions  of  the  Court  under  the  doctrine  of  stare  decisis,  unless  earlier 
decisions  of  the  Court  have  been  Invalidated  by  constitutional  amendments  or 
by  appropriate  legislation.  The  Judiciary  possesses  no  power  to  promulgate 
public  policy.  Neither  does  It  have  authority  to  engage  In  legislation.  How¬ 
ever,  within  recent  years  the  Supreme  Court  of  the  United  States  has  practically 
abandoned  the  rule  of  precedent  or  stare  decisis  and  baa  undertaken  not  only 
the  functions  of  policymaking  hnt  of  devising  methods  of  enforcing  Its  policies. 
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The  Court  has  iisuriKHl  the  legislative  function  of  Congress  a  ml  has  Invaded 
the  sovereign  rights  of  the  States.  This  transgression  of  coustltut tonal  limita¬ 
tion  has  not  been  restricted  to  cases  Involving  Communist  or  subversive  ac¬ 
tivities.  For  that  reason,  1  believe  It  should  be  made  abundantly  clear  that  the 
advocacy  of  B.  2040  or  Its  enactment  would  not,  by  lieing  silent  upon  the  subject, 
constitute  legislative  approval  of  oilier  decisions  of  the  ’Supreme  Court  not 
spocllleally  covered  by  the  legislation.  The  enactment  of  S.  2040  will  bo  n  step 
hi  tbo  rigid  direction  tmt  it  should  be  considered  only  ns  u  step  am!  not  a 
complete  euro. 

VI 

1  refer  specifically  to  the  case  of  llrnirn  v.  Topeka .  and  associated  cases  (317 
U.  S.  483)  and  numerous  decisions  subsequent  to  that  case  but  which  were  bot¬ 
tomed  it |h»ii  the  Brown  decision.  The  Brown  case,  commonly  known  us  the  school 
Integration  case,  turned  upon  nil  Interpretation  by  ibe  1054  Supreme  Court  of 
the  14th  amendment  to  the  Constitution,  and  imrtlcularly  the  provision  that  no 
Slate  should  deny  to  any  |>ersou  the  equal  protection  of  the  laws.  This  same 
quest  Ion  had  liceii  before  the  Supreme  Court  of  the  Culled  States  reputedly. 
In  the  case  of  Flvssy  v.  Ferguson  (103  C.  S.  537),  In  Cummings  v.  Hoard  of  Fduca- 
thm  (175  U.  S.  528),  divided  in  1SSK1,  (Jong  hum  v.  Hive  (275  V.  S.  78),  decided  In 
1027,  and  ill  several  similar  eases  the  Supreme  Court  of  the  United  States  had 
consistently  recognized  that  the  regulation  of  its  public  school  system  was  a  matter 
wholly  within  the  province  of  the  individual  State.  Although  the  case  of  Flossy 
v.  Ferguson  was  decided  In  1800  by  n  court  composed  of  jurists,  all  of  whom  were 
alive  and  active  In  tlielr  professions  In  IStlS,  when  the  14th  amendment  became 
a  part  of  the  i  'oust  Hut  Ion,  the  Supreme  Court  In  1051  asked  for  further  argument 
on  the  meaning  of  the  14th  amendment  at  the  time  of  its  adoption.  In  its 
opinion  tho  Court  confessed  Its  Inability  to  decide  with  any  definiteness  what  the 
14th  amendment  meant  at  tho  (hue  of  its  passage.  It  then  proceeded  to  give  that 
amendment  an  Interpretation  which  was  the  exact  opposite  of  the  interpretation 
applied  by  the  Supremo  Court  In  1800  and  thereafter  for  half  n  century. 

We  are  often  told  that  the  decision  of  the  Court  Is  Hie  law  of  the  land.  Of 
course,  this  Is  un  Incorrect  statement  both  of  fact  and  of  law.  But  under  the 
doctrine  of  stare  and  decisis  the  decision  in  Plcssy  v.  Fcrgusont  often  affirmed  by 
subsequent  Courts  «ml  never  changed  by  the  legislature  nor  by  the  people,  was 
the  law  of  the  case  and  was  a  binding  legal  precedent  which  tlic  1054  Court  under¬ 
took  to  reject. 

The  basis  of  this  attempted  rejection  is  contained  in  the  Court’s  opinion.  This 
opinion  was  not  based  upon  decisions  of  former  Courts,  acts  of  Congress,  or  new 
constitutional  amendments,  lad  upon  the  textbook  writings  of  sociologists  and 
psychologists.  This  Is  the  first  time,  ns  far  ns  I  can  discover,  when  such  question¬ 
able  authority  has  been  relied  upon  by  any  Court  to  overthrow  legal  precedent. 

As  proof  that  the  Court  was  functioning  as  a  iwllcymaklng  body  and  was 
Indulging  in  legislation,  it  proceeded  to  order  what  II  mils  full  implementation  nf 
these  constitutional  principles.  This  little  known  or  scarcely  noticed  philosophy 
was  contained  in  the  Court  decree,  May  31, 1055  (340  11.  S.  753).  In  that  opinion 
the  Court  stated — "courts  will  have  to  consider  whether  the  action  of  school 
authorities  constitutes  good  faith  implementation  of  the  governing  constitutional 
principles."  The  Court  left  no  doubt  In  this  opinion  that  it  intended  to  lay 
down  a  public  policy  ami  to  provide  for  ils  enforcement.  In  commenting  ujmui 
the  developments  subsequent  to  Its  1054  decision,  the  Court  said  "The  presenta¬ 
tions  also  demonstrated  that  substantial  stejis  to  eliminate  racial  discrimination 
in  public  schools  has  already  taken  place,  not  only  in  some  of  the  communities  In 
which  these  cases  arose,  but  in  some  of  the  States  appearing  ns  'amleus  curiae 
and  In  others  ns  weir."  In  another  part  of  the  decree  the  Court  stated :  "In  view 
of  the  nationwide  Importance  of  the  decision.”  It  is  apparent,  therefore,  that  the 
Court  was  not  limiting  Its  activities  to  the  parties  to  the  lawsuit  but  was  project¬ 
ing  its  policies  on  a  nationwide  scale  and  devising  techniques  for  the  enforcement 
of  (bat  policy. 

As  one  of  the  attorneys  for  the  10  Clinton,  Tcnn.,  defendants  I  have  bad  an 
opportunity  to  observe  in  a  small  way  the  terrific  Impact  of  this  Judicial  usurpa¬ 
tion  of  tiie  legislative  anil  executive  functions  of  government. 

It  Is  respectfully  submitted  that  a  study  nf  the  opinions  of  the  Supreme  Court 
of  the  United  States  over  recent  years,  and  particularly  during  the  Inst  4  years, 
will  reveal  that  the  Court  has  grevlously  erred  in  the  following  respects: 
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( 1 )  It  Inis  Invaded  the  province  of  flip  legislative  brunch  by  seriously  impeding 
the  activities  of  (‘ongrcssioiml  committees  in  their  investigative  functions.  (2) 
It  has  encroached  upon  the  prerogatives  of  the  executive  department  in  the  en- 
fo reel mait  nf  security  regulations.  (3)  It  has  impaired  the  abilities  of  munici¬ 
palities  and  States  to  deal  effectively  with  Communist  subversives  within  their 
respective  govern  meats.  14)  ft  Jins  Invaded  the  sovereign  rights  of  tin*  Individual 
Elates  iu  assuming  jurisdiction  lu  matters  wherein  the  10th  amendment  to  the 
Constitution  denies  jurisdiction  to  the  Federal  (Jnvcrnmcnt  and  reserves  it  unto 
the  States  and  the  |>cnple.  <5)  In  ahaudonlug  the  established  rule  of  precedent 
or  stare  decisis  by  overruling  and  rejecting  the  established  and  accepted  interpre¬ 
tations  of  constitutional  provisions  by  former  Supreme  Courts,  when  such  inter¬ 
pretations  have  been  accepted  by  the  oilier  coordinate  brunches  of  government 
for  more  than  half  n  century,  and  when  such  attempted  rejection  of  established 
precedent  was  grounded  ui>on  no  constitutional  or  statutory  changes  Justifying 
»  reversal.  (0)  In  predicating  Its  opinion  iqion  the  nonlegal  textbook  writings 
of  individuals  whose  opinions  cannot  lx»  considered  ns  authority. 

Legislation  alone  may  not  suffice  to  correct  all  the  errors  to  which  reference  is 
made.  In  addition  to  the  legislation  under  consideration,  It  is  apparent  that  there 
is  need  for  Judicial  reform.  It  1ms  liecn  suggested,  ns  one  facet  of  judicial  reform, 
that  certain  qualifications  ns  to  training  and  experience  be  required  of  ail  persons 
nominated  for  appointment  to  the  Supreme  Court.  It  would  iqqiear  to  be  only 
commonscnso  that  before  becoming  n  judge  upon  the  highest  Federal  Court  one 
so  npimliited  should  |  mss  ess  nil  of  the  qualifications  necessary  to  perform  the 
duties  of  that  high  office.  One  of  sneh  qualifications  should  be  previous  experi¬ 
ence  u]>on  an  ap]>ellnte  court  and  preferably  upon  the  Federal  bench. 

Another  judicial  reform  and  one  that  could  he  readily  put  Into  effect  would  l»e 
to  require  that  persons  serving  ns  clerks  to  the  Justices  of  the  Supreme  Court  be 
requires!  to  have  reasonable  qualifications  as  to  education  and  experience  at  the 
bar,  mid  Unit  they  lie  subjected  to  scrutiny  ns  to  their  loyalty.  In  a  recent  article 
in  flic  C.  S.  News  A:  World  Kcport  Mr.  William  II.  Itehnqufst,  former  law  clerk 
to  Justice  Jackson,  gives  us  an  Interesting  Insight  into  the  makeup  of  these  young 
men  and  the  lufl nenee  which  they  exert  upon  decisions  of  the  Supreme  Court. 
The  following  quotation  from  Mr.  Ilehnqulst's  article  will  illustrate  my  point : 

"Most  of  the  Clerks  ore  recent  honor  graduates  of  law  schools,  and,  as  might 
be  exi>octedf  are  mi  intellectually  high-spirited  group.  Some  of  them  lire  Imbued 
with  deeply  field  notions  nlmut  right  mid  wrong  in  various  fields  of  the  law,  and 
some  In  their  youthful  exuberance  jicrinlt  their  notions  to  engender  n  cynical 
disrespect  for  the  capabilities  of  anyone,  including  Justices,  who  may  disagree 
with  them. 

"The  bins  of  the  clerks,  In  my  opinion,  Is  not  n  random  or  hit-and-miss  bias. 
From  my  observation  of  two  sets  of  court  clerks  during  the  1051  and  1052  terms, 
the  iMditical  mid  legal  prejudices  of  the  clerks  were  by  no  means  representative 
of  the  country  ns  n  whole  nor  of  the  court  which  they  served. 

"After  conceding  n  wide  diversity  of  opinion  among  the  clerks  themselves,  and 
further  conceding  the  difficulties  and  |>ossible  inaccuracies  Inherent  in  political 
cataloging  of  people,  it  is  nonetheless  fair  to  say  that  the  political  cast  of  the 
clerks  ns  u  group  was  to  the  ‘left’  of  either  the  Nation  or  the  court." 

VII 

SUMMATION 

I  appreciate  the  op]K>rtiudty  to  appear  before  this  committee  In  support  of 
S.  2(Hfi.  For  the  reasons  which  I  have  stated  I  would  like  to  see  the  bill  amend ed 
to  cover  the  additional  areas,  not  set  out  in  the  bill,  in  which  I  believe  the 
Supreme  Court  has  exceeded  Its  constitutional  authority  In  usurping  legislative 
functions  and  In  invading  the  sovereignty  of  the  individual  States.  If  such 
amendment  Is  not  ixissible,  1  suggest  in  the  alternative  that  the  bill  contain 
appropriate  clarifying  language  clearly  indicating  a  legislative  Intent  neither 
to  approve  the  decisions  of  the  Court  in  areas  not  covered  by  the  bill,  nor  to 
"freeze"  such  decisions  in  their  present  status  by  uouinclusion  In  the  bill.  I 
submit  that  the  job  would  be  only  partially  done  If  after  the  enactment  of  this 
legislation  the  Court  is  not  restricted  from  further  usurpation  of  legislative  or 
state  functions. 
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Addenda  to  Statement  op  \V.  K.  Michaei. 

I  Imve  referral  nt  some  length  to  the  ense  of  Hrown  v.  Topeka  because  In  that 
one  ense  we  And  dramatic  Illustration  of  |irnetlen!Iy  all  of  the  constitutional 
Infirmities  urged  with  reference  to  the  many  coses  which  hnvo  boon  cited  on 
this  subject.  Wholly  apart  from  the  Important  question  of  control  by  the  In* 
dividual  States  of  their  respective  school  systems,  and  wholly  lnde|>cndent  of 
any  racial  question,  this  decision  is  replete  with  violations  of  constitutional 
authority  as  set  out  In  the  first  paragraph  on  i>agc  7  of  this  statement. 

It  hns  been  suggested  that  the  Ilrown  case  charts  the  course  nnd  outlines  the 
procedure  which  can  nnd  limy  be  followed  In  such  vital  matters  ns  the  destruction 
of  our  system  of  private  ownership  of  proj>erty  nnd  private  enterprise.  Mr. 
J.  Y.  Sanders,  an  eminent  attorney  of  llnton  Rouge,  La.,  and,  I  believe,  a  son  of 
a  former  Governor  of  that  State,  has  prepared  and  published  In  the  Louisiana 
Itar  Journal  of  October  1050,  a  parallel  reference  Illustration  demonstrating  with 
alarming  clarity  how  laws  protecting  private  property  In  this  country  could  be 
Invalidated  using  substantially  the  same  language  and  the  same  authorities 
used  by  the  Supreme  Court  In  the  Brown  case.  With  the  consent  of  the  com¬ 
mittee,  and  with  Mr.  Sanders'  consent,  1  would  like  to  flic  as  a  part  of  or  an 
exhibit  to  my  statement,  a  reprint  of  Mr.  Sanders’  article.  I  have  onty  one 
copy  available  at  the  present  time  but  I  can  supply  additional  copies  if  desired. 

Senator  Dirksbn.  Very  well. 

Mr.  Michael.  I  would  like  to  say  in  the  beginning  that  I  am  very 
reluctant  to  appear  in  the  capacity  of  being  critical  of  the  courts,  ana 
it  is  only  a  deep  sense  of  responsibility  to  my  country  and  my  profes¬ 
sion  that  impels  me  to  appear  here  in  support  of  Senate  bill  2646  to 
limit  the  jurisdiction  of  the  Supreme  Court  in  the  respects  specified 
in  the  bill. 

Senator  Dirksen.  May  I  interpolate  there  ? 

You  appear  for  no  organization.  You  appear  only  for  yourself! 
You  come  at  your  own  expense  and  at  your  own  instance  as  a  citizen 
and  as  a  lawyer  interested  in  the  court  system  of  the  country. 

Mr.  Michael.  That  is  all  true,  Senator.  Every  bit  of  that  statement 
is  correct. 

I  have  heard  some  of  the  statements  made  before  this  committee 
and  very  able  statements  in  support  of  this  bill  with  reference  to 
many  of  the  cases  which  cliallen ge  us  at  this  stage. 

I  refer  particularly  to  the  case  of  Watkins,  to  the  Nelson  case, 
the  Slochower  case  in  New  York  and  to  the  Jencks  case.  Also  to 
the  Konigsberg  case  and  the  Schware  case,  coming  from  the  States 
of  California  and  New  Mexico. 

In  all  of  these  cases  it  seems  to  me  that  there  is  a  definite  trend 
on  the  part  of  the  Supreme  Court  to  arrogate  unto  itself  legislative 
functions  and  authority  never  delegated  to  it  by  the  Constitution,  and 
also  to  invade  the  sovereignty  of  tne  respective  States  in  violation  of 
the  10th  amendment  to  the  Constitution. 

Under  our  system  of  government,  the  traditional  functions  of  the 
judiciary  is  to  decide  lawsuits  and  to  interpret  statutes  in  the  light  of 
the  basic  law  of  the  Constitution. 

In  performing  this  function  it  is  the  duty  of  the  Court  to  follow 
earlier  decisions  of  the  Court  under  the  doctrine  of  stare  decisis  unless 
earlier  decisions  of  the  Court  have  been  invalidated  by  constitutional 
amendments  or  by  appropriate  legislation. 

The  judiciary  possesses  no  power  to  promulgate  public  policy. 
Neither  does  it  have  authority  to  engage  in  legislation. 

However,  within  recent  years  the  Supreme  Court  of  the  United 
States  has  practically  abandoned  the  rule  of  precedent  of  stare  decisis 
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and  has  undertaken  not  only  the  functions  policymaking  but  of  de¬ 
vising  methods  of  enforcing  these  policies. 

It  has  usurped  the  legislative  functions  of  Congress  and  invaded  the 
sovereignty  rights  of  the  States. 

This  transgression  of  constitutional  limitation  has  not  been  re¬ 
stricted  to  cases  involving  subversive  activities.  For  that  reason,  I 
believe  it  should  be  made  abundantly  clear  that  the  advocacy  of  S. 
2640  or  its  enactment  would  not,  by  being  silent  upon  the  subject, 
constitute  legislative  approval  of  other  decistons  of  the  Supreme  Court 
not  specifically  covered  oy  the  legislation. 

The  enactment  of  this  bill  will  be  a  step  in  the  right  direction,  but 
it  should  be  considered  only  as  a  step  ana  not  a  complete  cure. 

Mr.  Souhwinb.  Mr.  Chairman,  might  I  ask  the  witness  a  question  ? 

Senator  Diiiksbn.  Yes,  indeed. 

Mr.  Sour  wine.  I  see  you  am  at  a  good  breaking  point  here,  and  I 
would  like  to  inquire  whether,  in  your  opinion,  the  enactment  of  this 
bill  would  be  in  any  sense  a  punishment  of  the  Court  or  simply  a 
■deterrent  on  the  Court  or  perhaps  in  the  alternative  the  fixing  of  a 
boundaiw  for  Court  activity,  or  do  you  regard  it  in  some  other  light? 

Mr.  Michael.  I  regard  it  as  the  performance  of  a  legislative  duty 
which  assumes  the  character  of  a  mandate  in  my  mind  under  the 
section  of  the  Constitution  which  provides  that  the  appellate  juris¬ 
diction  of  the  Supreme  Court,  that  the  Court  shall  nave  appellate 
jurisdiction  both  as  to  law  and  facts  with  such  exceptions  and  under 
such  regulations  as  the  Congress  shall  make. 

Mr.  SoimwiNE.  In  other  words,  you  consider  the  grant  to  the  Con¬ 
gress  of  the  power  to  make  regulations  and  exceptions  to  the  Courts 
appellate  jurisdiction  as  a  duty  to  exercise  that  power  when,  in  the 
judgment  of  the  Congress,  it  should  be  exercised. 

Mr.  Michael.  Exactly,  sir. 

Mr.  Sourwine.  Y  ou  (Save  to  add  that  last  clause,  don’t  you  ? 

Mr.  JiIichael.  Exactly.  The  legislative  branch  of  the  Government 
has  always  been  vested  with  the  discretionary  power,  the  very  act  of 
legislating  is  in  itsejf  the  exercise  of  discretionary  powers. 

The  Constitution  specifically  gives  that  exclusive  right  to  the  legis¬ 
lative  branch  of  the  Government. 

Senator  Dirksen.  In  a  nutshell  the  authority  of  Congress  to  legis¬ 
late  in  this  field  is  undisputed. 

The  remaining  question  then  is  one  whether  it  is  advisable  in  the 
nat  ional  interest  to  impose  certain  limitations. 

Mr.  Michael.  I  think  that  is  definitely  a  correct  statement  of  fact. 
Senator. 

While  we  are  at  that  breaking  point,  if  I  may  interpolate  a  matter 
that  is  not  in  my  written  statement,  very  briefly,  I  have  mentioned  the 
doctrine  of  stare  decisis  about  which  there  seem3  to  be  in  the  minds 
of  the  laity  at  least  much  confusion. 

I  believe  there  is  a  very  precise  and  a  very  clear  distinction  between 
the  application  of  the  doctrine  of  precedent  or  stare  decisis  as  affecting 
decisions  of  the  Court  with  reference  to  the  interpretation  of  consti¬ 
tutional  provisions  or  the  interpretation  of  statutes  on  the  one  hand, 
or  decisions  based  upon  the  common  law  upon  the  other  hand. 

On  decisions  based  upon  the  common  law,  those  decisions,  if  they 
are  incorrect,  can  be  corrected  by  congressional  act  or  legislation. 
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On  mutters  affecting  the  interpretation  of  the  Constitution  or  of 
the  statute,  when  that  derision  lias  l Kirn  imute  for  Clio  lirst  time,  laws 
ran  !>o  passed  based  u|kmi  it.  Contracts  arc  based  upon  it.  The  very 
way  of  life  could  be  predicated  upon  that  interpretat  ion. 

Slow  if  that,  interpretation  is  wrong,  it  is  within  the  province  of 
the  people  to  change  that  interpretation  by  amendment  to  the  (con¬ 
stitution,  if  it  is  a  constitutional  matter. 

If  it  is  a  matter  of  statute^  it  is  within  the  province  of  the  legislature 
to  change  that  by  proper  legislation. 

Hut  there  would  be  chaos  in  our  whole  system  of  jurisprudence  if 
the  judiciary  could  reject  or  reverse  former  decisions  u  free  ting  the 
constitutionality,  an  interpretation  of  the  Constitution,  and  (hen 
have  the  next  term,  the  next  Court  to  reverse  that  decision  and  have  it 
in  a  constant  state  of  llux.  The  rule  of  stare  decisis  therefore  applies 
with  particular  emphasis,  in  my  judgment,  to  cases  involving  inter¬ 
pretation  or  definition  of  terms  in  the  Constitution. 

Senator  Dirkskn.  tat  me  ask  at  that  point,  Mr.  Sourwinc,  has  the 
wlioio  decision  in  the  Watkins  case  and  m  the  Slowchowcr  case  that 
Mr.  Michael  re  fere  to  and  in  the  Jennings  case  been  incorporated  in 
the  record  f 

Mr.  Sou uw ink.  Yes.  Mr.  Chairman,  they  were  put  in  at  the  first 
series  of  hearings  amt  wore  printed  as  an  appendix  to  the  hearing 
record. 

Senator  Dirkskn.  What  about  the  Konigsberg  case i 

Mr.  Sourwine.  I  think  it  was.  Senator  Jenncr  at  that  timo  cited 
all  the  cases  which  he  thought  were  involved  and  requested  that  they 
be  printed. 

Senator  Dikkskn.  Good  enough. 

Mr.  Michael.  1  have  just  said  that  the  usurpation  of  funct  ions  con¬ 
trary  to  the  Constitution  by  the  Supreme  Court  was  not  limited  to 
mat  tore  pertaining  alone  to  Communist  subversion. 

I  refer  specifically  to  the  case  of  Brown  v.  Topekay  and  associated 
cases,  and  numerous  decisions  subsequent  to  that  case  but  which  were 
bottomed  upon  the  Brown  decision. 

The  Brown  case,  commonly  known  as  the  school  integration  ease, 
turned  upon  the  interpretation  by  the  1054  Supreme  Court  of  the  14th 
amendment  to  the  Constitution,  and  particularly  the  provision  that 
no  State  should  deny  to  any  person  “the  equal  protection  of  the  laws.” 

The  same  question  had  been  before  the  Supreme  Court  of  the  United 
States  reputedly.  In  the  case  of  Flessy  v.  Ferguson  and  Cummings  v. 
Board  of  Education^  decided  in  1890;  Gong  Lum  v.  Iiicey  decided  in 
1027,  and  in  se  veral  similar 'cases,  the  Supreme  Court  of  the  United 
States  had  consistently  recognized  that  the  regulation  of  its  public 
school  system  was  a  matter  wholly  within  the  province  of  the  indi¬ 
vidual  State. 

Although  the  case  of  Plcssy  v.  Ferguson  was  decided  in  1896  by  a 
Court  composed  of  jurists,  all  of  whom  were  alive  and  active  in  their 
professions  in  1868,  when  the  14th  amendment  became  a  part  of 
the  Constitution,  the  Supreme  Court  in  1054  asked  for  further  argu¬ 
ment  on  the  meaning  of  the  14th  amendment  at  the  time  of  its 
adoption. 

In  its  opinion  the  Court  confessed  its  inability  to  decide  with  any 
definiteness  what  the  14th  amendment  meant  at  the  time  of  its  pas¬ 
sage.  It  then  proceeded  to  give  that  amendment  an  interpretation 
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which  was  the  exact  opposite  of  the  interpretation  applied  by  the 
Supremo  Court  in  1896  and  thereafter  for  half  a  century. 

We  are  often  told  that  the  decision  of  the  (Joint  is  “the  law  of  the 
land.”  Of  course  this  is  an  incorrect  statement  both  of  fact  and  of 
law.  Hut,  under  tho  doctrine  of  stare  decisis,  the  decision  in  Plenty 
v.  FcrgmoHy  often  affirmed  by  subsequent  courts  and  never  changed 
l>y  tlio  legislature  nor  by  the  people,  was  the  law  of  the  case  and 
was  a  binding  legal  precedent  which  the  1054  Court  undertook  to 
“reject.” 

Tho  basis  of  this  attempted  rejection  is  contained  in  the  Court’s 
opinion.  This  opinion  was  not  based  upon  decision  of  former  Courts, 
acts  of  Congress,  or  new  constitutional  amendments,  hut  upon  the 
textbook  writings  of  sociologists  and  psychologists.  This  is  the  first 
time,  as  far  as  1  can  discover,  when  such  questionable  authority  has 
been  relied  upon  by  any  ('curt  to  overthrow  legal  precedent. 

As  proof  that  the  Court  was  functioning  ns  a  policymaking  body 
and  was  indulging  in  legislation,  it  proceeded  to  order  what  it  calls 
“full  implementation  of  these  constitutional  principles.”  This  little- 
known  or  scarcely  noticed  philosophy  was  contained  in  the  Court 
decroo  May  ill,  1S>57  (349  IT.  S.  753).  In  that  opinion  the  Court 
stated : 

Courts  will  have  to  ronsldcr  whether  the  action  of  school  authorities  constitutes 
good  faith  Implementation  of  the  governing  constitutional  principles. 

Tho  Court  left  no  doubt  in  this  opinion  that  it  intended  to  lay 
down  a  public  policy  and  to  provide  for  its  enforcement. 

In  commenting  upon  the  developments  subsequent  to  its  1954  deci¬ 
sion  tho  Court  said: 

The  presentations  also  demonstrated  that  substantial  steps  to  eliminate  racial 
discrimination  In  public  schools  has  already  taken  place,  not  only  in  some  of 
the  communities  In  which  these  cases  arose,  hut  In  some  of  the  States  appear¬ 
ing  as  n miens  curiae  and  In  others  as  well. 

In  another  part  of  the  decree  the  Court  stated : 

In  view  of  the  nationwide  lmK>ortanee  of  the  decision. 

It  is  apparent,  therefore,  that  the  Court  was  not  limiting  its  activities 
to  the  parties  to  the  lawsuit  but  wasprojecting  its  policies  on  a  nation¬ 
wide  scale  and  devising  techniques  for  the  enforcement  of  that  policy. 

As  one  of  the  attorneys  for  the  16  Clinton,  Tenn.,  defendants  I 
have  had  an  opportunity  to  observe  in  a  small  way  the  terrific  impact 
of  this  judicial  usurpation  of  the  legislative  and  executive  functions 
of  Government. 

It  is  respect  fully  submitted  that  a  study  of  the  opinions  of  the 
Supreme  Court  of  the  United  States  over  recent  years,  and  partic¬ 
ularly  during  the  last  four  years,  will  reveal  that  the  Court  has 
grieviously  erred  in  the  following  respects : 

.  in  »  lias  invatled  the  province  of  the  legislative  branch  by  se¬ 
riously  impeding  the  activities  of  congressional  committees  in  their 
investigative  functions. 

(2)  It  lias  encroached  upon  the  prerogatives  of  the  executive  de¬ 
partment  in  the  enforcement  of  security  regulations. 

(3)  It  has  impaired  the  abilities  of  municipalities  and  States  to  deal 
effectively  with  Communist  subversives  within  their  respective  gov¬ 
ernments. 
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(4)  It  has  invaded  the  sovereign  rights  of  the  individual  States  in 
assuming  jurisdiction  in  matters  whereid  the  10th  amendment  to  the 
Constitution  denies  jurisdiction  to  the  Federal  Government  and  re¬ 
serves  it  unto  the  States  arid  the  people. 

(5)  In  abandoning  the  established  rule  of  precedent  of  stare  decisis 
by  overruling  and  rejecting  the  established  and  accepted  interpreta¬ 
tions  of  constitutional  provisions  by  former  Supreme  Courts,  when 
such  interpretations  have  been '  accepted  by  the  other  coordinate 
branches  of  government  for  more  than  half  a  century,  and  when  such 
attempted  rejection  of  established  precedent  was  grounded  upon  no 
constitutional  or  statutory  changes  justifying  a  reversal. 

(6)  In  predicating  its  opinion  upon  the  nonlegal  textbook  writings 
of  individuals  whose  opinions  cannot  be  considered  as  “authority.” 

Senator  Dirksen.  Sir.  Michael,  at  that  point  let  me  pose  a  question. 

I  have  seen  it  averred  that  if  these  limitations  were  placed  on  the 
appellate  jurisdiction  of  the  Supreme  Court  in  certain  limited  areas, 
that  your  Federal  circuit  courts  of  appeal  would  then  become  the 
courts  of  last  resort  with  respect  to  those  particular  areas,  and  the 
cases  that  might  arise  under  them. 

Mr.  Michael.  I  'hink  that  is  a  correct  statement  of  fact. 

Senator  Dirksen  So  it  would  bi  a  fact  then  that  in  those  6  categories 
the  7  circuit  courts  of  appeal  would  be  the  courts  of  last  resort? 

Mr.  Michael.  Yes,  subject  of  course  to  such  review,  administrative 
or  otherwise,  as  the  Congress  may  from  time  to  time  provide. 

It  does  not-  mean  that  they  would  be  left  in  a  straitjaeket  as  I 
understand  it. 

Senator  Dirksen.  Only  judicially  ? 

Mr.  Michael.  I  want  to  point  out  this  further  fact:  that  ajipeal  is 
a  matter  granted  by  statute.  It  is  a  matter  of  right  only  because  it  is 
granted  by  statute. 

A  fair  and  impartial  trial  as  provided  in  the  Constitution  refers  to 
trial  courts,  and  there  is  no  vested  right  to  have  a  case  heard  in  three 
separate  courts. 

There  is  no  provision  that  requires  the  case  to  be  heard  in  more  than 
2  courts  or,  for  that  matter,  more  than  1. 

But  appeal  as  provided  in  the  Constitution,  in  the  jurisdiction  of  the 
appellate  procedure  of  the  courts  and  the  Supreme  Court,  is  vested  in 
the  legislative  branch. 

Senator  Dirksen.  Let’s  take  a  case - 

Mr.  Michael.  So  if  there  were  inaccuracies  or  if  there  was  any  jn- 

J’ustice,  if  there  were  hardships  worked,  certain  of  the  legislative 
iranch  could  correct  that  by  proper  amendments. 

Senator  Dirksen.  Let’s  take  for  instance  the  Watkins  case  under 
the  assumption  that  this  was  actually  the  law  and  that  there  would  be 
no  appellate  jurisdiction  so  far  as  the  Supreme  Court  is  concerned, 
with  respect  to  that  case. 

Now  it  might  very  well  be  set  down  in  a  bill  of  exceptions  or  on  error 
that  other  matters  were  the  basis  for  appeal,  that  it  aid  not  constitute 
a  fair  trial  which  does  not  put  exactly  the  issue  before  the  court,  the 
issue  being  one  of  jurisdiction  really  and  one  of  fact  as  to  whether  it 
is  the  kina  of  case  which  the  Supreme  Court  could  not  hear  on  appeal. 

Do  you  think  an  appeal  would  still  lie  where  that  was  incident,  let 
us  say,  to  such  a  case  ? 
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Mr.  Michael.  If  this  bill  denies  appellate  jurisdiction  within  a  cer¬ 
tain  specified  area,  I  think  that  is  final. 

I  think  that  is  the  end  of  it. 

Senator  Dirksen.  As  a  specific  case,  you  might  multiply  any  num¬ 
ber  of  incidents,  you  might  have  such  a  case  in  the  trial  court  and  it 
goes  to  the  circuit  court  of  appeals,  and  then  an  appeal  is  taken  to  the 
United  States  Supreme  Court  not  on  any  constitutional  issue,  not  on 
a  question  of  jurisdiction,  but  rather  there  may  have  been  a  ruckus  in 
the  courtroom.  The  court  may  have  found  one  or  more  counsel  guilty 
of  contempt  and  ordered  them  out  of  the  courtrom,  and  taken  them 
out  of  the  trial. 

You  might  have  a  thousand  and  one  things  that  could  be  the  basis  for 
exceptions. 

Do  you  think,  notwithstanding  all  that,  that  you  are  still  closed  so 
far  as  this  is  concerned  f 

You  could  not  go  any  further  under  any  circumstances  except  to  the 
circuit  court. 

Mr.  Michael.  I  think  that  is  correct.  The  instance  that  you  cite, 
the  problem  that  you  pose,  would  probably  not  present  any  question 
that  would  justify  the  Supreme  Court  reviewing  it,  if  the  Court  had 
authority  on  purely  a  question  of  fact,  if  it  were  affirmed  by  the  two 
courts  below. 

But  I  believe  the  answer  to  your  question  is  that  if  it  is  denied  juris¬ 
diction,  that  jurisdiction  is  denied  for  all  purposes. 

Senator  Dirksen.  Very  well. 

Mr.  Michael.  The  questions  that  we  just  had  and  the  answers  led 
very  well  to  my  next  point,  and  that  is  that  legislation  alone  may 
not  suffice  to  correct  all  the  errors  to  which  reference  is  made. 

It  is  regrettable  indeed  that  the  legislative  branch  should  have  to 
even  consider  legislation  to  curb  the  power  of  the  judiciary  or  arro¬ 
gate  it  or  assume  power  of  the  judiciary,  but  when  that  condition 
arises  and  the  power  becomes  mandatory  that  it  be  considered. 

In  addition  to  the  legislation  under  consideration,  it  is  apparent 
that  there  is  need  for  judicial  reform.  It  has  been  suggested,  as  one 
facet  of  judicial  reform  that  certain  qualifications  as  to  training  and 
experience  be  required  of  all  persons  nominated  for  appointment  to 
the  Supreme  Court. 

tl  would  appear  to  be  only  commonsense  that  before  becoming  a 
judge  upon  the  highest  Federal  court  one  so  appointed  should  possess 
all  of  the  qualifications  necessary  to  perform  the  duties  of  that  high 
office.  One  of  such  qualifications  should  be  previous  experience  upon 
an  appellate  court  and  preferably  upon  the  Federal  bench. 

Senator  Dirksen.  I  think  Senator  Stennis  of  Mississippi  has  been 
promoting  or  has  introduced  a  bill. 

Mr.  Sourwine.  Yes,  Mr.  Chairman,  he  has  one  of  several  such  bills. 

Senator  Dirksen.  Mr.  Michael,  I  very  reluctantly,  but  respectfully, 
suggest  if  we  could  hurry  just  a  little;  I  am  afraid  they  are  going  to 
ring  those  bells  for  a  rollcall  on  another  amendment. 

Mr.  Michael.  Senator,  I  shall  accede  to  that.  I  have  a  statement 
in  here  about  the  clerks  to  the  Supreme  Court  that  I  think  is  very 
pertinent,  and  I  would  like  to  call  the  committee’s  attention  to  it. 

Senator  Dirksen.  That  is  your  addenda  ? 
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Mr.  Michael.  No;  that  is  prior  to  my  addenda,  but  I  would  like  to 
make  this  statement  and  1  will  close. 

I  have  referred  to  the  case  of  Hroion  v.  Topeka  because  the  case 
contains  such  dramatic  interest  of  the  usurpation  of  power  and  devia¬ 
tion  of  constitutional  principles,  not  because  of  the  subject  matter 
of  the  snit,  but  we  forget  completely  that  it  had  anything  to  do  with 
a  racial  problem  or  anything  to  do  with  local  school  problems. 

The  inherent  infirmities  or  that  decision  still  remain,  and  it  could 

{•rovido  the  chart  and  the  blueprint  by  which  all  our  other  constitu- 
ionnl  freedoms  could  be  taken,  as,  for  instance,  those  of  ownership 
of  private  property. 

Mr.  J.  Wise  Sanders,  an  eminent  attorney  and  a  son  of  one  of  the 

Governors  of  the  State  of  Louisiana  prepared  and  published - 

Senator  Dirksen.  Didn’t  he  serve  once  up  here  ? 

Mr.  Michael.  I  believe  he  did. 

Senator  Dirksen.  I  served  in  the  House  with  him. 

Mr.  Michael.  Prepared  an  article  in  the  Louisiana  Bar  Journal 
paralleling  those  possibilities.  I  considered  it  so  vital  and  so  clearly 
stated  that  I  wanted,  with  the  permission  of  the  Senator,  to  file  it  as 
a  part  of  my  statement,  and  I  have  filed  copies. 

Senator  Dirksen.  Isit  very  long? 

Mr.  Michael.  No;  it  is  not.  The  counsel  has  it.  It  is  not  a  very 
long  statement. 

Senator  Dirksen.  If  it,  in  your  judgment,  will  udd  to  the  elucida¬ 
tion  of  the  issue  that  is  before  us - 

Mr.  Michael.  I  think  it  very  clearly  reflects  the  point,  sir. 

Mr.  Sovrwine.  Would  the  Chair,  perhaps,  want  to  order  that  in¬ 
cluded  in  the  appendix  ? 

Senator  Dirksen.  Probably  so,  but  I  think,  since  some  criticism  was 
made  that  we  had  not  gone  into  this  too  thoroughly  before,  I  would 
have  no  objection  in  putting  it  in  the  body.  I  will  leave  that  to  you, 
whether  we  put  it  in  t  ne  body  or  in  the  appendix. 

Mr.  Sourwine.  Would  it  make  any  difference  to  the  witness? 

Mr.  Michael.  None. 

Mr.  Sourwine.  We  are  trying  to  set  the  hearings  up  in  such  a  form 
that  they  can  be  readily  indexed.  We  have  a  little  problem  doing 
that  in  the  printing  time,  and  if  we  put  it  in  the  appendix  it  would 
be  better.  * 

Mr.  Michael.  I  appreciate  the  opportunity  to  appear  here  on  behalf 
of  this  bill,  and  I  hope  that  it  will  Be  reported  favorably,  and  passed. 

Senator  Dirksen.  Mr.  Michael,  I  wish  we  could  visit  longer,  but 
there  are  some  verities  that  confront  me  here.  I  came  out  of  one 
committee  to  come  here  and  I  know  they  are  getting  ready  for  another 
vote  on  the  Senate  floor.  We  thank  you,  sir,  for  coming. 

Mr.  Michael.  Thank  you,  Senator,  I  shall  remember  you  to  your 
friends  in  Sweetwater. 

Senator  Dirksen.  Thank  you  very  much. 

Is  Mr.  Cadwnlader,  of  Baltimore, here? 

That  sounds  like  a  good  old  colonial  name  to  me. 
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STATEMENT  OF  THOMAS  F.  CADWALADER 

Mr.  Cadwalader.  Sly  people  have  been  here  since  those  times. 

Senator  Dikkskx.  You  are  an  esquire,  £  take  it.  They  put  it  down 
“Esquire,” 

(  Mr.  Cadwalader.  I  am  a  lawyer. 

Senator  Dirksen.  And  you  are  from  Baltimore? 

Mr.  Cadwalader.  I  practice  law  in  Baltimore.  I  live  in  Harford 
County,  Md.  My  home  is  Joppa,  Md. 

Senator  Dirksen.  How  long  have  you  been  in  the  practice  of  law, 
sir? 

Mr.  Cadwalader.  Fifty-five  years. 

Senator  Dirksen.  Fifty-five  years? 

Mr.  Cadwalader.  Yes,  sir. 

Senator  Dirksen.  Goodness  me;  that  goes  pretty  nearly  back  to  the 
turn  of  the  century. 

Mr.  Cadwalader.  I  was  admitted  to  the  bar  of  the  Court  of  Appeals 
of  Maryland  in  September  1903,  not  quite  65  years. 

Senator  Dirksen.  Well,  you  are  getting  awfully  close  to  it,  I  would 
say.  Have  you  ever  held  a  judicial  post  of  any  kind? 

Mr.  Cadwalader.  No;  no  official  post  of  any  kind.  I  am  a  private 
citizen. 

Senator  Dirksen.  You  are  one  of  those  sterling  men  of  the  bar  ? 

Mr.  Cadwalader.  I  hope  I  am  sterling.  I  am  a  member  of  the  bar. 

I  Senator  Dirksen.  I  am  sure  you  are.  You  are  appearing  here  indi- 

1  vidually? 

Mr.  Cadwalader.  Individually ;  yes,  sir. 

Senator  Dirksen.  Not  for  any  organization? 

Mr.  Cadwalader.  Not  for  any  organization.  I  have  in  the  past  be¬ 
longed  to  organizations  that,  I  am  sure,  would  have  been  in  this  battle, 
but  they  have  ceased  to  exist.  They  nave  folded  up,  and  I  am  here 
as  an  individual. 

Senator  Dirksen.  We  never  try  to  be  offensive,  but  we  like  to  ask  a 
witness  whether  he  represents  an  organization,  and,  if  so,  how  many 
members  do  they  have ;  is  it  diffused  over  the  country ;  is  he  authorized 
to  speak  for  them? 

1  Mr.  Cadwalader.  No;  I  am  not  authorized  to  speak  for  any  organi¬ 
zation.  I  am  coming  on  my  own. 

Senator  Dirksen.  You  see,  I  have  encountered  that  so  often,  where 
someone  will  state  to  the  committee,  “I  represent  an  organization  of 
100,000  people,”  and,  unless  you  read  that  rather  discriminately,  you 
get  into  difficulties. 

Mr.  Cadwalader.  I  understand. 

■  Senator  Dirksen.  Because,  you  see,  maybe  they  had  a  little  con¬ 
vention. 

And  maybe  only  a  hundred  out  of  the  hundred  thousand  showed 
up  at  the  convention,  and  then  they  proceed  to  resolute  on  a  given 
subject,  and  it  does  not'properly  mirror,  I  think,  what  that  organiza¬ 
tion  may  or  may  not  stand  for,  and,  so,  we  try  to  be  careful  without 
being  squeamish  or  queasy  about  it. 

Mr.  Cadwalader.  Like  the  five  tailors  of  Thule  Street  “We  people 
of  England.” 

21794 — 58 — pt.  8 - IS 
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Senator  Dirksex.  That  is  right.  Well,  now  Mr.  Cadwalader,  we 
will  hear  from  you. 

Mr.  Cadwalader.  T  will  Ixs  very  brief. 

Senator  Dirkskx.  I  hope  you  will  not  be  angry  or  captious  with 
the  temporary  chairman  of  tliis  committee  if  they  ring  those  bells  and 
T  have  to  get  on  roller  skates  and  start  for  the  Senate  floor. 

Mr.  Cadwalader.  I  have  a  statement  that  T  sent  to  Mr.  Soitnvine. 
I  made  1  or  2  slight  amendments  to  it,  and  I  am  going  to  leave  it  with 
the  committee.  T  just  want  to  say  a  few  things. 

Senator  Pirksf.x.  First,  then,  let's  nut  in  your  whole  statement  in 
its  entirety  so  that  that,  of  course,  will  stand  for  itself. 

Mr.  Cadwalader.  I  will  offer  this,  and  T  would  like  to  read,  in  par¬ 
ticular,  1  or  2  paragraphs. 

(The  statement  referred  to  is  as  follows:) 

Statement  of  Thomas  F.  Camvalaher 

Throughout  our  history,  there  lias  been  an  almost  rhythmic  alternation  between 
the  three  great  departments  of  the  Federal  Government  ns  to  which  presents 
the  greatest  menace  to  liberty. 

The  Allen  and  Sedition  Acts  of  an  early  date  Indicated  that  Congress  was 
then  the  menace,  nnd  the  interposition  of  Virginia  and  Kentucky  n roused  the 
people  to  teach  a  needed  lesson  to  the  legislative  branch. 

Again,  In  reconstruction  days.  Congress  assumed  the  role  of  tyrant,  nnd  the 
resistance  which  finally  prevailed  was  long  and  painful. 

In  times  of  stress,  when  Congress  found  itself  rudderless,  the  executive  power 
stepped  In,  regardless  of  constitutional  limitations,  nnd  sought  on  the  whole, 
successfully  to  override  the  paper  provisions  drawn  to  prevent  arbitrary  attack 
on  personal  rights.  So,  the  Executive  devalued  our  currency,  with  only  token 
resistance,  nnd  again,  with  the  help  of  a  wholly  submissive  Congress,  deprived 
the  individual  citizen  of  the  right  to  bargain  for  a  job. 

During  these  nnd  other  usurpations  (In  spirit,  if  not  In  letter),  the  Supreme 
Court  has,  for  the  most  part,  been  supine.  As  a  defender  of  personal  right,  Its 
record  has  always  been  weak,  as  when,  In  Georgia  v.  Stanton  (6  Wall.  457),  it 
declined  to  protect  the  people  of  the  States  from  arbitrary  military  rule,  or  ns, 
in  later  years,  when  it  held  coal  mining  to  be  interstate  commerce,  and  that  an 
act  of  Congress  forbidding  anyone  to  engage  in  it  save  by  consent  of  irresponsible 
third  parties  was  a  valid  regulation. 

More  recently,  the  Court  has  become  not  n  broken  reed,  but  an  active  agent 
In  trying  to  remold  onr  Institutions  in  a  totalitarian  sense,  and,  Incidentally,  to 
protect  all  individual  agents  and  devotees  of  totalitarian  dogma  whether  in 
public  employ  of  the  Federal  or  State  Governments,  or  ns  schoolteachers,  or 
members  of  the  bar,  so  as  to  foster  the  infiltration  of  those  enemies  of  our  entire 
system  of  government  nnd  culture. 

But,  by  all  odds,  the  worst  instance  of  the  assumption  of  purely  arbitrary  power 
by  the  Court  lies  ill  Its  decisions  of  May  14,  1954,  on  segregated  schools.  This 
has  been  so  well  stated  by  others  nnd  is  so  undeniable  that  it  is  needless  now  to 
dwell  on  it  or  document  It,  except  to  notice  the  most  utterly  illogical  and  inde¬ 
fensible  finding  of  nil ;  that  the  due-process  clause  of  the  fifth  amendment  forbids 
the  separation  of  races  in  fully  equal  facilities.  If  the  Court  is  to  be  allowed 
to  dream  up  and  Impose  on  our  people  such  fantastic  misconstruction  of  plain  and 
well-understood  phraseology,  then  our  liberties  are  indeed  at  the  mercy  of  the 
nine  men  who  call  themselves  Justices,  though  the  Constitution  calls  them 
Judges,  of  the  Supreme  Court, 

It  Is  questionable,  however,  whether  an  appeal  even  to  the  Supreme  Court 
should  not  be  allowed  to  persona  threatened  with  punishment  for  contempt  of 
Congress,  No  department  of  the  government  of  a  free  people  ought  to  be  above 
the  law.  The  fact  that  the  Supreme  Court  has  assumed  to  be  above  it  does  not 
justify  placing  Congress  or  committees  of  Congress  in  a  like  place. 

If  the  defendant  in  a 'contempt  case  has  the  right  to  appeal  to  the  lower 
Federal  courts,  that  should  perhaps  be  a  sufficient  curb  on  the  power  of  Con¬ 
gress  to  punish  a  man  for  merely  standing  on  his  rights,  and,  perhaps,  It  should 
be  enlarged  to  afford  him  a  hearing  before  three  judges. 
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As  to  security  charges  against  civilian  employees  and  officers,  It  would  seem 
that  defendants  should  also  have  their  day  in  court,  not  because  they  have  any 
vested  right  to  hold  their  Jobs,  but  because  their  unjust  discharge  for  security 
reasons  inay  Impose  a  lifelong  penalty  and  ruin  their  prospects  of  employment. 
Rut  In  such  ease  the  lower  Federal  courts  can  doubtless  serve  as  well  as  or 
better 'than  the  Supreme  Court,  which  always  nets  self-consciously  as  In  the 
glare  of  klicg  lights. 

The  other  provisions  of  S.  2040  would  work  a  much-needed  check  on  some  of 
the  gratuitous  Incursions  of  the  Supreme  Court  into  local  matters  that  are  none 
of  Its  business,  such  us  who  may  be  admitted  to  the  bar  of  any  State  or  what 
qualifications  may  be  required  of  teachers  In  public  schools  and  colleges. 

Rut  It  Is  resiKjetfulIy  submitted  that  another  section  should  be  added  to  this 
bill,  In  substance  ns  follows : 

“(0)  Any  law,  rule,  regulation,  or  local  custom  of  any  State  or  community 
by  which,  without  denying  to  any  person  the  equal  protection  of  the  laws  and 
equal  use  of  and  enjoyment  of  facilities  and  Institutions  provided  by  law,  the 
separation  of  such  persons  according  to  age,  sex,  or  race  Is  provided  for.” 

The  adoption  of  the  proposed  bill  with  this  amendment  would  put  an  end  to  a 
controversy  that  is  at  present  dividing  the  people  of  the  United  States  Into 
hostile  camps  when  the  public  danger  from  without  is  so  great  that  unity  of 
feeling  and  purpose  Is  called  for  as  never  before. 

The  advocates  of  ending  segregation  are  not  shut  out  by  such  a  clause,  but 
are  merely  remitted  to  their  proi>er  and  legitimate  field  of  action;  namely  the 
legislative  field.  The  Idea  that  laws  in  so  vital  a  matter  can  be  arbitrarily 
enacted  by  nine  lifetime  appointees  ts  so  repugnant  to  every  principle  of  free 
government  that  everyone,  whatever  his  race  or  background,  who  is  not  a  totali¬ 
tarian,  should  admit  that  such  questions  are  to  be  decided  by  persuasion  of  the 
public  and  their  elected  representatives,  and  In  no  other  way. 

Mr.  Cadwalaokk.  Hefore  doing  so,  I  would  like  to  mention  one 
thing;  that,  while  I  was  waiting  here  for  the  resumption  of  the  hear¬ 
ings,  I  fiddled  in  that  bookcase  over  there  and  picked  out  at  random 
two  volumes  of  Wallace's  reports,  in  which  I  found  this  question  of 
limiting  the  appellate  jurisdiction  of  the  Supreme  Court  to  lmve  been 
dealt  with,  and  I  thought  I  would  like  to  put  it  in  the  record. 

I  made  a  note  of  it,  one  case?  Ex  parte  McXJanUe;  no  doubt  yon  and 
Mr.  Sourwine  are  familiar  with  it,  sixth  Wallace,  page  318,  and  the 
same  case  in  seventh  Wallace,  page  506. 

Senator  Dirkskx.  Wlmt  was  the  date  of  those  cases  ? 

Mr.  Cadwalader.  That  was  1867  and  1868.  In  1867,  Mr.  Williatn 
McCardle,  a  citizen  of  Mississippi,  applied  for  a  writ  of  habeas  corpus 
from  the  Federal  court  down  there  against  General  Ord,  and  other 
military  authorities  who  had  arrested  him  as  a  subversive  rebellious 
citizen  and  so  forth,  and  the  cirouit  court  i*emanded  him  after  hearing 
to  the  military  custody.  Then  he  appealed  under  the  provisions  or 
an  act  of  February  5,  1867,  which  enlarged  the  appellate  jurisdiction 
of  the  Supreme  Court  to  include  cases  where  a  person  sought  a  writ  of 
habeas  corpus  because  his  constitutional  rights  had  been  invaded,  and, 
after  a  very  fully  argued  hearing  in  the  Supreme  Court,  thc-motion 
to  dismiss  the  appeal  was  denied,  and  the  Supreme  Court  proceeded 
then  to  hear  the  case  on  the  iherits,  but,  before  they  could  render  a 
decision,  have  a  conference  and  render  a  decision,  the  Congress  passed 
an  act  over  President  Johnson's  veto  repealing  tne  right  of  appeal 'frt 
these  particular  cases,  nnd  in  the  second  case,  which  is  reported^rt 
seventh  Wallace,  the  Chief  Justice*  simply  had  to  dismiss  the  case 
for  want  of  jurisdiction.  ‘ 

So,  that  apparently  settles  the  question  as  to  the  power  of  Congress 
to  do  this  very  thing  that  is  being  proposed  to  do  in  S.  26461  f * 

Senator  Dirksen.  Permit  me  to  interrupt  for  a  moment.  Are  those 
two  cases  a  part  of  the  hearing  now  ? 
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Mr.  Souhwinb.  No,  sip;  they  are  not  a  part  of  tho  hearing.  They 
have  been  frequently  and  copiously  referred  to,  but  tho  toxts  of  tho 
opinion  are  not  a  pmi of  our  record. 

Mr.  CAinvAuunJi.  In  your  judgmont  would  it  servo  a  usoful  purposo 
to  have  them  in  horo  I 

Mr.  Souiuvinb.  1  think  it  would  bo  a  usoful  purposo,  sir. 

Senator  Dibksbn.  Tho  hearing,  itsolf,  finnlly  becomes  tho  textbook, 
bocauso  you  cannot  expect  lawyors  who  do  not  havo  tho  tuno  running 
around  trying  to  find  reports  and  get  thoso  cases,  and  1  havo<  always 
been  of  tho  opinion  if  I  had  to  orr  at  all  it  would  bo  on  tho  side  of  a 
little  additional  expense  in  getting  tho  text  in  its  entirety  in  tho  hear¬ 
ings  and  then  tlioy  are  there  for  nnyono  to  read  who  so  desires,  so  tho 
Chair  will  ask  himself  to  inctudo  thoso  in  tho  hearings,  and,  since  I 
cannot  object  to  myself,  it  will  go  in  tho  hearings.’ 

Mr.  Oauwaladkh.  I  would  liko  to  say  ono  thing  about  tho  gentleman 
who  testified  this  morning.  I  am  a  littlo  hard  of  hearing  and  I  did  not 
catch  his  name,  but  ho  represented  tho  American  Civil  Libortios  Union. 
I  caught  that  much. 

I  had  a  littlo  experience  with  them  somo  years  ago.  It  was  tho  prac¬ 
tice  in  a  good  many  cities,  including  my  own,  of  property  owners 
getting  together  and  ngreoing_on  covenants  restricting  tho  uso  and 
occupancy  of  thoir  dwelling  houses  to  persons  of  tho  Caucasian  race, 
and  there  wore  a  number  ofsimilar  cases  in  Detroit,  St.  Louis,  I  think, 
Milwaukee,  and  other  Midwestern  cities.  I  do  not  kno\V  if  thoro  were 
any  from  Chicago  or  not,  but,  nt  any  rate,  somo  of  these  cases  from  tho 
Middle  West  came  up  to  tho  Supremo  Court  when  Mr.  Vinson  was 
Chief  Justice,  and  I  represented  an  improvement  association  in  Balti¬ 
more  at  the  time,  which  was  vory  much  intorosted  in  this,  and  we 
tiled  a  brief  as  amicus  curiae  in  the  caso.  I  noticed  the  American  Civil 
Liberties  Union  filed  a  brief  on  tho  other  side,  and  I  wroto  to  them. 
Mr.  Arthur  Garfield  Hayes  was  then  their  president.  I  said,  “I 
understand  you  are  devoted  to  democratic  procedures  and  you  profess 
devotion  to  the  democratic  system  of  government  and  you  do  not  liko 
the  law  under  which  these  covenants  are  enforced  by  the  courts,  which 
is  perfectly  your  right  to  have  the  law  changed. 

“But  why  do  not  you  proceed  to  have  it  changed  by  legislation? 

“Why  do  you,  as  a  professed  devotee  of  democratic  principles,  desire 
to  have  it  changed  by  nine  lifetime  appointees  who  are  responsible  to 
nobody?”  ,  , 

Well,  I  got  a  very  evasive  reply  from  them,  and  it  did  not  seem  to 
effect  their  attitude  m  the  case. 

Now.  I  will  briefly  run  over  some  of  the  points  in  my  very  brief 
statement  that  I  prepared  a  couple  of  days  ago  when  I  first  was  notified 
by  Mr.  Sourwine  that  I  could  testify. 

Throughout  our  history  there  has  been  an  alternation,  almost  a 
rhythmic  one,  between  the  three  great  departments  of  the  Federal 
Government  at  to  which  at  any  given  time  is  supposed  to  present  a 
menace  to  liberty. 

The  Alien  and  Sedition  Acts  in  the  early  days  indicated  that 
Congress  was  the  menace,  and  then  Virginia  and  Kentucky  aroused 
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I  the  pooiilo  with  their  interposition  resolutions  and  the  Congress  wns 
given  n  lesson  which  it  took  to  heart. 

In  1801,  the  President  took  tho  matter  into  his  hands  and  threw 
a  great  many  people  into  prison,  suspending  the  writof  habeas  corpus 
when  the  CJluof  Justice  said  it  was  unconsittutionnl  for  him  nlono 
to  do  ho, 

Then,  in  rccoiish  action  days,  Congress  ovorrodo  the  Executive  mid 
I  assumed  tho  rolo  of  tyrant  in  the  mnttor,  in  tlio  views  of  a  great  many 
|  people. 

Then,  in.  later  (lays,  the  Executive  again  took  over  the  dominant 
job.  Hut,  in  most  of  these  usurpations,  in  spirit  if  not  in  letter,  the 
.Supreme Court  lias,  for  tho  most  part,  been  supine. 

As  a  defender  of  personal  right,  its  record  has  been  weak  as  when 
in  Georgia  v.  Stanton,  anothor  case  in  sixth  Wallncc,  it  declined  to 
protect  the  i>eoplo  of  the  States  from  arbitrary  military  rule,  or  as 
in  later  years  when  it  held  coal  mining  to  be  interstate  commerce, 
and  that  an  act  of  Congress  forbidding  anyone  to  engage  in  it  except 
by  consent,  of  irresponsible  third  parlies  wns  a  valid  regulation  of 
commerce. 

.Senator  Pirkhkv.  Mr.  Cadwalader,  this  is  a  little  digression  from 
where  wo  are  at  tho  moment,  but  I  rather  like  your  expression 
“rhythmic  alternation.  ” 

Mr.  Cadwalader,  would  you  have  time,  before  this  record 
closes,  to  sit  down  and  prepare  say  2  or  3  pages  perhaps  licst  in  skeleton 
form,  and  just  show  when  this  applied  to  the  Executive  and  when  to 
tho  Congress  and  when  to  the  judiciary,  and  then  pick  up  the  rhythm 
again  ? 

I  would  liketo  see  that  expressed. 

So  if  you  do  have  a  little  time  and  could  just  set  it  down  by  years, 
and  then  probably  a  short  explanatory  note  which  you  would  not 
have  to  document  because,  I  presume  it  would  be  relating  to  matters 
that  aro  quite  well-known  in  the  history  books,  so  it  would  not  take 
too  much  time, 

Mr.  Cadwalader.  I  will  try  todo  that,  Senator. 

I  am  pretty  busy. 

Senator  Dirkskn.  I  know,  but  I  would  like  tosee  it. 

Mr.  Cadwalader.  I  will  try. 

But  more  recently  the  Court  Ims  been,  I  think,  more  of  an  active 
agent  in  trying  to  remold  our  institutions  in  a  totalitarian  sense, 
and  incidentally  protecting  all  individual  agents  and  devotees  of 
totalitarian  dogma,  whether  in  public  employ  or  as  school  teachers 
or  members  of  the  bar,  so  as  to  foster  the  infiltration  of  those  enemies 
of  our  entire  system  of  government  and  culture. 

But  by  all  odds  the  worst  instance  of  the  assumption  of  purely 
arbitrary  power  by  the  court  lies  in  its  decisions  of  May  14,  1954,  on 
segre^atea  schools. 

This  has  been  so  well  stated  by  others,  and  in  particular  others  that 
have  testified  here  today,  and  is  so  undeniable  that  It  is  needless  now 
to  dwell  on  it  or  document  it,  except  to  notice  one  point  which  has  not 
been  much  noticed,  I  consider  it  the  most  utterly  illogical  and  inde¬ 
fensible  finding  of  all^  and  that  was  in  the  District  of  Columbia  case 
where  the  Chief  Justice  held  that  the  due  process  clause  of  the  fifth 
amendment  forbids  the  separation  of  races  in  fully  equal  facilities. 
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If  tlio  Court  is  to  be  allowed  to  dream  up  and  imposed  on  our  people 
such  fantastic  misconstruction  of  plain  and  well-understood  phrase¬ 
ology.  then  our  liberties  are  indeed  at  the  mercy  of  tho  nine  men  who 
call  themselves  Justices,  though  the  constitution  calls  them  Judges 
of  the  Supreme  Court. 

In  analyzing  this  proposed  bill,  I  thought  at  first  it  was  questionable 
whether  an  appeal,  even  to  the  Supremo  Court,  should  not  be  allowed 
to  persons  threatened  with  punishment  for  contempt  of  Congress  on 
the  ground  that  no  department  of  the  Government  of  a  free  people 
ought  to  be  above  the  law. 

The  fact  that  the  Supreme  Court  has  assumed  to  lie  above  it  does 
not  justify  placing  Congress  or  committees  of  Congress  in  a  like  place. 

But  if  the  defendant  in  a  contempt  case  has  the  right  to  appeal  to 
the  lower  Federal  courts,  as  I  understand  he  has,  in  fact  T  do  not  think 
be  can  be  punished  except  by  a  judgment  of  the  district  court  under 
a  statute  that  I  have  not  been  able  in  tho  limited  time  at  my  disposal 
to  put  my  fingers  on,  that  would  be,  I  think,  a  sufficient,  curb  on  the 
power  of  Congress  to  punish  a  man  for  merely  stnnding  on  his  rights, 
in  casesomecommittcoshould  undertake  to  dot  hat. 

Perhaps  it  should  be  enlarged,  if  it  has  not  been  already,  to  afford 
him  a  hearing  before  a  three-judge  court,  but  I  do  not  see  any  necessity 
for  letting  it  go  to  the  Supreme  Court. 

It  is  a  novel  thing,  these  cases  getting  up  there  anyway. 

Mr.  Sourwine,  Mr.  Cadwalader,  you  understand,  don’t  you,  that 
the  Supremo  Court’s  jurisdiction  in  contempt  of  Congress  cases  arises 
because  of  a  statute  of  the  Congress  creating  a  statutory  crime  of  con¬ 
tempt  of  Congress. 

For  90  years  or  more  Congress  took  care  of  its  own  contempts  under 
its  own  power,  and  it  was  only  when  the  amount  of  work  involved 
became  so  great  that  Congress  tried  to  slough  it  off  by  putting  the  trial 
of  such  cases  on  the  court-  through  a  statute,  that  the  Supreme  Court 
or  the  courts  at  all  came  into  the  question. 

Mr.  Cadawalader.  Then  they  could  perfectly  well  limit  the  appeal 
to  the  circuit  courts  of  appeal  or  to  a  three-judge  court,  or  whatever 
they  want. 

Mr.  Sourwine.  Yes.  sir. 

Mr.  Cadwalader.  And  the  same  thing  in  general  I  should  say 
would  apply  to  security  charges  against  civilian  employees. 

I  think  that  of  course  no  employee  of  the  Government  or  of  anybody 
else  has  a_ vested  right  to  his  job  if  the  employer  does  not  want  to  keep 
him,  but  it  is  undoubtedly  true  that  if  a  man  is  in  the  Federal  employ 
and  he  is  fired  ns  a  security  risk,  it  is  a  very  serious  injury  to  his  future 
prospects  in  life,  and  for  that  reason  I  think  he  should  have  a  judicial 
hearing,  but  not  necessarily  in  the  Supreme  Court. 

The  other  provisions  of  S.  2646  are  certainly  excellent  and  supply 
a  much  needed  check  on  the  gratuitous  incursions  of  the  Supreme 
Court  into  local  matters  that  are  none  of  its  business,  such  as  who  may 
be  admitted  to  the  bar  of  any  State,  or  what  qualifications  may  be 
required  of  teachers  in  public  schools  and  colleges. 
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But  I  respectfully  submit  that  another  section  should  bo  added  to 
this  bill)  in  substance  as  follows:  I  would  number  it  No.  6: 

The  Supreme  Court  shall  have  no  jurisdiction  to  review  either  by  appeal,  writ 
of  certiorari  or  otherwise  any  case  where  there  is  gone  Into  question  the  validity 
of— 

and  then  I  would  say : 

(0)  Any  law,  rule,  regulation,  or  local  custom  of  any  State  or  community 
by  which,  without  denying  to  any  person  the  equal  protection  of  the  laws  and 
equal  use  of  and  enjoyment  of  facilities  and  institutions  provided  by  law,  the 
separation  of  such  persons  according  to  age,  sex,  or  race  is  provided  for. 

The  adoption  of  the  proposed  bill  with  this  amendment  would  put 
an  end  to  a  controversy  that  is  at  present  dividing  the  people  of  the 
United  States  into  hostile  camps  when  the  public  danger  from  without 
is  so  great  that  unity  of  feeling  and  purpose  is  called  for  as  never 
before. 

The  advocates  of  ending  segregation  are  not  shut  out  by  any  such 
a  clause  but  are  merely  remitted  to  their  proper  and  legitimate  field 
of  action,  namely,  the  legislative  field. 

The  idea  that  laws  in  so  vital  a  matter  can  be  arbitrarily  enacted 
by  nine  life-time  appointees  is  so  repugnant  to  every  principle  of 
free  government  that  everyone,  whatever  nis  race  or  background,  who 
is  not  a  totalitarian,  should  admit  that  such  questions  are  to  be  decided 
by  persuasion  of  the  public  and  their  elected  representatives  and  in 
no  other  way. 

That  is  all  I  have  to  submit. 

Senator  Dirksen.  I  was  going  to  raise  just  one  question  with  respect 
to  the  sixth  proposition  which  you  advance.  That  could  apply  only 
to  matters  tnat  arise  in  the  future.  It  has  no  relation  to  things 
adjudicated. 

Mr.  Cadwalader.  Of  course  I  do  not  think  Congress  can  enact,  can 
actually  repeal  a  decision  of  the  Supreme  Court. 

Senator  Dirksen.  I  just  want  to  be  sure  that  the  record  is  clear  on 
that  point. 

Mr,  Cadwalader.  Yes. 

Senator  Dirksen.  It  is  entirely  prospective  and  not  retrospective? 

Mr.  Cadwalader.  Yes. 

Senator  Dirksen.  Well.  Mr.  Cadwalader.  thank  you,  sir,  very  much. 

Mr.  Cadwalader.  I  will  try  to  get  up  tnat  memorandum  that  you 
requested. 

Senator  Dirksen.  I  wish  you  would.  It  would  be  rather  interesting 
if  you  want  to  take  a  little  mom  time  and  research  a  little  bit. 

Mr.  Gadwalader.  When  I  used  the  word  “rhythmic”  maybe  I  ex¬ 
aggerated  a  little  because  it  is  not  a  regular  rhythm,  but  it  has  hap- 
pend  at  times  the  complaint  has  been  about  the  executive  and  at  other 
times  about  the  legislative,  and  now  very  distinctly  about  the  Court. 

Senator  Dirksen.  Well,  we  could  call  them  cycles  or  rhythms  or 
parallels,  but  whatever  they  am,  I  know  from  my  own  invasion  into 
our  history  that  those  things  do  recur,  and  them  is  a  certain  regularity 
about  them. 
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But  I  have  never  had  the  delightful  opportunity  to  spell  them  out 
heretofore.  I  hope  as  a  good  history  student  you  may  have  a  chance 
to  do  so. 

We  thank  you,  sir,  for  coming. 

If  there  are- no  other  witnesses  this  hearing  will  conclude  until 
10:30  tomorrow. 

( Whereupon^at  4 : 30  p.  m.  the  committee  was  recessed,  to  reconvene 
at  10:30  a.  m.  Friday,  February  28,  1958.) 
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FRIDAY,  FEBRUARY  28,  1958 


United  States  Senate, 

Subcommittee  To  Investigate  the  Administration 
ofthe  Internal  Security  Act  and  Other 
Internal  Security  Laws,  of  the 
Committee  on  the  Judiciary, 
Washington,  D.O. 

The  subcommittee  met.  pursuant  to  recess,  at  10 :30  a.  m.,  in  room 
424,  Senate  Office  Building,  Senator  William  E.  Jenner  presiding. 

Also  present:  J.  G.  Sourwme,  chief  counsel ;  F.  W.  Schroeder,  chief 
investigator.  — '  .  — ^ 

Senator  J enner.  Theportfmittce  will  come  to  order^ 

The  first  witness  isAIr.  Jefferson  Fordham,  dean  of-^he  University 
of  Pennsylvania  Law  School. 

Is  he  present? / 

(Notpresent.f 

Mr.  SouRWiNE.  I  hav^tvro  statjc 
which  should'be  offered  for  the 
mcnt  of  Mr/ John  U.  Barr,  __ 
the  Federation  for  Constitution 
Senator  Jenner.  It  will  go  ij 
official  record 

(The  statement  referr 


s  of  Jiersfons  who  are  not  here 
^thjs  ttme.  One  is  thftstate- 
Kthe  executive  committee  of 


t.  / 

the  Vecord'and'beco: 


i 


Hon.  William  E.  Jenner, 

Member ,  United  States  Sprite,  v 

Sena{e  Office  Building,  Washington* 
i :  Miss  Wilma  Wood^ 

,  Attached  Is  statement 


lollops:) 

iow  fob 

V 


ie  a  part  o^the 


„  zonal  Government, 

N4ti  Orleans,  La.,  February  10, 


(Attentid 
Deab  Sknatob\ 

included  in  the  record,  with  reference  to  Sedate  bill  20H£ 

I  wish  It  were  possible  for  me  tcTattendJthe  BearingS'and  present  tlj^  in  person, 


iph  I  would  appreciate  you 


but,  since  this  Is  noi 
submitted  to  the  propd 
Sincerely, 


)sslble,  would  appreciate  your  good  offlce^in  having  it 
.authority  for  inclusion  In  the  hearing 

-^<foHN  U.  Babb, 
Ghairtna  rt^Executiv  e  Committee. 


Statement  Submitted  by  John  U.  Babb,  Chairman,  Executive  Committee, 
Federation  fob  Constitutional  Government,  New  Obleans,  La. 

It  is  inconceivable  to  us  of  the  Federation  for  Constitutional  Government 
that  there  could  be  any  Opposition' to  any  of  the  provisions  or  intent  of  S.  2040. 

That  the  United  States  Supreme  Court  should;  hhve  made  thlsieglslattajLSO 
necessary  reniaibs  ah  unsolved  pu«?le,  not  ohly  to  the  lay  auphorters  oftne* 
Federation  {6r  Constitutional  Government,  blit  even  a  greater  puale  Jo  oUr. 
fripnds  o t  the  legal  profession,  both rin  and  outside  the  federation  plrole. 

•J  fnr  •"  ‘  1  ‘  ^  .  2 64' 
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Tlmt  the  Congress  of  the  United  states  should  have  hail  to  net  to  help  tho 
several  States  to  protect  their  sovereignty  against  subversion  will  he  difficult  for 
future  historians  to  explain. 

That  either  the  Congress  or  the  Supreme  Court  should  be  involved  In  any  mat¬ 
ters  relating  to  the  administration  of  the  public  schools  of  tho  several  States, 
Is  perhaps  the  greatest  insult  ever  visited  upon  the  wisdom  and  honor  of  the 
founders  of  this  Nation. 

That  this  bill  Is  necessary  is  self-evident,  and  we  fall  to  see  how  a  single  vote 
could  he  marshaled  against  It  in  either  House  of  the  Congress.  Our  hope  is 
that  It  Is  only  the  And  stop  In  the  right  direction,  and  that  Its  swift  adoption  does 
not  Intimate  or  Imply  that  tho  Federal  courts  have,  or  had,  any  rights  In  the 
administration  of  the  safe  and  orderly  conduct,  or  the  safeguarding  of  such 
orderly  and  safe  conduct  by  the  sovereign  States. 

Nor  can  we  forget  that  In  this  year,  after  more  than  n  century  and  a  half, 
the  United  States  Supreme  Court  had  to  In?  curbed  In  its  zeal  to  nullify  the  pow¬ 
ers  of  the  lmr  association  of  the  sovereign  States,  in  their  effort  to  weed  out  the 
few  subversive  shysters  who  would  ImjKMlc  the  honor  and  dignity  of  the  legal 
processes  of  such  States,  and  east  a  shadow  on  the  wisdom  of  the  entire  legal 
profession  of  each  community  In  which  these  few  subversive  shyslers  have  been 
able  to  |>enetrate,  or  were  preparing  to  do  so. 

lit  the  twist  few  years  on  certain  Mondays,  all  patriotic  and  devout  Ameri¬ 
cans  have  lmd  to  start  the  day  with  the  fervent  prayer,  “God  save  us  this  day 
from  our  own  folly  and  give  us  the  courage  and  strength  to  protect  our  Nation 
from  the  folly  of  our  judicial  servants.” 

Mr.  Sourwine.  Ami  the  statement  of  Mr.  Arthur  Dean. 

Senator  Jexnkr.  It  may  go  in  the  record  ami  heroine  a  part  of  the 
record  of  this  committee. 

(The  statement  referred  to  is  as  follows :) 


Sum  van  &  Cromwell, 
New  York,  N.  V.,  February  20,  195$. 


Hon.  James  O.  Eastland, 

Chairman,  Subcommittee  on  Internal  Security , 
United  Staten  Senate,  1  Vashington,  D.  C. 


My  Deab  Senator  Eastland  :  At  the  Invitation  of  Senator  Hennings  and  your 
counsel,  Mr.  Sourwine,  I  am  writing  your  subcommittee  to  express  my  views  on 
S.  2046.  The  purpose  of  the  bit!  is  to  abolish  the  Jurisdiction  of  the  Supreme 
Court  of  the  United  States  to  review  the  following  classes  of  cases : 

(1)  Cases  involving  the  practice  or  Jurisdiction  of  any  committee  or  .sub¬ 
committee  of  Congress  and  any  action  or  proceeding  for  contempt  of  Con¬ 
gress  ; 

(2)  Matters  relating  to  security  programs  In  the  executive  branch  of  the 
Federal  Government ; 

(3)  Legislation  or  executive  orders  of  any  State  in  relation  to  subversive 
activities; 

(4)  Action  by  school  boards,  boards  of  education,  etc.,  relating  to  sub¬ 
versive  activities  among  teachers ; 

(5)  Laws  and  regulations  of  any  State  relating  to  the  admission  of  per¬ 
sons  to  practice  law. 

Judicial  review  of  the  acts  of  legislatures,  governmental  bodies,  and  officials 
is  one  of  the  fundamentals  of  onr  American  constitutional  system.  As  Judge 
Learned  Hand  has  recently  pointed  out  in  his  Holmes  lectures,  not  only  is  the 
power  of  the  courts  to  scrutinize  official  conduct  Important  in  safeguarding  the 
liberties  of  tho  individual,  but  It  is  equally  essential  In  a  Federal  system  such 
as  ours  In  maintaining  constitutional  federalism— the  proper  allocation  of  Juris¬ 
diction  between  the  Federal  Government  on  the  one  hand  and  the  several  States 
on  the  other  hand. 

S.  2646,  it  seems  to  me,  seriously  infringes  the  doctrine  of  Judicial  review,  as 
we  have  known  it  since  the  days  of  John  Marshall.  It  does  not  abolish  the 
jurisdiction  of  the  State  courts  or  the  lower  Federal  courts  to  determine  the 
class  of  cases  which  It  deprives  the  Supreme  Court  of  Jurisdiction  to  review. 

The  Supreme  Court  of  the  United  States  is  the  only  court  In  our  system  which 
can  perform  the  important  task  of  judicial  review  in  all  Its  aspects,  since  the 
Supreme  Court  alone  is  empowered  to  review  decisions  of  both  the  State  and 
Federal  courts.  The  result  of  the  enactment  of  the  bill  might  well  lead  to  legal 
chaos  In  that  the  same  legal  questions  could  be  decided  differently,  for  example, 
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by  two  Federal  courts  of  appeal  or  by  a  State  supreme  court  and  u  Federal 
district  court.  'IMils  would  be  particularly  unfortunate  in  cases  involving  con¬ 
stitutional  Issues,  for  the  supreme  law  of  the  laud  might  be  different  for  persons 
similarly  situated. 

No  doubt  certain  Supreme  Court  decisions  have  proved  a  bitter  disappointment 
to  litigants  and  to  other  persons  vltaliy  affected  by  the  decisions  of  the  Court 
As  n  lawyer  arguing  before  the  Court,  I  have  had  my  sbnre  of  disappointments. 
However,  tlds  is  not  only  Inevitable,  because  the  Supreme  Court  has  to  decide 
between  party  ami  parly,  but  is  also  inherent  In  the  issues  that  come  before  the 
Court. 

In  the  light  of  our  long  history  of  Judicial  review,  I  seriously  doubt,  however, 
whether  It  is  wise  to  limit  the  jurisdiction  of  the  Supreme  Court  by  classes  of 
cases  such  ns  this  bill  attempts  to  do. 

Such  legislation  would  tend  to  Canute  our  system  with  the  English  where  the 
I^aw  Lords,  the  highest  court  of  the  land,  sit  as  part  of  the  legislature  (the 
English  Parliament)  and  where  the  legislature  can  overrule  any  particular  court 
decision  which  it  does  not  like,  unbound  by  any  written  constitutional  limitations. 

There  Isn't  any  question  that  the  Communist  menace  Is  a  very  real  one  and 
that  it  Is  a  far  greater  and  more  pervasive  evil  than  many  iieople  suspect. 

The  question  is  whether  we  should  change  our  own  historical  institutions  that 
have  worked  well  or  reasonably  well  for  about  170  years  because  we  are  faced 
with  certain  evils.  I  negotiated  at  Fanmunjont  for  many  months  with  the 
Communists  and  know  full  well  their  treachery  and  devious  ways. 

Hut  my  judgment  tells  me  we  should  move  very  cautiously  about  changing 
our  fundamental  Institutions. 

The  decision  by  Chief  Justice  Marshall  in  the  famous  case  of  Marbury  v.  Madi¬ 
son  indicates  that  the  Constitution  must  be  read  so  as  to  provide  judicial  review 
by  the  Supreme  Court  of  acts  of  Congress.  Judge  Hand's  lectures,  which  I 
mentioned  above,  clearly  regard  the  right  of  the  Supreme  Court  to  review  legis¬ 
lation  by  State  legislatures  and  Congress  as  a  necessary  constitutional  require¬ 
ment.  Hence  the  proposed  legislation  might  have  constitutional  implications. 

For  the  reasons  set  forth  aliove,  my  view  is  that  your  subcommittee  should 
report  unfavorably  upon  S.  2C40. 

Kespect  fully, 


Arthur  H.  Dean. 


P.  S.— I  am  leaving  today  for  Geneva,  Switzerland,  to  be  chalrmau  of  the 
American  delegation  at  the  Convention  on  the  Law  of  the  Sea  and  consequently 
must  decline  your  invitation  W  api>ear  In  person. 

Senator  Jenner.  Robert  G.  Chandler  is  the  next  witness,  Shreve¬ 
port. 

Will  you  give  your  full  name  to  the  committee? 


1  STATEMENT  OF  ROBERT  0.  CHANDLER,  CHAIRMAN  OF  THE  STATE . 
.  COMMITTEE  OF  THE  STATES  RIGHTS’  PARTY  OF  LOUISIANA 

Mr.  Chandler.  My  name  is  Robert  G.  Chandler. 

Senator  Jenner.  Where  do  you  reside? 

Mr.  Chandler.  In  Shreveport,  La.,  where  I  practiced  law  for  36 
years. 

I  am  a  former  city  attorney  at  Shreveport  and  former  special 
assistant  attorney  general  of  the  State  of  Louisiana.  I  am  presently 
chairman  of  the  State  committee  of  the  States  Rights’  Party  of  Lou¬ 
isiana,  which  became  a  legal  party  in  my  State  at  the  general  election 
in  1956. 

Senator  Jenner.  Do  you  have  a  statement? 

.  Mr.  Chandler.  I  have  prepared  and  filed  a  written  statement  but 
'  I  would  like  to  briefly  say  a  few  words. 

Senator  Jenner.  All  right. 

I  Mr.  Chandler.  I  won’t  take  long. 

I  want  to  say  that  I  am  in  favor  of  the  hill  now  under  consideration. 
My  reasons  are  that  the  present  Supreme  Court  has  rendered  not  one 
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decision,  but  decision  after  decision,  which  I  think,  endangers  the 
welfare  of  this  country. 

These  decisions  fall  into  two  general  categories,  as  I  boo  it. 

1.  Limiting  the  power  nnd  authority  and  sovereignty  of  tlio  sev¬ 
eral  States,  which  trend,  if  allowed  to  continue,  will  rosult  in  the 
States  becoming  mere  geographical  expressions. 

I  believe  that  the  Founding  Fathers  know  what  they  woro  doing 
when  they  created  4t>  compartments  of  nowor.  There  were  oidy  lit 
at  that  time  but  I  mean  wo  now  1m vo  48  State  governments  and  1 
national  Government,  which  means  that  any  subversive  elements 
would  lliul  it  practically  impossible  to  take  over  this  country.  Hut 
if  tho  States  aro  reduced  to  nought  from  a  governmental  Htaud|>oint, 
the  country  might  be  endangered. 

The  second  group  of  decisions  to  which  I  rofor  havo  tho  offect  of 
coddling  criminals,  particularly  Communists,  to  tho  detriment  of  tho 
society  in  general. 

Tho  purpose  of  safeguards  around  criminal  law  is  that  innocent  inon 
should  not  be  punished  or  convicted.  Hut  tho  purposo  of  tho  crimi¬ 
nal  law,  tho  fundamental  purposo  is  to  protect  society.  And  these 
decisions  which  I  have  detailed  in  my  written  statement,  certainly 
haw  tho  effect  of  making  law  enforcement  extremely  difficult,  if  not 
impossible,  in  some  ovens.  And  I  believe  they  ondanger  society. 

It  seems  obvious  that  tho  Court  as  presently  constituted  is  not  going 
to  reverse  its  decisions,  theso  two  trends;  therefore,  tho  Congress,  as 
tho  representatives  of  tho  neoplo  of  this  Nation,  should  act,  in  my 
judgment.  They  should  adopt  either  tho  Jonnor  bill  or  some  similar 
bill  to  protect  what  I  consider  tho  mounco  arising  out  of  theso  currant 
decisions. 

If  the  chairman  has  any  further  questions,  1  will  attempt  to  answer, 
but  otherwiso  I  am  through. 

Senator  Jknnkr.  Wo  will  let  tho  full  statement  of  Mr.  Chandler 
l*o  incorporated  in  tho  record  and  mado  a  part  of  tho  record. 

(Tho  prepared  statement  is  as  follows:) 

STATEMENT  OP  KOBF.RT  O.  CHANDLER 

My  name  Is  Robert  O.  Chandler.  I  was  born  In  Shreveport,  Ln.,  S8  years  ago 
and  haw  practiced  law  there  for  the  past  30  years.  I  on*  a  former  Shreveport 
city  attorney  ahd  a  former  si*eelat  assistant  attorney  general  of  the  State  of 
I/oulslann.  I  am  presently  chairman  of  the  State  committee  of  the  States 
Rights'  Party  of  I/ratsinna,  which  became  a  legal  party  in  my  State  at  the 
general  election  held  in  November  of  1050.  I  an*  In  favor  of  the  bill  now  being 
considered  by  this  subcommittee. 

At  tho  outset  I  think  it  should  be  realised  that  the  States  created  the  Federal 
Government  nnd  not  the  reverse;  that  our  Government  Is  a  republic  and  not 
a  democracy :  that  the  Government  at  Washington  Is  one  of  delegated  powers 
and  that  each  of  the  48  States  Is  sovereign  (or  was  until  the  present  climate  of 
opinion  In  the  Supreme  Court). 

I  shall  presently  discuss  the  tread  of  recent  Supreme  Court  decisions  par¬ 
ticularly  In  the  last  4  or  K  years  In  an  effort  to  show  that  they  have  the  effect 
of  curtailing  State  sovereignty  and  coddling  criminals,  particularly  Communists, 
to  such  an  extent  that  the  safety  and  well-being  of  society  Is  in  danger. 

Before  citing  the  decisions  I  remind  this  subcommittee  that  the  fundamental 
purpose  of  a  constitution  Is  to  have  a  supreme  law  of  fixed  meaning.  To  say 
that  our  Constitution  Is  whatever  5  judges  out  of  9  say  It  is  at  the  moment,  is  to 
say  that  we  have  no  Constitution  at  all  and  live  under  a  Judicial  oligarchy. 
Parenthetically,  Mr.  Gunnar  Myrdal,  who  said  our  Constitution  was  outmoded 
has  been  cited  as  a  sociological  authority  by  the  present  Supreme  Court. 
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Alexander  Hamilton,  who  certainly  favored  a  strong  Central  Government, 
said  In  artlclo  78  of  (lie  Federalist,  "•  •  •  liberty  can  have  nothing  to  fear  from 
the  Judiciary  alone,  hut  would  have  everything  to  fear  from  Its  union  with 
either  of  the  other  departments  •  ♦  n»d  again,  “To  avoid  an  arbitrary 
discretion  In  the  courts,  It  Is  lndlsj>onwib1o  that  thoy  should  bo  bound  down  by 
strict  rules  and  precedents  which  serve  to  define  and  point  out  their  duty  In 
every  particular  ease  that  comes  before  them." 

James  Bryce  In  hts  The  American  Commonwealth  had  tho  following  to  say 
about  the  Judges  inverting  the  Constitution  to  suit  their  own  political  views: 

“To  construe  tho  law,  that  Is,  to  elucidate  the  will  of  tho  people  as  supreme 
lawgiver,  Is  tho  beginning  and  end  of  their  duty,  and  If  It  bo  suggested  that  they 
may  overstep  their  duty,  nad  may,  seeking  to  mako  themselves  not  the  ex¬ 
ponents  but  tho  funsters  of  the  Constitution,  twist  and  pervert  It  to  suit  their 
own  political  views,  the  answer  Is  that  such  an  exerdso  of  Judicial  will  would 
rouse  tho  distrust  ami  displeasure  of  the  Nation,  and  might,  If  iterfllstcd  la, 
provoke  resistance  to  tho  law  as  laid  down  by  the  Court,  possibly  an  onslaught 
niHiii  tho  Court  Itself 9  (third  edition,  p.  253). 

While  It  may  Ik?  that  tho  present  Supreme  Court  Is  not  Interpreting  the  Con¬ 
stitution  to  suit  tho  ifersonni  views  of  tho  Judges,  the  fact  remains  that  the 
balance  which  should  exist  between  the  Htatcs  and  tho  Central  Government 
Is  being  destroyed.  To  all  Intents  and  purposes  the  tenth  amendment  has  be¬ 
come  a  dead  letter.  I  will  refer  to  eight  decisions  of  the  Supreme  Court  which 
llluHlrates  my  imlnt. 

In  (Iriffltt  v.  Win  of*  ((11)50),  851  United  States  12),  a  criminal  was  freed 
because  the  State  did  not  furnish  him  a  free  transcript  of  appeal. 

In  ftroirn  v.  Hoard  of  Education  <(1054),  847  United  States  483),  the  Court 
struck  down  the  right  of  tho  Stales  to  maintain  separate  schools,  citing  only 
sociological  authority. 

In  Holmes  v.  Atlanta  ( (1055),  850  United  States  870),  separate  seating  In 
lntra8lnto  buses  was  struck  down. 


In  Phillips  Petroleum  Company  v.  Wiseontln  ( (1054),  847  United  States  670), 
It  was  held  that  the  Federal  Government  had  tho  right  to  regulate  the  price  of 
natural  gas  at  the  well,  thereby  precluding  State  regulation. 

In  Pennsylvania  v.  Kelson  (<1050,  350  United  States  407),  the  Supreme  Court 
held  that  a  fltnto  could  not  prosecute  Communists  for  sedition  nnder  State  law. 

In  Sloohower  v.  Board  of  Education  of  New  York  City  ((1050),  350  United 
States  551),  the  Supreme  Court  held  that  the  city  of  New  York  violated  the 
Constitution  by  discharging  a  public  employee  who  had  refused  to  answer  nues- 
tlons  about  his  activities,  claiming  the  fifth  amendment. 

In  Sweezey  v.  New  Hampshire  ((1057),  &54  United  States),  tho  Court  held 
that  a  State  could  not  Investigate  subversive  activities  under  State  law. 

Mallory  v.  the  United  States  ((1057),  854  United  States  440),  Involved  a 
Federal  statute  but  It  would  seem  that  It  would  apply  equally  to  State  proceed¬ 
ings.  A  convict  rapist  was  arrested,  confessed,  and  was  taken  before  a  magis¬ 
trate  716  hours  after  bis  arrest.  The  Court  freed  the  criminal  saying  that  a 
suspect  could  not  be  arrested  for  the  purpose  of  questioning  him. 

It  seems  clear  from  the  foregoing  decisions  that  the  present  Supreme  Court 
believes  that  the  so-called  Sovereign  States  no  longer  possess  the  attributes  of 
sovereignty.  If  this  trend  Is  not  checked  and  reversed  the  States  will  soon 
become  merely  geographical  expressions.  Communism  can  never  take  over  the 
United  States  If  40  sovereignties  I.  e„  the  General  Government  and  the  48  States 
remain  vigorous  and  as  contemplated  by  the  Founding  Fathers.  But  if  all 
power  and  authority  Is  to  be  centered  in  Washington  it  is  conceivable  that 
communism  might  ultimately  prevail  here. 

There  are  also  a  number  of  decision  which  are,  to  say  the  least,  overxealous 
In  protecting  the  rights  of  criminals,  particularly  Communists,  to  the  danger 
and  detriment  of  society  in  general. 

I  have  already  referred  to  the  Mallory  case  where  a  rapist  was  freed.  In 
{enf**  v.  United  State,  ((1057)  (353  United  States  657)),  the  Supreme  Court 
held  that  the  FBI  must  open  its  files  to  criminal  defendants. 

In  Bridges  v.  Wi*on  (1945),  the  Supreme  Court  reversed  findings  of  fact  by 
the  Attorney  General  and  two  lower  courts  that  Bridges  was  a  Communist  and 
allowed  him  to  remain  In  this  country. 

The  Court  held  in  Schelderman  v.  United  States  ((1943)  (320  United  States 
118)),  that  a  Communist  could  get  attached  to  our  Constitution  although  at 
the  same  time  attached  to  the  Communist  manifesto. 

The  Seve  Nelson  case  has  already  been  alluded  to. 
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Allhmitfh  tho  firtli  amemtnmiit  accords  luoUvHoii  hi  orltnliml  cubos,  In 
Quinn  v,  tihttot  Utah'*,  i  UVift),  ilia  Hnhroine  Court  held  ttuiC  congiPB.sTmml 
committee*  could  not  mviiro  liifnrinn I  Ion  from  wllimnso*  where  Hi oy  rln  fined  Ilia 
fifth  nmomlmeiit, 

Kovcrllng  to  tho  language  quoted  above  from  Alexander  Hamilton,  1  may 
ho  per  lulled  to  observe  I  hat  the  Hii|iroiue  Court  In  these  recent  decisions  has 
not  Ihvii  "hound  down  hy  strict  rule*  and  i>rccetlonts.M  As  n  ninller  of  fact, 
several  year*  ago  one  of  the  Hurrcmc  Court  Judges  said  hi  substance  Unit  the 
Court  divisions  wore  like  a  one-way  railroad  ticket  good  for  lids  day  and  trip 
only.  Hamilton  feared  that  the  Judiciary  and  one  of  Hie  other  dcimrtiucnlH  ad¬ 
mit  together  would  1m  dangerous  to  the  liberty  of  the  cUlftens.  This  has  been 
proved  In  the  ease  of  Idtcle  Hock.  The  Court  having  romloiinl  a  decision 
based  upon  sociological  rather  than  legal  grounds.  the  President  says  Hint  It 
Is  the  law  of  Hie  laud  and  sends  Federal  triuqw  to  an  American  city.  Of 
course,  a  decision  of  the  H  up  rein  e  Court  Is  not  the  law  of  the  land  hut  only 
the  law  of  the  ease  ud. Incut  log  upon  the  right  of  the  imrtles  to  the  litiga¬ 
tion. 

It  seehia  rather  apparent  that  the  Supreme  Court  Is  nut  apt  to  reverse  the 
trend  toward  deslruethm  of  the  sovereignty  of  the  States  and  Hint  notion  hy 
the  Congress  Is  necessary.  The  fundamental  Issue  Is  plain. 

Are  we  to  continue  ns  an  Indestructible  Union  of  hidestructllde  Slides  or 
are  wo  to  adopt  the  Ommnr  Myrdal  vlownolnl  and  permit  mi  contlimed  erosion 
of  the  OonsUtnilon  and  of  the  power  and  iiuHiorlty  of  Hie  several  Slates?  I 
fool  that  the  Congress  represefntug  the  insiple  of  this  eousUtiiHoiml  Hepnhlle 
destivs  to  take  the  necessary  step  to  preserve  the  form  of  government  under 
which  this  country  has  grown  grenl.  That  being  true,  It  Is  my  enrnest  liopo 
that  the  .Tenner  hilt  or  one  substantially  similar  to  11  will  he  adopted. 

Senator  •Iknnku.  Do  you  Imvc  any  questions? 

Mr.  SontwiNt:.  1  would  like  to  inquire,  if  tho  Chair  plonsos, 

Is  there  any  question  in  your  mind  about  tho  authority  of  tho 
Congress  to  enact  a  bill  such  ns  8.  *2010? 

Mr,  CtiANin,KU.  My  opinion  is  that  it  1ms  complete  authority.  I 
read  in  tho  press  this  morning  that  somo  dean  or  somo  law  school¬ 
teacher  questioned  it,  but  as  L  wad  tho  Constitution  tho  Congress 
has  ample  and  adequate  authority  to  adopt  tho  bill. 

Mr.  SornwiNtt.  Tho  argument  1ms  boon  made  that  tho  provision  of 
article  ft,  section  2,  paragraph  2,  which  grants  tho  Congress  tho 
power  to  make  exceptions  to  tho  regulations,  to  tho  Supremo  Court's 
appellate  jurisdiction,  is  an  alisoluto  grant  of  jurisdiction  to  tlm 
court-  that  the  grant  to  tho  Congress  must  bo  considered  as  at  best 
ancilliary  and  subordinate  to  tho  act,  that  to  givo  tho  Congress  a 
discretion  to  withdraw  circumscribed  jurisdiction  is  for  tho  Con¬ 
stitution  to  give,  with  one  hand,  and  tako  away  with  tho  other. 
Would  you  comment  on  that  theory? 

Mr.  Ciianulkk.  As  I  understand  tho  Constitution,  thoro  aro  certain 
powers  given  to  tho  Supremo  Court  which  aro  thoro  enumerated. 
Those  could  not  be  taken  away. 

In  the  other  category,  those  not  specifically  set  forth  in  tho  Con¬ 
stitution,  it  is  my  opinion  that  they  can  be.  And  in  support  of  my 
statement  I  refer  to  tho  cos©  of  ex  parte  McCnrdlo — I  do  not  have 
tho  citation  now,  but  in  tlmt  case,  tho  Reconstruction  acts  were 
up,  they  were  being  questioned  as  to  their  constitutionality.  And 
tiie  Congress,  Stephens  et  ah,  passed  a  law  depriving  tho  Supreme 
Court  or  jurisdiction  and  the  Supreme  Court  tacitly  accepted  it. 

Therefore,  if  stare  decisis  means  anything,  there  is  an  authority. 

Mr.  Sourwjnr.  The  McCnrdle  case  was  even  stronger  than  you  have 
outlined  it,  wasn't  it  ? 
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Mr,  (Jiianiillh,  I  haven't  mill  it  lately.  4 

Mr.  SnumviNK.  Tim  slnlule  llinl  wiik  passed  in  1807  did  not  in  terms 
lake  any  jurisdirlion  away  from  I  In*  Supreme  (%jinl — it  Biuipl^v  re- 
I  ii>n  In  I  a  previous  grunt  of  appellate  power  In  the  Supreme  (  mill. 
Anil  on  f lull  Imsis  Ilia  Supreme  Com!  said,  without  mi  ii fliriniil ivo 
grind  oflliis  power  from  flic  Congress  we  do  no!  lnive  il. 

Mr.  Cimnihiji.  Von  an*  probably  rorrecl.  I  say  1  ha voiTl  land  if 
in  a  long  lima.  My  recollection  of  il  was  Hail  they  would  have  taken 
lliis  (hi nyc  op  except  Hail  Congress  checkmated  lliam  and  lliay  aaaaplad 
il.  Ilow  lliay  did  il  is snniaf limp  else. 

Mr.  Sm  u wine.  A  not  liar  I  henry  wliirli  is  advanced  in  opposition 
lo  I  his  hill  -  advanml  as  a  basis*  for  Ilia  deelarnfinn  f  Ini  I  the  bill  is 
iinronslifiilional  on  ils  face— is  Ilia  argument  find  original  jnrisdia 
lion  always  inaludas  an  appellate  jurisdiction  and  Ilia!  ilia  Supreme 
Cmirf,  having  been  given  original  jiirisdialion  over  mallai'S  of  whiali 
llm  Slab's  are  parlies,  therefore,  eannol  Ik*  deprived  of  Ilia  appallale 
jurisdiction  over  mailers  whiali  involva  ilaaisions  of  Slide  minis,  or 
in  wliii'h  Ilia  Slides  or  any  of  lliair  subdivisions  are.  parlies  lo  ilia  nai. 

Mr,  (*ii.\M>i«rit.  Mr.  Sonrwine,  in  I  lie  first  place,  I  do  no!  under* 
Ml mul  Ilia!  there  uiiisf  lie  an  appeal  in  every  ease.  Yofi  start  out  with 
Ilia  proposition  Ibid  lo  hear  a  ease  includes  the  rigid-  to  appeal.  1 
know  of  nn  general  rule  lo  Hint  ell’eat.  1 1  is  generally  followed— I 
mean,  in  ordinary  eases  there  is  always  nn  appem.  Hid- 1  do  not  think 
llinl,  ns  a  mallei’  of  law,  that  is  li  ne. 

Mr.  SoumviNU,  (’an  n  grant  of  original  jiirisdialion  comprehend 
n  grant  of  appellate  jurisdief ion? 

Mr.  (  'handler.  1  would  say  iU'iui,  */  w  slates. 

Mr.  SorawiNi;.  Original  jiirisdialion  is  jurisdiction  lo  l>cgin  nn 
uelion,  isn't  il  i 

Mr.  Ciianolkk.  ’rind  is  rigid. 

Mr.  Soukwink.  The  same  eonrt  in  which  lo  f*gin  an  action  aannof 
sit  hsait  appeals  eonrt,  can  it  i 

Mr.  Ciianuleh.  Not  oridinarily  under  our  system  of  jurisprudence. 

Mr.  Soiuiwi nk.  So  that  if  yoii  grant  original  jurisdiction  to  eonrt 
A  and  I  ho  action  is  commenced,  than  that  court  A  cannot  sit  to  have 
appellate  jurisdiction  over  that  same  subject  ? 

Mr.  Ciiani>lkii.  The  appellate  jurisdiction  may  not- exist  at  all.  In 
Louisiana  we  Imve  certain  classes  of  cases  that  are  not  appealable. 

Mr.  SoiniwiNK.  But  if  there  is  to  be  any  ap|»eal  from  that  case 
which  is  brought  in  eonrl  A,  it  lias  to  l>e  to  some  oilier  judicial  body, 
doesn’t  it? 

Mr,  Chandler.  1  would  think  so. 

Mr.  SuumviNK.  I  have  no  other  questions,  Mr.  Chairman. 

Senator  Jen  neii.  Thank  you. 

Mr.  Chandler.  One  final  statement.  I  brought  with  me,  Mr,  Chair¬ 
man,  a  statement  by  Mr.  Holloman  of  Alexandria,  who  is  a  very  promi¬ 
nent  attorney  of  that  city,  of  Alexandria,  La.,  of  the  firm  of  White, 
Holloman  &  White,  which  I  have  delivered  to  the  counsel  already,  and 
I  hope  it  may  be  incorporated. 

Air.  Sourwine.  I  will  cover  that  in  the  record  at  a  later  date. 

Senator  Jf.nner.  Is  Dean  Fordham  here? 

You  may  come  forward  now,  then.  We  called  you  a  moment  ago 
but  you  were  not  here. 

Would  you  give  the  committee  your  full  name  for  our  records? 
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STATEMENT  OF  JEFFERSON  B.  FORDHAM,  DEAN  AND  PR0FE880R 

OF  DAW  OF  THE  UNIVERSITY  OF  PENNSYLVANIA  LAW  SCHOOL, 

PHILADELPHIA,  PA. 

Mv.  RoimiUM.  1  mu  JblTt'inon  B.  Fordhnm. 

Senator  •Iknnk.ii.  And  you  nro  Hip  doiiu  of  Hip  University  of  Penn¬ 
sylvania  Law  School! 

Mr.  Komuiam.  Yes,  sir. 

Senator  .Iknnk.ii.  And  you  Imve  a  prepared  statement. 

Mr.  Kouim.\M.  I  do. 

Senator  , Iknnk.ii.  You  nmy  proceed. 

Mr.  Koiiuuam.  Mr.  Chairman,  l  appreciate  vorv  much  tho  oppor- 
lunily  to  appeal*  lo  spenk  with  reference  lo  8.  201(1.  I  Imvo  n  formal 
statement  which  1  respect  fully  request  lx>  Incorporated  into  tho  record. 

Senator  Jknnkiu  J.t  will  go  into  Hie  record  its  a  part  of  tho  official 
record  of  the  committee. 

Mr.  Koiiuuam.  My  statement  is  brief  and  with  your  indulgence,  I 
should  like  toextrnct  it  fairly  closely. 

Senator  iIrnnkh.  Surely. 

Mr.  Kohdham.  Omitting  the  part  which  has  to  do  with  tho  Idontiflca- 
tion  of  self,  let  mo  say  first  that  1  have,  on  an  earlier  occasion,  opposed 
a  proposed  const  it  uiiomil  change  which  would  place  tlio  appellate 
jurisdiction  of  the  Supreme  Court,  of  tho  United  States,  with  respect 
to  constitutional  questions,  beyond  tho  control  of  tho  Congress.  I 
have  reference  to  the  so-called  Ilntlor  amendment,  Sonato  Joint  Reso¬ 
lution  •lft,$5th  Congress,  1st  session  {105ft). 

In  delivering  tho  10th  annual  Benjamin  N.  Cnrdozo  locturo  in  Now 
York  City  last  fall,  I  had  this  to  say  with  respect  to  tho  appollato 
jurisdiction  feature  of  tho  Butler  amendment: 

In  ear  political  and  legal  system,  tt  ts  a  cardinal  proposition  that  tho  Inde¬ 
pendence  of  the  Judiciary,  and  csiieclally  of  tho  Supremo  Court  of  tho  United 
States,  must  be  maintained.  This,  however,  Is  not  simply  a  fancy  abstraction ; 
It  ts  both  a  principle  nnd  a  working  Idea  which  operates  In  a  government  of 
divided  authority  Involving  n  complex  nnd  dellcato  system  of  chocks  nnd  bal¬ 
ances.  A  statute  deliberately  aimed  at  denying  the  Supreme  Court  appellate 
jurisdiction  In  a  case  Involving  the  constitutionality  of  the  Reconstruction  Acts 
Is  one  thing  on  the  part  of  the  courts;  a  broad  political  restraint  upon  or  counter 
balance  of  the  judiciary  by  one  or  the  other  or  both  of  the  political  branches 
of  the  Government  Is  quite  another.  It  seems  to  mo  that.  In  tho  course  of  our 
constitutional  history,  wo  have  Achieved  a  rather  extraordinary  degree  of  Inde¬ 
pendence  for  that  arm  of  the  Government  which  has  the  final  voice  as  to  the 
meaning  of  most  of  the  Constitution.  Is  it  not  better  to  rely  upon  this  very 
genuine  traditional  Independence  than  to  tinker  with  a  well-adjusted  system 
of  separation  of  powers  In  order  to  forestall  possible  future  legislative  attacks 
upon  the  Court! 

Just  ns  I  believe  that  we  should  rely  on  this  tradition  of  inde¬ 
pendence  rather  than  cut  down  the  power  of  Congress,  so  also  it  seems 
to  me  that  the  tradition  requires  that  every  proposal  to  cut  down  the 

Sower  of  the  Court  be  approached  with  great  care  and  subjected  to 
etaited  scrutiny,  in  a  spirit  of  serious  ana  responsible  consideration. 
I  approach  S.  2(146  in  that  spirit. 

First  I  want  to  comment  on  questions  by  nnd  questions  put  to  the 
previous  witness  with  respect  to  constitutional  questions. 

In  my  testimony  it  is  my  purpose  not  to  explore  the  constitutional 
questions.  I  do  not  grant  Hint  your  bill  would  be  constitutional  in 
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that  roajKHit.  I  pass  (tint  question.  I  will  bn  pleased,  certainly,  I  will 
bo  dad  to  brief  that  question. 

It  is  my  object  to  approach  thin  on  tho  merits  as  n  matter  of  legis- 
Intivo  policy.  > 

There  are,  in  my  judgment,  several  very  telling  general  object  ions 
to  pronoBulH  such  oh  Mint  to  which  this  henring  relates.  The  first, 
stems  from  the  proposition  that  it  is  self-defeating  for  the  people  in  a 
freo  society  to  lake  away  the  jurisdiction  of  un  arm  of  government 
because  some  members  tnko  a  critical  view  of  narticiilar  actions 
involving  the  exercise  of  that  jurisdiction,  that  tno  exercise  of  the 
jurisdiction  of  that  arm  has  not  well  liecn  thought  out  and  well  con¬ 
ceived. 

This  proposition  is  sound  with  respect  to  all  three  of  the  great  de¬ 
partments  of  the  (lovernment  of  tho  United  States.  It  is  most  clearly 
applicable  to  the  judicial  branch  lwcnuse  of  tho  recognized  essentiality 
of  independence  of  judgment.  A  continuing  threat  of  restriction  of 
nppollato  jurisdiction  is  emphatically  not  tho  kind  of  influence  under 
which  onrliighest  tribunal  should  work. 

Of  part  icular  concern  to  mo  hero  is  tho  thought  that  if  the  appellate 
jurisdiction  is  to  be  subject  to  restriction,  that  those  certain  tlccisions 
may  ho  subject  to  criticism  that  overhang,  does  not  conduce  to  an 
ntinosphoro  of  independent  judgment. 

There  have  been  hundreds  orinstaiiccs  in  which  enactments  of  legis¬ 
lative  bodies  have  been  declared  unconstitutional  by  Amencan  courts. 
Them  have  been  even  more  instances  of  subsequent  legislative  repenl. 
This  record  does  not,  however,  mako  a  case  for  limiting  legislative 
power.  Thoro  is  no  escaping  (lie  delegating  of  appropriate  power  to 
perform  governmental  functions.  Thero  me  no  satisfactory  substi¬ 
tutes  for  restraint  and  for  confidence  in  our  institutions.  I  think  it 
worth  repeating  that  tho  essent  ially  negutivo  approach  of  taking  away 
or  donying  governmental  power  because  of  asserted  abuse  or  inju¬ 
dicious  exorcise  of  power  is  self-defeating. 

I  suggest,  in  the  Bocond  place,  that  members  of  the  legal  profession, 
above  all  others,  should  do  sensitive  to  the  need  of  preserving  the 
integrity  of  the  judicial  process  at  all  levels,  particularly  the  highest. 
Froo  criticism  of  the  decisions  of  our  courts  is  a  thoroughly  wholesome, 
and  desirable  thing. 

This,  however,  is  a  far  cry  from  seeking  to  reduce  the  jurisdiction  of 
the  Court  in  order  to  see  to  it  that  it  cannot  do  again  what  some  people 
might  regard  as  highly  erroneous  or  ill-advised.  To  proceed  in  tnis 
latter  manner  is,  in  substance,  to  impugn  the  integrity  of  the  judicial 
process.  I  find  this  insupportable.  It  is  obvious  that  the  cases  which 
ultimately  come  to  decision  on  the  merits  in  the  Supreme  Court  of  the 
United  States  are  likely  to  involve  very  controversial  issues,  not  subject 
to  decision  with  mathematical  certainty.  Thus,  no  matter  where  the 
Court  comes  out,  there  is  likely  to  be  a  substantial  body  of  adverse 
opinion  with  respect  to  a  decision  in  a  case  of  great  moment.  I  do  not 
need  to  labor  the  distinction  between  the  studious  and  restrained  con¬ 
sideration  of  the  proper  distribution  of  judicial  business  and  the 
subjecting  of  the  courts  to  poltical  pressures  based  on 'disagreement 
with  their  decisions. 

My  third  general  objection  is  that  the  subjects  seized  on  the  exclu¬ 
sion  from  the  appellate  jurisdiction  do  not  fit  into  any  rational  scheme 
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of  limiting  jurisdiction.  Some  relate  exclusively  to  security  matters, 
some  do  not  Such  common  strain  as  they  do  nave  seems  to  be  the 
exclusion  of  review  by  the  Supreme  Court  of  cases  involving  reliance 
by  individuals  upon  the  Bill  of  Rights  and  other  constitutional  provi¬ 
sions  which  are  oasic  safeguards  of  human  rights.  I  must  say  that 
rather  than  limit  judicial  review  where  questions  of  equality  before 
the  law  and  human  freedom  are  raised,  we  should  bestir  ourselves  to 
preserve  such  review  unimpaired. 

Coming  more  directly  to  the  provisions  of  the  bill,  let  me  make  one 
initial  point:  While  the  bill  is  an  attack  upon  certain  decisions  of  the 
Supreme  Court  of  the  United  States,  it  would,  if  enacted,  plainly 
destroy  the  authority  of  those  decisions  as  binding  precedents.  In¬ 
stead  of  destroying  that  authority,  it  would  have  the  effect  of  denying 
access  to  the  Supreme  Court  for  the  purpose  of  achiving  clarification, 
modification,  or  even  overruling.  In  other  words,  insofar  as  the 
ground  is  covered  by  the  decisions  under  attack,  the  effect  of  the  enact¬ 
ment  of  S.  2646  would  be  to  remove  any  chance  of  change  short  of  a 
constitutional  amendment. 

Mr.  Sourwine.  Might  I  inquire  at  that  point  ?  I  take  it  that  you 
feel  all  subordinate  courts  would  be  absolutely  bound  by  the  latest 
decision  of  the  Supreme  Court  on  the  point  ? 

Mr.  Fordham.  If  it  is  a  constitutional  matter. 

Mr.  Sourwine.  Although  the  Supreme  Court  has  not  considered 
itself  bound  by  some  of  its  own  prior  decisions.  Do  you  still  feel  that 
would  be  true? 

Mr.  Fordham.  It  think  that  would  be  true.  That  is  to  say,  the 
Supreme  Court  is  capable  of  self-correction  and  it  can  overrule  an 
earlier  case.  But  I  do  not  perceive  that  a  court  in  the  lower  stage 
in  the  judicial  hierarchy  which  would  be  in  a  position  to  do  the  same 
thing. 

Mr.  Sourwine.  Do  you  think  that  it  is  misconduct  for  a  judge 
of  a  lower  court,  if  he  thinks  that  the  Supreme  Court  is  wrong,  to 
diverge  from  the  Supreme  Court’s  decision,  in  matters  before  itl 

Mr.  Fordham.  No;  ordinarily  not,  but  the  situation  here  is  a  little 
bit  different.  Ordinarily,  there  is  an  opportunity^  for  that  higher 
Court,  to  correct  what  is  done  in  that  way.  In  this  instance,  there 
would  be  no  opportunity  for  the  appellate  court  to  indicate  whether 
or  not  the  trial  judge,  or  whatever  level  of  court  it  was,  lmd  acted 
all  right  consistently  with  the  Constitution  or  decision  of  the  higher 
Court. 

Mr.  Sourwine,  If  it  does  not,  what  you  are  saying  amounts  to  the 
implication,  if  Congress  is  going  to  use  its  power  under  article  3, 
section  2,  paragraph  2  of  the  Constitution,  that  divests  the  Supreme 
Court  of  jurisdiction  in  certain  areas  when  it  has  a  decision  in  the 
case  is  what  the  Congress  wants,  rather  than  when  the  last  decision 
of  the  case  is  something  that  the  Congress  may  not  approve. 

Mr.  Fordham.  I  am  not  looking  at  it  from  that,  standpoint,  Mr. 
Sourwine.  From  the  standpoint  of  those  who  want  it  that  way ;  yes. 

Mr.  Sourwine.  You  are  saying,  though,  aren’t  you,  the  Congress, 
by  doing  this,  could  freeze  the  law  and  will  freeze  the  law  at  exactly 
tne  point  where  if  divests  the  Court  of  jurisdiction— that  is  your 
point? 

Mr.  Fordham.  That  is  the  purpose  of  the  point.  You  may  recall 
the  case  when  Chief  Judge  Parker  was  nominated  by  the  President 
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for  membership  on  the  Supreme  Court.  One  of  the  attacks  on  him 
was  the  decision  in  the  Ray  Jacket  case  involving  the  endorsement 
of  the  “yellow  dog”  contract,  and  he  had  done  so  on  the  authority 
of  the  Hi tchman  case  of  the  Supreme  Court  and  he,  on  that  basis 
had  no  choice.  He  was  bound  bv  that.  He  had  no  choice  but  to 
follow  it. 

Nevertheless,  I  might  say  parenthetically,  that  it  operated  against 
him  in  connection  with  his  appointment. 

Mr.  Sourwine.  It  might  be  well  to  point  out,  I  think,  that  nothing 
the  Congress  does  by  this  bill  or  any  other  bill  can  render  these 
decisions  of  the  Supreme  Court  any  less  the  law  of  the  case  which  they 
have  decided. 

Mr.  Fordham.  Oh,  yes;  that  is  clear. 

Mr.  Sourwine.  That  is  settled. 

Mr.  Fordham.  I  was  speaking  about  the  thing  in  a  broader  sense, 
related  to  the  idea  of  precedent,  and  so  forth.  Yes,  I  am  sure  that 
no  one  would  disagree  on  that  particular  point. 

I  hardly  think  that  this  would  advance  the  objective  of  the  pro¬ 
ponents. 

With  respect  to  the  5  different  classes,  with  reference  to  the  5  classes 
that  the  bill  covers,  the  first  2  classes  of  cases  to  wliicl^  the  bill  relates 
have  to  do  with  Federal  matters.  The  jurisdiction  of  the  lower  Fed¬ 
eral  courts  with  respect  to  these  matters  would  not  be  affected.  Ques¬ 
tions  which  were  not  covered  by  the  Supreme  Court  precedents,  would 
be  decided  bv  the  lower  Federal  courts,  according  to  their  own  best 
lights,  and  there  would  surely  arise  differences  in  th^  rulings  in  the 
several  circuits. 

To  put  the  matter  a  little  differently,  the  Constitution  and  acts  of 
Congress  would  not  be  applied  uniformly  throughout  the  country; 
both  would  be  held  to  mean  one  thing  in  one  circuit  and  something 
else  in  another.  Surely  the  Congress  would  not  seek  to  bring  about 
such  an  unhappy  condition.  ....  j 

Those  courts  would  retain  the  same  jurisdiction  that  they  presently 
have,  to  pass  on  constitutional  and  statutory  questions.  However 
good  those  courts  are,  the  inevitable  effect  of  this  would  be  differences 
m  decisions  in  the  several  eircn’ts,  and  that  to  me  is  a  father  unhappy 
prospect  You  would  have  these  differences  with  116  possibility  of 
correction  and  unifying  correction  by  a  single  high  tribunal. 

Mr.  Sourwine.  If  the  lower  courts  are  going  to  Be  absolutely  bound 
by  the  last  decision  of  the  Supreme  Court  how  could  you  have  differ¬ 
ences?  j 

Mr.  Fordham.  You  see,  the  Supreme  Court’  has  not  covered  all  of 
the  ground,  Mr.  Sourwine.  These  cases -  j 

ilr.  Sourwine.  You  are  referring  there  to  new  po}nts? 

Mr.  Fordham.  Exactly.  The  bill  is  broader  than  1  these  cases.  I 
think  that  is  clear.  The  bill  is  broader  than  the  cases,  j  In  those  areas 
where  the  cases  were  not  authoritative  and  were  not  applicable,  then 
those  courts  would  have  to  do  the  best  they  could.  And  there  would 
be  no  Supreme  Court  with  appellate  jurisdiction  exercised,  either  by 
appeal  or  certiorari  to  make  unifying  determinations,  j 

Insofar  as  the  questions  which  would  be  covered  l|y  the  first  two 
classes  of  cases  to  which  the  bill  relates  were  statutorylin  character,  it 
must  be  evident  that  there  is  an  available  corrective  in  the  form  of  leg¬ 
islation.  If  the  Members  of  Congress  are  of  a  commoh  mind  that  the 
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Court  has  arrived  at  a  statutory  interpretation  which  does  not  effec¬ 
tuate  the  legislative  intent  as  they  would  have  it,  the  obvious  recourse 
is  further  legislation. 

You  do  not  always  get  the  legislation  that  you  want,  theoretically 
at  least.  Insofar  as  the  first  two  relate  to  statutory  matters,  and  the 
second  one  relates  a  little  bit  to  executive  matters,  it  would  seem  that 
there  is  room  for  a  change  in  policy  by  further  congressional  enact¬ 
ment. 

Mr.  Sourwine.  You  speak  of  the  first  2,  you  mean  the  first  of  the 
5  sections  of  the  bill! 

Mr.  Fordham.  Yes,  sir. 

Mr.  Sourwine.  More  specifically,  first  the  investigative  functions 
of  the  Congress  and  second  the  security  program  in  the  executive 
branch  ? 

Mr.  Fordham.  Yes. 

Mr.  Sourwine.  With  regard  to  the  investigative  functions  of  the 
Congress  any  litigation  over  that  would  almost  all  be  within  the  Dis¬ 
trict  of  Columbia  ? 

Mr.  Fordham.  That  is  true. 

,  Mr.  Sourwine.  And  eventually  would  come  up  for  decision  in  the 
Appollate  Court  of  Appeals  of  tlie  District  of  Columbia? 

Mr.  Fordham.  It  would  in  a  sense  supplant  the  Supreme  Court  as 
to  final  decision  in  regard  to  those  matters. 

Mr.  Sourwine.  So  that  if  you  concede  the  desirability  of  the  im¬ 
position  by  another  branch  of  the  Government  of  the  uniform  rule 
upon  congressional  investigations,  you  could  still  have  it? 

Mr.  Fordham.  I  grant  you  that.  I  grant  you  that. 

Mr.  Sourwine.  At  that  point  it  is  desirable  to  have  a  uniform  rule 
with  regard  to  congressional  investigations  imposed  by  another  branch 
of  the  Government? 

Mr.  Fordham.  Well  only  as  to  some  things.  For  the  most  part  not. 
But  insofar  as  these  things  involve  constitutional  questions  under  the 
Bill  of  Bights,  yes. 

Mr.  Sourwine.  Of  course,  the  Supreme  Court  in  the  Watkins  case 
even  went  so  far  as  to  indicate  that  the  Court  would  decide  whether 
a  committee  was  properly  carrying  out  the  directive  of  the  parent 
body  and  that  would  seem  to  be  a  greater  interference  between  master 
and  servant  than  should  be. 

Mr.  Fordham.  The  reasoning  in  the  Watkins  case  is  something  that 
might  well  undergo  further  scrutiny,  I  grant  you  that.  I  am  a 
teacher  of  legislation.  I  was  much  interested  in  this  problem.  I 
am  not  perfectly  satisfied  with  that  reasoning,  but  the  Court  is  left 
with  the  appellate  jurisdiction,  counsel  may  very  well  help  clarify  this 
in  further  decisions  of  the  Court. 

Mr.  Sourwine.  You  would  not  then  go  so  far  as  to  grant  the  Court 
the  authority  to  be  the  arbiter  of  congressional  investigations? 

Mr.  Fordham.  Not  in  the  broad  sense  at  all,  no.  I  strongly  believe 
in  wide  power  of  inquiry  by  congressional  committees.  But  what 
is  within  the  framework  of  the  Bill  of  Rights,  I  would  look  to  the 
Court. 

Mr.  Sourwine.  Do  you  think  the  Court  has  a  greater  power  to 
interpret  the  Constitution  than  the  Congress  does? 
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Mr.  Fordham.  In  most  cases.  There  is  an  area,  though,  having 
to  do  with  the  political  question,  the  doctrine  of  the  political  ques¬ 
tion,  and  there  the  Executive  and  the  Congress  have  the  final  say. 

Mr.  Sourwine.  The  area  embraced  within  political  questions  is 
constantly  narrowing,  isn’t  it? 

Mr.  Fordiiam.  I  suggest,  sir,  that  that  is  not  the  case ;  no. 

Mr.  Sourwine.  That  is  not  the  case? 

Mr.  Fordiiam.  Particularly,  for  example)  with  respect  to  inter¬ 
national  affairs.  I  think  that  the  responsibility  of  the  President  with 
the  tempering  power  of  the  Senate  as  to  treaties,  do  involve  par¬ 
ticularly  decisions  in  the  export  cases  which  were  written  by  a  famous 
Senator. 

Mr.  Sourwine.  You  are  speaking  of  the  aggrandizement  of  Execu¬ 
tive  power? 

Mr.  Fordiiam.  I  do  not  know  whether  you  want  to  call  it  that  or 
not.  It  is  an  area  where  the  courts  have  held  their  hands  off.  I  gen¬ 
erally  decide  that  ns  a  part  of  the  political  question. 

Mr.  Sourwine.  That  does  not  involve  any  diminution  of  the  court’s 
powers,  that  is  in  a  sense  an  accretion — if  you  do  not  like  the  word 
“aggrandizement” — at  the  expense  of  the  constitutional  treaty-making 
power  which  involves  both  the  legislative  and  the  executive,  isn’t  that 
right? 

Mr.  Fordiiam.  Well,  I  do  not  know — I  do  not  know  that  I  would 
say  it  just  that  way.  I  think  it  is  still  fair  to  say  in  the  broader 
sense  here  is  an  area  of  action  in  the  international*  realm  by  one  of 
the  political  branches  of  the  government  where  the  court  keeps  hands 
off.  I  think  it  does  indicate  there  is  a  large  area  where  the  court  does 
not  attempt  to  have  the  final  say  as  to  the  meaning  of  the  Constitution. 

The  last  three  classes  of  cases  to  which  the  bill  relates  have  to  do 
with  State  and  local  matters.  In  that  connection,  however,  it  is  ob¬ 
vious  that  Federal  Constitution  questions  can  arise:  this  is  because 
the  14th  amendment  is  a  protection  to  the  individual  against  the 
arbitrary  and  uneven  exercise  of  State  and  local  governmental  author¬ 
ities  within  its  proper  sphere.  Stilt  it  has  to  deal  evenly  with  persons 
under  the  jurisdiction  of  the  States. 

>  The  proposal  covers  Federal  constitutional  as  well  as  other  ques¬ 
tions.  Thus,  the  effect  of  the  enactment  of  such  a  measure  would 
be  to  leave  the  State  courts  with  the  final  word  as  to  the  meaning  of 
Federal  statutes  and  of  provisions  of  the  Federal  Constitution. 

Inevitably,  different  interpretations  would  be  arrived  at  over  the 
country.  This  is  an  attack  upon  our  constitutional  scheme  as  we 
have  understood  it  since  the  days  of  John  Marshall. 

I  think  this  is  a  part  of  the  bill  that  is  most  troublesome  from  the 
standpoint  of  the  wisdom  of  such  a  policy.  To  me,  it  involves  real 
serious  danger  from  the  standpoint  of  preserving  the  inegrity  of  the 
national  union. 

Nothing  is  more  self-evident  than  that  the  supremacy  of  the  Con¬ 
stitution  and  laws  of  the  United  States,  as  contemplated  by  article  VI 
of  that  instrument,  cannot  be  preserved  if  there  is  to  be  a  State  instead 
of  a  national  authoritative  interpretation  of  the  organic  law. 

This  feature  of  the  proposal  is,  in  short,  an  attack  upon  the  Union 
itself.  What  makes  it  doubly  bad  is  that  the  14th  amendment  estab¬ 
lishes  national  citizenship  and  clearly  contemplates  national  action 
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to  1)1*01001  tlio  rights  of  citizens  of  (lie  United  States.  There  cannot 
lie  elTeetivoimtionnl  enforcement  if  linnl  judicial  Interprelntion  in  loft 
to  the  State  courts. 

Wind  I  have  said  is  not  to  reflect  upon  tho  State  courts.  No  nmttor 
how  able  nud  conscientious  n  particular  State  court,  there  is  no  hope 
that  the  integrity  of  the  Federal  Constitution  ns  tiio  charter  of  na¬ 
tional  union  and  the  bulwark  of  human  freedom  can  lie  preserved 
if  thoro  is  no  nntionnl  organ  of  interpretation. 

One  Huai  word.  I  appreciate  the  concern  of  Members  of  Congress 
witli  the  problem  of  national  security.  In  my  judgment  the  most 
vital  thing  we  can  do  to  assure  the  full  realization  of  the  American  ideal 
of  human  freedom  anti  full  equality  iiefore  the  law  is  to  practice  wlmt 
we  preach— -to  put  the  stress  allirmatively  upon  liberty  and  fair  play 
and  not  negatively  upon  self-limitation  nud  repression. 

Mr.  Soi’RWiNK.  Do  you  feel  that  uniformity  of  the  decision  imposed 
from  Washington  is  desirable  in  such  matters  as  to  who  shall  be  ad¬ 
mit  ted  to  practice  law  in  flic  individual  States  ! 

Mr.  FonmiAM.  For  the  most  part  not,  sir.  That,  is  not.  nil  black  and 
white.  From  the  standpoint  of  the  general  standards  of  admission 
that  is  strictly  a  State  concern,  but  ns  with  respect  to  admission  to  some 
kind  of  a  business  activity,  there  can  be  iv  constitutional  question,  ns  to 
whether  State  governmental  authority  has  been  exercised  arbitrarily. 
That  is  the  kind  of  approach  1  would  take  in  enses  liko  tiio  Sehwnro 
or  the  Commonwealth  case.  1  do  not  ogive  with  tiio  latter  case,  be¬ 
cause  1  do  not-  think,  ns  Mr.  Justice  Frankfurter  pointed  out,  it  was 
clear  that  the  State  courts  had  disposed  of  the  case  on  Federal  con¬ 
stitutional  grounds. 

I  think  it  would  have  been  better  had  the  Supreme  Court  sent  the 
case  back,  as  Mr.  Justice  Frankfurter  suggested,  in  order  to  havo  it 
determined  whether  this  ease  was  decided  on  Federal  constitutional 
grounds  adverse  to  those  grounds  or  decided  upon  independent.  State 
grounds.  I  do  not  agree  with  the  result  in  that-  case. 

But  I  do  point  out  that-  the  application  of  the  Bill  of  Rights  to  a  tiling 
like  that,  is  part  of  the  total  sweep  of  the  Bill  of  Rights  which  covers 
it  like  a  tent.  And  the  exercise  of  the  Stnto  jurisdiction  is  subject  to 
thnt. 

My  final  point  may  sound  a  little  bit  liko  a  preachment  I  hope  you 
will  indulge  me  in  saying  it. 

I  like  to  look  at  these  things  ns  affirmative  things.  I  appreciate  the 
sense  of  responsibility  of  the  Members  of  Congress  with  respect  to 
problems  of  nntionnl  security — I  do  ns  a  citizen — but  I  have  a  firm  con¬ 
viction  thnt  we  will'do  more  in  the  long  run  to  preserve  our  institutions, 
and  preserve  the  value  that  we  hold  dear  if  we  place  our  preponderant 
stress  upon  giving  vital  effect,  in  practice  to  the  concept  of  quality 
before  tne  law,  equality  of  opportunity,  and  fair  play  in  the  practical 
sense  of  due  process,  than  we  will  bv  any  negative  approach. 

Mr.  Socrwixe.  Do  you  mean  there  should  not  be  any  cr  iminal  statute 
against  subversion? 

Mr.  Fordham.  No,  sir:  T  do  not.  mean  that  I  mean  it  should  be 
on  the  affirmative  side..  I  don’t  mean  there  should  not  be  criminal 
statutes  necessarily.  It  depends  on  how  those  statutes  are  for  this 
purpose,  but  what  I  mean  is  I  am  preoccupied  with  the  Idea  of  being 
sure  that  we  hot  responsibly  on  the  affirmative  side  of  this. 
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Mr.  Souiiwinh.  Yon  recognize  that  I  fie  Hi  ale  subversive  statutes 
liu ve  liven  overthrown  mid  Hlalea’  rights  even  fo  investigate  ns  to  sub- 
voinivPH  liavo  Im'pii  taken  away  from  thorn  ? 

Mr.  Foiidham.  No,  air;  I  do  not  recognize  that. 

Mr.  Sourwinb.  You  do  not? 

Mr.  Fokduam.  I  think  llml  is  subject,  lo  qualification.  The  NpIhoii 
ease  arose  in  toy  Slate,  in  Pennsylvania;  and  tlm  Supremo  Court 
aflirmed  wliat  I  lie  Pennsylvania  court  did.  In  all  intellectual  honesty 
I  should  say  that  the  Pennsylvania  court  must  have  been  influenced  in 
its  decision  by  its  understanding  of  the  thinking  of  tho  Supremo  Court 
as  an  institution.  Hut  it  is  worth  pointing  out  just  tho  same  that  the 
Supremo  CJourt  was  not  overruling  the  Stido  court  there.  It  aflirmed. 

Mr.  SoimwiNK.  I  did  not.  say  they  were  overruling.  J  said  thaefTect 
of  flip  Nelson  ease  was  to  overthrow  the  antisiibvcuniveHtatnt.es  of  tho 
States;  isn’t  that  true? 

Mr.  Foiidham.  Yos. 

Mr.  Houiiwink.  '1’hen  in  the  Swee/.y  case,  the  right  of  States  to 
invest  igate  subversion  was  taken  away  from  them. 

Mr,  Fordham;  I  do  not  grant  that,  at  all.  Let  us  talk  about  the. 
facts  of  the  case.  In  tho  Swcezy  case^  again,  there  is  a  quest  ion  as  to 
the  soundness  of  the  reasoning.  I  think  tho  case  was  decided  on  the 
reasoning  of  tho  opinion  by  Harlan  and  Frankfurter.  That  is  my 
personal  opinion. 

What  the  Court  did  was  to  deal  with  the  particular  situations  having 
to  do  with  a  particular  inquiry  by  the.  Attorney  General  as  the  arm 
for  that  purpose  of  the  legislature,  under  joint  resolution  of  the  legis* 
Inline.  What  the  Court  did  was  to  deal  with  that  particular  situation. 
And,  in  that  particular  situation,  arrived  at  an  adverse  conclusion  as 
to  what  was  being  done.  Hut  that  does  not  mean  that  you  can  say 
baldly  that  the  Supremo  Court  has  said,  “You  cannot  inquire  through 
tho  legislatures  into  subversion.” 

Mr.  Sourwinb.  Dean,  the  Swcezy  case  said  we  cannot  concoivo  that 
New  Hampshire  lias  any  interest  in  this  matter— that  the  State  of 
Now  Hampshire  has  any  mtcrestin  this? 

Mr.  Fordham.  I  rend  the  opinion. 

Mr.  Soitrwine.  What  is  that  if  it  is  not  doing  that? 

Mr.  Fordham.  It  is  a  pretty  broad  statement,  that  is  true. 

Mr.  Soitrwine.  I  didn’t - 

Mr.  Fordham.  Let  us  look  at  the  facts  of  the  case,  though. 

Mi*.  Soitrwine.  Suppose  we  leave  for  the  moment  the  question  of 
investigations,  since  it  is  secondary,  and  go  back  to  the  question  of  the 
antisubversive  statutes  of  the  States  which  you  and  I  agree  have  been 
rendered  null  and  void. 

Mr.  Fordham.  On  the  interpretation  of  theFederal  act? 

Mr.  Sourwinb.  That  'is  right.  The  various  State  courts  them¬ 
selves  have,  in  a  series  of  decision,  said  that  the  decision  in  the  Nelson 
case  rendered  their  own  State  act  invalid. 

Mr.  Fordham.  That  is  right. 

Mr.  Sourwinb.  That  is  done  on  the  theory  that  the  Congress  had 

Sreempted  the  field  and  was  dealing  with  the  subversive  problem 
irougn  the  Smith  Act? 

Mr.  Fordham.  That  is  right. 
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Mr.  Sourwinb.  Then  would  you  agree  that  in  tho  Schneidernmn  ct 
al.  decision,  the  Supreme  Court  has  rendered  tho  Smith  Act  virtually 
useless  ns  against  tho  subversives  1 

Mr.  Fordiiam.  No;  I  would  not. 

Mr.  Sourwine.  Tho  organizing  section  has  been  made  completely 
useless,  lias  it  not/ 

Mr.  Fordiiam.  I  am  not  qualified  to  answer  that  adequately,  Mr. 
Sourwine. 

Mr.  Sourwink.  And  the  other  question  with  regard  to  the  fact  that 
under  the  present  doctrine  of  the  Supreme  Court  that  anything  is 
legal  and  under  that  section,  even  tho  teaching  of  the  overthrow — the 
advocacy  of  the  overthrow  of  the  Government  of  the  United  States 
by  force  and  violence,  so  long  as  it  does  not,  to  use  the  Court’s  lan¬ 
guage,  “incite  to  immediate  action.” 

Air.  Fordiiam.  Well  the  Court  made  a  distinction  between  the  em¬ 
bracing  of  the  theory^  ns  nn  idea  to  overthrow  the  Government  by 
force,  and  made  a  distinction  between  that,  on  the  one  hand,  and  rely¬ 
ing  upon  that  theory  to  influence  action.  At  least,  they  did  make  tlint 
distinction.  But  does  that  render  the  statute  nugatory  ? 

Mr.  Sourwine.  You  know  that  Government  prosecutors  nil  across 
the  country  have  been  dismissing  their  cases  under  the  Smith  Act, 
with  the  statement  that  under  tho  Supremo  Court  ruling  they  could 
not  successfully  prosecute  a  case.  At  least,  that  was  their  judgment 
that  is  what  that  net  does.  Of  course,  tlio  enactment  of  Senntor 
Jennor’s  bill  will  not  change  that  fact  anyway,  will  it?  If  people 
have  been  ordered  free,  they  are  free — people  against  whom  charges 
have  been  dismissed  cannot  be  reindicted  because  the  statute  has  run. 
Those  things  are  settled,  lint  what  cmi  the  Congress  do?  You  and 
I  agree  that  thore  should  be  some  legislation  against  subversion. 
What.can  tho  Congress  do  about  this  matter  now  ? 

Mr.  Fordiiam.  I  do  not  really  have  any  mature  notion  about  that. 
I  don’t  feel  quite  qualified  to  advise  about  that  as  to  what  particular 
change  would  be  made  there. 

Mr.  Sourwine.  All  right,  sir.  I  move  to  one  more  thing.  The 
committee  would  like  very  much  to  have  your  opinion  as  to  tne  con¬ 
stitutionality  of  Senator  Jenner’s  bill.  You  said  initially  that  you 
did  not  concede  that— do  you  have  any  doubt  about  it? 

Air.  Fordiiam.  I  have  some  doubt  about  it,  on  a  rather  broad  theory 
with  respect  to  its  application  to  tho  cases  coming  up  from  the  State 
courts.  It  isn’t  based  on  any  specific  provision  of  the  constitution. 
It  is  based  on  a  rather  broader  theory.  We  do  have  some  broad 
theories  of  constitutionalism  which  are  not  based  on  express  bases, 
such  as  the  doctrine  of  intergovernmental  immunity. 

It  does  seem  to  mo  that-  there  is  a  basis  for  developing  a  rational 
theory  here  to  take  away  from  the  Supreme  Court  the  jurisdiction  to 
review  State  court  decisions  involving  the  interpretation  of  the  Bill 
of  Rights,  carried  over  in  the  14th  amendment  mul  so  on,  does  involve, 
or  would  involve  a  kind  of  limitation  upon  the  application  of  those 
provisions  of  the  Constitution,  which  is  out  of  harmony  with  the 
constitutional  scheme.  In  other  words,  I  put  this  In  terms  of  a  basic 
notion  of  the  constitution  scheme. 

Air.  Sourwine.  You  would  then  negative  the  plain  language  of  the 
Constitution  in  article  III,  section  2,  paragraph  2,  because  of  this 
basic  scheme  that  you  speak  about? 
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Mr.  Fordjiam.  Well,  let  us  see  nbout.  this  plain  language  business. 
The  Constitution  says  that  the  judicial  power  of  the  Supreme  Court 
shall  extend  to  certain  things.  Then  it  says  that-  in  certain  of  those 
things  the  Supreme  Court  will  have  original  jurisdiction.  As  to  all 
other  tilings  the  Supreme  Court  shnll  nave  appellate  jurisdiction. 
With  such  a  caption  you  have  it  subject  to  suen  regulations  as  the 
Congress  may  prescribe. 

Senator  Jknnkr.  That  is  right. 

Mr.  Fordham.  I  grant  that  Congress  can  make  exceptions — I  grant 
it  can. 

Senator  Jknkf.r.  You  do  not  question  the  constitutionality  of  this 
bill? 

Mr.  Fordham.  It  is  a  question  of  how  far  the  exceptions  go.  Wait 
a  minute.  Mny  I  ask  you  a  question  ?  Does  this  business  go  to  the 
point  that  you  deny  all  appellate  jurisdiction  to  the  Supreme  Court? 

Mr.  Sourwine.  There  are  two  schools  of  thought  about  it.  I  am 
not  attempting  to  ndvance  my  own  opinion.  I  only  advance  it  as  a 
theory.  I  would  like  to  know  if  you  ao  agree  or  if  you  do  not  agree. 
I  think  you  are  aware  that  there  are  two  long  lines  of  cases. 

The  longer  line,  by  all  odds  the  majority  line,  is  that  the  Supreme 
(’curt  has  no  appellate  jurisdiction  except  as  it  is  granted  by  the 
Congress.  Certainly,  under  that  line  of  opinion,  Congress  could  take 
it  all  the  way — whnt  Congress  grants  it  can  take  away.  That  was 
followed  in  the  McCardle  case  where  you  recall  the  1867  statute  did 
not  deny  authority.  It  simply  withdrew  authority  previously  granted 
by  repealing  the  grant.  And  the  Court  says,  “We  do  no  longer  have 
this  grant  of  authority  from  the  Congress.  We  do  not  have  the 
nppefiate  jurisdiction.”* 

The  other  line,  I  believe  you  will  agree,  is  the  one  which  we  might 
say  is  followed  by  Story,  that  the  grant  of  appellate  jurisdiction 
comes  from  the  Constitution  itself  but  is  subject  to  the  exceptions  and 
regulations  of  the  Congress,  and  that  when  the  Congress,  in  passing 
the  Judiciary  Act  affirmatively,  said  the  Court  shall  have  thus  and 
thus  jurisdiction,  that  would  be  simply  an  inverted  way  of  ex¬ 
pressing — 

Mr.  Fordham.  Yes. 

Mr.  Sourwine.  That  it  was  withdrawing  jurisdiction,  making  an 
exception  in  all  of  the  areas  that  it  did  not  expressly  include. 

Mr.  Fordham.  Yes. 

Mr.  Sourwine.  Under  that  second  line  of  cases,  however,  there  is 
an  explicit  recognition  of  the  right  of  the  Congress  to  make  excep¬ 
tions.  And  it  would  mean  that  under  that  doctrine  there  is  no  place  to 
draw  the  line  at  the  point  where  Congress  may  not  except,  perhaps,  at 
the  top;  in  other  words,  if  Congress  should  pass  an  act  that  says  the 
Supreme  Court  shall  have  no  appellate  jurisdiction  whatsoever,  then 
it  might  be  arguable  under  this  secondary  line  of  opinions  which  are 
cited  that  that  act  was  unconstitutional  but  so  long  as  they  leave 
any  appellate  jurisdiction  to  the  Supreme  Court  under  that  line  of 
cases,  it  would  be  a  constitutional  act? 

Mr.  Fordham.  Well,  perhaps  so,  but  there  is  the  idea  that  a  scintilla 
is  not  much  of  anything. 

Mr.  Sourwine.  You  base  that  on  the  idea  Senator  Jenner’s  bill  here 
strips  the  Court  of  all  but  its - 
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Mr.  Fordham.  I  don’t  say.  Senator,  that  I  have  any  view  tlmt  this 
part  of  the  bill  is  unconstitutional.  I  am  not  saying  that  it  is.  Hut 
1  do  say  that  there  is  n,  I  think,  respectable  theory. 

Mr.  Sourwine.  Ts  there  any  case  that  yon  can  think  of? 

Mr.  Fordham.  I  cannot  cite  a  case  but  I  think  thnt  yon  can  develop 
a  respectable  theory  in  lino  with  the  Story  thinking*  that  this — that 
to  bring  aliout  this  result  with  finality  of  decision  in  the  State  courts 
on  matters  of  interpretation  of  Federal  Constitution,  provisions  like 
the  14th  amendment  which  expressly  contemplates  Federal  enforce¬ 
ment,  is  out  of  harmony  with  the  Constitutional  scheme. 

Mr,  Sourwine.  Federal  enforcement  is  not  available,  only  through 
the  Supreme.  Court. 

Mr.  Fokdham.  I  know  thnt  is  right.  As  a  matter  of  fact,  I  frankly 
point  out  that  the  14th  amendment  expressly  says  thnt  the  Congress 
shall  have  power  to  pass  legislation  to  enforce  the  14th  amendment. 
I  have  that  in  mind. 

Mr.  Sourwine.  We  have  been  unnble  here  to  find  any  case  turning 
on  the  question  or  involving  the  question  of  Congress’  power  to  regu¬ 
late  or  make  exceptions  in  which  that  power  was  denied  or  in  which 
there  was  any  contention  by  the  Supreme  Court  that  it  should  l>e.  We 
haven’t  been*  able  to  find  a  minority  opinion  of  the  court  which  made 
that  contention.  And  I  wondered  if  you  had  run  across  some? 

Mr.  Fordham.  I  do  not  have  any. 

Senator  Jenner.  If  you  do,  will  you  let  us  know  about  it? 

Mr.  Fordham.  I  shall, sir, 

Senator  Jbnner.  Thank  you  very  much. 

Our  next  witness  isMr.  .1.  Benjamin  Simmons. 

Give  vour  name,  please,  for  the  record. 

Mr.  Simmons.  My  name  is  J.  Benjamin  Simmons. 

TESTIMONY  OF  J.  BENJAMIN  SIMMONS 

Mr.  Sourwine.  Do  you  have  n  prepared  statement? 

Mr.  Simmons.  I  do  not,  Mr.  Sourwine.  But  let  me  say  at  this 
point,  I  was  there  with  Mr.  W.  E.  Michael  yesterday,  ana  I  havo 
worked  with  Mr.  Michael  and  I  want  the  record  to  show  that  I  have 
approved  the  written  statement  which  he  filed  in  connection  with  his 
testimony  before  the  committee  yesterday. 

Senator  Jennf.r.  All  right. 

Mr.  Simmons.  I  reside  at  409  East  Melbourne  Avenue - 

Mr.  Sourwine.  What  is  your  business? 

Mr.  Simmons.  Silver  Spring,  Md.  I  am  a  member  of  the  bar  of  the 
District  of  Columbia.  I  am,  also  a  member  of  the  bar  of  the  State  of 
Maryland  and  the  State  of  Virginia.  And  I  am  admitted  to  practice 
before  the  Supreme  Court.  I  am  a  member  of  the  District  Columbia 
Bar  Association,  and  the  American  Bar  Association.  And  I  have 
been  in  private  practice  here  in  a  Washington  law  firm  for  the  past 
10  years. 

And  Mr.  Chairman,  let  me  say  that  I  will  not  burden  the  record 
unduly.  I  am  somewhat  cognizant  of  the  testimony  that  has  pre¬ 
ceded  me  on  behalf  of  the— particularly  those  witnesses  vho  have 
approved  this  bill. 

_  I  share  the  view  that  this  is  a  good  bill.  That  the  provisions  of  this 
bill  should  be  enacted  into  law. 
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Under  the  first  provision  of  this  bill  having  to  do  with  the  power 
of  Congress  to  investigate,  I  must  confess  that  I  am  not  an  authority 
on  that.  I  do  not  propose  to  be.  But  it  does  seem  to  me  that  the 
Watkins  decision  has  placed  Congress  in  a  straitjacket  so  far  as  con¬ 
ducting  necessary  investigative  work  in  order  to  ascertain  the  laws 
that  are  beneficial  to  this  country  are  concerned.  And  I  think  that 
Justice  Clark  in  that  decision  confirms  what  I  think  about  it,  that 
the  Supreme  Court  action  in  that  case  was  both  unnecessary  and  that 
it  has  set  up  an  unworkable  criteria.  I  do  not  see  how  the  Congress 
can  legislate  in  the  vital  field  of  subversion  and  in  this  crisis  that  we 
have  now  where  there  are  people  in  this  country  advocating  the  over¬ 
throw  of  our  Government  by  force  and  violence,  and  they  are  given 
the  immunity  in  advocating  violent  overthrow  of  this  Government  by 
force  and  violence  ns  Mr.  Sourwine  pointed  out,  so  long  as  they  do  not 
incite  to  action. 

Aren’t  we  being  naive  in  not  knowing  the  functions  and  purpose  of 
the  Communist  conspiracy  ? 

Let  me  talk  about  the  Jencks  case  a  little  more  where  there  were 
14  Communists  convicted  under  the  Smith  Act  in  California,  before  a 
jury.  They  were  convicted,  and  then  the  Supreme  Court  of  the  United 
States  held  thnt  all  they  did — all  they  did  was  advocate  the  over¬ 
throw  of  this  Government  by  force  and  violence.  And  those  persons 
were  all  members  of  the  Communist  Party. 

Is  there  anybody  so  naive  as  not  to  know  what  the  functions  and 
purposes  of  the  Communist  Party  is  ? 

And  if  they  can  go  around  over  this  country  advocating  the  over¬ 
throw  of  our  Government  by  force  and  violence,  if  they  have  any 
overt  act  in  mind  they  are  not  going  to  divulge  it,  and  then  they 
come  before  a  committee  of  Congress  and  sit  back:  with  impunity  and 
refuse  to  give  the  congressional  committees  information  which  the 
committee  needs  in  order  to  legislate  in  that  important  field. 

And  I  say  that  the  Supreme  Court  has  hamstrung  the  Congress 
which  was  never  under  the  Constitution  intended. 

It  is  true  that  the  Supreme  Court  of  the  United  States  can  declare 
an  act  of  Congress  unconstitutional,  but  that  does  not  mean  that  they 
can  come  in  here  and  tell  Congress  how  to  run  its  business.  And  by 
the  same  token,  the  Congress  cannot  unduly  impede  the  Supreme 
Court-  And  I  don’t  think  that  is  the  intent  of  this  bill,  to  spank  the 
Supreme  Court  and  say  that  “You  do  not  decide  right,  therefore,  we 
will  take  away  your  power.” 

The  question  is  whether  the  Supreme  Court  had  that  right  or 
should  have  that  right  in  the  first  instance. 

Let  me  pinpoint  my  thought  in  that  by  the  Konigsberg  case  and 
the  Schware  case,  where  the  question  was  whether  or  not  those  two 
persons  would  be  admitted  to  the  bare  of  the  California  and  New 
Mexico.  And  they  came  before  the  committee  of  barrister's.  In 
the  Konigsberg  case  he  refused  to  give  his  political  views,  refused 
to  divulge  whether  or  not  he  was  a  Communist. 

Mr.  Sourwink.  That  is  not  a  mutter  of  his  political  views,  is  it? 

Mr.  Simmons.  I  do  not  think  so.  either. 

Mr.  Sourwine.  You  used  the  phrase  “refused  to  divulge  his  politi¬ 
cal  views.”  In  asking  him  if  lie  was  a  member  of  the  Communist 
Party  is  he  being  asked  about  his  political  view  or  about  a  conspiracy 
to  overthrow  the  Government? 
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Mr.  Simmons.  1  think  this  paragraph  right  lioro  from  the  Su¬ 
preme  Court  decision  will  pinpoint  my  thought  on  that.  It  is  taken 
from  flip  Kotiigsberg  cusp  (:)8I1  IJ.  S.  ‘258) ,  and  it  rends : 

•  •  ♦  wna  questioned  nt  great  tengtti  about  hla  jiolltlcnl  affiliation  nn<1  hcllefa. 
I'rnetloally  all  of  these  questions  were  dlrtvtcO  at  llmllng  out  whether  ho  wan 
or  over  hud  been  a  member  of  Iho  Community  Forty. 

Mr.  SornwiNK.  Wus  tliere  nuylhing  nlmut  politico!  nllUiution  and 
belief  ns  the  Court  had  said? 

Mr.  Simmons.  No.  I,et  me  rend  this  on — I  think  it  will  bring  out 
my  point : 

Konlgsbcrg  declined  to  respond  to  this  line  of  questioning,  Insisting  that  It 
was  an  Intrusion  Into  arena  prelected  by  the  Federal  Constitution.  Ho  also 
objected  on  tho  ground  that  the  California  law  did  not  require  him  to  divulge 
his  political  association  or  opinions  In  order  to  qualify  for  tho  bar  and  that 
questions  about  these  matters  were  not  relevant. 

Well  now,  1  think  flint  when  the  Supremo  Court  gave  him  first 
amendment  protection,  in  his  position  before  the  liar  I  think  that 
by  the  very  fact  that  Konigslierg  refused  to  go  forward,  we  know  as 
lawyers  that  the  test  is  whether  or  not  yon  possess  good  moral  char¬ 
acter — and  when  they  asked  him  questions  pertaining  to  or  that  re¬ 
flected  on  whether  or  not  ho  had  good  moral  character,  namely, 
whether  or  not  ho  was  a  Communist- — — 

Mr.  SoimwiNK.  If  being  a  Communist  is  only  a  matter  of  political 
association  and  belief,  it  is  no  reflection  upon  you  to  bo  ono,  is  it  ? 

8enntorJKNNP.ii.  No. 

Mr.  Simmons.  No. 

Mr.  Soi  mviNE.  The  question  is  whether  it  is  a  matter  of  noliticnl 
belief  and  affiliation  or  whether  a  matter  of  being  associated  with  a 
conspiracy  against  the  Government — which  is  it? 

Mr.  Simmons.  I  think,  Mr.  Sonrwine,  it  goes  right  to  tho  heart  of 
the  issue  ns  to  whether  or  not  ho  possesses  good  moral  character,  his 
affiliations  and  associations— perhaps  his  church  membership  and  all. 
I  think  that  tho  bar  examiners  of  a  State  should  bo  given  wide  latitudo 
in  a  matter  of  that  kind.  And  the  point  is  that  it  is  only  a  State 
question.  It-  is  not  a  Federal  question  involved  in  that.  Who  is  going 
to  be  affected  by  a  lawyer  practicing  law  in  California  or  any  other 
State?  The  citizens  of  that  State  are.  And  whon  ho  is  given  protec¬ 
tion  tin  through  the  supreme  coiyrt.  of  that  State,  I  say  then  there  is 
no  Federal  question  involved.  And  I  think  that  tho  provision  of  this 
bill  is  entirely  proper*  to  leave  that  within  the  realm  of  the  Stato 
courts. 

Mr.  Sourwixe.  Leaving  that  for  just  a  moment,  that  is  your  con¬ 
clusion  with  regard  to  the  bill?  I  would  like  to  ask  for  the  record 
your  conclusion  whether  membership  in  the  Communist  Party  is  a 
matter  of  political  belief  and  affiliation,  or  whether  a  matter  of  being 
a  part  of  a  conspiracy  against  the  Government? 

Mr.  Simmons.  I  tfiinlc  it  is  a  conspiracy  to  overthrow  our  Govern¬ 
ment  by  force  and  violence.  I  think  anybody  is  absolutely  silly  not  to 
face  up  to  that. 

Now  in  the  Nelson  case,  there  is  another  usurpation  of  power  where 
Nelson  was  convicted  in  Pennsylvania  under  the  Smith  Act,  and  that 
came  before  the  Supreme  Court,  and  gratuitously,  I  think,  the  Su¬ 
preme  Court  held  that  the  Federal  statutes  had  preempted  that  field 
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that  was  not  oven  lwforo  (ho  Supremo  Court.  But  unquestionably, 
its  Mr.  Sout-wino  pointed  out  to  tho  other  witnesses,  tho  Supremo  Court 
did  that  bccuuso  in  350  United  States,  pago  504,  this  sentence  appears: 

Taken  as  a  whole  thoy— 
these  various  acts— 

iivluco  n  conKroRsloiml  plnn  which  waken  It  reasonable  to  determine)  that  no  room 
turn  liecn  toft  for  tho  Htatca  to  HU]»]ileiuent  It.  Therefore,  u  State  sedition  stat¬ 
ute  Is  suporsiMled  regurdless  of  whether  It  purport*  to  supplement  the  Federal 

IftW. 

Tho  Supremo  Court  has  takon  away  from  the  States  tho  right  to 
invostignto  and  prosecute  communism;  and  persons  who  are  advocat¬ 
ing  and  who  aro  actually  attempting  to  overthrow  this  Government 
have  preempted  tho  Stales.  And,  thcreforo,  that  again  brings  it  into 
a  Federal  realm  which  is  again  a  usurpation  of  power  or  creating  a 
strong  central  supremo  court  which  wo  think  is  wrong. 

Mr.  Sourwine.  There  is  another  factor  in  there,  that  the  Supremo 
Court  hero  in  this  case,  as  it  has  in  other  cases  has  presumed  to  fix  a 
hroad  policy  and  to  seek  to  otTccluato  it  outside  of  the  limits  of  tho 
ease  then  being  decided. 

Mr.  Simmons.  That  is  abundantly  true. 

Mr.  Sourwine.  Thoy  did  not  simply  refer  to  the  Pennsylvania 
statute.  Tho  Court  hns  deliberately  used  reasoningand  deliberately 
used  language  pointed  at  having  tne  effect  of  invalidating  all  Stato 
statutes  m  this  case? 

Mr.  Simmons.  That  is  true.  The  language  which  I  read  there 
clearly  does  that. 

Mr.  Sourwine.  That  is  what  I  had  reference  to  earlier  when  I  spoke 
about  tho  narrowing  of  the  political  area  in  which  the  Court  tradi¬ 
tionally  is  supposed  to  keep  its  hands  off.  This  is  an  invasion  of  that 
area  and  a  usurpation  by  tne  Court  of  an  assumed  power  to  make  law 
for  all  cases  throughout  the  country  {isn’t  that  right? 

Mr.  Simmons.  That  is  right,  Mr.  Sourwine.  You  exp.-ess  my  views 
*  perfectly.  And  in  the  Nelson  case,  the  conviction  there  was  under  the 
Federal  statute.  Nothing  was  involved  in  that  case  regarding  the 
State,  being  a  State  prosecution.  But  the  Supreme  Court  took  that 
occasion  to  preempt  the  field,  set  itself  up,  take  away - 

Mr.  Sourwine.  Are  you  saying  Nelson  was  not  convicted  under  the 
State  law? 

Mr.  Simmons.  Convicted  under  the  Smith  Act. 

Mr.  Sourwine.  It  is  the  case  of  the  State  of  Pennsylvania  v.  Nelson. 
He  was  tried  and  convicted  under  the  State  act;  isn’t  that  right? 

Mr.  Simmons.  My  notes  here  indicate  it  was  the  Smith  Act.  But 
I  know  the  committee  has  that  case  in  the  docket  here.  So  if  I  am 
wrong  on  that,  it  does  not  affect  my  point  one  way  or  another ;  namely, 
that  the  Supreme  Court  has  preempted  the  State.  And  there  are  42 
States  as  well  as  Alaska  and  Hawaii  that  have  these  sedition  statutes. 
And  it  preempted  those. 

That  concludes  my  argument.  I  thank  you. 

Senator  Jenner.  Thank  you  very  much. 

The  next  witness  is  Mr.  Kent  Courtney. 

You  may  state  your  full  name  for  the  committee,  please. 

Mr.  Courtnbt.  My  name  is  Kent  H.  Courtney. 

Senator  Jenner.  Where  do  you  reside,  Mr.  Courtney? 
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Mr.  Courtnky.  7314  Zimplo  Si  root,  Now  Orleans,  18. 

Sonntor  Jknnkr.  What  is  your  business? 

Mr.  Couiitnbv.  I  am  in  the  publishing  business. 

Senator  Jknnkr.  You  are  appearing  boro  ns  un  iudivduul  or  do 
you  represent  some  organization? 

(  Mr.  Courfnky.  I  am  appearing  hero  ns  an  individual,  and  my  tes¬ 
timony  ns  it  develops  will  show  that  1  presume  to  appear  for  others, 
too. 

Senator  Jknnkr.  You  may  proreed. 

STATEMENT  OF  KENT  H.  COURTNEY,  PUBLISHER,  THE  INDEPEND¬ 
ENT  AMERICAN,  NEW  ORLEANS,  LA. 

Mr.  Coititnky.  I  thank  this  eommittco  for  the  opportunity  to 
appear  before  it.  My  name  is  Kent  II.  Courtney,  and  I  am  tho  pub¬ 
lisher  of  the  Independent  Amerienu,  a  national  citizen-action  news¬ 
paper  with  subscribers  in  nil  48  States. 

Wo  have  n  total  circulation  of  moro  than  25,000  per  month.  I 
made  application  to  testify  before  this  committee  after  the  suggestion 
had  been  repeatedly  made  by  our  subscribers  in  various  parts  of  tho 
country.  These  America-loving  citizens  are  seriously  concerned 
about  the  need  for  this  legislation  as  proposed  by  Senator  William  E. 
Jenner,  of  Indiana. 

I  am  testifying  favoring  this  legislation. 

During  the  past  3  years  of  1055, 1950,  and  1057  our  newspaper  was 
named  Free  Men  Speak.  During  that  time  it  has  been  sent  to  nil  of 
tho  Membors  of.  the  Congress.  Theso  subscriptions  wore  paid  for 
by  tho  grassroots  subscriber  list  of  our  nowspnpor.  Wo  changed  tho 
name  this  yenr  to  tire  Independent  American  because  we  believed  that 
this  new  name  properly  described  the  content  and  tho  policy  of  this 
experiment  in  patriotic  journalism. 

As  publisher  of  this  newspaper  I  nm  associated  with  n  number  of 
local  and  national  organizations  concerned  with  reducing  tho  size  t 
of  our  Federal  Bureaucracy,  tho  reduction  of  taxes,  tho  preservation 
of  our  constitutional  States  rights.  I  nm  a  member  of  tho  Chamber 
of  Commerce  of  tho  New  Orleans  Aron,  the  Public  Affairs  Research 
Council  of  Louisiana,  and  the  American  Association  of  Small 
Business. 

Last  year  I  was  a  member  of  tho  national  Americanism  commis¬ 
sion  of  the  National  American  Legion  and  was  deeply  perturbed  by 
tho  continuing  pro-Communist  decisions  of  the  Supremo  Court  of 
our  Nation. 

I  nm  associated  with  the  American  Progross  Foundation  which 
seeks  to  get- Government  out  of  competition  with  private  enterprise 
so  that  we  con  nU  get  a  reduction  in  taxes. 

But-  all  of  these  activities  will  bo  meaningless  and  without  purpose 
if  this  presently  constituted  Supreme  Court  continues  to  set  free  the 
enemies  of  our  free-enterprise  system;  if  this  Court  continues  to  un¬ 
leash  in  the  name  of  freedom  the  very  people  who  are  working  for  a 
system  of  economics  and  government  that  will  make  personal  slaves 
of  each  of.ps  ond  will  effectively  destroy  ajl  of.  the  benefits  of  our 
free  competitive  opportunity  enterprise  system.  . 

Wlio  <fo  I  speak  for,  then  x.  ,  j 
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I  spook  for  myself,  an  independent  American,  nnd  I  bcliovo  all  of 
dio  readers  of  our  paper.  There  is  ono  interesting  foaturo  of  this  ex¬ 
pression  of  grassroots  opinion,  nnd  that  is  that  this  battle  to  pre¬ 
servo  this  Constitutional  Republic  is  not  sectional.  Our  readers  in 
Oregon,  for  instance,  express  the  same  thoughts  ns  renders  in  Georgia. 
Our  readers  are  tmo  “independents.”  They  love  this  country  nnd 
they  do  their  own  thinking. 

The  purpose  of  our  paper,  the  Independent  American,  is  to  bring 
togothor  in  ono  paper,  a  collection  of  tho  vory  best  of  the  conservative 
editorial  opinion  throughout  the  country. 

Tho  testimony  which  is  already  in  the  record  of  these  hearings  on 
S.  2G40,  limitation  of  appellate  jurisdiction  of  the  United  States  Su¬ 
premo  Court,  should  lie  sufficient  for  nny  fuirminded,  intelligent  per¬ 
son  who  loves  his  country  nnd  who  realizes  tho  dnnger  of  the  inter¬ 
national  Communist  conspiracy,  to  come  to  tho  conclusion  that  the 
present  members  of  tho  United  States  Supreme  Court  need  to  bo  re¬ 
stricted  in  whntthoy  can  rule  upon. 

In  tho  January  1057  issue  of  our  newspaper,  then  called  Free  Men 
Speak,  wo  wrote  an  editorial  ent  itled  “Congress  Has  Power  to  Curb 
Supremo  Court — Constitution  Provides  Way,”  and  wo  cited  article  3, 
section  2,  clause  2  of  the  Constitution. 

In  tho  past.  year  many  hundreds  of  thousands  of  words  have  l»eeii 
printed  alxiut  tho  recent  decisions  of  the  Supremo  Court,  nnd,  as  a 
result,  there  has  been  a  genoral  awakening  throughout  the  country 
by  the  American  public  that  not  only  has  this  Court  continued  to 
hand  down  decisions  favorable  to  our  enemy,  the  Communists,  but 
that  this  Court  has  nrrognntly  usurped  tho  legislative  activities  of 
the  people’s  elected  representatives  in  Congress,  until  now  tho 
Supremo  Court  has  become  the  “third”  House  of  Congress. 

In  this  era  of  “pixsssure  politics”  nnd  “liberal  blocs,”  one  very 
important  “prossuro  group”  should  not  be  overlooked.  I  rofer,  of 
course,  to  tho  American  voter. 

I, come  before  this  respected  committee  to  tell  you  that  millions 
of  people,  throughout  tho  entire  Uiiited  States  have  already  awakened 
to  the  constitutional  crisis  inherent  in  tho  recent  decisions 'of  our 
Supremo  Court. 

I  believe  that  history  will  prove  that  America  owes  a  debt  of  grati¬ 
tude  to  tho  courageous  daily  nowspajiers  of  this Country  who  see  it 
as  their  patriotic  duty  to  inform  their  millions  of  daily  readers  of 
the  ominous  portent  of  recent  High  Court  decisions. 

How  does  the  editorial  writer  of  a  daily  newspaper  arrive  at  his 
decisions?  ,  .  ;  . 

,  How  does  hC'decide  what  to  write  pbout? 

I  am  going  into  this  ih  Aider  that  you  can  judge  for  yourself  tho 
importance  of  the  nationwide  storm  of  editorial  protest  that  has 
taken  place  after  each  series  of  decisions,  popularly  known  as  Red 
Monday  that  this  current  Supreme, Court  lias  announced  winch  freed 
Communists  and  their  fellow  .travelers. 

.An  editor  listens  td  hiO  Advertisers  through  the  business  office  of 
his  piiper.  An  editor  uses  ■  his'  collinibnsensc  based  on  his  education 
in  the  lpw,.  in  journalism,  in  /sociology,.  in  business^  '111  economics. 
WtfterS  ana  editors  come  froVn-  every  flektof  trairtiiig.  ' 
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Editors  read  the  Congressional  Record  and  the  very  valuable  ap¬ 
pendix  which  gives  them  an  opportunity  to  study  both  sides  of  almost 
every  argument  as  various  elected  representatives  outer  editorials 
which  reflect  their  own  thinking  and  the  thinking  of  the  newspapers 
in  their  congressional  district  or  their  State. 

Editors  listen  to  hometown  folks  in  their  clubs,  and  in  their  regular 
social,  day-to-day  contacts  among  business  friends  and  family.  Edi¬ 
tors  read  those  letters  to  the  editor  which  is  the  real  voice  of  the 


people. 

Therefore  when  an  editor  prints  a  scathing  attack  on  the  Supreme 
Court,  he  is  representing  the  views  of  thousands,  perhaps  millions 
of  readers,  depending  on  the  size  of  his  paper’s  circulation. 

Mr.  Sourwine.  Do  you  think  that  is  always  true,  Mr.  Courtney  ? 

'  Mr.  Courtney.  Not  always  true,  because  of  the  nature  of  instruc¬ 
tion  in  some  of  our  journalism  schools  which  has  been  going  on  for  the 
past  20years. 

Mr.  Sourwine.  Do  you  think  you  can  take  editorials  of  the  news¬ 
papers  of  the  country  and  line  them  up  and  compare  the  circulations 
of  the  papers  and  get  any  kind  of  a  criterion  of  the  views  of  the 
people  of  the  country  I 

Mr.  Courtney.  Iwillattempttoprovethataslgoon. 

Mr.  Sourwine.  For  instance,  when  the  Chicago  Tribune  writes  an 
editorial  against  this  bill,  do  you  think  that  means  that  the  people 
of  Chicago  or  the  majority  of  the  readers  of  the  Chicago  Tribune  are 
against  this  bill?  • 

Mr.  Courtney.  Not  entirely,  but  I  will  attempt  to  prove  that  a  large 
sqpnent  of  these  newspapers  throughout  the  country,  including  the 
Chicago  Tribune,  are  aghast  at  the  decisions  that  have  freed  the 
Reds — and  they  may  differ  in  part  with  the  effect  of  this  bill. 

Mr.  Sourwine.  How  .  many  newspapers  in  the  country  write  their 
own  editorials  and  all  of  their  own  editorials? 

Mr.  Courtney.  I  would  say  that,  in  the  area  of  weekly  papers,  a 
great  number  of  them  do.  I  haven’t  made  a  statistical  study  on  this, 
but  from  my  short  experience  of.  the  past  3  years  I  would  say  that. 

Mr,  Sourwine.  How  many  papers  use  “canned  editorials”? 

Mr.-  Courtney.  It  depends  on  how  many  columns  they  buy,  and 
some  of  the  “canned  editorials”  are  good  and  some  are  bad. 

Mr.  Sourwine.  Well,  that  is  true  of  any  editorials— some  are  good 
and  some  are  bad. 

Mr.  Courtney.  But  the  editor  who  selects  a  series  of  “canned  edi¬ 
torials”  will  select  one  that  will  go  over  with  his  group  readership, 
for  the  most  part.  I  think  that  answers  that  question. 

Mr.  Sourwine.  So  if  an  editorial  against  this  bill  is,widely  printed 
and  sent  out  by,  say,  NEA  or  NANA,  do  you  think  that  $he  fact  it  is 
widely  printed  means  that  the  people  of  the  area  where  it  is  printed 
are  widely  against  this. bill? 

■  Mr.  Courtney.  No. 

Mr.  Sourwine.  Or  do  you  think  merely  that' a  propaganda  device 
has  been  used  to  propagandize  the  people  against  this  bill?  ; 

Mr.  Courtney.  That  would  involve  another  congressional  investi¬ 
gation,  wouldn’t  it? 

Mr.  Sourwine.  I  am  asking  you.  You  are  the  expert  in  the  news¬ 
ier  business. 

tr.  Courtney.  I  prefer  not  to  be  called  an  expert 
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Mr.  Sourwine.  You  are  testifying  here  on  the  subject.  You  brought 
it  up. 

Mr.  Courtney.  Yes. 

Mr.  Sourwine.  I  want  your  opinion  on  it. 

Mr.  Courtney.  I  would  say  that  there  are  some  groups  of  editorial 
writers  of  columns  for  services  that  attempt  to  mold  opinion. 

Mr.  Sourwine.  Why,  of  course,  that  is  true.  Everybody  knows 
that. 

Mr.  Courtney.  Right  j  but  at  the  same  time,  I  am  claiming  that  a 
great  number  of  these  editorials  reflect  the  opinion  of  the  people. 

Mr.  Sourwine.  As  a  matter  of  fact,  most  editors  are  trying  to  mold 
and  lead  opinion  when  they  write  an  editorial;  aren’t  they? 

Mr.  Courtney.  I  thank  you  for  your  opinion. 

Mr.  Sourwine.  They  are  not  simply  tiying  to  reflect  it;  are  they? 

Mr.  Courtney.  I  claim  that  it  is  a  two-way  street — it  works  on  both 
sides — because  I  have  seen  editorial  writers  having  to  back  and  fill 
after  making  a  step  in  the  wrong  direction. 

Mr.  Sourwine.  I  wanted  to  get  your  opinion. 

Mr.  Courtney.  All  right. 

Senator  Jenner.  Proceed: 

Mr.  Courtney.  Spetucing  of  circulation  anchratdership,  I  am  in¬ 
formed  that  approximately  50  percent  of  the  readme  of  a  daily  news¬ 
paper  look  at  ap  read  some  item  outheeditorial pageN. 

The  readers  of  the  Independent  American,  which  has\ubscribers  in 
all  48  States,  constitut^R  working  group)  of  patriotic 'Americans. 
They  cHp/cditorials^from  their  local  newspapers  which  they  believe 
we  woula'be  interested  in  reprinting...  From  our'piail,  therefore,  we 
receive  a  daily  impressionjo^the  Nation’s  editorial  reaction  to  the 
news.  I  // 

•om  this  collectioiyot /editorials  s&nbfo  us  bV  our  readers  that 
ist  the  names  of  tnd  newspapers  th^t  haVe  pad  from  a  to  15 
Is  critical  of IheSmpuNm^’Cpnrt  durilig-tbe  last  year]  That 
in  some  oases,  to  ftps  bilTbeJpg  jntfoduced. 


It  is 
I  now 
editori 
is  prioi 


[After  tMD&me  of  ea&i  newspatxrN 
to  the  Annual 


ibiT 

I*  the  clrf 
*rbooV{a 


_ _ Individual  paper,  t 

fend  "obtHfcer) 


i  reported 


Los  Angel  de  ExamtneKrA - _ \ _ JL _ JL  352, 883 

Santa  Ana  \Callf.)  Register - _ i . . .Z..  44,655 

A!buquerqu(K(N.  Mex.)  Trlbupe^l - A. _ 1 - . 26,635 

Valley  Evening  Monitor  (McAllen,  Tex.) -\* _ A.-yZ _ 13, 045 

Tulsa  (Okta.)  Tribune _ _ 1 . ArZ _ .Z. _ 169,185 

Los  Angeles  (CatiL)  Times . . JUrz _ _ -/A _  439,472 

Speaking  of  tha  California  Times  and  Exampw,  look,  here’s  a 
headline  from  last  JimaW,  1957 : 

Reds  boast  14  wins,  Suprilne-<kmi±-riding9^are  greatest  victory,  say  the 
Communists.  Five  California  leaders  set  free; 


This  is  the  kind  of  thing  that  people  react  to. 
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Omaha  (Nebr.)  World  Herald _  250,350 

Dallas  Morning  News - 208,067 

Houston  Chronicle _  202, 888 

St.  Louis  Globe  Democrat _  310,243 

The  Chicago  Tribune _ _ _ _ _  035, 043 

The  New  Orleans  Times  Picayune _  184, 673 

Alexandria  (La.)  Dally  Town  Talk _  24,155 

Cincinnati  (Ohio)  Enquirer _  212,870 

Kingsport  (Tenn.)  News _  5,056 

Detroit  Free  Press . 450,768 

Detroit  Times .  396, 450 

Savannah  Morning  News _  53, 178 

Palm  Beach  (Fla.)  Post _  20,631 

Memphis  Commercial  Appeal _  208,264 

Charleston  (S.  O.)  News  and  Courier _  57,630 

Richmond  (Va.)  News  leader - 102,010 

The  New  York  Journal  American -  703, 449 

The  New  York  Mirror _  890, 471 

The  Manchester  (N.  H.)  Union  Leader _  46, 517 

The  Wall  Street  Journal -  420,761 


Total .  8,004,510 


Theso  are  just  the  ones  that  were  sent  to  us  1111*011)1])  the  mail  from 
our  renders. 

Mr.  Soubwine.  How  many  daily  newspapers  are  there  in  the 
country? 

Mr.  Courtney.  I  estimate  approximately  000.  Don’t  hold  me  to 
that. 

Mr.  Sourwine.  How  many  papers  have  you  1  isted  ? 

Mr.  Courtney.  I  haven’t  claimed  that  this - 

Mr.  Sourwine  (interposing).  No,  no. 

Mr.  Courtney.  Twenty-seven. 

<  Mr.  Sourwine.  Do  you  know  anything  about  the  policies  or  at¬ 
titudes  in  this  regard  of  the  other  eight  hundred  and  seventy-odd 
papers? 

Air.  Courtney.  I  don’t  presume  to.  Remember  that  this  is  just  a 
scattered  selection  of  newspapers.  This  is  by  no  means  complete. 
Here,  therefore,  are  at  least  9  million  readers^  at  least  one-half  of 
whom  are  aware  of  the  danger  of  the  recent  decisions  of  the  Supreme 
Court.  It  is  estimated  half  the  people  who  read  papers  read  the  edi¬ 
torial  page. 

Public  opinion  will  surely  be  the  final  answer  to  the  excesses  of 
this  Supreme  Court  which  were  so  well  covered  in  a  recent  series 
published  by  the  Indianapolis  Star  entitled  “The  Runaway  Court,” 
and  many  of  them  in  this  series  were  entered  in  the  Congressional 
Record.  This  series  of  brilliant  editorials  was  reprinted  in  news¬ 
papers  in  ever  section  of  the  country,  thus  informing  additional  mil¬ 
lions  of  American  voters  concerning  this  constitutional  crisis.  Aiid 
what  ore  these  daily  newspapers  telling  their  millions  of  readers 
throughout  the  count  ry  ?  Here  are  a  few  examples : 

The  Albuquerque  (N.Mex.)  Tribune : 

Fundamental  to  the  point  of  view  which  produced  these  Supreme  Court 
decisions  Is  the  refusal— or  legal  inability— of  the  Court  to  consider  communism 
a  criminal  conspiracy  to  advance  the  interests  of  an  unfriendly  foreign  power — 
a  "clear  and  present"  threat  to  national  security.  The  decisions  dramatize  the 
need  for  law  which  plainly  defines  and  outlaws  this  conspiracy. 

New  York  Daily  News : 

In  decision  after  decision,  the  Warren  Supreme  Court  has  befriended  the 
Communists  and  their  Kremlin  masters,  and  has  weakened  the  defenses  of 
the  American  people  against  this  enemy. 
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The  News  and  Courier  (Charleston,  S.  C.) : 

In  its  concern  to  make  sure  that  people  of  Communist  sympathies  should 
ha?e  fair  treatment  in  the  United  States,  the  Supreme  Court  has  yuled  that 
“preaching  abstractly”  overthrow  of  the  United  States  Government  by  violence 
is  no  crime  so  long  as  the  preacher  doesn’t  advocate  “action  to  that  end.”  The 
point  Is  so  fine  that  we  cannot  expound  it. 

Dallas  (Tex.)  Morning  News: 

The  recent  Supreme  Court  decisions  turn  the  clock  back  to  the  heyday  of  the 
Institute  of  Pacific  Relations,  to  the  delivery  of  China  to  the  Communists,  to  the 
acceptance  of  Hiss  and  Lattlmore  and  White  as  our  advisers  in  government 

John  O’Donnell,  national  columnist: 

The  majority  of  the  Bench  aro  strictly  second-rate  political  lawyers,  pro¬ 
fessional  Incompetents,  and  the  laughingstock  of  their  better  educated  and 
better  trained  colleagues. 

George  Sokolsky,  noted  columnist: 

When,  in  a  court,  the  United  States  is  consistently  the  loser,  the  subject 
requires  very  profound  consideration.  Maybe  the  United  States  needs  an 
American  Supreme  Court. 

New  York  Mirror : 

•  •  •  the  law  is  so  loosely  interpreted  that  decisions  are  handed  down  by  the 
nine  old  men  of  the  Supreme  Cort  which  give  to  Communists  every  opportunity 
to  work  for  the  destruction  of  the  United  States  as  they  have  destroyed  the 
government  of  some  15  nations  and  deprived  the  peoples  of  those  countries 
of  their  liberties  and  human  rights. 

All  the  Communist  decisions  of  the  Supreme  Court  need  to  be  read  together  to 
appreciate  their  enormity. 

No  law  enforcement  agency,  Federal,  State,  or  local,  will  now  be  able  to  set 
up  any  agency  to  defend  this  country  from  Communist  infiltration  and  penetra¬ 
tion. 

Manchester  (N.  H.)  Union  Leader: 

Now  comes  the  Supreme  Court  of  the  United  States  to  tell  Congress  that  It 
is  none  of  Its  business  what  certain  individuals  do;  that  they  cannot  inquire 
as  to  whether  a  man  has  been  a  Communist  or  not.  The  Supreme  Court  In  one 
swoop  has  practically  nullified  the  investigating  powers  of  Congress. 

New  York  Daily  News : 

Reversing  the  conviction  of  John  T.  Watkins  of  contempt  of  Congress  in  refus¬ 
ing  to  answer  questions  about  past  Communist  associations,  the  Supreme  Court 
presumed  to  curtail  Congress’  power  to  investigate  anything  and  anybody  In  the 
public  interest  •  •  ♦  If  Congress  and  the  White  House  continue  to  take  this  stuff 
lying  down,  they  will  roll  out  the  red  carpet  for  dictatorship  by  the  Supreme 
Court,  which,  judging  from  its  present  policies,  will  then  open  the  country  to 
Communist  conquest,  from  within  or  from  without. 

Savannah  (Ga.)  Morning  News : 

All  of  which  leads  us,  Inevitably,  to  agree  with  Representative  Howard  W. 
Smith  (Democrat,  Virginia),  author  of  the  Smith  Act  by  which  14  California 
Communists  had  been  convicted.  Congressman  Smith  commented:  “I  am  not 
surprised.  I  do  not  recall  any  case  decided  by  the  present  Court  thut  the 
Communists  have  lost.11 

Burlington  (N.*  0.)  Daily  Times-News  (quoting  from  an  article 
by  Thiirman  Sensing,  who  represents  an  industrial  group) : 

That  the  Supreme  Court  has  lost  the  respect  of  the  pubUc  is  quite  evident  to 
anyone  who  has  his  eyes  open.  Neither  is  this  loss  of  respect  confined  to  any 
one  region  of  the  country.  But  the  deplorable  fact  is  that  this  loss  of  respect  is 
evidenced  most  vigorously  by  those  whado  understand  matters  of  law — by  out¬ 
standing  practitioners  of  law,  by  Justices  of  State  supreme  courts,  by  Members 
of  Congress.  The  severe  denunciations  of  the  Supreme  Court  by  individuals  of 
this  type  cannot  be  passed  off  lightly. 
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I  hnvo  id  tempted  to  prove  that-  nu  cvor-increasing  number  of 
Americans  nro  aware  of  (ho  frightening  aspects  of  tho  recent  decisions 
of  the  High  Court,  nnd  tlml  Congress  must  curb,  through  this  bill, 
possibly,  this  “Kuna way  Court,”  as  provided  by  tho  Constitution, 
art  ielo !),  section  2,  clause  2. 

L  wish  to  add :  The  laws  should  relied  the  will  of  tho  people. 

What  lira  wo  to  think  concerning  tho  recent  action  by  members  of  tho 
High  Court  f  A  to  they  ignorant  of  tho  ultimate  aims  of  tho  interna¬ 
tional  Communist  conspiracy  to  destroy  this  Republic?  Ilnvo  they 
no  knowledge  of  what-  communism  is?  Or — 1  Well,  I  prefer  to 

5ivo  tho  august  menders  of  tho  Supremo  Court  tho  benefit  of  tho 
oubt,  nnd  boliovo  tlmt  their  recent,  decisions  nro  based  on  their  terri¬ 
fying  iguornneo  of  world,  communism,  nnd  nlso  on  thoir  iguornneo  of 
tho  United  .States  Constitution,  its  stated  words,  and  tho  spirit  in 
which  it  was  written  by  our  forefathers  who  pledged  thoir  “lives, 
liberty,  and  sacred  honor”  in  another  light  against  tyranny. 

Tho  “big  guns”  of  tho  liberals  of  both  political  parties  nro  booming 
tho  propaganda  of  tho  need  for  Federal  nid  to  education.  Although 
I  and  my  paper  (irmly  oppose  Federal  aid  to  education,  there  is  ono 
program  of  education  which  I  beliovo  that  conservatives  throughout 
tho  country  would  enthusiastically  support.  I  refer,  of  course,  to 
Federal  nid  to  eduento  tho  Supremo  Court. 

Tho  cost  of  such  a  program  would  bo  t  item  in  tho  Federal  budget 
that  would  have  tho  support  of  all  tho  “budget-cullers”  and  con¬ 
servatives  of  both  parties. 

Tho  members  of  tho  Supremo  Court,  and  1  wish  to  add,  all  critics 
of  this  law,  ought  to  bo  required  to  attend  a  course  of  lectures  on  tho 
threat  of  the  Communist  conspiracy  to  tho  independence  and  tho 
sovereignty  of  tho  United  States  of  America.  Tlioy  should  bo  re¬ 
quired  to  read  that  excellent  book  on  Communist  infiltration  by  Louis 
Inutcn/,  entitled  “Tho  Techniques  of  Communism.” 

To  increase  their  oductnion,  to  enlargo  their  understanding,  tho 
members  of  tho  Supremo  Court  should  bo  inquired  to  attend  tho 
hearings  that  are  conducted  by  tho  Scnato  and  IIouso  Investigating 
Committees  when  said  committees  are  making  inquiries  regarding  tho 
activities  of  alleged  members  of  tho  Communist  Party. 

Members  of  tho  Communist  international  conspiracy  are  now  openly 
operating  throughout  tho  United  States  nnd  preaching  tho  overthrow 
of  our  (tovernment,  as  a  result  of  recent  decisions  of  tho  Supremo 
Court, 

They  feel  that  they  are  now  over  tho  hump.  In  a  recent  meeting 
up  in  Now  York,  they  said  this  was  a  new  Bill  of  Bights,  these  recont 
decisions  during  1957.  They  said,  “Now  we  enn  go  forward.” 

Both  political  parties  are  in  favor  of  billions  of  dollars  for  “de¬ 
fense  against  communism.”  Why,  then,  I  ask— should  wc  sjiend  bil¬ 
lions  of  tho  taxpayers  dollars  to  defend  America  from  communism 
abroad — and,  at  the  same  time,  befriend  Communists  at  homo  via 
Supreme  Court  decisions! 

The  Communist  Party  members  nnd  their  fellow  travelers  are  not 
worried  about  the  fact  .that  this  committee  may  rewrite  the  law  as 
to  the  appellate  jurisdiction  of  the  Supreme  Court.  These  Com¬ 
munists  are  counting  on  their  “friends  in  high  places.”  (The  Coni- 
munist-befriending  decisions  of  the  Supreme  Court  in  the  past  years 
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nro  tragically  amjilo  proof  of  this I)  IJut,  I  sincerely  boliovo  that 
both  tho  Communists  and  tho  Supremo  Court,  in  their  mutual  nr- 
rognnee,  have  overlooked  tho  ultimato  controlling  factor. 

I  refer,  of  course,  to  tho  American  voter. 

Tho  domestic  Communists  and  their  liberal  associates  hnve  boon 
dejioiiding  on  tho  narcotic  of  apathy  to  anesthetize  tho  American 
peoplo  to  tho  dangers  on  our  very  doorstep.  Bub— tlio  American 
peoplo  nro  not  asleep,  ns  t  hnvo  attempted  to  point  out. 

Tho  American  voter  is  looking  for  a  defender.  Conservatives  of 
both  parties  who  bcliovo  in  the  United  States  Constitution  as  it  was 
written— not  ns  it  is  presently  interpreted— nro  looking  to  this  com¬ 
mittee  to  provido  tho  defenso  against  Communist  infiltration  of  this 
Republic. 

It  will  be  n  simple  inulter  to  measure  the  fear  of  the  left  wing, 
pro-Communist  element  in  this  country  today.  All  you  hnvo  to  do 
is  measure  tho  vehemenco  and  concentration  of  (heir  attack  on  this 
bill  to  curb  (ho  .Supremo  Court. 

What,  a  it'  they  afraid  of? 

Aix*  they  afraid  that  truo  Americans  will  find  out  that  they — 
those'  who  wish  to  circumvent  and  emnsculato  our  Constitution,  are 
meit'ly  n  minority  ? 

Therefore,  it  is  imperative  Ihnt  this  question  of  curbing  the  “Third 
House  of  Congress,”  the  Court,  l*o  ojienly  deluded  on  the  Iloor  of 
the  Congress.  It  is  imperntivo  Mint  the  peojilo  of  these  United 
States  lie  given  a  clinnee  to  seo  wlio  defends  tho  pro- Communist  deci¬ 
sions  of  the  Siipivmo  Court,  and  who  am  the  brave  men  who  will 
attack  the  pro-Communist.  decisions  of  tho  Supreme  Court. 

Doubtless,  attempts  will  be  liindo  to  pigeonhole  this  bill  in  com¬ 
mittee.  _  But,  let  any  who  would  lie  so  unwise,  lie  mindful  of  the 
nationwide  public  resentment  against,  these  recent  decisions  of  the 
•Supremo  Court,  Righteous  imugimtion,  when  it  sweeps  a  nation, 
cun  lie  us  overwhelming  as  a  hurricane. 

fjontlcmcn,  tho  future  survival  of  America  is  in  your  hands. 

1  was  talking  yesterday  to  Richard  Arens,  of  the  House  Un-Ameri¬ 
can  Activities  Committee,  and  lie  stated  when  he  makes  talks  and 
visits  with  groniw  across  tho  country,  that  those  people  are  alert 
to  tho  danger  of  the  Communist  conspiracy,  and  I  believe  that  the 
honorable  Senator  presiding  this  morning  over  this  committee,  Sena¬ 
tor  .Icuner,  will  agree  with  tnat  . 

Senator  Jknnkh.  Thank  yon,  Mr.  Courtney.  Do  you  have  any 
questions,  Mr.  Sounvi  lie? 

Mr.  SnuiiwiNB.  No,  sir. 

Senator  Jenner.  There  lieing  no  further  questions,  the  committee 
will  stand  in  recess  until  2  o'clock  this  afternoon. 

(Whoraition,  at  12  noon  the  committee  was  recessed,  to  reconvene 
at  2  p.  in.,  Friday,  February  28, 1058.) 

AFTERNOON  SESSION 

Senator  Hruska.  The  meeting  will  come  to  order.  This  is  a  con¬ 
tinuation  of  the  hearings  on  S.  2646.  Mr.  Sourwine,  I  understand 
that  you  have  some  material  that  you  would  like  to  incorporate  in 
tho  record  at  this  time. 


1,1  NUTATION-  OF  API'KI,1,ATK  .IUIUKIUCTION 


21M 


Mr,  SoimwiNK.  Yw,  Mr.  Chairman.  I  loro  is  a  letter  addressed  to 
Senator  Holland  from  Mr.  Hurl  0.  Nicholson,  of  Pahtlkii,  Kin,  It  is 
transmitted  with  n  referral  slip  from  tho  Senator  wlm  asks  that  it 
go  on  our  i word. 

Heim  tor  I  Iiu'nka.  It  sliouhl  Iweomon  part  of  our  iword, 

(Tho  material  inferred  to  is  us  follows:) 


llou.  Senator  Svkhsamii  I,.  Hoi.i.anii, 

Semite  O/Jtiv  llullillny,  Washluylon,  If,  0. 


1’AIATKA,  Ki  a.,  February  10, 19X8. 


1»kak  I  los.  Sknatoh  II01.1  and:  In  regard  to  tbo  Hulled  Slut  os  Somilo  nub- 
oommlltco  hearing  on  8.  2010,  ns  Introduced  by  Senator  Joimor,  of  linllnnn, 
after  having  mol  Ibis  report,  I  inn  most  happy  In  we  (hat  sumo  net Inn  Is 
contemplated  til  heading  olT  the  nsurpnllon  of  the  legislative  |mwera  of  tho 
United  States  Senate  under  the  guise  of  sociological,  phllosophlsllc  philan¬ 
thropic  System  of  governmeid  by  wcUtneunliig  members  of  iho  Huptcme  Court 
of  the  United  States  of  America,  who  delve  more  Into  the  very  libers  of  our 
American  way  of  life,  breaking  a  strand  at  ii  lime,  until  In  a  rent  time  of  crisis 
or  need,  we  cannot  withstand  the  tension  and  stress. 

It  Is  my  sincere  hope  that  this  committee  will  prevail  mam  tho  Memliers  of 
Congress  to  accept  the  action  undertaken  In  8.  2010. 

Would  you  please  tile  the  statement  made  In  this  letter  In  the  records  of 
the  Internal  Security  Subcommittee. 

Thanking  yen.  I  nut 
Kespeet  fully  yours. 


Haki.  0.  Niciioi-hon. 


Mi*.  Sou rw ink.  On  Tuesday,  Mr.  Frank  II.  Obor  of  Iho  Murylnnd 
hat*  will  testify  before  us.  In  connection  with  liis  testimony  it  will 
lie  desirable  to  oiler  for  Hut  appendix  of  (he  record  an  oral  statement, 
which  lie  wrote  which  appeared  in  tho  journal  of  the  American  liar 
Association.  As  tho  chairman  knows,  wo  aro  up  against  the.  problem 
of  getting  our  record  printed  by  n  deadline.  It  would  facilitate  Iho 
printing  if  this  could  l*c  offered  for  the  appendix  now,  and  since  it 
will  appear  in  a  different-  part  of  tho  record,  it  can  do  no  harm  and 
will  help  ns  in  getting  it  in  print. 

Senator  IIuuska.  It  will  lie  accepted  for  tho  record  ami  will  ho 
printed  in  tho  appendix.* 

Mr.  SovmviNR.  This,  Mr,  Chairman,  is  a  portion  of  tho  testimony 
before  tho  subcommittee  by  a  witness  muter  oath  with  regard  to  tho 
jubilation  of  the  Communist  Party  over  certain  decisions  of  tho 
Court.  I  wovdd  ask  that  this  might  bo  printed  in  tho  appendix  of 
the  record.* 

Senator  IIrvska.  Very  well.  It  will  bo  accepted  for  that  purpose. 

Mr.  Sovrwinr.  Mr.  Chairman,  this  is  along  tho  same  lino.  It  is 
an  issue  of  tho  publication  of  tho  American  Legion  entitled  tho  “Fir¬ 
ing  Line,”  dealing  with  tho  reaction  of  subversive  elements  to  certain 
Supreme  Court  decisions. 

Senator  IIruska.  That  will  be  accepted  for  the  record  for  inclu¬ 
sion  in  the  appendix.* 

Mr.  Sovrwixe.  This,  Mr.  Chairman,  is  n  communication  received 
from  Mr.  Samuel  It.  Pettengill  of  Grafton,  Vt.  He  was  asked  to  ap¬ 
pear  to  testify.  His  letter  indicates  that  lie  could  not  do  so,  but  he 
suggested  that  there  be  included  in  the  record  on  essay  he  had  written 
on  this  subject,  and  I  offer  his  briof  note  and  that  essay  for  the  record. 

Senator  Hri-ska.  Very  well. 


*  S**  appendix  II. 


LIMITATION  Or  Al’PKLMTK  JUHI81MGTION 


205 


(Tlio  document.  reform)  to  in  ns  follows :) 

Okaoton,  Vt.,  February  17,  JOSS. 

Mr  J.O.  Houhwjnh, 

Committee  on  the  Judiciary t 

Untied  Mata  Henate,  Wuihtnyton,  !>.  V, 

Mkah  Mh.  Houhwink:  t  appreciate  Hill  Jcnnor*H  nugget  Ion  Unit  1  Ik*  naked 
to  teal  Ify  In  fn vor  of  H.  2040. 

1  could  not  make  any  statement  of  value  without  much  preview*  study  nod  1 
regret  Unit  1  ton  nlrendy  ho  committed  on  other  matters  that  1  almply  do  not  hnvo 
the  I  lino. 

1  nm  really  sorry  that  I  must  deell no. 

Btnccrely  yours, 

Bam  I’cmftfiffx, 
Fortner  Member  of  Uonyreu. 

I1.  8.- -Possibly  tho  enclosed  Human  Kvents  Idler  has  enough  hearing  on  the 
need  for  8, 2610,  ns  to  ho  Included  In  tho  record. 

f  From  Huinnn  Kvenln,  vol.  XIV,  No.  40.  October  b,  1057  J 
What  Ih  "Tiik  Law  or  tiik  Lanp"? 
lly  Samuel  II.  I’ctlcnglll 

The  Idea  that  whatever  n  Judge  «aya  Ik  law  Ih  actually  “the  law  of  the  land'1  and 
imiHt  ho  obeyed  by  overyono  iik  a  matter  of  conscience  and  good  citizenship  Ih 
spreading  like  seeds  In  it  whirlwind. 

There  are  degrees  of  IntcnHlty  of  conviction  with  replied  to  thin  Idem,  defending 
on  whether  the  Judge  In  a  State  Judge,  n  lower  Federal  court  Judge,  or  a  United 
Staten  Supreme  Com  t  Judge. 

Decrees  of  tho  Supreme  Court  of  the  United  States  on  constitutional  questions 
arc  given  the  highest  priority  ns  "tho  law  of  tho  Inin!.”  No  Hitch  presumption  of 
Imjx'ocnhlllly  Ik  given  the  hcIh  of  coimtltulorml  lawmaker*—  State  legislature*  and 
Congress. 

The  (Constitution,  It  Ih  wild,  Ih  "what  the  Supremo  Court  nay*  It  Ih."  This  quote 
1b  attributed  to  Charles  Kvniw  IlughcH,  but  because  he  was  a  great  lawyer  I  have 
alwnyri  hupimihcmI  lie  wild  U  with  Homethlng  of  a  chuckle  beneath  Ids  beard. 

If  the  Idea  that  "the  Constitution  Is  what  the  Supreme  Court  says  It  Ih."  no 
matter  what,  becomes  uncritically  accepted,  It  can  lead  to  nioro  harm  than  segre¬ 
gation  or  Integration  or  any  other  Issue  likely  to  arise.  It  can  lead  to  the  final 
destruction  of  what  Is  left  of  the  boundary  lines  between  the  States  and  the 
Federal  Government.  That  would,  of  course,  practically  destroy  the  Con¬ 
stitution. 

I  somewhat  doubt  that  this  nostrum  will  be  permanently  swallowed  by  the 
American  people  without  regurgitation.  Perfumed  as  it  Is  now  with  political  in¬ 
cense,  the  horsesense  of  the  people  will  nevertheless  remind  them  that,  of  those 
who  now  bow  tho  knee  to  our  Judicial  priesthood,  few  paid  much  attention  a  few 
years  back  to  Its  decrees  that  tho  Volstead  Act  and  the  18th  amendment  were 
also  constitutional  and  the  supreme  law  of  the  land— binding  on  one  and  all. 

Nevertheless,  the  doctrine  Is  now  epidemic  and  needs  to  be  examined  before 
a  new  generation  is  completely  brainwashed  by  long  exposure  to  It. 

We  begin  with  a  recent  case.  Two  Army  wives  murdered  their  husbands  while 
stationed  abroad.  Tho  women  were  convicted  by  court-martial  and  sentenced 
to  life  Imprisonment.  On  June  11,  1050,  the  United  States  Supreme  Court 
held  their  trial  was  constitutional.  It  became  so  It  Is  said,  "the  law  of  the  land" 
that  Army  courts  could  try  Army  wives. 

On  June  10,  1057,  on  rehearing,  the  Supreme  Court  held  that  the  act  of  Con¬ 
gress  which  authorized  their  trial  by  court-martial  was  unconstitutional  and 
the  murderers  went  free.  What  was  the  "law  of  the  land"  In  1056  ceased  to 
be  the  law  of  the  land  1  year,  less  1  day,  later.  It  was  the  same  case,  same 
wives,  same  facts,  same  dead  husbands.  Nothing  new  had  been  added  or  changed. 

Nothing  had  been  written  Into  or  erased  from  the  Constitution  In  the  mean¬ 
time,  to  my  knowledge,  but  the  Constitution  hud  changed.  It  commanded  one 
thing  one  day,  and  the  opposite  on  a  following  day.  A  majority  of  nine  men 
said  so. 

Now  judges  have  the  right  ‘to  change  their  binds,  but  who  changed  the  Con¬ 
stitution  7  Not  Congress,  nor  the  people  by~  amendment.  The  Court  had  changed 
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It.  If  tho  Constitution  Is  "wlmt  the  Court  says  it  Is,”  then  tho  Supreme  Court 
Is  a  supreme  legislative  body,  or  a  8U|K?rconstltiitlonal  convent  Inn. 

Told  of  this  murder  mystery,  even  a  schoolboy  will  sec  that  there  Is  n  flaw 
somewhere  In  this  notion  that  what  a  Judge,  or  several  Judges,  say  Is  the  law  of 
tho  Constitution  Is  necessarily  so. 

If  In  this  case,  some  State  governor  or  Jailer  had  been  required  to  enforce 
the  Court’s  first  decision  that  the  women  had  been  given  a  constitutional  trial 
and  must  bo  held  In  prison  for  life,  but  had  challenged  the  correctness  of  the 
decision  and  refused  to  carry  It  out,  would  he  bo  held  In  contempt  of  court  by 
the  American  people  a  year  Inter  when  the  Court  udmltted  that  Its  decision  was 
wrong  and  not  the  law  of  the  land? 

No.  The  fact  Is,  of  course,  that  the  Supreme  Court  has  reversed  itself  many 
times  on  constitutional  questions.  It  attaches  no  such  sanctity  to  Its  own  pre¬ 
vious  Judgments  as  tho  people  aro  now  told  they  must  render.  The  Court  has 
specifically  held  that  Judges,  as  well  as  executive  or  legislative  officers  of  govern¬ 
ment,  State  or  Federal,  sometimes  act  unconstitutionally. 

During  tho  time  since  the  14th  amendment  was  ratified  on  July  21,  1868,  down 
to  May  17,  1954,  a  iierlod  of  80  years,  the  Supremo  Court  had  held  (although 
not  In  n  public-school  caso)  that  the  furnishing  by  public  authority  of  equal 
but  separato  fuel  It  ties  to  i>ersons  of  different  races  or  colors  was  not  forbidden 
by  the  14 th  amendment.  During  that  long  period  neither  Congress  nor  tho  i>eo- 
pie,  by  amendment,  had  seen  fit  to  change  the  amendment  to  give  It  tho  meaning 
which  tho  Court  has  now  given  l U 

If  ever  court  decisions  and  long  usage  and  acceptance  of  them  by  the  sovereign 
people  during  three  generations  of  time  had  given  a  fixed  meaning  to  words, 
this  would  seem  to  be  a  settled  thing. 

On  tho  day  the  Court  ruled  In  the  school  case,  segregation  was  required  by 
law  or  State  constitution  In  17  States,  aud  In  the  District  of  Columbia  (under 
the  Jurisdiction  of  Congress  Itself),  and  was  permitted  by  law  In  4  other  States, 
a  total  of  22  Jurisdictions,  whose  legislative  bodies.  Including  Congress,  had 
acted  In  the  belief  that  segregation  In  the  schools  was  constitutional,  If  facilities 
wore  equal.  At  least  seven  of  these  States  were  outside  the  South. 

In  1807,  a  year  after  Congress  had  proposed  the  14th  admemlment,  It  estab¬ 
lished  Howard  University  in  the  city  of  Washington  as  a  separate  coeducational 
Institution  of  higher  learning  for  colored  meu  and  women,  as  was,  of  course, 
common  Justice  to  them. 

In  1802,  while  the  war  was  on,  Congress  set  up  land-grant  colleges  for  agri¬ 
culture  and  the  mechaulcnl  arts.  In  1800,  Congress  Authorized  separate  such 
colleges  for  white  and  colored  students  provided  public  funds  for  their  support 
were  equitably  apportioned  to  them. 

Tho  school  cases  of  1054  reached  the  Supreme  Court  on  appeal  from  four 
States— Kansas,  South  Carolina,  Delaware,  and  Virginia— and  the  District  of 
Columbia,  where  Congress  Itself  had  enforced  or  permitted  segregation  for  over 
80  years.  On  the  way  up,  8  United  States  district  courts,  each  consisting  of  3 
Federal  Judges,  as  well  as  the  Supreme  Court  of  Delaware,  relied  on  this  long- 
accepted  interpretation  of  the  14th  amendment  as  "the  law  of  the  land"  to  the 
effect  that  equal  but  separate  schools  and  schooling  were  constitutional.  In  the 
District  of  Columbia  case,  another  United  States  district  court  had  ruled  to  the 
same  effect.  All  of  these  judges.  State  legislatures,  and  Congress  were  reversed 
by  the  Supreme  Court,  which  also  reversed  its  own  previous  ruling  that  had 
been  "the  law  of  the  land"  for  58  years.  The  Court  held  that  everybody  had 
acted  unconstitutionally  for  86  years. 

In  the  light  of  these  facts,  the  decision  amounts  to  judicial  legislation,  or 
judicial  constitutional  amendment  by  a  body  of  men  who  have  no  constitutional 
power  to  enact  law,  or  to  amend  the  Constitution  as  the  Court  itself  has  many 
times  said  It  has  no  power  or  right  to  do. 

Strangely  enough,  the  -Supreme  Court  In  the  same  term  of  court,  had  before 
It  the  question  whether  organized  professional  baseball  was  in  violation*  of  the 
Sherman  Antitrust  Act,  passed  In  1800.  In  1922,  it  had  held  that  it  was  not  in 
violation.  The  Court  In  1953  said  that  **The  business  has  thus  been  left  for  80 
years  to  develop  on  the  understanding  that  it  was  not  subject  to  antitrust  legis¬ 
lation,"  and  as  Congress,  the  lawmaking  body,  had.  not  seen  fit  to  change  the 
antitrust  law  to  apply  to  baseball,  the  Court  would  not  attempt  to  do  so  by 
interpretation. 

As  stated  above,  Congress,  which  proposed  the  14th  amendment  for  ratifica¬ 
tion  by  the  States  in  1866,  at  about  the  same  time  required  or  permitted  segre¬ 
gation  In  the  public  schools  of  the  District  of  Columbia.  Succeeding  sessions 
of  Congress  never  changed  this  practice  In  the  district.  . 
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Can  It  be  supposed  that  Congress  would  havo  required  or  permitted  segrega¬ 
tion  In  tlie  District  of  Columbia  back  In  the  1800’s,  where  It  had  and  still  has 
exclusive  Jurisdiction,  If  the  members  of  the  House  and  .Senate  thought  the  14th 
amendment,  which  they  then  were  proposing  to  the  States,  forbade  segregation? 

It  Is  an  ancient  maxim  that  “the  Intention  of  the  lawgiver  Is  the  law." 
This  contemporaneous  action  of  Congress  with  respect  to  segregation  In  the 
District  of-  Columbia  Is  conclusive  evidence  that  the  14th  amendment  was  not 
Intended  by  Congress  to  make  segregation  In  the  schools  unconstitutional.  The 
action  of  the  State  legislatures  which  ratified  the  14th  amendment,  and  at  the 
same  time,  or  shortly  thereafter  enacted  statutes  requiring  or  permitting  segre- 
gatlon  In  their  own  States,  also  shows  that  the  Intention  of  the  lawgiver  In 
ratifying  the  14th  amendment  was  not  what  the  Supreme  Court  now  says  It  was. 

The  Constitution,  of  course,  says  that  only  the  people,  through  their  Con¬ 
gress  and  State  legislatures  (or  conventions)  have  the  power  to  amend  the 
Constitution. 

Hut  now  tho  Supreme  Court  has  done  so  In  a  case  which  concerns,  directly  and 
Intimately,  more  families  than  ony  other  decision  It  has  ever  rendered. 

The  Constitution  says  that  all  legislative  powers  granted  the  federal  Gov- 
erimient  are  vested  In  Congress.  Congress  has  never  acted  on  this  matter.  It 
has  not  acted  now.  The  public  schools  of  the  Nation  are  now  being  ordered  what 
to  do,  ond  when  to  do  It,  by  the  Judicial  branch  of  the  Government.  And  this 
despite  the  fact  that  the  14th  amendment  itself  states  that  Congress  shall  have 
tho  power  to  enforce  Its  provisions. 

The  Constitution  does  not  say  that  Supreme  Court  decisions  are  the  supreme 
law*  of  the  land.  That  high  rank  Is  given  only  to  tho  Constitution  Itself,  laws 
passed  by  Congress  In  pursuance  thereof,  and  treaties  made  by  the  United  States. 
The  Judges  In  every  State  are  bound  thereby.  Hut  Judges  are  constitutionally 
bound  only  to  support  tbe  Constitution,  constitutional  acts  of  Congress,  and 
treaties.  ♦ 

They  are  not  constitutionally  bound  to  support  what  the  Supreme  Court  says 
the  Constitution  Is.  Nevertheless,  ns  a  practical  matter,  tt  Is  Important  that  the 
Constitution,  acts  of  Congress,  and  treaties  be  given  uniform  application  through¬ 
out  the  Union.  Hence,  lower  Federal  Judges  and  State  judges,  as  well  as  public 
officials,  generally  and  properly  follow  tho  Supreme  Court's  rulings,  even  If 
they  think  they  are  wrong.  And  surely  lower  Judges  who  are  overruled  by  the 
•Supreme  Court  must  think  the  Supreme  Court  Is  wrong  In  overruling  them, 
many  of  whom  had  longer  experience  on  the  bench  than  the  average  Supreme 
Court  judge. 

Hut  the  yielding  of  their  Judgment  to  the  judgments  of  the  Supreme  Court 
Is  done  for  practical  reasons,  not  because  It  Is  their  constitutional  duty  to  do  so. 

A  Supreme  Court  ruling  Is  not  the  law  of  the  land.  It  Is  only  the  law  of  the 
case  before  It.  Its  Judgment  Is  final  as  to  the  parties  to  the  case  for  the  simple 
reason  that  there  being  no  higher  court,  they  are  stuck  with  It,  right  or  wrong. 

Abraham  Lincoln  made  this  perfectly  plain  In  Ids  opposition  to  the  I)red  Scott 
decision.  He  admitted  that  as  to  Dred  Scott,  the  decision  must  control.  Hut 
It  would  not  control  A.  Lincoln,  ne  said  that  If  he  were  a  Member  of  Congress 
and  a  similar  question  arose,  he  would  not  be  bound  by  the  Dred  Scott  decision. 
(See  Abrabatn  Lincoln,  Ills  Speeches  and  Writings,  Easier,  p.  896.) 

Thomas  Jefferson's  views  on  this  point  were  equally  clear.  “It  is  a  very  dan¬ 
gerous  doctrine  to  consider  the  judges  the  ultimate  arbiters  of  all  constitu¬ 
tional  questions  •  ♦  ♦.  The  Constitution  has  erected  no  such  single  tribu¬ 
nal  ♦  •  ♦.  There  are  two  measures  which,  If  not  taken,  we  are  undone.  First, 
to  check  these  unconstitutional  invasions  of  State  rights  by  the  Federal  Judi¬ 
ciary  •  •  ••  The  Government  was  divided  into  three  branches  In  order  that 
each  should  watch  over  the  others  and  oppose  their  usurpations."  (See  tbe 
Jefferson  Cyclopedia,  Foley,  pp.  845-840.) 

Thus  spoke  the  founders  of  our  two  once  great  parties,  to  the  same  effect. 

The  dilemma  confronting  us  Is  not  constitutional :  it  Is  a  practical  one.  It  Is 
similar  to  that  confronting  the  authors  of  the  Declaration  of  Independence*  when 
they  said : 

“Prudence,  indeed,  will  dictate  that  governments  long  established  should  not 
be  changed  for  light  or  transient  causes ;  accordingly  all  experience  hath  shown 
that  mankind  are  more  disposed  to  suffer,  while  evils  are  sufferable,  than  to 
right  themselves  by  abolishing  the  forms  to  which  they  are  accustomed." 

But  when  a  long  train  of  abuses  and  usurpations  are  so  great  as  to  out¬ 
weigh  tho  values  of  uniformity  and  stability  in  the  law,  a  different  question 
presents  itself. 
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A  majority  of  the  Supreme  Court  baa  lteen  upsetting  long  established  law 
and  creating  chaos— the  very  thing  citizens  arc  being  told  not  to  do  by  refusing 
to  nccept  Its  decisions. 

It  nmy  be  said  that  this  discussion  Is  water  over  the  dam.  Politics  being 
what  It  is,  It  Is  not  likely  that  the  school  ease  will  be  undone. 

Nevertheless,  if  the  nonsense  that  tho  Constitution  Is  what  the  Supreme  Court 
says  It  is  Is  dissipated  by  honest  discussion  of  this  or  any  other  case  of  Judicial 
usurpation,  It  may  help  preserve  the  Constitution  and  American  liberties  from 
further  erosion. 

One  of  tho  greatest  of  Supreme  Court  Judges,  Justice  Story,  said:  “Tho 
Constitution  was  reared  for  Immortality,  If  the  work  of  man  may  Justly  aspire 
to  such  a  title.  It  nmy,  nevertheless,  perish  In  nn  hour  by  the  folly  or  corruption 
or  negligence  of  Its  only  keepers,  the  people." 

This  quotation  appears  In  a  Iwok  he  wrote  “to  promote  and  encourage  the 
study  of  the  Constitution  of  the  United  States  by  her  lngenous  youth."  Would 
that  his,  or  some  other  splendid  treatise  on  the  Constitution  hnd  been,  and  still 
was,  a  required  text  In  every  high  school  In  the  land. 

If  this  hnd  been  done.  It  would  lx>  clear  to  all 'that  ours  Is  a  government  of 
law  and  not  of  men ;  that  the  Constitution  does  not  penult  any  court  to  rewrite 
it  to  suit  its  notions  of  whnt  it  ought  to  sny,  and  that  Judgemade  law,  enforced 
by  Injunction,  Is  as  Intolerable  to  nil  Americans  ns  It  proved  to  he  to  our  millions 
of  members  of  organized  labor  when  they  felt  that  they  were  being  governed  by 
courts  and  not  by  legislative  IkhIIcs. 

Meantime,  Ictus  have  patience  and  good  will  toward  each  other. 

Mr.  SoimwiNK.  This  is  a  staff  study,  Mr.  Chairman  on  tho  Supreme 
Court  Instrument  of  the  Communist  Global  Conquest  which  has  been 
submitted  to  the  committee  by  an  outside  organization.  It  appears 
to  be  a  work  of  somo  scholarship,  and  I  offer  it  for  the  appendix. 

Senator  IIruska.  For  inclusion  in  the  appendix? 

Mr.  Sourwinb.  I  would  respect  fully  suggest  that  the  Chair  rule  that 
this  may  be  printed  ns  a  separate  item  of  the  appendix  or  in  the 
appendix  ns  tl\o  Government  Printing  Office  may  find  most  feasible. 

Senator  Hrusk a.  So  ordered.1' 

Mr.  Sodrwinb.  Mr.  Chairman,  that  is  all  I  have  in  the  way  of 
statement  to  offer  for  the  record. 

Senator  Hruska.  Very  well,  we  will  come  then  to  the  witnesses. 
The  first  witness  is  Mr.  B.  M.  Miller  of  Arlington,  Va. 

Mr.  Miller,  havoyou  any  preliminary  statement? 

Mr.  Sot'RwixE.  We  always  like  to  know  whethor  the  witness  is  here 
ns  an  individual  or  representing  an  organization. 

STATEMENT  OF  B.  M.  MILLER,  ARLINGTON,  VA.,  NATIONAL  COM¬ 
MITTEEMAN,  CONSTITUTION  PARTY  OF  VIRGINIA 

Mr.  Miller.  I  am  here  not  by  direct  order  of  the  Constitution 
Party,  but  our  philosophy  and  our  feelings  throughout  the  State  of 
Virginia,  which  I  represent,  is  that  something  must  be  done  to 
preserve  this  Nation. 

Mr.  Sourwine.  You  are  an  official  of  the  Constitution  Party  ? 

Mr.  Miller.  Yes,  sir,  I  am  the  national  committeeman  for  tho  State 
of  Virginia, 

Senator  Hruska.  IIow  long  have  you  held  that  office  ? 

Mr.  Miller.  About  8  months  since  we  organized  in  the  State. 

Senator  Hruska.  How  long  have  you  been  active  in  that  organiza¬ 
tion? 
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Mr.  Miller.  I  wns  elector  on  the  States  Rights  Party  for  Andrews 
last  year  for  tho  10th  District  and  the  Constitution  Party  is  the  out¬ 
grow!  Ii  or  tho  continuation  of  tho  States  Rights  Party  of  last  year. 

Senator  IIruska.  Let’s  get  this  straight.  Are  you  speaking  for  the 
organization  or  in  your  own  behalf? 

Mr.  Miller.  I  am  speaking  on  my  own  behalf,  but  expressing  tho 
opinions  of  the  people  in  the  Constitut  ion  Party. 

Mr.  SoimwiNK.  Has  that  party  held  a  convention? 

Mr.  Miller.  No,  sir,  not  yet-. 

Mr.  Sourwine.  It  has  had  no  way  of  expressing  its  opinion  as  such, 
then,  has  it? 

Mr.  Miller.  Only  within  our  platform. 

Senator  Hruska.  Who  adopted  the  platform? 

Mr.  Miller.  The  executive  committee  and  various  members  from 
the  various  States.  They  have  had  several  conventions  but  not  a  na¬ 
tional  convention. 

Senator  ITrukka.  Very  well.  Proceed,  Mr.  Miller. 

Mr.  Miller.  J  will  give  to  you  the  platform.  There  is  tho  national 
platform. 

I  am  B.  M.  Miller.  I  am  an  Arlington  businessman.  I  live  at  4907 
North  28th  Street.  Arlington,  Va.,  nnd  my  business  is  at  1109  Jefferson 
Davis  Highway,  Arlington,  Va. 

Mr.  Chairman  nnd  members  of  the  committee,  I  am  grateful  to  have 
the  privilege  and  opportunity  to  appear  before  this  committee  nnd  to 
spealc  in  favor  of  Senate  bill  2646  and  urge  its  immediate  passage. 

It  is  not  only  vital  that  this  bill  be  enacted  into  law  so  as  to  curb 
nnd  restrain  future  members  of  the  Supreme  Court  from  abusing  and 
overstepping  their  authority  but  I  urgo  yon  gentlemen  to  use  your  im¬ 
peachment  proceedings  against  the  present  members  of  the  Supreme 
Court  for  violating  their  oath  of  office  and  for  giving  aid  nnd  comfort 
to  the  enemy  in  time  of  war. 

Mr.  Sourwine.  Mr.  Miller,  you  understand  that  under  the  Consti¬ 
tution  the  Senate  of  the  United  States  sits  as  a  court  to  try  an  im¬ 
peachment  case. 

Mr.  Miller.  Yes.  sir. 

Mr.  Sourwine.  After  the  House  hns  impeached. 

Mr.  Miller.  That  is  correct, 

Mr.  Sourwine.  Yon  don’t  mean  to  suggest  that  the  body  must  sit 
as  a  court  in  such  a  case}  should  interest  itself  in  the  case  in  advance, 
and  attempt  to  procure  impeachment  proceedings  in  the  other  body? 

Mr.  Miller.  Personally,  yes. 

Mr.  Sourwine.  That  is  what  you  are  suggesting? 

Mr.  Miller.  Yes,  sir. 

Mr.  Sourwine.  All  right,  sir. 

Mr.  Miller.  There  has  not  been  any  open  or  official  declaration  of 
war  but  anyone  with  common  sense  knows  that  a  state  of  war  exists 
between  the  United  States  and  the  Communists. 

I  do  not  see  how  any  law  will  affect-,  influence,  or  persuade  the  pres¬ 
ent  power-hungry  members  of  the  Supreme  Court.  I  am  of  the  opin¬ 
ion  that  they  are  fully  convinced  in  their  own  minds  that  they  are 
above  all  laws  both  present  and  future.  I  doubt  if  a  law  is  sufficient 
to  restrain  the  Supreme  Court  from  making  personal  decisions  and 
then  using  Federal  courts  and  Federal  troops  to  enforce  their  illegal 
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decisions.  Since  thoy  have  refused  In  adhere  nml  comply  with  (ho 
present  laws,  how  on  it  you  expect  them  In  m'ogiii/.o  nml  nlildn  by 
future  lows! 

Wliou  the  destiny  of  n  N’nlinn  and  the  lives  nf  l7o  million  people 
lest  within  tlm  linuda  nf  nine  mon  who  disregard  all  legal  precedence 
nml  iunniv  (In'  tenants  nf  nur  (’oust  it  lit  inn  tin'll  it  Ihvoiuch  the  duly  nf 
llio  Congress  to  Ink"  whnlovor  drastic  measures  nm  necessary  In  pro- 
sown  tlm  pence  nml  tranquillity  of  tlm citizens  nml  protect  Ihm  Niilinn 
f  11)111  its  foreign  nml  doilies!  in  enemies. 

lXvqiots  nml  dictators  lmvo  m>  plnro  in  nm*  llepuhlic  nml  ive  imml 
lmvo  judges  on  llio  Supremo  Court  lienoh  wliieli  lmvo  n  decent  respect 
for  and  abide  by  tlieir  onth  of  ollleo  nml  llio  < Tmist il iition  nf  tlm 
United  Statin. 

Tlm  God-given  fiiH'doni  and  llio  bequests  nf  nur  forefathers  immL 
not  Ik'  destroyed  nr  imperiled  by  those  who  mny  imsunio  alleged  in¬ 
herent  powers  for  the  solo  purpose  of  establishing  themselves  ns 
did  at  ill's. 

During  the  past  15  years,  according  to  my  records,  there  have  been 
8  highly  important  Communist  eases  enme  up  liefotv  tlm  Supreme 
Court-  and  in  each  of  these  8  eases,  the  Siipii'mo  (‘null,  him  ruled  in 
favor  of  the  ('ommunisls  nml  against  our  enuntry  and  tlm  security 
of  the  people.  These  ruling  were  in  reality  informing  nml  eneonrag- 
ing  these  enemies  of  five  men  to  go  forth  and  rontinue  their  pmgrtim 
of  overtlmiiving  this  (lovernmenthy  what  ever  menus,  were  necessary. 

In  many  other  eases  they  have  ruled  in  favor  nr  the  enemies  nf 
society.  >lany  of  these  enemies  were  eonfessi’d  and  convicted  rapists 
and  murderers,  yet  the  Supremo  Court  turns  them  looso  with  llmir 
blessing  so  as  to  prey  upon  (fie  innocent  and  unprotected. 

Then  then'  is  this  uncontrollable  crime  wave  right-  hero  in  the  Na¬ 
tion's  Capital  where  it  isn’t  safe  for  a  white  woman  to  go  out-  upon 
the  streets  even  in  daylight  and  it  is  suicide  In  go  out-  after  dark  or 
answer  your  doorbell. 

These  unbelievable  decisions  are  undermining  our  Government, 
breeds  lawlessness  anil  crime,  encourages  the  Communists  and  crimi¬ 
nals  to  increase  their  operations  while  thumbing  their  liases  at-  our 
investigating  and  law  enforcement  oflieers,  liecnuse  they  know  from 
former  court  cases  that  they  will  bo  protected  by  mcmlicrK  of  the  Su¬ 
preme  Court 

It  has  been  the  American  family  custom  and  tradition  to  teach  chil¬ 
dren  to  respect  our  laws,  our  courts,  the  oflieos  of  the  three  brunches 
of  the  Federal  Government  but  in  the  past  few  vein's  some  of  those 
otliees  have  been  disgraced  by  individuals  which  nave  brought  shame 
upon  our  Nation  by  their  evil  ads  and  their  fantastic  interpretation 
and  conception  of  law  by  decree  rather  than  law  under  tho  Consti¬ 
tution. 

The  rulings  and  decisions  which  the  Supreme  Court  has  inndo  are 
so  fantistic  and  prepostevous  that  I  often  wonder  if  I  nm  dreaming.  It 
doesn’t  seem  possible  that  nine  men  born  and  raised  in  a  free  society 
and  with  average  intelligence  could  hand  down  the  decisions  which 
are  so  dest  root  ive  to  our  security  and  our  way  of  life. 

Again  may  I  urge  the  Congress  to  take  whatever  steps  are  necessary 
to  preserve  nnd  defend  the  security  of  this  Nation  and  its  people.  It 
is  your  responsibility  to  establish  the  necessary  safeguards  to  insure 
the  preservation  and  continuation  of  the  human  race. 
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May  you  with  the  help  of  (JimI  provide  nil  free  pcoplo  with  tut  oppor- 
I  unity  lo  rciiiuiik  fro©. 

.Senator  1  Iiiiihk a,  I lavo you  nny  ouwtlions,  Mr.  Hourwino? 

Mr.  Hoodwink.  1  have  none,  Mr.  Chairman. 

.Senator  I  Iiiuhka.  I  f  nol,  thtiitk  you  very  much,  Mr.  Miller,  for  com- 
infill  nml  teHlifviiig  before  this  committee. 

Mr.  Miij.kii.  There  won  one  other  thing  1  failed  to  mention.  I  was 
mentioned  hero  yesterday  hy  one  of  the  witnesses,  by  Mid.  Iniiio  from 
over  in  Arlington  nml  where  sho  mentioned  I  nt templed  to  get  Rome 
pamphlet*  into  the  schools  over  them  nil  her  (linn  junk,  iih  J  cull  it,  and 
various  other  thing*  which  in  uuti-Amerienn.  Yet  (lie  hcIioo!  iwnrd 
over  there  couldn’t  hco  lit  to  pul  in  liny  pro-American  mnlorinlH  in  the 
schools,  sir. 

Tlmnk  you  very  much. 

Senator  IIiiunka.  Our  next  wit  ness  will  Ini  Mid.  Margaret  Ifopkitm 
Worrell. 

STATEMENT  OF  MRS.  MAROARET  H0PKIN8  WORRELL,  NATIONAL 

LEGISLATIVE  CHAIRMAN  OF  THE  LADIES  OF  THE  GRAND  ARMY 

OF  THE  REPUBLIC 

Mid.  Woiiiiki.i..  Mr.  Chairman,  and  membera  of  thin  committee,  an 
national  legislative  chairman  of  (he  tallies  of  the  Grand  Army  of  the 
Itcpuhlic.  I  am  pleased  lo  speak  for  this  bill  now  under  consideration, 
i  nolie©  that  the  press  has  scheduled  mo  as  Rjieakihg  for  the  Daughters 
of  (ho  American  Itovolution.  I  would  l>o  vory  proud  indeed  to  speak 
for  that  organization,  but  I  speak  for  tho  tadics  of  tho  Grand  Army 
of  the  Itepiililie,  the  organisation  that  saved  this  Union. 

My  nania  is  Mid.  .Margaret  Hopkins  Worrell  und  my  address  is 
apartment  filfi  Hast  Clifton  Terraco  NW.,  Washington,  I).  C. 

Our  organization  is  backing  tho  Jcnnor  bill  for  tho  limitation  of 
the  jurisdiction  of  the  .Supreme  Court  for  tho  reason  Congress  has 
full  power  to  vest  and  divest  tho  jurisdiction  of  that  Court.  Mny 
I  say,  also,  that,  our  organization  is  one  of  tho  132  national  organiza¬ 
tion  memlHUD  of  tho  Women’s  Patriotic  Conference  on  National  I)c- 
fens©,  with  thousands  of  women  throughout  tho  United  States,  that 
adopted  a  resolution  at  tho  national  conference  this  month  supporting 
the  .ienner  hill,  S.  2010. 

Our  organization  is  backing  tho  Jcnncr  bill  for  tho  limitation  of 
fli«  appellate  jurisdiction  of  tho  Supremo  Court,  for  tho  reason  that 
Congress  has  full  power  to  vast  and  divest  tho  jurisdiction  of  the 
Supremo  Court. 

Tho  provisions  of  the  Constitution,  os  to  tho  ap|>ellnte  jurisdiction 
of  tho  Supremo  Court,  provide  a  special  provision  namely,  the  power 
to  Croat©  tho  Federal  tribunals  and  of  investing  them  with  jurisdic¬ 
tion,  cither  limited,  concurrent,  or  exclusive,  and  of  withholding  juris¬ 
diction  from  them  in  the  exact  degree  and  character  which  lire  Con¬ 
gress  may  deem  proper  for  the  public  good. 

The  Constitution  of  tho  United  States,  article  III,  section  2,  in  part 
provides: 

•  *  *  In  all  the  other  cases  before  mentioned,  Ibe  Supreme  Court  shall  have 
appellate  Jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions,  and  under 
such  regulations  as  the  Congress  shall  make. 
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Tho  appellato  jurisdiction  of  Mm  Supremo  Court  is  not  derived 
directly  from  tho  Constitution,  but  from  nets  of  Congress  which  must 
bestow  it.  (Constitution,  U.  S.  Son.  Doc.  1053,  i>.  Oi  l,  noto  1  and  2.) 
Congress}  lias  plenary  power  to  bestow,  withhold,  and  withdraw,  np- 

imllato  jurisdiction  oven  to  (ho  point-  of  its  abolition.  In  tlm  ense  of 
"timer  v.  Bank  of  North  America,  (4  Wall.,  8,  1709)  included  tho 
follow ing  statement  by  .1  ustico  Chase : 

Tito  notion  ltaa  been  frequently  entertained,  that  tbo  Federal  Courts  derlvo 
their  power  Immediately  from  the  Constitution;  but  the  political  truth  Is,  that 
tho  Judicial  power  (except  In  n  few  aiiceltled  Instances)  belongs  to  Congress 
(Sen.  Doe.  105.%  p.  01%  notes  1, 2, 3, 4, 0). 

In  tho  MeCardlo  case  (Kx  parte,  McCnrdle,  7  Wall.,  500  (1009).  0 
Wall.,  318  (19C8)),  which  1ms  been  nflirmed  and  approved— seo  Ivx- 
parto  Yeager  (8  Wall.,  85  ( 1009) ) ,  tho  Court  took  occasion  to  roitonito 
tho  rule  that  on  aflirmation  of  appellate  jurisdiction  is  a  negative  of 
all  others  and  stated  that  ns  a  result — 

acts  of  Congress  providing  for  tho  exercise  of  jurisdiction  had  eomo  to  bo  spoken 
of  ns  acts  of  granting  Jurisdiction  and  not  os  nets  making  exceptions  to  It. 

'I’lio  Supremo  Court,  as  now  constituted,  has  arrogated  unto  itself 
tho  usurpation  of  tho  power  of  Congress,  therefore,  Mr.  Chninnnn, 
it  Incomes  tlm  duty  of  Congress  to  limit-  its  powor. 

Consequently,  smeo  Congress  has  full  power  to  vest  and  divest,  tho 
appellato  jurisdiction  of  tho  Supremo  Court,  it-  is  tho  duty  of  Congress 
to  oxereiso  its  power  and  enact-  tho  .leaner  bill  (S.  2010)  and  wo  so 
recommend. 

And  may  I  say  personally  that  you  will  noto  that-  most  of  tho  oppo¬ 
sition  to  this  legislation  is  by  leftwingers,  fellow  t  ravelers,  or  probably 
good  brainwashed  people.  Our  real  American  citizens  are  in  favor  of 
this  legislation  and  ore  hoping  that  Congress  will  take  heed  thereof. 

Senator  IIruska.  Thank  you,  Mrs.  Worrell.  Have  you  any  ques¬ 
tions,  Mr.  Sonrwinc. 

Mr.  Sourwine.  No,  sir. 

Senator  IIruska.  Then  tho  committee  will  stand  in  recess  for  n.fow 
minutes. 

(A  short,  recess.) 

Senator  IIruska.  Wo  will  resume  our  hearings.  Tho  noxt  witness 
will  be  Mr.  Andrew  Green,  of  Harrisburg,  Pa. 

Mr.  Sourwine.  While  tho  witness  is  coming  to  tho  witness  stand, 
sir,  may  I  resume  with  tho  information  to  tlio  Chair  and  for  the 
record  that  Mr.  Herbert  D.  Donovan,  Ph.  D.,  delegate  of  tho  Dio¬ 
cesan  Union  of  Holy  Name  Societies  of  tho  Diocese  of  Rockville 
Center,  Long  Island,  N.  Y.,  who  had  been  scheduled  to  appear  as  a 
witness,  has  indicated  his  inability  to  get  here,  and  offered  for  the 
record  ids  statement,  and  I  hand  that  to  the  reporter  now  with  tho 
suggestion  that  the  Chair  might  want  to  order  it  into  the  record. 

Senator  IIruska.  It  will  be  accepted  for  tlm  record  and  will  be  mado 
a  part  thereof. 

(The  document  referred  to  is  ns  follows :) 
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STATKMKXT  OK  UtlHIlKRT  I>.  A.  DONOVAN,  IkKIttlATK,  IJKFOKK  TUB  iNTKRNAf.  Stt  U81TV 
SUilfOM I11TTKK*  IN  I IKAKINUH  ON  lllM.  H.  2UI0,  FBUKUAKY  28,  1058 

My  nniiio  Ik  Herbert  1 1.  A.  Donovan.  I  am  elinlrumii  of  (ho  public  affair*  coin* 
mlttcc  of  tlic  Diocesan  Union  of  Holy  Name  Societies  of  the  d  Us  esc  of  Ktxkvllle, 
Centre,  N,  Y.  The  union  consists  of  105  societies  of  Cnthollc  men,  having  an 
average  membership  of  100  men  each.  While  we  Include  n  good  pro|K>rtlon  of 
profcsslounl  men,  our  membership  Is  comitoscd  chlelly  of  businessmen  mid  Indus¬ 
trial  workers.  We  nro  not  skilled  hi  technicalities  of  law  nor  greatly  Interested 
In  line  points  of  court  procedure.  We  are  very  mueh  Interested  In  the  preserva¬ 
tion  of  our  accustomed  rights  mid  of  the  American  wny  of  life.  We  resent 
attempts  to  niter  It  under  the  supposed  necessity  of  accommodating  ourselves  to 
world  welfare  or  exaggerated  concern  for  jiosxlble  violations  of  ludlvhlunl  rights, 
based  on  what  might  happen  rather  than  what  has  happened. 

We  consider  that  the  United  States  Supreme  Court  has,  by  many  recent  deci¬ 
sions,  reversed  the  trend  of  Judicial  Interpretation  followed  by  the  same  Court 
In  earlier  limes,  mid  Is  trying  to  alter  our  historic  system  of  government  uuder 
Iho  pretext  Ihnt  times  have  changed.  If  such  nllornl Ion  Is  needed,  this  certainly 
should  not  lie  done  through  I  lie  decision  of  0  men  of  1  profession,  hut  only  through 
the  decision  of  tho  whole  electorate,  expressed  In  a  national  referendum. 

Furthermore,  we  hold  that,  unless  the  Supreme  Court  Is  promptly  checked  in 
Its  present  course,  It  will  reach  tho  iiosltlon  of  dominating  the  other  two  co~ 
ordinate  branches  of  tho  Uovommeut,  resulting  In  n  government  dominated  by 
whims  of  theorists  rather  thnn  by  the  wilt  of  tho  jieople. 

Hpeel neatly,  wo  hclievo  Ihnt  education  Is  an  activity  properly  reserved  to  the 
management  of  the  Slates.  The  States  shutthl  zealously  safeguard  pupils 
against  Indoctrination  of  communistic  Ideas  Into  their  minds  by  discharging 
teachers  guilty  of  that.  Tho  schools  Imvo  no  more  Important  function  than  that 
of  teaching  resect  for  our  history,  our  Ideals  nml  our  past  achievements.  To 
assume  that  any  teacher  has  a  pcrsonnl  right  to  teach  Ids  theories  Is  to  open  the 
door  to  subversion ;  nml  the  |>crsonal  belief  and  record  of  the  teacher  Is  a  |«rt1ncut 
subject  for  Invest  Igat  ton  to  decide  on  his  retention. 

Wu  liellevc  Unit  Interference  by  the  Court  with  legislative  committees  of  the 
Congress  Is  a  flagrant  violation  of  the  carefully  worded  method  of  ensuring  tho 
liuleiwudciice  of  the  Congress.  The  election  at  frequent  Intervals  of  the  Members 
of  Congress  makes  them  more  observant  of  the  wishes _qL  the  |»eopIe  than  is  a 
Court  serving  life  terms.  Most  of  the  effective  work  of  Congress  results  from 
committee  procedure;  this  should  lie  unhampered  by  judicial  Interference. 

Wo  feel  that  tho  Court  has  no  authority  to  alter  or  to  add  to  the  Constitution 
by  Including  In  Its  decisions  the  suggestion  that  alleged  rights  exist  that  are  not 
guaranteed  In  the  Constitution.  This  was  attempted  In  the  Watkins  case  deci¬ 
sion,  wherein  Chief  Justice  Warren  held  that  the  first  amendment  Insures 
Insures  freedom  of  political  belief  or  association. 

We  feel  that  the  related  freeing  of  persons  who  had  been  Judged  guilty  of 
subversive  conduct  by  lower  courts  Is  a  serious  embarrassment  to  the  stamping 
out  of  the  Communist  conspiracy  In  this  country.  The  glee  wllh  which  the 
Communists  and  their  sympathizers  received  these  decisions,  and  their  loud 
characterization  of  Government  witnesses  as  stool-pigeons,  and  their  renewed 
campaign  to  have  all  Investigating  committees  discontinued,  Indicate  that  such 
decisions  give  aid  and  comfort  to  enemies  of  our  country. 

We  think  that  the  executive  department  has  the  full  right,  and  should  zealously 
exercise  It,  to  discharge  from  its  employ  any  and  all  subordinates  whose  conduct 
or  attitude  it  judges  to  be  prejudicial  to  national  security.  We  are  sure  that 
the  department  cau  be  trusted  to  find  fair  as  well  as  efficient  methods  of  getting 
rid  of  such  persons,  without  being  hampered  by  minute  Court  regulations  on  how 
to  do  so. 

For  these  reasons,  I  and  my  fellow-el ttzens  urge  that  the  pending  bill  S.  2040 
be  favorably  reported  and  we  hope  that  It  will  be  enacted  into  law. 
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Senator  Hruska.  Mr.  Green,  are  you  speaking  here  as  an  individual 
before  the  committee  or  do  you  represent  an  organization  of  some 
kind! 

STATEMENT  OF  ANDREW  WILSON  GREEN,  HARRISBURG,  PA. 

Mr.  Green.  I  am  speaking  here  as  an  individual.  However,  I  do 
give  something  of  my  background  in  my  statement. 

Senator  Hruska.  Very  well. 

Mr.  Green.  Before  I  begin,  I  was  going  to  add  as  an  appendix  to 
my  statement  volume  VI,  Ifo.  18,  of  the  American  Firing  Line  for 
July  1, 1057.  I  see  no  reason  to  have  it  printed  in  the  appendix  if 
it  is  already  in  tho  record.  Does  Mr.  Sourwine  know  whether  it  is  in 
thereedrdf 

Mr.  Sourwine.  I  believe  it  is. 

Mr.  Grbbn.  I  submit  it  subject  to  the  qualification  that  if  it  is  at* 
ready  printed  it  need  not  be  included.1 

Senator  Hruska.  It  is  received  on  that  condition. 

Mr.  Green.  Likewise  an  article  by  Marion  Stephenson,  from  the 
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Senator  Hruska.  Very  well. 

Mr.  Sourwine.  That  is  not  printed  in  the  record,  Mr.  Chairman. 

Senator  Hruska.  Then  it  will  be  received  for  inclusion  in  the 
appendix. 

Mr.  Green.  I  appreciate  greatly  the  honor  of  testifying  on  this 
vital  question. 

I.  MV  QUALIFICATIONS  AS  A  WITNESS 

Before  I  begin  my  testimony,  I  should  like  to  say  a  word  about  why 
I  believe  I  am  qualified  to  testify  on  this  subject. 

First,  I  am  a  lawyer.  1  am  a  graduate  of  the  Dickinson  School 
of  Law  and  a  member  of  the  bar  of  Pennsylvania,  tho  District  of 
Columbia,  and  the  Supreme  Court  of  the  United  States.  I  believe 
that  I  am  a  better  than  average  lawyer,  though  it  would  be  vanity  to 
characterize  myself  as  an  exceptionable  lawyer,  nevertheless  I  am 
given  confidence  in  my  ability  to  understand  such  issues  are  are  before 
this  subcommittee  by  the  fact  that  I  passed  both  the  Pennsylvania 
and  the  District  of  Columbia  bar  examinations  on  my  first  examina¬ 
tion,  and  by  the  fact  that  on  constitutional  questions,  I  suppose  myself 
to  be  one  of  tho  few  lawyers  of  my  generation  who  has  actually  rend 
Madison's  Notes  of  the  Federal  Constitutional  Convention. 

Secondly,  I  am  a  veteran.  Having  served  in  the  past  war  as  a 
weather  officer  in  the  Air  Force,  and  thus  borne  arms  in  support  of 
the  Constitution,'  I  think  I  have  a  moral  right  to  speak  up  when  I 
see  our  Constitution  threatened  by  judicial  lawlessness.  I  am  a  mem¬ 
ber  of  the  American  Legion,  and  have  served  os  a  commander  of  my 
post,  Camp  Hill  Post  No.  48t  Pennsylvania.  At  the  present  time  I  am 
active  in  tlie  American  Lemon  in  countersubversive  work,  and  I  am 
chairman  of  the  eountersubversive  activities  committee  of  the  19th 
district  of  Pennsylvania  of  the  American  Legion,  and  a  member  of  the 
national  eountersubversive  activities  committee  of  the  American 
Legion. 


<  See  appendix  II. 
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In  addition  .to  this  I  am  active  in  other  patriotic  societies.  I  am 
secretary  of  the  Harris  Ferry  Chapter,  Sons  of  the  American  Revolu¬ 
tion,  and  a  member  of  the  board  of  management  of  the  Pennsylvania 
Society,  Sons  of  the  American  Revolution.  I  do  not  consider  that  the 
fact  that  I  am  of  Revolutionary  War  descent  makes  mo  any  better 
than  any  other  citizen,  but  I  do  consider  that  it  places  upon  me  a 
greater  obligation  to  preserve  the  heritage  which  my  forefathers 
fought  for  almost  two  centuries  ago. 

Thirdly,  I  am  interested  in  politics.  Politics  has  been  a  consum¬ 
ing  interest  of  mine  ever  since  I  was  amember  of  the  American  Whig 
Cliosophic  Society  at  Princeton  University,  and  I  might  say,  my 
classmnte,  and  your  former  assistant  counsel,  Bill  (William  A.) 
Rusher,  and  I  share  many  pleasant  memories  of  college  debates  on 
political  matters  in  our  activities  in  this  society. 

1  have  been  in  Young  Republican  activities.  In  1050  I  was  chair¬ 
man  of  tho  Dauphin  County  (Harrisburg)  Pennsylvania  Young  Re¬ 
publicans  at  a  time  when  it- had  over  400  paid-up  members,  which  I 
am  sure  you  can  appreciate,  is  a  large  active  membership  for  a  junior 

Iiolitical  organization  in  a  city  the  size  of  Harrisburg.  I  am  now  a 
tepnblican,  for  reasons  which  may  be  clear  to  you  when  I  conclude 
my  testimony. 

Concerning  my  past  political  activities,  I  might  say  that  in  1948 
I  supported  Ilnrold  Stnssen  for  President,  whom  I  shall  this  year 
oppose  for  Governor  of  my  State,  because  at  that  time  ho  was  the 
only  candidate  who  was  in  favor  of  outlawing  the  Communist  Party, 
and  I  am  thankful  that  a  merciful  providence  has  spared  those  efforts 
from  success,  particularly  in  view  of  the  fact  that  far  from  being 
anti-Communist  today,  Stnssen  seems  to  be  the  foremost  supporter  of  a 
summit  conference  which  is  so  greatly  desired  by  the  Kremlin  today. 
In  1052 1  supported  Taft  or  MncArthur  for  President.  In  1050, 1  sup¬ 
ported  Knowland  for  the  Republican  nomination,  and  was  instru¬ 
mental  in  placing  his  name  on  the  Pennsylvaniapreferentinl  primary 
ballot.  But  in  the  fall  of  1050, 1  supported  T.  Coleman  Andrews  for 
President,  since  neither  of  the  two  patties  in  my  opinion  took  a  forth¬ 
right  stand  in  opposition  to  the  Communist  world  conspiracy. 

I  am  hoping  that-  in  view  of  this  background,  what  I  have  to  say  on 
the  proposed  legislation  will  be  of  some  interest  to  the  committee. 

IT.  THE  NEED  FOR  THE  FROFOSEO  LEGISLATION 

Three  essential  conceptions  of  Constitution  being  destroyed  by 
Supreme  Court:  It  is  apparent  that  the  Supreme  Court  of  the  United 
States  has  gone  hog  wild  on  a  few  of  the  most  vital  conceptions  of  our 
form  of  constitutional  government.  Unless  the  ravages  of  their 
destruction  are  stopped,  we  shall  be  faced  with  but  an  empty  shell  of  a 
Constitution,  and  we  shall  be  left  defenseless  before  the  most  insidious 
and  diabolical  enemy  which  this  country,  or  any  other,  or  civilization 
has  ever  face— I  mean  the  enemy  communism. 

The  vital  conceptions  essential  to  our  Constitution  which  our  present 
Supreme  Court  is  destroying  are  three:  (1)  The  right  of  our  country 
to  self  defense;  (2)  the  rights  of  the  States;  and  (3Y  the  independent 
of  the  legislative  powers,  the  Congress.  It  is,  may  I  remind  you,  gen¬ 
tlemen,  your  independence  and  your  ability  to  exercise  freely  the 
powers  given  to  you  under  the  Constitution  wliich  are  being  destroyed; 
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If  the  thinking  which  prevails  on  I  ho  present  Supremo  (Joint,  goes 
unchallenged,  these conceptions,  these  rights,  will  Ih»  utterly  dost royod, 
nnd  hh  they  are  essential  io  our  oonliiiuioioo  of  constitutional  govern¬ 
ment,  our  Constitution  will  also  bo  desl  myed  with  thorn. 

Our  present  historical  situation:  I  slmll  spook  iu  u  miiiuto  of  ouch 
of  these  lluw  dangem  separately,  hut  Iwforo  I  do,  I  should  liko  to 
generalize  u  uduulo  on  tho  historionl  situnlinn  in  whioli  wo  liud  our¬ 
selves.  Republics  Imvo  historically,  without  exception,  proved  unable 
to  pro  servo  tliomsolvos.  It.  appoint  tluit.  our  own  Renuldio  will  ho  no 
exception.  Our  Founding  Fathers  harbored  no  fatso  liopo  Hint  wo 
would  bo.  able  to  preserve  our  form  of  government  forever.  which  I  hoy 
fonmh'd.  Tho  strength  of  our  infant  republic  under  tho  Constitution 
surprised  Benjamin  Franklin  and  Tliomas  Jefferson,  ono  of  whom, 
ns  l  recall,  did  not  think  it  would  last  tit*  .veal's,  lint  while  nil  Ilia 
foundei's  of  our  ('onslitution  eoneoived,  nay,  knew,  that  tho  end  of 
our  Republic  would  come  some  day,  its  end  lias  always  been  until  now 
so  remote  ns  to  ho  a  mere  possibility  in  some  iudelinilo  and  unforesee¬ 
able  future.  1  fear  the  demise  of  our  Republic  may  come,  if  not 
within  your  lifetime,  then  within  mine. 

Home  and  the  United  Slates:  There  was  recently  published  a 
popular  hook  by  the  French  author,  Amcury  do  Roincnuii  called  tho 
Coming  American  Censors.  Ono  thing  nlsmt  caesnrism  is  that  it 
wears  a  ivpublican  divss,  so  that  its  advent  can  never  Im  heralded. 
Was  the  ltepuhlic  of  Homo  lost  with  Marius,  with  Sulla,  with  l’ompoy, 
with  Julius  Censar,  or  with  Augustus?  Or  must  we  go  to  llio  post- 
Julian  emperors,  in  order  to  mam  the  demist'  of  tho  Hnmnn  Republic? 
Xo  one  knows;  it  is  a  matter  of  opinion.  Hut.  it  did  perish.  Ho- 
publican  oflicesand  titles  continued  until  tho  sack  of  Home. 

Our  own  count  ry  will  not  bo  different.  Wo  will  have  a  dictatorship, 
but  it  will  lie  called  constitutional  government.  Wo  will  Imvo 

rn-ovincos  but.  they  will  bo  called  states.  Wo  will  Imvo  a  IIouso  of 
iOitls,  but  they  will  bo  called  a  Congress.  Wo  will  Imvo  royal  judges, 
but  they  will  call  themselves  justices  under  tho  Constitution.  Wo  will 
Imvo  imperial  decrees,  but  t  hey  will  bo  called  congressional  acts.  Even 
now  I  am  told  that  tho  merit-  of  a  Hopublican  Congressman  depends 
upon  how  nearly  his  viows  eoincido  with  thoso  of  the  leader  of  his 
party,  rather  than  their  merit  according  to  tho  excellence  of  his 
conscienco  and  mason. 

Tho  analogy,  it  is  true,  between  Homo  nnd  tho  United  States,  is 
admittedly  imperfect.  But  the  drift,  the  decay,  tho  rot  is  there.  To 
deny  the  drift  of  our  times  is  ns  futile,  as  stubborn  ns  the  man  who 
stands  in  tho  water  on  tho  beach,  nnd  feels  tho  ript  ide  churn  at  his  feet, 
and  deny  that  tho  current  is  there.  It  is  true  that  from  a  distance 
the  current  is  not  seen,  but  it  is  felt  everywhere  by  all  who  can  feel, 
who  have  put  their  feet  into  the  water  of  our  time  and  place, 

I  do  not  know  how  long  this  draft  can  be  held  back,  or  how  long 
we  CAn  maintain  our  position  upright  on  the  beach  with  this  current 
dragging  us  down  and  tending  to  topple  us.  I  hope  for  my  lifetimes 
and  Ihope  that  if  we  can  but  stand  firm  upon  the  beach  of  constitutional 
government  for  another  generation,  perhaps  the  direction  of  the 
current  will  change  and  our  children  will  be  in  a  position  to  restore 
constitutional  government  to  its  full  glory.  But  it  is  a  hope  as  I 
am  already  persuaded  that  the  direction  is  irreversable.  But  still 
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il  is  iii  hope  iind  fnilli  Hull  I  inn  doing  what  lift  to  I  run  nod  Unit,  in 
I  his  wunc  spirit  I  must  urge  you  also  lo  no  tho  same. 

Our  efforts  here,  even  if  wo nro  nliln  lo  pans  llio  proposed  legislation 
of  Senator  Jemirr,  limy  bo  utterly  inadequate  lo  stem  tho  lido.  Hut 
wo  iniisl.  make  I  lie  olTorl.  Wo  iiiiikI.  inko  llio  challenge  of  faith — mid 
trust  in  Clod  Unit  somehow  our  efforts-and  sacrilices—for  it  nmy 
wrl!  lie  ii  polil  iiral  mid  personal  suorillee  on  the  part  of  each  mid  ovory 
ono  of  you  who  supports  this  proposed  legislation,  so  little  is  Iho 
popuhir  iiiiderstiimfing  of  ils  importance,  Hint  you  may  loso  your 
sent  in  Iho  Senate  lienuiso  of  il.  nut  still,  oven  if  this  is  llio  prohnhlo 
result  I  must  still  urge  you  lo  suiiport  it,  for  ns  1  linvo  said,  it  is 
with  faith  thill  wo  aro  compel  led  lo  act,  if  nt  all,  in  our  present 
situation,  mid  trust  Hint  Ooda  will  soinohow  make  our  sacrifices 
signilicant  lH'yond  any  of  our  visions. 

A.  Tim  II  10 1  IT  or  NATIONAL  HKI.K  IIKFKNNK 

I  was  iis  I  sail)  going  lo  discuss  separately  the  three  great  vital  con- 
ropi  ions  lo  our  Constitution  which  our  Supreme  Court  is  destroying 
in  ils  decisions.  The  lirsl  of  Iheso  isllio  rightof  self-defense. 

’I'lio  Irouhlo  with  I  ho  present  stale  of  our  law  is  Hint  it  is  based  upon 
u  Victorian  romanticism  nlwut  liberty  which  supposes  that  it  is  tho 
duty  of  lilicrly  lo  die  rather  than  lo  defend  itself.  That  lilicrty  is  a 
woman  who  niiist  die  rullier  Ilian  ever  siirrender  her  chnslity.  I  mn 
reminded  in  Ibis  regard  of  a  certain  famous  camp  follower,  who  lie- 
canio  Iho  mist  less  of  an  emperor  and  is  now  known  to  history  ns  the 
Km  press  Cal  lien no  1  of  Russia.  I  do  notpi-opose  lo  condemn  Hie  lady. 
1  suppose  she  did  in  Hie  circumstances  which  she  must.  And  as  I 
luidcrslmul  my  history,  unlike  tho  second  Empress  Catherine,  pre¬ 
served  her  chastity  when  she  was  aide.  I  will  admit  that  her  practi¬ 
cality  in  tho  cireumstmiccs  is  a  great  disappointment  to  tho  emotionn) 
perturbations  of  sheltered  and  genteel  ladies  who  in  rending  her  life 
nave  been  deprived  of’ tho  satisfaction  of  seeing  her  nobly  resist  the 
thing  worse  t linn  death  unto  death  itself. 

Hut,  gentlemen,  the  chastity  of  a  dead  woman  is  dead,  not  living, 
and  gentlemen,  tho  lilwrty  of  a  conquered  republic  is  dean,  not  living. 

Supremo  Court  is  Victorian;  has  n  fatso  gentility  toward  the  law: 
The  thing  I  object  to  about  tbo  present  Supremo  Court  on  the  right  of 
solf-dofonso  is  that  like  many  a  genteel  lady,  they  would  impose  their 
standard  of  conduct  on  others  ngainst  thoir  will.  The  old  maids  may 

? refer  death  to  disgrace,  hut  I  suspect  that  they  are  in  the  minority. 

'ho  Supremo  Court  may  prefer  death  to  liberty — conquest  to  inde¬ 
pendence.  though  an  independence  without  liberty.  Gentlemen,  if 
our  Republic  cannot  survive  without  liberty — then  I  propose  it  survive. 
I  do  not  see  that  we  have  any  obligation  to  accept  death,  and  surrender 
and  conquest  to  life,  independence,  and  victory.  If  the  liberties  of 
the  enemies  of  our  Republic  must  be  sacrificed  to  the  life  of  our  Re¬ 
public,  then  so  he  it.  The  Supreme  Court  has  no  right  to  impose 
suicide  on  me,  or  you,  or  on  our  Republic.  It  is  time  I  think  someone 
said  so. 

Examples  of  Rome :  Nor  has  it  ever  been  different  in  the  life  of  any 
vital  republic.  The  Romans  were  under  no  illusions  in  the  days  of 
the  glory  of  their  republic.  When  the  life  of  their  republic  was  criti¬ 
cally  threatened,  they  suspended  the  usual  civil  liberties,  and  put  the 
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public  safety,  (ho  health  of  (lie  republic,  iilmve  (lie  righta  of  any  indi¬ 
vidual  among them— ami  mimed  u  dictator-  -so flint  liltcrly  might  live. 

Committees  of  public  safety  in  American  Ite volution:  Nor  was  (lie 
American  Republic  in  its  mast  glorious  days,  in  tlm  days  of  its  birth, 
dilTeivut.  It  is  perhaps  worth  recalling  how  the  fathers  of  our  coun¬ 
try  who  wrote  our  Constitution— which  the  present  Supreme  Court 
uses  m  justify  its  leniency  to  our  traitors  dealt  with  subversives  in 
I  heir  time.  I  have  been,  this  past  year,  on  Sundays,  muling  the 
Archives  of  the  American  Revolution,  which  was  published  by  (his 
Congress  nlantt  100  years  ago.  In  them  I  read  that  they  protected  the 
Republic  against-  subversives  with  the  deadly  instrument  of  commit¬ 
tees  of  puhne  safety.  These  commit  lees  respected  none  of  the  guaran¬ 
ties  which  our  present  Supreme  Court  insist  must  presently  lie  fol¬ 
lowed  in  regard  to  onr  subversives.  These  committees  of  public 
safety  in  t lie  Revolution  met  In  secret.  They  issued  their  smiumms  to 
suspect  traitors  to  appear  Itofore  them.  The  identity  of  the  accusers 
was  secret.  There  was  no  right  of  eonfroulatioii.  'lucre  was  no  hail. 
There  was  no  public  bearing.  These  commit  tees  wore.  in  every  sense 
of  the  word,  star-chamber  proceedings.  The  ordem  of  the  committee 
of  publie  safety  gave  no  reasons  or  opinions  for  their  actions.  Some¬ 
times  their  orders  were  that  a  suspect  should  not  leave  his  community. 
Some! hues  their  orders  were  conllsoat  ion  of  property  wit  Imut  compen¬ 
sation.  And  sometimes,  l  fear,  their  decrees  were  more  linrxli.  Lili- 
erty  cannot  be  bom  without  blood.  It-  will  not  lie  preserved  without 
blood.  The  story  of  how  our  lilicity  and  independence  was  obtained 
may  not  bo  a  pretty  one  in  some  of  its  chapters,  hut  those  wlm  elected 
it  did  not  flinch  at  the  means  which  wore  necessary  to  its  estab¬ 
lishment. 

The  Victorians  across  the  street,  who  supposo  (lint  liliertv  can  bo 
born  and  maintained  without  blood,  ns  ns  naive  ns  the  old  maids 
who  suppose  that  life  can  be  born  and  continued  without  sex. 

Numerous  objectionable  opinions  of  Supreme  Court :  1  could  speak 
in  detail  of  the  spccillo  opinions  of  the  Supremo  Court  which  nave 
boon  coining  down  like  a  deluge  against-  the  right  of  our  Republic  (n 
preserve  itself.  I  shall  not  burden  you  with  the  recital  of  these  divnry 
tirades  eallcd  opinions.  I  siiali  content  myself  with  ineliuling  as  part 
of  my  statement  hero,  a  copy  of  the  Firing  Line  of  the  American 
legion  for  July  l,  1057,  widen  sets  forth  in  detail  (lie  most  notorious 
of  them  prior  to  the  present  term  of  the  Supreme  Court. 

Supreme  Court  opinions  untruthful :  These  opinions  are  all  badly 
reasoned.  In  some  cases  they  make  statements  that-  are  palpably 
false,  as  in  the  ease  of  Commonwealth  of  Pennsylvania  v.  Stere  Nel¬ 
son  (April  2,  1056),  in  which  the  Court  held  that  the  Smith  Act  in¬ 
tended  to  abrogate  the  State  sedition  acts.  We  know  that  this  is  not 
so,  from  the  statement-  of  Congressman  Howard  Smith  who  wrote 
the  act,  and  there  is  not  a  shred  of  ovidence  in  the  hearing  which 
led  to  the  passage  of  the  act  to  support  the  conclusion  that  the  Con¬ 
gress  either  intended  such  abrogation,  or  was  fearful  that  the  Smith 
Act  might  abrogate  these  acts.  The  Supreme  Court,  out  of  whole 
cloth,  applied  the  doctrine  of  occupation  of  the  field— with  had  reason, 
as  I  have  said — even  if  it  had  not  been  clear  that  Congress  had  no 
such  intention.  These  legal  fictions  which  the  Supreme  Court  uses 
in  arriving  at  its  results  are  patent  falsehoods.  We  have  the  degrad¬ 
ing  spectacle  of  seeing  the  highest  Court  in  the  land  strike  down  a 
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conviction  niul  a  Stale  law  by  tho  most.  patent-falsehoods  in  order  to 
furl  her  its  own  political  conceptions  and  opinions  on  current  events 
oil  Hie  dangcra  of  eoininniiisin.  Clearly,  Ihe.  situalion  is  intolernlile, 
aud  it  lias  got.  to  stop. 

Sinee  I  licso  decisions  Inst  term,  there  have  been  this  term,  the  John 
Stewart.  Service  ease,  as  clear  a  ease  of  treason  as  was  ever  made  out 
in  the  courts,  and  (lie  Fill  tiles  cases,  (lie  congressional  contempt 
cases.  These  decisions  are  all,  as  I  have  said,  Imdly  reasoned,  nnd 
even  in  many  of  them  go  so  far  as  to  use  (he  most  despicable  means 
to  justify  ilieir  conclusions  - 1  mean  patent  falsehoods  in  the  opin- 
inns. 

Two  Imsic.  emu's  in  Supreme  < Jourt  opinions  on  internal  security: 
Hut  why  take  and  dissect  each  opinion  to  illustrate  these  vices,  when 
with  ImY  a  simple  annlysis  we  can  gel  to  the  root,  of  all  their  errors. 
And  Ihe  root  lias  hut  two  stems : 

(1)  The  Communist,  or  subversive,  has  the  same  moral  right  to 
liberty  ns  a  noii-Communisl  or  nonsuhversive. 

(2)  Communism  does  not  constitute  a  clenr  nnd  present  danger  to 
(ho  tiniled  Slates  and  our  Constitution. 

Communist,  does  not.  have  moral  right  to  freedom:  Docs  the  Com* 
munist  have  tho  same  moral  right  to  freedom  as  (ho  non-Communistt 
Of  course  not.  I  Hay  (hat  the  man  who  willnot.  grant  freedom  to 
his  political  opponents  lias  no  moral  right  to  claim  it  from  them.  Fur¬ 
ther  I  say  Hint  the  man  who  woiihl  grant  his  political  opponents 
freedom  lias  no  duty  to  give  freedom  to  a  man  who  would  deny  free¬ 
dom.  I  will  go  even  further — I  will  say  it  is  Hie  duty  of  n  man  who 
tielioves  in  freedom  to  deny  it  to  the  man  who  does  not  iielicvc  in  it.. 
I  say  it  is  Ids  duty  because  this  is  by  historical  experience  the  only 
terms  on  which  any  people  can  liavo  freedom  for  any  extended  period 
of  time.  If  you  and  I  would  hnvo  freedom,  then  it  is  our  duty  to 
suppress  tho  political  effectiveness  of  tlm  Communist,  if  necessary  l*y 
denying  Ids  freedom.  When  there  is  no  danger  of  the  tyrants’  oppres¬ 
sion,  we  may  neglect  our  duty,  but  this  in  no  way  attenuates  our  right 
to  do  our  duty. 

Do  these  ideas  seem  shocking?  They  should  not  lie.  This  gives 
every  man  t ho  right,  to  lilicrtv  on  mutual  terms.  He  lias  a  right  to 
get  as  good  as  ho  will  give.  Does  any  one  suppose  that  lie  is  entitled 
to  more?  Every  one  here  in  this  room,  I  trust,  lielieves  in  liberty? 
Do  these  ideas  threaten,  the  liberty  of  any  one  hero  in  this  room? 
They  do  not.  There  is  not  a  single  person  in.  this  room  to  my  knowl¬ 
edge  who  would  loso  a  single  iota  of  liberty  under  these  doctrines. 
Is  there  under  our  law  or  under  the  law  of  God's  heaven  any  reason 
why  tho  brotherhood  of  our  Republic  should  admit  its  enemies  into 
fellowship? 

Clear  nnd  present  danger  doctrine  unsound  and  without  reason: 
I  come  now  to  the  second  Dasic  error  of  the  Supreme  Court  decisions. 
The  doctrine  of  clear  and  present  danger.  This  doctrine  formulated 
by  a  man. of  overrepute,  a  materialist  whose  vaunted  liberalism  is 
really  but  the  reflection  of  wan  pity  of  a  decadent  aristocrat  for  the 
less  favored  masses — I  speak  of  Mr.  Justice  Holmes — is  utterly  with¬ 
out  rational  support.  It  is  true  the  crying  of  fire  is  wrong  because 
of  the  crowd.  It  isthe  circumstance  which  makes  the  cry  of  fire 
wrong,  the  crowd  which  permits  us  to  impute  an  evil  or  wicked  intent 
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to  the  cry — Kin\  Hu(  the  cry  of  lvln'llion,  or  tyranny  would  Ik? 
wituijr  and  wicked  even  if  it  were  shouted  in  an  empty  (limiter  or 
front  an  empty  rostrum.  Shall  Uu’oncede  (hat  a  man— any  man— has 
a  moral  right  lo  hate  ns,  to  plot  our  death,  or  one  slavery,  which  (ho 
Communist  does  every  minute  of  his  life,  that  these  tinners  aiv  not 
wicked  in  and  of  themselves — at  least,  from  the  poiid  of  view  of  our 
Republic,  and  our  lives  ami  (hose  of  our  children.  Why  then  the 
concern  over  (he  CmunomiKts  chance  of  success?  His  chance  of 
success  has  not liiiiir  whatsoever  to  do  with  eriminalily  of  his  act;  it 
is  morally  punishable  even  if  futile. 

Lilierlv  not  required  to  tolerate  almsc:  Ah  yes,  I  know,  hut  it  is 
said  as ^  freemen  we  have  (he  right  (o  contemplate,  to  consider  (he 
desimhility  and  lienuty  of  tyranny,  and  (hat  therefore  we  must  hear 
wonlddn?  tymnts  tid  viien  to  it.  Perhaps,  let  us  admit  this,  for  the 
sake  of  argument,  although  I  do  not  know  why  we  need  lo,  any  more 
than  we  need  to  admit  that,  (he  preacher  is  obliged  lo  permit  the  whore 
use  his  pulpit  to  expound  the  delights  of  sin.  Hut  when  the  Com¬ 
munist  becomes  ravishing  and  provocatively  stimulating  in  his  de¬ 
scription  of  the  delights  of  tyranny,  when  his  catalog  of  (hem  becomes 
pornography  and  not  anatomy,  are  wo  lo  characterize  this  as  five 
speech  nit  her  than  an  act  of  revolution,  particularly  if  his  descrip¬ 
tion  is  deliveiyd  with  (he  intent  of  seduction,  or  pederasty. 

Must  we  wait  until  our  daughters  arc  maimed  by  doranged  persons 
lioforo  we  can  punish  them,  or  do  we  have  the  right  to  remove  (lie 
pornographic  literature  from  the  newsstand  which  stimulated  their 
perverse  dcsiivs  lieyond  control. 

Must  we  wait  until  our  atomic  and  space  secrets  aiv  lx»l rayed,  and 
onr  diplomacy  frustrated  hv  Communist  agents  licfoiv  we  can  enforce 
a  security  program  or  allow  Congress  the  power  to  investigate 
subversion. 

Our  Snpivme  Court  liberals  do  not  believe  in  liberty:  The  truth 
of  the  matter  is  that  the  so-called  defenders  of  our  liberty,  the  so- 
called  liberals*  do  not  believe  in  liberty.  What  they  believe  in  is  license, 
the  absence  of  discipline,  and  the  governance  of  the  laws  of  ehanco. 
They  aiv  uncertain  in  their  own  mind  that  liberty  is  better  than  tyr¬ 
anny.  They  want  someone  else,  preferably  somo  impersonal  social*  or 
historical  process,  to  decide  for  them  whetlier  the  future  should  be.  five 
or  not.  They  aiv  not  quite  certain  whether  communism  is,  or  is  not,  the 
wave  of  the  future.  They  aiv  fearful  or  apprehensive  lest  they  should 
commit  a  sin  against  history  by  using  their  own  preferences* to  frus¬ 
trate  its  processes. 

Mr.  Sourwine.  Who  do  you  mean  by  “they”? 

Mr.  Green.  I  mean  the  members  of  the  present  Supreme  Court  as 
I  understand  their  philosophy. 

Liberty  is  an  act  of  will — not-  a  matter  of  tolerance:  Rut  gentlemen, 
I  do  not  regard  the  liberty  of  your  children  and  mine  as  but  a  creature 
of  the  chances  of  history.  I  regard  it  as  the  result  of  an  act  of  our 
will — a  will  which  declares  that  there  shall  be  as  was  proclaimed  with 
such  decision,  will,  and  resolution  at  Philadelphia  in  1770 — Liberty 
throughout  the  land. 

Gentlemen,  there  is  no  uncertainty  in  my  mind.  As  many  other 
Americans,  I  have  drunk  the  waters  of  liberty,  and  they  are  sweet, 
sweet.  For  myself,  I  have  made  my  decision — there  will  be  liberty. 


LIMITATION  OK  APPELLATE  JURISDICTION 


311 


All  except  one  of  the  Supreme  Court  Judges  usually  votes  against 
iitlrniul  MH'iirit  v*  Before  ]  pass  on  1  want  to  illustrate  the  seriousness 
oft  lie  problem  by  including  as  an  appendix  lomy  statement  the  article 
of  Marion  Stephenson  in  the  National  Review  for  February  15,  1958, 
on  pago  159.  In  jiarticular,  I  want  to  call  your  attention  to  the  table 
in  this  article  as  follows: 

The  rotfcaU — Votes  on  iiitcnwl-nccurtly  tnennure* 

Again*!  For 


Karl  Warren _ •_ _ _ — . - . - . 10  0 

UtiKlt  K  Blnck— . . . - . - . . 10  0* 

Will  In  in  O.  DoukIhs . 10  0 

Felix  Frankfurter - - 0  1 

John  M.  Ilarlnn _  8  2 

Win.  J.  limitinii,  Jr _  5  0 

Harold  H.  Hurtcm _ 0  3 

Tom  Clark . - . - .  2  7 

Charles  Kvnns  Whittaker—- . - _ _ _ _  1  0 


In  this  table  you  will  note  that  I  licit*-  is  only  one  Justice  who  voted  for 
the  self-defense  of  our  Republic — Tom  Clark — and  I  rather  gather 
from  that  that  he  is  the  only  real  American  on  the  High  Bench,  and 
even  his  record  is  not  perfect.  You  will  note  that  three  Justices — I 
do  not  lielieve  you  need  to  Ik*  told  who  they  arc — in  every  1  of  10 
eases  voted  against  our  right,  in  self-defense/ and  Justice  Brennan  so 
voted  in  the  5  eases  ho  heard.  I  submit  to  you  that  Mr.  Justice  Bren* 
nan’s  testimony  lieforc  this  committee  that  he  felt  a  Communist  was 
unfit  to  teach,  was  somewhat  less  than  candid,  in  view  of  bis  record 
since  then. 

Is  everybody  out  of  step  except  the  Supreme  Court?:  And  it  is 
not  without  significance  that  in  tno  past  2  years  the  High  Court  has 
failed  to  uphold  the  lower  court  in  a  single  case  in  which  the  security 
of  the  United  States  was  involved.  It  would  seem  then  that  every¬ 
body  is  out  of  step  except  the  Supreme  Court  of  the  United  States/ 

Gentlemen,  I  submit  that  the  lower  courts  of  the  United  States 
cannot  have  been  so  uniformly  wrong  concerning  the  constitutionality 
of  various  internal-security  measures  as  the  Supreme  Court  woulu 
hold  them  to  be.  They  too  am  learned  in  the  law,  and  in  the  meaning 
of  the  Constitution,  and  if  the  Supreme  Court  finds  itself  so  consist¬ 
ently  in  conflict  with  the  lower  courts  of  the  United  States,  it  seems  to 
me  to  raiso  a  rather  strong  presumption  that  it  is  the  Supreme  Court 
which  is  wrong,  and  not  our  inferior  Federal  judiciary. 

B.  STATES  RIGHTS 

States  rights  a  vital  defense  against  communism:  I  come  now  to 
the  threat  on  States  rights.  The  importance  of  the  States  to  our 
Federal  system  cannot  be  overemphasized.  I  believe  it  w  as  Visbinsky 
who  told  a  group  of  American  Communists  that  it  would  be  impos¬ 
sible  to  achieve  a  revolution  in  the  United  States  due  to  the  fact  that 
the  police  power  of  the  United  States  was  divided  among  48  States, 
and  that  it  would  not  be  until  the  powers  of  the  States  were  sub¬ 
stantially  destroyed  that  it  would  be  possible  to  achieve  a  Communist 
revolution  in  the  United  States  by  internal  forces. 

Supreme  Court  follows  Communist  plan  of  legal  strategy :  Many 
of  the  recent  decisions  of  the  Supreme  Court  attacking  the  rights  or 
the  States  also  concern  internal  security — I  mean  the  power  or  State 
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legislative  rnmmittcCH  (Iho  Hweexy  cntm),  tho  power  of  llm  Slides  to 
protect  thenwel  voh  from  sedition  (llm  Nolmm  ease),  (ho  power  of 
Slates  to  keep  (\miinunlntnoulof  Iho  bar,  mill  llumtho  mfminiHtrntioii 
of  just  loo  (ttio  Konlgxbiiig  and  HohwnroeiiHen),tha  rlulit  of  tho  States 
to  keep  ConmnmixlM  out.  of  Hh  school  faculties  (the  Sloohowor  caso) . 
It  would  seem  (lint  in  lids  Hold,  Iho  Hnpiviuo  Court  could  not  lmvo 
Ihh'u  following  llio  strategy  lulu  down  by  Communist  planners  any 
Ivltor  tlimi  Iflliey  had  lavn  on  llio  general  slnlT  of  I  ho  Red  army,  or 
on  tho  planning  committee  of  llio  Soviet  Foreign  Ministry.  Having 
through  recent  divisions  destroyed  llio  power  of  llio  Federal  Govern- 
moiit  to  tnko  olTivlivo  sivuvily  monimroH,  llio  Supremo  ('on it  is  not 
content  until  they  have  rendered  tho  Slates  impotent  to  do  tho  sanio 
thin)!. 

It  is  well  known  that  Iho  Communist  Party  has  for  .vein's  very  care¬ 
fully  laid  a  strategy  as  to  what  legal  doctrines  are  to  U\  promoted  or 
destroyed  in  tho  Ihiited  Hi  all's:  llio  nrgnnixntinn  which  does  this— I 
forget  ils  name  -il  is  not  (lie  National  lawyers  Guild,  mid  was  and 
may  still  ho  headed  Ity  tho  brilliant  Coininunisl  lawyer,  Carol  Weiss- 
king.  We  see  the  spivtaclo  of  our  Supremo  Court  assenting  lo  tho 
capture  of  one  legal  stronghold  after  another;  Iho  legal  strongholds 
are  attacked  and  capturca  in  logical  sequence,  so  that  a  case  is  not 
prepared  for  appeal  for  the  Supremo  Court  until  Iho  ground  has  been 
laid  for  it  by  iho  previous  decision.  For  example,  tno  recent  case — 
1  forget  its  name- -which  held  that  Iho  Ilouso  Un-American  Activities 
Committee  had  asked  questions  Iieyond  tho  scope  of  ils  authority ;  could 
not  have  been  so  decided  without  tho  less  shocking  Sweeny  case.  Tho 
Konigslnirg  and  Schwnro  cases  involving  tho  tilth  nmondtnnnt,  etc., 
were  forecast  hy  tho  less  shocking  Slochnwor  enso.  In  briof.  tho  outer 
defenses  are  attacked  lioforo  tlio  inner  defenses  aro  attacked.  To  put 
this  in  logical  terms,  the  defense  of  an  internal  security  measure  may 
depend  on  two  proposit ions— and  tho  Government  has  argued — well, 
if  we  cannot  rely  on  defense  No.  1,  then  wo  roly  on  dofenso  No.  2.  It 
is  wry  curious  how  cooperative  Iho  Supromo  Court  is  with  tho  Com¬ 
munist  Party,  always  attacking  dofenso  No.  1.  and  tho  Supromo  Court 
concurring  in  this  order  of  attack,  before  attacking  dofonso  No.  2,  which 
cannot  tv  logically  reached  os  long  as  dofenso  No.  1  stands. 

loyally  of  several  Supromo  Court  Justices  suspected :  Can  the  logi¬ 
cal  and  orderly  sequenc©  of  these  cases  bo  but  an  accident?  Thor©  are 
not  a  few — and  I  want  to  add  for  Iho  record  I  think  it  is  perhaps  not 
discreet  that  I  should  commit  myself  ns  to  whether  or  not  I  am  one  of 
those  few  at  this  time — who  suspect  ono  member  of  tho  United  States 
Supreme  Court  ns  being  under  Communist  discipline,  and  another  ns 
being  subject  to  their  blackmail,  and  another  ns  knowingly  following 
their  desires  out  of  political  ambition,  and  another  as  being  sympa¬ 
thetic  with  communism  because  of  his  association  with  so  many  of 
them  as  personal  friends,  and  including  members  of  his  family,  and 
a  fifth  as  being  motivated  by  a  resentment  of  a  religious  nature. 

Mr.  Sourwinf.  I  take  it  by  virtue  of  the  phrasing  that  you  have 
used  that  you  are  not  prepared  to  name  any  names,  and  you  are  not 
making  any  charges  today! 

Mr.  Green.  I  am  not  making  any  charges  and  I  am  not  naming  any 
names. 
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Mr.  Hoiihwink.  You  im>  not  mwidnliiig  youmolf  with  Him  views? 

Mr.  Uiikkn.  1  don’t  wmli  to  cxprvm  an  opinion  at  this  timo  oh  to 
whether  I  iiHSocinlo  myself  willi  Him  views. 

Mr.  Soon  wink.  You  nro  not  bringing  thorn  here  no  tho  views  of 
anyone  else? 

Ml'.  (llIKKN.  No,  blit- - 

Mr.  Hoiihwink.  And  they  nro  not  your  own  viowo? 

Mr.  Ghkkn.  1  don’t  wont  to  ony  Hint  they  nron’t  my  own  viowo, 

Mr.  Hoiihwink.  Ily  wlmt  virtue  nro  tliiiy  nero? 

Mr.  Uiikkn.  They  nro  hero  beeauHo  Him  nro  current  ouopiciono 
whii’li  nro  eiirretd  in  the  thinking  of  the  public  which  nro  juolifiod 
by  fndn  which  tho  public  known, 

•Vow  if  I  tuny,  I  would  like  to  illiiHlrnto  Hint  by  a  little  olory.  My 
luollmr’H  family  conies  from  Indinuu  County,  J’n.,  and  it  muon  no  >f 
out  (hero  they' ruioo  some  olieep,  mid  when  you  rnioo  olioep  there  io 
alwnyn  tho  possibility  of  cheep  dealing,  nnd  oo  dim  Weaver  wan  silling 
nroimd  a  tiro  one  dny  wilh  koiiio  of  Iiih  friendo,  mid  they  asked  him  if 
ho  hnd  lost  nny  sheen.  nnd  ho  onid,  “  Yes,  1  lout  a  few  sheep.” 

They  Hnid,  “Well.  •Jim,  do  you  know  whootoloHiom.’’ 

Amt  ho  Maid,  “Well,  litis  io  a  five  country  nml  I  understand  a  roan 
cun  think  anything  ho  wanlH  to,  but  I  iinderMtand  Hint  maybe  it  isn't 
al  wnya  col  lect  to  any  t  hem.” 

I fo  Haiti,  “I  HiippoHo  it  in  nil  right  if  1  think  Hill  Clark  dole  thorn.” 

And  no  Unit  would  bo  my  position  in  this  regard,  tlmt  these  are 
tlumglilK  which  occur  to  people. 

An  I  have  said  in  my  Ktatcment  Hint  is  5  out  of  ft— a  majority.  It 
ia  perlin|>s  not  lilting  that  1  mention  their  names  hero,  though  I  will 
do  ho  if  examined  in  Huh  regard.  If  you  would  like  to  ask  me  who 
Hieso  individuals  are,  i  would  bo  glad  to  date  for  Hie  record  who  these 
individuals  are. 

.Senator  Hruhka.  It  wan  the  Chair’s  recollection  that  you  just  got 
through  Haying  Hieso  nro  not  viows  of  your  own.  Now  you  say  they 
nro.  Widen  of  Hioko statements  is  right,  Mr.  Green? 

Mr.  Ghkkn.  I  would  like  to  report  that  these  are  views  and  sus¬ 
picions  currently  in  the  American  mind. 

Honutor  Hrlhka.  And  yet  you  don’t  advnnce  them  as  opinions  of 
your  own? 

Mr.  Ghkkn.  I  don’t  say  Hint.  I  merely  say  that  I  don’t  want  to  com¬ 
mit,  myself  on  whether  they  are  my  own  opinions. 

Mr.  Sodhwink.  I)o  you  have  any  knowledge,  sir,  of  any  facts  which 
would  lead  a  reasonable  person  to  believe  that  any  member  of  the 
United  States  Supreme  Court  is  under  Communist  discipline! 

Mr.  Grekn.  Ido. 

Mr.  Sourwinb.  You  do  have  knowledge  of  such  facts? 

Mr.  Green.  Yes. 

Mr.  Sour  wine.  I  can  assure  you  will  be  subpenaed  to  appear  before 
this  committee  to  testify. 

Mr.  Green.  But  those  facts  are  not  facts  which  are  accepted  general 
knowledge.  They  are  facts  that  anybody  can  go  to  the  public  library 
and  form  their  own  conclusions.  If  you  would  like  me  to  state  the 
basis  of  my  conclusions,  I  would  be  glad  to  do  that,  but  they  aren't 
facts  of  which  I  have  any  peculiar  or  special  knowledge. 
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Air.  Sou  uw  ink.  Perhaps  you  ami  I  have  u  different  concept  of  fuels. 
I  am  asking  you  if  you  Imvo  any  knowledge  ns  a  matter  of  fuel  con¬ 
cerning  any  Communist  connection  of  any  Justice  of  the  Supremo 
Court  of  the  United  States? 

Mr.  (iiikkx.  The  answer  to  Hint  is,  l  don't  know  Ihul  imy  memlier 
of  the  Supremo  Court  of  the  United  States  is  a  Communist,  or  is 
under  diseipliun. 

What  l  am  saying  is  Hint  in  view  of  their  opinions,  their  political 
actions,  it  is  reasonable  to  infer  that  they  mv  under  Communist  dis¬ 
cipline.  In  other  words,  l  rely  on  whnt  we  might  call  circumstantial 
evidenee  for  the  opinion  whieli  I  have  expressed, 

Mr.  Souiiwink.  You  have  no  facts? 

Mr.  UuKKN.  I  have  no  personal  direct  knowledge.  I  mean  I  have 
only  the  same  circumstantial  evidence  which  is  available  In  any  mem¬ 
ber  of  the  public  through  the  library. 

Hut  this  suspicion  of  so  many  of' us  will  not  dissipate  in  view  of  the 
relentless  eflictciicy  with  which  the  legal  engine  of  tne  Supreme  Court, 
with  such  per  feet*  liming  and  organized  plan,  is  leveling  the  internal 
security  defenses  of  our  Nation.  As  has  lieou  said  of  our  Slate  De¬ 
partment  a  number  of  years  ngo-  -it  could  not  have  consists ut ly  made 
so  many  mistakes  accidentally-- surely  if  they  wore  Americans*  -they 
would  have  occasionally  made  a  mistake  iu  our  favor. 

Supirnic  Court  rewrites  Constitution  for  its  fra  no rs:  Thomas  line- 
hum  White,  one  of  the  most  distinguished  momliers  of  the  Pennsyl¬ 
vania  bar,  ami  a  groat  expert  on  constitutional  law,  wrote  recently*  in 
the  American  Mar  Association  Journal  with  characteristic,  ami  to  mo 
lamentable,  understatement,  that,  the  present  Supremo  Court  seoms 
to  ho  following  an  unavowed  cation  of  construction  of  (be  ('oust  it  ut  ion, 
that  it  should  he  interpreted  not  according  to  what  it  says,  or  what  (ho 
framers  of  it  meant,  but  according  to  wfiat  (lie  framers  of  il,  iu  the 
minds  of  (lie  judges,  would  have  done,  had  they  been  present  today, 
and  faced  with  one  problems.  For  the  Supreme  Court  to  assume 
the  power  to  interpret  the  Constitution  in  this  fashion,  would  make 
it  a  continuing  constitutional  convention,  to  make  it  a  legislature 
rather  than  a  judiciary. 

Su/OYfue  Court  dors  not  avow  canon  of  constitutional  interpretation 
it  uses:  Perhaps  the  mason  why  the  Supreme  Court  dams  not  to  avow 
the  canon  by  which  they  const r no  the  Constitution  today  is  liecauso 
the  recognition  of  such  a  canon  must  destroy  all  conlidonco  in  tho 
integrity  of  the  law. 

Unfortunately,  we  am  stuck  with  a  Supreme  Court  because  the  Con¬ 
stitution  says  we  must  have  one.  Hut,  where  it  is  evident  that  in  cer¬ 
tain  fields  of  the  law  the  Supreme  Court  is  construing  the  Constitution 
according  to  a  canon  of  construction  which  will  destroy  the  integrity 
of  the  law,  it  is  obvious  that  Congress  would  do  less  than  its  duly  if 
it  did  not  withdraw  this  Held  of  the  law  from  the  Supreme  Court’s 
appellate  jurisdiction,  and  hope  that  the  Supreme  Court  will  not 
extend jt Iris  destructive  canon  to  other  fields. 

C.  COWKU  OF  COX  OH  ESS 

I  want  to  touch  now  on  tho  powers  of  Congress.  I  forget  where  it 
was  that  I  saw  that  of  forty-some  persons  cited  by  the  Congress— -ono 
House  of  it  or  the  other,  for  contempt— only  some  half  a  dozen  or  so 
had  actually  served  time,  the  remainder  had  been  freed  by  the  courts; 


LIMITATION  OF  APPELLATK  JimifiOlCTION 


315 


I  inn  suit  somebody  Ims  put  these  Usurps  in  Hm  ivcord.  and  Hip  havoc 
liml  licen  brought  uIkhiI.  in  large  pint  by  tlm  recent  flecisioiiH  of  I  ha 
Supremo  (’mill,  including  Hm  most  rceont  ono  Hint,  tlio  witness  was 
questioned  hy  Hm  House  ifn-Amcrienn  Act ivil Iph  Committee  on  unit- 
tins  outside  of  the  scope  of  inquiry  grunted  to  it  in  Hm  resolution 
establishing  tlm  committee. 

It  is  very  apparent  Hint  tlm  power  of  Congress  to  invest igujoand 
Ihemfom  To  legislate — must  he  utterly  destroyed  if  these  deeisions  are 
to  lie  imriuitted  to  si  and, 

Congress  should  try  own  eases  of  contempt:  Personally!  if  I  may  so 
at  this  time,  1  have  never  fully  understood  Hm  willingness  of  tlm  Con¬ 
gress  to  turn  over  to  the  courts  the  punishment  of  recalcitrant  wit¬ 
nesses-  unless  the  object  is  to  givo  them  time  to  refleet  on  the  error 
of  their  ohstinaey — whirh  is  not.  very  useful  in  the  ease  of  a  Com¬ 
munist — though  It  may  get  him  out  of  espionage  work  or  somethin# 
like  that  for  a  short  while. 

Mr.  Snt'iiwiNK.  May  1  interrupt  for  just  a  moment,  sir!  It  didn’t 
strike  meat  Hm  moment  I  heard  yon  say  it,  hut  oil  ivlleclioii  it  anpeurs 
you  limy  have  inadvertently  been  in  error  in  referring,  as  I  flunk  I 
heiml  you  refer,  to  a  mcent  division  of  tlm  Supreme  Court  Hint  u 
witness  questioned  hy  tlm  House  Uii-Aincricoii  Activities  Committee 
on  matters  outside  the  scope  of  the  impiiry  granted  to  it  in  the  resolu¬ 
tion  establishing  tlmeommittee. 

Mr.  (iiu’kn.  That  is  right. 

Mr.  SoniwiNF.  Do  you  remember  that  ease  you  were  referring  to 
I  here  i 

Mr.  Giti:t:x.  I  haven't  read  Hm  opinion.  1  ainrelyingon  my  recol¬ 
lection  of  the  case  involving  the  House  un-American  Activities  which 
was  recently  handed  down  hy  tlm  ( Ymrt. 

Mr.  SomiwiNK.  Von  mean  the  Watkins  case  wliieli  has  liccn  greatly 
dismissed  here  £ 

Mr.  (im:»N.  I  suppose  so,  as  I  recall  it  has  Iktii  in  Hie  last  couple  of 
months. 

Mr.  SoimwiNK.  I  wonder  if  that  is  wind  you  are  referring  to.  Isn't 
it  true  (hat  in  tlm  Watkins  case  the  Supreme  Court  did  not  decide  that 
tho  committee  lmd  gone  outside  tlm  scope  of  its  inquiry?  It  intimi¬ 
dated  that  it  might  in  some  future  time  make  such  a  decision,  hut  it 
Imtfomcd  Hm  Y/atkins  decision  on  the  question  of  |iertinency,  as  our 
circuit  court  heiv  Ims  quite  recently  held,  isn't  that  true? 

Mr.  (ikkkw  Now  that  yon  refresh  my  recollection  on  that,  you  am 
correct. 

Mr.  Sormvixn.  I  just  didn't  want  this  ivcord  to  show  that  them  was 
any  Supremo  Court  holding  that  the  House  Un-American  Activities 
Committee  had  exceeded  its  jurisdiction  in  tho  questioning  of  a 
witness. 

Mr.  (vhkfn.  Perhaps  tho  confusion  arose  in  my  own  mind  because  I 
can't  quito  possibly  see  the  diircmncc,  which  is  to  say  that  it  would 
seem  to  me  that  if  Congress  is  a  coequal  power  of  tlm  Government, 
Congress  ought  to  he  tho  judge  of  pertinency  rather  than  the  Court. 

Mr.  Souhwinb.  The  question  of  whether  a  thing  is  pertinent  and 
whether  tho  witness  is  informed  with  respect  to  the  pertinency  are 
two  different  matters  of  course. 

Mr.  Giikkn.  I  appreciate  that. 
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Mi*.  Suo h\v ink.  Without  attempting  In  defend  ornrguo  tho  Watkins 
decision,  I  simply  wanted  the  record  to  speak  accurately  ns  lo  what 
the  Court  divided  ill  llml  case. 

Mr.  Green.  1  appreciate  Hint  v  hut  it  mi  in  iih  I  said,  In  mo  it  seems 
nil  of  (lio  Kiuno  tiling,  liccnusn  it  would  seem  to  mo  llml  Congress 
ought  lo  1m  IIio  judge  of  Iko  pertinency  and  nol  llio  Court. 

Mi*.  Koi'hwink.  1 1  seems  (o  lm  I  ho  same  thing  lo  you, 

Mr.  Green.  TIiiiI’s  right. 

1  think  Hint  recalcitrant  wilnossos  should  ho  nrrasted  hy  I  ho  Ser¬ 
geant  of  Arms  of  the  House  or  the  Semite,  ns  the  onso  may  Iw—niul 
kept-  in  prison  until  ho  purges  himself  of  contempt,  or  until  Congress 
wearies  of  his  futile  imprisonment.  Ami  if  llm  Mnrshnl  of  Hie 
Supreme  Court  came  across  the  street  waving  some  sort  of  a  docu¬ 
ment  called  n  habeas  corpus,  or  some  such  animal,  I  would  simply 
throw  the  Marshal  of  the  Supremo  Court  out  on  (he  street. 

Mr.  Sou rw ink.  You  mean  you  poisonallyf 

Mr.  Giikkn.  1  mean  if  1  wore  a  Mendier  of  Hie  Congress  I  would. 
That  would  be  the  action  l  would  vote  for. 

1  know  the  objection  to  the  procedure  that  1  am  suggesting  is  Hint 
Congress  doesn't  have  the  time  to  try  for  contempt,  hut- 1  do  not.  seo 
why  the  mechanics  of  it  should  lie  any  more  diflicult  than  the  me¬ 
chanics  of  continuing  the  promotions  of  some  f»0  or  100,000  military 
otlicers  each  year.  If  the  committee  recommends  a  contempt  citation, 
it  goes  on  the  calendar  for  the  next  day,  and  ns  a  matter  of  courtesy 
the  committee's  recommendation  should* always  lm  granted  ami  within 
‘24  hours  the  recalcitrant  witness  is  in  the  “pokey.”  And  he  slays 
there  until  Congress  is  good  and  ready  to  let  him  out.  Of  course, 
them  is  a  problem  where  thn  witness  is  a  memlier  of  the  judicial  or 
executive  branches,  and  1  do  not  propose  to  discuss  Hint  here. 

Mr.  SoiiRWiNK.  Yon  are  familiar  witli  alt  the  precedents  in  the 
congressional  handling  of  contempt  cases? 

Mr.  Green.  Generally  familiar,  although  1  haven’t  made  any  de¬ 
tailed  study  of  the  particular  opinions. 

Mr.  Sourwine.  l)o  you  know  of  any  contempt  case  which  tho  Con¬ 
gress  itself  tried  in  either  the  House  or  the  Senate,  in  which  the 
jx'rson  accused  of  contempt-  was,  ns  you  say,  in  tho  “pokey”  24  hours 
after  the  committee  had  recommended  his  contempt  citation? 

Mr.  Grf.f.n.  Let  me  follow  up  on  my  views  because  I  think  I  seo 
what  you  mean? 

Mr.  Sourwine.  Will  you  answer  that  question,  sir.  You  made  a 
general  statement  here.  Do  you  know  of  any  case  in  which  it  was 
done  ? 

Mr.  Green.  I  don’t  recall  of  any  caso  in  which  it  was  done.  I 
know  that  Congress  has  directly  tried  witnesses  for  contempt. 

Mr.  Sourwine.  It  is  your  familiarity  with  the  procedure  then  in 
general  which  leads  you  to  say  that  this  can  he  done  this  speedily? 

Mr.  Green.  Well,  as  a  matter  of  fact  I  am  not  sure  that  it  can  be, 
and  I  think  that  there  are  certain  views  that  a  quorum  of  the  entire 
House  has  to  try  the  witness  for  contempt. 

Now  I  don’t  think  I  follow  that  opinion,  but  I  think  there  are  some 
opinions  in  that  regard. 

The  reason  I  say  that  is  there  is  some  question  about  due  process, 
that  Congress,  if  it  is  going  to  try  cases  of  a  judicial  nature,  must  do 
so  by  a  quorum. 
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Dili,  my  only  fooling  is  Hint  ninco  Congress  is  n  coequal  l>ody,  it-  lias 
I  ho  power  (o  dotormmo  its  own  procedures,  und  tlio  Supremo  Court 
Iihs  no  power  to  interfere  with  those  procedures,  and  so  could  do  so 
hy  simple  resolution.  Tlioso  would  bo  my  views. 

Mr.  Km  in  wink.  Don’t  you  know,  sir,  tlmt  neither  Hoiiko  of  the 
Congress  over  nets  without  a  quorum? 

Mr.  (Iukkn.  The  resolution,  in  other  words,  would  bo  all  that 
would  Ik»  required.  It  wouldn’t  Ihi  necessary  that  a  quorum  sit  at  a 
trial  ou  the  witness,  that  is  what  I  am  distinguishinj'  between.  Do 
you  follow  my  distinction  there,  sir? 

Mr.  Soiiiiwini:.  No,  sir,  but  let’s  go  on. 

Mr.  (iur.KN.  In  other  words,  what !  am  driving  at  is  I  don’t  think 
a  quorum  of  Congress  must  sit  and  hear  evidence  and  weigh  tho  evi¬ 
dence.  I  think  all  they  have  to  do  is  pass - 

Mr.  Hiiimiwink.  You  lire  recommending  hero  that  the  Congress 
take  action  without  considering  the  c.videnco,  just  pass  a  resolution 
on  the  basis  of  the  recommendation  of  ilscommittco? 

Mr.  (Iiikkn.  That  is  correct,  sir. 

Mr.  Koiiiiwink.  That  is  your  recommendation? 

Mr.  (Iiikkn.  That  is  my  recommendation.- ■ 

Senator  I Ikithka.  And  what  lire  your  ideas  as  to  tho  length  of  time 
that  such  a  |hu-ko)i  would  bn  kept  in  prison? 

Mr.  (Iiikkn.  Until  Im  has  hnd  a  reasonable  opportunity  to  purge 
himself  of  contempt. 

Senator  I Ikuska.  Is  that  days,  weeks,  years? 

Mr.  (Iiikkn.  doing  by  analogy  in  tho  courts,  it  is  usually  about  3 
or  >1  weeks,  und  by  (lint  time  tlio  witness  usually  comes  across  and 
purge’s  himself.  If  ho  doesn’t  do  that  in  about  a  month,  the  courts 
get  tired  and  it  is  on  his  record  of  huving  been  in  tho  pokey.  That  is 
aliout  what  it  amounts  to. 

I  am  not  guaranteeing  thnt  this  will  necessarily  correct  tho  recalci¬ 
trant  witness.  I  am  only  saying  that  it  will  probably  do  it  in  most 
instances  after  about  3  or  4  weeks  in  prison. 

lint-  except  when  a  member  of  tho  judiciary  and  the  executive 
branches  am  involved,  I  vhink  that  what  Congress  docs  with  a  recalci¬ 
trant  witness  is  none  of  tho  court’s  business — any  courts.  And  so,  if 
wo  have  to  pass  n  law  to  make  sure  of  this,  then  let  us  hurry  up  and 
pass  it.  The  courts  havo  no  more  power  to  determine  what  is  contempt 
of  Congress  before  its  faccj  tlinn  tho  Congress  has  to  determine  what 
is  contempt  of  court  before  its  face. 

III.  THE  HiOrOSKD  LEGISLATION  18  CONSTITUTIONAL 

Two  objections  to  proposed  legislation :  As  I  understand  it,  there 
nro  two  objections  to  the  proposed  legislation— (1)  it  is  unconsti¬ 
tutional,  and  (2)  it  will  destroy  uniformity  of  decision  of  the  law. 

I  shall  now  deal  with  the  first  of  these  objections. 

Constitutionality  really  irrelevant;  if  we  don’t  pass  this  bill,  there 
will  be  no  Constitution.  Of  course,  this  broad  answer  to  the  objection 
of  unconstitutionally  is  that  if  we  don’t  pass  this  legislation,  there 
won’t  be  a  United  States  Constitution — so  if  we  have  to  destroy  .he 
Constitution  to  preserve  it — it  is  all  tho  same  thing. 
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I  don't  sco  why  anyone  should  carp  about  Congress  claiming  tho 
privilege  to  destroy  tlio  Constitution,  now  that  tho  Supremo  Court 
hnsdonoso. 

Mr.  Sourwine.  Do  you  really  mean  that!  You  moan  that  tho 
Congress  would  bo  justified  in  doing  anything  tlmt  it  thought  was 
dosirablo  and  necessary  to  savo  tho  Constitution,  whother  or  not  whnt 
it  did  was  authorized  by  tho  Constitution? 

Mr.  Green.  I  lmvo  said  in  reviewing  my  earlier  testimony  I  think 
that  may  bo  about  tho  situation  which  ns  a  matter  of  fact  wo  nro 
faced  with. 

Mr.  Sourwine.  Do  you  think  this  bill  is  an  instance  of  doing  somo- 
thing  that  is  not  authorized  by  tho  Constitution? 

Mr.  Green.  No.  1  feel  very  strongly  this  bill  is  authorized  by  tho 
Constitution,  but  my  argument  is  that  oven  if  it  weren’t,  tho  neces¬ 
sity  is  so  gmvo  that  wo  will  not  hnve  to  bo  too  timid  about  tho  ob¬ 
jections  to  constitutionality. 

National  preservation  transcends  Constitution:  Hut  gentlemen — 
there  is  something  which  transcends  tho  Constitution.  It  is  tho 
United  States.  It  in  order  to  preserve  tho  United  States,  it  were 
necessary  to  destroy  tho  Constitution,  then  let.  us  preservo  tho  United 
States,  and  destroy  tiro  Constitution.  We  must  put  first,  things  first. 
If  a  government  of  civil  liberties,  of  constitutional  rights,  of  de¬ 
mocracy  and  a  republic  is  a  luxury  that  our  enemies  do  not  permit 
us  in  this  day  and  age,  then  let  us  yield  to  necessity  and  survive. 

Proposed  legislation  authorized  by  Constitution:  Hut  happily,  how¬ 
ever,  wo  are  not  faced  with  tho  choico  of  violating  tho  (joust itution 
to  makootTcctivo  this  vital  legislation. 

Tho  proposed  legislation  ^constitutional. 

Clause  2,  section  2,  article  III  of  tho  Constitution  provides  in  part: 

In  nil  other  cases,  before  mentioned,  the  Supreme  Court  shall  have  appellate 
Jurisdiction,  both  ns  Law  and  Facts,  with  *ucA  Exceptions  and  under  such  Itcgu- 
tallons  ns  the  Congress  shall  make. 

If  I  may  add  for  tho  reporter,  in  theso  quotations  I  have  certain  in¬ 
dications  of  italics  and  capitalizations,  and  I  should  liko  the  printed 
record  to  giv©  the  same  emphasis  that  I  have  given  in  my  statement  to 
tho  committee. 

Mr.  Sourwine.  I  will  say  to  tho  witness  that  tho  editor  will  follow 
tho  stylo  of  tho  Constitution  itself,  if  that  will  bo  satisfactory  to  tho 
witness. 

Mr.  Green.  I  would  prefer  that  the  underlining  emphasis  I  have 
in  my  statement  bo  used,  but  if  tho  editor  has  certain  rules  to  follow,  I 
won’t,  quarrel  with  that,  I  am  mnkiiig  a  request  that  I  hop©  tho  com- 
mitteo  may  be  able  to  follow. 

Mr.  Sourwine.  You  want-  to  emphasize  or  italicize  tho  words  “with 
such  Except  ions  and  under  such  Kegulat  ions”  ? 

Mr.  Green.  That  is  correct. 

Senator  Hrcska.  Yes,  that  can  bo  done,  with  indication  that  it  has 
been  done. 

Mr.  Green.  And  there  are  other  indications  in  hero  following  in 
other  quotations,  and  if  the  Chair  would  please,  I  would  like  to  have 
the  same  ruling. 

Senator  Hrusk a.  Very  well.  The  same  ruling. 

Mr.  Green.  It  would  seem  that  the  meaning  of  this  clause  was 
clear  enough. 
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Unliko  the  present  Supremo  Court,  wo  shall  not  attempt  to  con- 
struo  this  clauso  to  mean  wlmt  wo  think  tho  framers  of  tho  Constitution 
would  liavo  written  today  if  they  were  familiar  with  our  situation.  I 
am  pretty  sura  they  would  havo  written  tho  samo  thing,  but  I  shall 
not  attempt  to  provo  it. 

Debates  of  clause  in  Constitutional  Convention:  Tho  papers  con- 
cerning  tho  debates  of  tho  (Constitutional  Convention  throw  little  light 
on  tho  pnrt  of  the  above  clauso  in  tho  Constitution  which  wo  havo 
emphasized  by  italics.  I  havo  gotten  out  my  Farrand’s  ltccords  of 
tho  Federal  Convention,  and.  havo  checked  carefully  Madison’s  notes 
on  tho  judicial  power,  and  it  gives  little  elucidation  ns  to  the  meaning 
of  this  clause. 

What  the  convention  did  debnto  in  connection  with  this  section  was 
tho  permission  of  tho  Constitution  to  make  tho  Supreme  Court  judges 
of  too  facts  ns  well  as  tho  lnw;  Luther  Miller,  attorney  general  of 
Maryland,  gave  tliis  as  ono  of  his  reasons  for  opposing  the  ratification 
of  tho  Constitution. 

The  memorandum  among  Mason's  papers:  Tho  only  document  in 
Fnrrnnd’s  collection  of  documents  relating  to  the  Constitutional  Con¬ 
vention  which  sheds  any  light  upon  this  particular  clause  is  a  paper 
found  among  Mason’s  papers.  Tho  dato  of  this  memorandum  nnd  its 
author  aro  unknown,  so  it  is  difficult  to  determino  how  far  it  repre¬ 
sents  tho  thinking  of  any  of  tho  framers  of  tho  Constitution.  Concern- 
ingthis  paper, the  editor  of  Furrnml  says  (vol.  II, p.  432) : 

Tills  document,  not  In  Mason's  handwriting,  was  found  among  the  Mason 
papers.  It  seems  to  represent  a  plan  for  tho  organisation  and  Jurisdiction  of 
tho  Judlclnrj’,  which  must  have  been  prciwred  about  this  time  by  someone 
familiar  with  the  work  of  the  Convention.  There  Is  no  evidence  that  It  was 
presented  to  the  convention.  It  Is  reprinted  here  from  K.  M.  Rowland,  Life  of 
George  Mason,  vol.  II,  pp.  38i>-380). 

Even  though  wo  cannot  identify  tho  author  of  tills  memorandum, 
it  is  sufficiently  interesting  to  analyze  tho  plan  for  tho  judiciary  set 
forth  therein  under  tho  assumption  that  it  docs  represent  tho  inten¬ 
tions  at  somo  time  during  the  Constitutional  Convention,  of  the  dele¬ 
gates  to  tho  Convention,  or  at  least  some  of  them. 

In  all  eases  affecting  ambassadors,  other  public  ministers  nnd  consuls,  and 
those  In  which  a  State  shall  bo  a  party,  and  suits  between  i>ersons  claiming 
lands  under  grants  of  different  States,  the  Supreme  Court  shall  have  original 
jurisdiction,  and  In  all  other  rases  before  mentioned  the  Supreme  Court  shall 
havo  Appellate  jurisdiction  as  to  law  only,  except  In  cases  of  equity  nnd  ad¬ 
miralty  and  maritime  jurisdiction  In  which  last-mentioned  cases  the  Supreme 
Court  shall  have  appellate  jurisdiction,  lioth  as  to  law  and  fact. 

In  nil  cases  of  admiralty  and  maritime  Jurisdiction,  the  admiralty  courts 
appointed  by  Congress  shall  have  original  jurisdiction  nnd  nn  appeal  may  !*? 
made  to  the  Supreme  Court  of  Congress  for  any  sum  and  In  such  manner  as 
Congress  may  by  law  direct. 

Iu  all  other  cases  not  otherwise  provided  for,  the  superior  State  courts  shall 
have  orlglual  Jurisdiction,  and  au  appeal  may  be  made  io  the  Supreme  Federal 
Court  In  all  cases  where  the  subject  lu  controversy  of  the  decree  or  Judgment 
of  the  State  court  shall  be  of  n  value  of  $1,000  and  in  eases  of  less  value  the 
appeal  shall  be  to  the  high  court  of  appeals,  court  of  errors,  or  other  supreme 
court  of  the  State  where  the  suit  shall  be  tried  (italic  in  original)  pp.  432,  433, 
Far  rand,  vol.  II). 

In  the  first  paragraph  quoted,  we  see  that  the  plan  for  the  Federal 
judiciary  was  the  jurisdiction  of  the  Supreme  Court  over  the  judicial 
power  of  the  United  States  was  divided  into  two  classes,  original  and 
appellate,  into  which  presumably  every  case  would  fall.  But  of  the 
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class  of  oases  whew  the  power  of  (tie  Supreme  Court  was  appellate, 
it  was  seen  (lint  certain  of  them  under  this  appellate  power  were  ex* 
copied  altogether.  Wo  enu  therefore  two  Ihut  muler  this  proposed 
plan,  there  were  certnin  enses  in  which  the  Supremo  Court  was  to 
Imve  no  juristliol  ion,  eit  her  original  or  appellate. 

What  is  more  logical  then  to  suppose  that  if  this  document  repru* 
wnts  the  thinking  of  the  framers  of  the  Constitution,  in  which  cer¬ 
tain  eases  .under  the  Federal  judicial  |mwer  aiv  to  Iki  exempted  from 
IhiIIi  the  original  and  appellate  jurisdiction  of  (he  Supremo  Court 
limit  to  suppose  the  framers  rather  Ilian  to  specify  which  cases  should 
be  exempted  from  both  the  original  ami  appellate  jurisdiction  of  (ho 
Supivme  Court,  to  leave  the  matter  to  Congress  to  determine  by 
legislation. 

Mr.  SmmwiNW.  We  don't  have  to  suppose  that,  do  wet  Tho  Con¬ 
stitution  pmvides  it. 

Mr.  Ciikkn.  lake  in  all  cases  whew  you  get  complicated  sentences 
with  several  modifying  clauses,  the  question  is,  What  did  the  modify¬ 
ing  clauses  modify  1  Y  will  discuss  (hat  in  a  minute,  if  I  may. 

air.  Souuwine.  This  sentence  in  the  Constitution  which  you  say 
has  several  modi  fying  clauses  i 

Mr.  Greks.  U>t  me  continue  with  my  testimony.  I  think  I  will 
answer  the  question  which  you  aw  asking,  liecauso  I  go  into  the  con¬ 
struction  or  tho  analysis  of  (lie  particular  phrasing  of  this  clause. 

Then  1  think  if  my  views  aren't  clear,  (hen  I  would  like  to  have  you 
renew  your  question,  if  t  may. 

Is  that  agiveable,  sir  i 
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Hut  let  us  sco  if  from  a  construction  of  the  text  it  is  possible  that 
the  words  “exceptions”  and  “regulations”  in  clause 2,  section  2,  nrliclo 
1U,  of  tho  Constitution  could  menu  (hat  the  original  jurisdiction  of 
the  Supreme  Court  should  extend  beyond  (hose  enumerated  in  this 
clause  bv  “exceptions  and  regulations”  to  tho  niipollato  jurisdiction 
of  the  vMipivme  t'onvt.  The  languago  of  tho  cliuiso  dourly  forbids 
such  a  construction.  It  says: 


la  all  ether  cases  (I.  e.(  other  than  those  having  original  Jurisdiction),  •  *  • 
ihe  S«i>remo  Court  shall  have  appellate  Jurisdiction  ♦  •  •  with  surh  exceptions— 

and  so  forth.  Clearly  if  tho  enso  is  not  within  tho  original  jurisdic¬ 
tion  of  tho  Supivino  Court,  it  falls  within  tho  appollato  jurisdiction, 
unless  Congress  exeopts  it,  in  which  enso  it  falls  within  no  jurisdiction 
of  the  Supremo  Court  at  nil,  although  it  may  still  bo  within  tho  Fed¬ 
eral  judicial  power. 

Mr.  Sourwinb.  I  don’t  follow  that  nt  all.  Can  the  Court  have 
original  and  appellate  jurisdiction  over  the  same  case? 

Mr.  Green.  No,  but,  like  in  the  Supivme  Court,  it  may  have  either 
one  or  the  other. 

Mr.  S'H'rwinf.  But  is  it  necessary  if  a  Court  does  not  have  original 
jurisdiction  over  a  particular  case,  that  it  shall  have  appellate  juris¬ 
diction  over  the  case  ? 

Mr.  Green.  Let’s  get  into  the  phrasing  of  this  thing  again. 

Mr.  SomtwrNE.  We  are  in  it  right  now.  You  say  here: 


Clearly  If  the  ease  Is  not  within  the  original  Jurisdiction  of  the  Supreme 
Court,  it  falls  within  the  appellate  Jurisdiction. 
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Why  does  Hint  follow?  Why  doesn’t  it  lio  outside  of  the  jurisdic¬ 
tion  of  t  ho  Coil  it  completely? 

Mr.  Qhkkn.  1  would  say  unless  Congress  excepts  it.  That  is  also 
to  Ihj  read  into  that.  1  mimiose  it  coiilu  bo,  hut  that  is  not  as  1  would 
roust  rue  the  meaning  of  this  particular  clause  in  the  Constitution. 

Mr.  Souhwink.  Itow  hns  the  Court.  construed  this  clauso  in  the 
Constitution?  Do  you  know? 

Mr.  (hiKKN.  1  haven’t  checked  into  that.  1  have  been  gelling  into 
the  sources  of  (ho  Convention  in  the  Federalist  pnjMjtu,  and  my  testi¬ 
mony  will  bo  limited  to  that.  I  haven’t,  gotten  into  the  construction 
of  this  clauso  by  llio  Court.  1  very  much  doubt  if  it  has  been  substan¬ 
tially  construed  nt  nil. 

Mr.  Houiiwink.  You  doubt  that  it  has? 

Mr.  Gkkbn.  1  say  substantially.  There  may  bo  a  handful  of  cases 
on  it. 

Mr.  Houiiwink.  All  right.  Qo  ahead.  I  will  have  no  more  ques¬ 
tions,  Mr.  Chairman. 

Mr.  Uhkkn.  1  agroo  that  1  should  have  checked  my  United  States 
Codo  Annotated,  possibly,  boforo  my  testimony,  but  time  being  lim¬ 
ited,  1  was  ablo  only  to  get  into  tho  meaning  as  it  were  from  the 
original  sources  and  not  from  tho  commentary  on  it. 

Tho  debates  of  tho  Convention  discloso  a  distinction  between  the 
moaning  of  judicial  powor  and  the  Supremo  Court  since  by  amend¬ 
ment  “Supremo  Court”  was  substituted  in  ono  instance  for  “judicial 
powor”  at  tho  Convention  in  order  to  clarify  the  meaning  of  the 
article. 

Furthermore,  tho  debates  of  tho  Constitutional  Convention  disclose 
thnt  thorn  was  concern  by  tho  Convention  that  tho  judicial  power  be 
not  broader  than  necessary  to  assure  the  respect  for  Federal  power, 
and  that  in  particular  tho  original  jurisdiction  of  the  Supreme  Court 
was  to  be  given  only  in  those  cases  where  it  was  considered  absolutely 
essential,  namely — 

in  all  cases  affecting  ambassadors,  other  public  mlolsters  and  consuls,  and  those 
la  which  a  Hlato  shall  1k>  i«irty — 

and  it  is  not  to  be  supposed  that  having  thus  with  great  deliberation 
dolined  tho  originnl  jurisdiction  of  the  Supreme  Court  narrowly,  they 
would  have  permitted  it  to  be  broadened  at  will  by  Congress  through 
“exceptions  and  regulations.” 

Hamilton  and  Federalist  papers  indicate  legislation  constitutional : 
The  framers  of  the  Constitution  seem  generally  to  have  been  silent  on 
the  Supremo  Court  in  their  writings  after  the  Constitution,  except  for 
Madison,  who  did  not  like  it,  and  Hamilton.  Madison’s  comments  are 
not  apropos  here.  Hamilton’s  comments  are  contained  in  the  Fed¬ 
eralist  Papers. 

In  No.  81,  Hamilton  writes  (p.  530,  Modem  Library  edition) : 

Let  us  resume  the  train  of  our  observations.  We  have  seen  that  the  original 
jurisdiction  of  the  Supreme  Court  would  be  confined  to  two  classes  of  causes, 
and  those  of  a  nature  rarely  to  occur.  IN  ALL  OTHER  CASES  OF  FED¬ 
ERAL  COGNIZANCE,  the  original  jurisdiction  wonld  appertain  to  the  inferior 
tribunals;  and  the  Supreme  Court  would  bare  nothing  more  than  an  appellate 
jurisdiction  “with  such  exception*  and  under  such  regulation*  as  the  Congress 
shall  make.”  [Italics  Hamilton’s;  capitals  mlne.1 

In  regard  to  the  meaning  of  exceptions  and  regulations.  I  should 
like  to  point  out  that  between  tribunals  and  the  word  “ana”  there  is 
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a  semicolon,  so  (lmt  I  do  not  fcelthat  I  huso  words  “exceptions  and 
ivgulal ions’*  can  i*efer  hack  to  the  idea  of  throwing  this  back  into  tho 
original  jurisdiction  of  tho  Supremo  Court. 

That  tho  exceptions  and  regulations  do  not  enable  Congress  to 
remove  certain  cases  from  tho  appellate  jurisdiction  to  the  original 
jurisdiction  of  tho  Supremo  Court!  apart  from  the  clear  language  of 
this  paragraph,  we  have  in  addition!  the  previous  comment  of  Hamil¬ 
ton  in  Federalist  No.  81,  as  follows: 

The  Supreme  Court  Is  to  lie  invested  with  original  Jurisdiction  only  “In  cases 
affecting  ambassadors,  other  piddle  ministers,  and  consuls,  and  those  In  which 
A  STATE  shall  be  a  party.*'  [Unite  mine;  capital*  Hamilton's.]  (l\  520, 
modern  library  edition.) 

I  would  like  to  add  for  tho  record,  I  think  that  the  word  “only”  is 
very  significant  in  interpreting  tho  meaning  of  this  sentence. 

It  is  therefore  apparent  that  the  word  “exceptions”  in  the  clause 
of  tho  Constitution,  must  moan  to  give  Congress  tho  power  to  except 
certain  cases  from  both  the  appellate  and  tho  original  jurisdiction 
of  tho  Supremo  Court,  under  Hamilton’s  interpretation  of  this  clause. 
That  this  is  Hamilton’s  interpretation,  is  further  confirmed  by  tho 
following  quotations  from  Federalist  No.  81. 

To  avoid  all  Inconveniences,  It  will  lie  safest  to  declare  generally,  that  the 
Supremo  Court  shall  possess  appellate  jurisdiction,  both  ns  to  law  nml  fact, 
and  that  this  Jurisdiction  shall  be  subject  to  such  c*cf/>ffon*  and  regulations 
as  the  National  Legislature  may  prescribe.  This  will  ennble  tho  Government  to 
modify  It  In  such  a  manner  as  will  l»est  answer  the  ends  of  public  Justice  and 
SECURITY.  [Italic  Hamilton’s;  capitals  mine.]  (Modern  library  edition,  p. 
532, 533.) 

If  I  may  make  a  comment  on  that,  I  think  tho  word  “security”  is 
of  particular  interest  in  this  regard. 

To  continue: 

The  amount  of  the  observations  hitherto  made  on  tho  authority  of  the  judicial 
department  Is  this:  that  It  has  been  carefully  RESTRICTED  to  those  causes 
which  are  manifestly  proper  for  the  cognizance  of  the  national  judicature ;  THAT 
IN  THE  PARTITION  OP  THIS  AUTHORITY  A  VERY  SMALL  PORTION  OP 
ORIGINAL  JURISDICTION  HAS  11EKN  PRESERVED  TO  THE  SUPREME 
COURT,  AND  THE  REST  CONSIGNED  TO  SURORDINATB  TRIBUNALS; 
that  the  Supreme  Court  will  possess  an  appellate  Jurisdiction,  both  as  to  law 
and  fact,  IN  ALL  CASES  REFERRED  TO  THEM,  both  subject  to  any  excep¬ 
tion*  and  regulation*  WHICH  MAY  BE  THOUGHT  ADVISABLE.”  [Italics 
Hamilton's  Capitals  mine.]  (P.  533,  modern  library  edition.) 

Hamilton  on  impeachment:  While  we  are  on  Hamilton,  and  tho 
Federalist,  it  is  perhaps  not  inappropriate  to  refer  to  what  Hamilton 
thinks  Congress  should  do  with  judges  who  do  not  respect  the  Con¬ 
stitution: 

There  never  can  be  danger  that  the  Judges,  by  a  series  of  deliberate  usurpation 
on  the  authority  of  the  legislature,  would  hazard  the  uulted  resentment  of  the 
body  intrusted  with  It,  while  this  body  was  possessed  of  the  means  of  punishing 
their  presumption,  by  degrading  them  from  their  stations  (modern  library  edi¬ 
tion,  p.  527). 

Which  prompts  me  to  ask  yon  gentlemen,  now  that  we  are  faced  with 
usurpations  of  legislative  power  by  the  Supreme  Court:  Where  is 
your  self-respect  and  your  just  pride  in  the  prerogatives  of  your 
office  ? 

Mr.  Sour  wine.  As  has  been  previously  called  to  your  attention,  the 
House  impeaches,  which  is  the  initiation  of  any  case,  and  the  Senate 
tries. 
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Do  you  recognize  f  lint? 

Mr.  Giibbn.  I  recognize  that. 

Mr.  Sourwinb.  Go  ahead. 

Mr.  Green.  I  might  say  on  that,  if  I  may,  that  I  am  not  urging 
thoso  viows  with  the  idea  that-  the  Senate  should  take  any  initiative  in 
the  ini]>eachtnent  of  any  of  tho  present  Supreme  Court.  Justices,  hut 
that  if  in  tho  event  tho  1  louse  should  pass  an  impeachment,  that  theso 
views  will  bo  kept  in  mind  by  theScnnte. 

Mr.  Soukwinb.  You  just,  want  the  Senate  to  make  up  its  mind  now 
tlint  when  it  t  ries  them,  it.  will  find  them  guilty  ? 

Mr.  Giibbn.  No,  I  don’t  say  that.  1  say  they  should  be 'aware  of  tho 
significance  of  the  impeachment  proceedings. 

IV.  OBJECTIONS  TO  PROPOSED  LEOISI.ATION  THAT  IT  WILL  CREATE  A  LACK  OF 
UNIFORMITY  OF  JUDICIAL  DECISION  AIIB  NOT  SOUND 

A.  Uniformity  of  decision  in  matters  involving  internal  security 
will  be  promoted  by  proposed  legislation.  , 

Thoro  was,  as  wo  understand  it,  no  substantial  lack  of  uniformity 
among  tho  lower  Federal  and  Slate  courts  concerning  cases  involving 
tho  internal^ security  of  the  United  States.  In  matters  involving  in¬ 
ternal  security  tho  Supremo  Court  seems  to  have  taken  tho  position 
that  ovorybody  is  out  of  step  except  them. 

II.  Uniformity  of  decision  in  mntters  involving  contempt  of  Con¬ 
gress  not  affected. 

Sinco  all  criminal  proceedings  for  contempt  of  Congress  are  tried  in 
tho  District  of  Columbia,  no  Tack  of  uniformity  of  decision  will  bo 
involved  in  this  class  of  cases. 

C.  Uniformity  of  decision  in  matters  involving  dismissal  of  dis¬ 
loyal  porsons  or  security  risks  from  tho  Federal  Government  is  not 
involved. 

As  wo  understand  it,  all  nppeals  in  this  class  of  cases  involving 
dimissal  from  Federal  employment  on  grounds  of  disloyalty  or  se¬ 
curity  risk  are  to  bo  taken  to  tho  District  of  Columbia  Court  of  Ap¬ 
peals,  and  so  no  lack  of  uniformity  of  decision  will  be  involved  in  this 
class  of  cases. 

D.  Uniformity  of  decision  in  regard  to  State  action  for  sedition  or 
control  of  subversive  activity  is  not  desirable. 

Wo  must  not  forget  that  in  framing  the  Constitution,  its  authors  did 
not  destroy  tho  sovereignty  of  tho  States.  The  sovereignty  of  the 
States  is  maintained  in  as  full  force  as  it  was  when  the  Constitution 
was  written,  less  whatever  sovereignty  was  delegated  to  the  Federal 
Government  by  tho  Constitution.  The  Nelson  case  which  denies  the 
State  tho  inherent  power  as  a  sovereign  to  defend  its  own  sovereignty 
under  tho  theory  that  the  Constitutional  Convention  delegated  to  Con¬ 
gress  the  power  to  defend  the  States  from  sedition  and  internal  sub¬ 
version  cannot  be  justified  by  logic  or  by  an  analysis  of  either  the 
Constitution,  or  by  the  proceedings  of  the  Constitutional  Convention. 
The  repository  of  general  sovereignty  not  specifically  delegated  in  the 
Constitution  to  the  Federal  Government  or  to  the  States,  is  the  States. 
This  was  so  prior  to  the  10th  amendment  as  well  as  afterward.  The 
right  of  self-defense  from  subversive  activities  against  the  sover¬ 
eignty  of  the  several  States  is  clearly  not  one  of  those  Federal  powers 
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whore  (ho  States  get  authority  to  net  from  tho  nonexoroiso  of  Fed¬ 
eral  Authority. 

Hut,  apart  from  tho  logic  of  tho  matter  ns  to  why  tlm  States  have 
tho  junior  to  deal  with  tho  problem  of  sedition  and  suhvoreivo  activity 
against  tho  sovornl  States  individually  in  a  nonuniform  way,  thoro  is 
(ho  additional  reason  wliy  tho  States  should  bo  permitted  to  do  so  in 
tho  variety  of  local  conditions. 

Tho  example  of  Hawaii:  For  oxamplo,  I  am  suro  that  Hawaii,  if 
it  becomes  a  State,  will  havo  a  probloin  of  dealing  with  Communist 
iniluenco  in  labor  which,  to  my  knowledge,  no  other  State  in  tho  Union 
faces.  As  wo  nil  know,  tho  powor  of  tho  Communist  Harry  Bridges 
in  Hawaiian  labor  is  so  great  that  ho  is  nhlo  to  frustrate,  if  he  wishes, 
nil  economic  activity  in  tho  Hawaiian  Islands,  including  tho  operation 
of  our  military  facilities  thoro.  I  nm  quito  suro  that  (ho  emergency 
will  ariso  in  tho  not-too-distaut  futuro  whon  tho  problem  posed  by 
Harry  Bridges  will  lmvo  to  bo  dealt  with  in  tho  most  strenuous  way 
in  order  to  maintain  commercial  and  military  activity  and  civil  mi- 
,  thorily  in  Hawaii.  I  nm  suro  that  conditions  in  tho  othor  48  States 
will,  in  tlm  near  futuro,  neither  require  nor  justify  such  harsh  repres¬ 
sion  as  will  bo  required  in  Hawaii.  Thoro  is  ho  reason,  therefore, 
wliy  measures  requirod  in  Hawaii  should  bo  enforced  in  tho  other 
States,  or  why  tho  measures  ndcqunto  in  other  States  should  bo  all 
that  1  lawnii  is  |*ermitted  to  use  when  an  emergency  confronts  it.  Fur¬ 
thermore,  it-  seems  to  mo  that  loyal  Americans  in  Hawaii  will  tie  in 
a  better  position  to  know  how  to  coi>o  with  tho  grave  security  problem 
confronting  them  than  tho  United  States  Congress,  almost  6,000  miles 
away.  Hawaii  should  bo  free  to  toko  whatovor  measures,  in  its  own 
judgment,  nro  felt  requirod  by  tho  problem  of  its  internal  subversion. 

While  I  do  not  forseo  that  othor  States,  in  tho  near  future,  faco  a 
local  problem  as  gravo  as  that  of  Hawaii,  tho  samo  logic  is  applicable, 
and  wo  cannot  tell  when  such  situations  might  arise  in  other  States 
of  tho  Union. 

Mr.  Sourwine.  You  say  other  States.  You  don’t  mean  Hawaii  is 
a  State. 

Mr.  Grken.  No.  I  mean  in  tho  States  of  tho  Union. 

E.  Uniformity  of  decision  in  regard  to  subversivo  activity  among 
teachers  and  among  lawyers,  particularly  in  admission  to  tho  bar 
of  the  States,  is  neither  required  nor  desirable.  Such  matters  nro 
primarily  matters  of  State  concern. 

Education  primarily  a  matter  of  Stato  concern;  States’  interest  in 
schools  is  proprietary,  not  governmental:  Education  is  a  matter  of 
State  power  and  concern.  Except  for  the  taxing  and  spending  power 
of  the  Federal  Government,  the  Federal  Government  could  not,  con¬ 
stitutionally,  touch  the  matter  of  general  education  at  all.  Since  I 
know  of  no  constitutional  right  to  be  a  teacher,  I  am  at  a  loss  to 
understand  how  due  process  is  involved  at  all  in  the  Slochower  case. 
Prior  to  that  decision,  I  had  supposed  that  a  State  school  board  could 
fire  a  teacher  (unless  State  law  was  to  the  contrary)  because  it  didn’t 
like  the  way  a  teacher  parted  his  hair.  I  had  supposed  that  the  States 
operated  their  public  schools  in  a  proprietary  rather  than  a  govern¬ 
mental  capacity,  and  were  as  free  to  hire  and  fire  teachers  as  private 
institutions. 

Will  private  schools  be  required  to  keep  fifth-amendment  teachers? 
Since  I  believe  the  States  are  in  n  proprietary  capacity  in  relation 
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tu  tliclr  scIiooIh  rather  tlinii  fi  governmental  onpneity,  I  wonder  whether 
the  Slochowor  decision  foreshadows  a  decision  nt  some  near  future 
timo  that  a  private  school  cannot  liiro  and  tire  teachers  ns  it  plenties; 
that  it  cannot,  lire  a  fifth-amendment  Communist.  I  do  know  tiint 
certain  academic  bodies  iikethoAincricnn  Association  of  I/aw  Schools, 
which  thus  disgraced  the  profession  to  which  I  belong,  criticized 
Ilutgers  University  for  forcing  the  resignation  of  a  fifth-amendment 
Inw  professor,  and  so,  I  suppose,  soon  we  shall  have  these  academic 
Imdios  clamoring  that  even  teachers  in  private  schools  are  under  the 
Stnto  duo-process  clause  of  the  Constitution. 

However,  since,  basically,  ns  I  have  said,  the  States  are  proprietors 
in  the  operation  of  their  schools,  it  seems  to  me  that  the  rules  they 
mako  for  the  hiring  nnd  firing  oi  teachers  need  not  be  uniform ;  that 
no  overriding  nntionnl  purpose  requires  thnt  they  bo  uniform;  nnd 
that,  in  fact,  much  good  will  be  gained  by  plncing  the  public  schools  of 
the  sovornl  States  in  competition  with  each  other. 

Admission  to  the  State  bars:  We  come,  then,  to  admission  to  the 
bars  of  the  several  States.  Admission  to  tno  bar  of  the  several  States 
hns  been  a  matter  of  great  diversity  in  the  past,  nnd,  to  my  knowledge, 
this  diversity  hns  never  been  seriously  criticized. 

Admission  to  the  bnr  is  a  privilege,  not  a  right :  The  Supreme  Court, 
in  the  Konigsberg  nnd  Schwnre  cases,  have  assumed  that  an  individual 
hns  some  basic  right  to  bo  admitted  to  the  bar  of  a  court  if  of  good 
character  nnd  of  the  required  learning.  This  view  of  membership  in 
the  bar  is  somewhat  Burprising  to  me.  I  had  supposed,  heretofore, 
that  ndmission  to  the  bar  was  a  privilege  nnd  not  a  right,  and  that 
ndmission  to  the  bnr  implied  n  determination  by  the  court  that  it  felt 
the  particular  lawyer  was  competent  and  willing  to  assist  the  court 
in  the  administration  of  its  business.  I  had  supposed,  therefore,  that 
a  court  has  a  constitutional  power  as  an  inherent  part  of  its  judicial 
power  or,  at  least,  that,  if  the  courts  had  not  inherently  such  a  power, 
the  various  States  of  the  Union  have  a  right  to  confer  this  portion  of 
the  States’  sovereign  power  upon  its  courts,  that  is,  to  admit  or  not 
admit  an  individual  to  the  practice  of  law  at  the  pleasure  of  the  courts. 

Of  course,  once  an  individual  has  been  admitted,  and  begun  prac¬ 
tice, this  privilege  may  become  a  right,  for,  having  relied  upon  his 
admission  and  held  himself  out  to  the  public  as  a  lawyer,  the  lawyer 
ought  not  to  be  disbarred  without  cause.  But,  in  the  Konigsberg  and 
Schware  cases,  we  are  talking  not  of  disbarment,  but  of  admission. 

How  the  American  Revolution  dealt  with  the  problem :  It  is,  per¬ 
haps,  significant  to  note  in  this  regard  that,  in  t'he  American  Revolu¬ 
tion,  not  only  were  Tory  lawyers  proscribed,  but  even  those  other¬ 
wise  patriotic  lawyers  who  took  pity  on  the  Tories  and  represented 
them  in  the  law  courts  were  also  proscribed.  If  Wendell  Willkie  had 
represented  Schneiderman  at  the  time  of  the  American  Revolution, 
he  would  have  been  disbarred  and  his  property  confiscated. 

Sovereign  judicial  power  of  States  destroyed :  The  disturbing  thing 
to  me  in  tne  Konigsberg  and  Schware  cases  is  not  alone  the  reversal  of 
th'e  idea  that  admission  to  the  bar  is  a  privilege  and  not  a  right,  a 
privilege  conferred  at  the  pleasure  of  the  courts,  but  the  fact  that 
Federal  interference  with  admission  to  the  bar  of  the  several  States 
destroys  the  sovereign  judicial  power  of  the  several  States. 
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Tho  Slates  cannot  bo  sovereign  or  maintain  any  of  the  attributes 
of  tho  quality  of  sovereignly  if  they  are  compelled  to  permit  the 
Fed  oral  Govornment  to  cboose  tlioso  who  arc  entitled  to  practice 
boforo  its  courts  and,  ns  lawyers,  to  exercise  a  lyut  of  (lie  sovereign 
judicial  power  of  tho  States.  Whilo  tlm  total  sovereignly  of  our 
Nation  is  dual,  that-  is,  divided  between  the  States  and  tho  Federal 
Government,  it  still  implies  that  a  quality — the  smno  quality  as  in  the 
Federal  Govornment — of  sovorcignl  v  resides  in  the  States. 

These  rules  croato  tho  danger  of  Communist-stuto  judges:  I  have 
horetoforo  discussed  tho  imporlanco  of  tho  independence  of  the  States 
to  our  intcrnnl  security  from  communism,  and  I  shall  not  repeat  wlml 
I  havo  said  previously.  I  may  say,  however,  that  since  being  learned 
in  tho  law  is  usually  a  requirement  in  tho  States  for  holding  the  otlice 
of  judge,  and  learned  in  tho  law  is  construed  to  moan — admitted  to 
tho  bar,  this  means,  if  Communists  must  be  admitted  to  the  States' 
bare,  that  wo  iucreaso  greatly  the.  possibility  of  having  some  of  them 
become  judges. 

Diversity  of  Stato  rules  prevents  spread  of  Communist  contamina¬ 
tion  of  the  bar:  I  havo  discussed  heretofore  likewise  that  it  is  well  in 
internal-security  measures  to  permit  the  States  to  make  rules  which 
are  applicable  to  thoir  peculiar  situation.  The  same  is  true  of  admis¬ 
sion  to  tho  bar.  By  permitting  tho  States  to  control  individually  tho 
admissions  to  thoir  bar,  wo  enable  them  to  take  appropriate  measures 
to  prevent  tho  spread  of  Communist  contamination  from  the  bar  of  ono 
State  to  another  State,  and  thus  to  isolate  this  malign  influenco  to  a 
single  State. 

The  Supremo  Court  ruling  in  effect  requires  admission  of  Commu¬ 
nists  to  tho  bar :  In  opposition  to  the  views  which  I  have  expressed 
bore  it.  will  bo  said  that  tho  recent  Supreme  Court  opinions  do  not 
require  tho  admission  of  Communists.  This  is  naive— for  in  my 
opinion  the  Supreme  Court  opinions  in  effect  require  precisely  that. 
Communism  is  a  conspiracy,  and  its  mombers  do  not  go  around  leaving 
fingerprints  at  the  scene  or  their  crimes.  The  only  way  to  catch  this 
sort  of  criminal  is  through  circumstantial  evidence,  the  power  of 
inquiry  under  oath,  and  asking  him  about  his  too  numerous  associations 
with  Communist-front  organizations. 

Furthermore,  a  truly  repentant  cx-Communist  will  not  seek  to  hide 
his  connections  with  this  criminal  conspiracy,  nor  will  he  bo  un¬ 
willing  to  convey  the  knowledge  he  lias  gained  of  it  to  the  proper 
authorities,  I  mean  names,  dates,  and  places,  and  what  happened.  It 
is  true  that  psychologically  the  ex-Communist,  the  repentant  ex- 
Communist  takes,  according  to  the  numerous  autobiographies  of 
numerous  ex-Communists  which  we  have,  about  2  to  3  years  for  him 
to  complete  the  passage  from  his  formal  break  with  the  Communist 
organization  to  an  actual  opposition  to  Communism.  And  when 
the  repentant  ex-Communist  has  completed  this  passage  from  com¬ 
munism  to  anticommunism,  he  usually  recognizes  his  duty  to  warn 
the  rest  of  us  of  the  dangers  of  this  conspiracy.  If,  5  or  more  years 
after  an  individual’s  formal  break  with  the  Communist  organisa¬ 
tion,  he  is  not  willing  to  warn  us  by  giving  us  his  knowledge  of  this 
conspiracy,  then  I  conclude  that  such  an  individual  is  not  truly 
re]>entant  of  his  Communist  past,  and  still  retains  a  sympathy  for 
communism. 
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Now  when  such  un  individual  11101*0  Ilian  10  years  after  his  formal 
break  with  the  Communist  Party^  or  10  years  affor  at  least  such 
membership  can  bo  proved,  tho  individual  is  unwilling  to  como  clean 
about  it,  I  concludo  that  such  individuals  aro  still  m  dcr  the  dis¬ 
cipline  of  tho  Communist  Party.  In  brief,  to  nut  it  in  concrete 
terms,  I  am  of  tho  considered  opinion  that  both  Sen  ware  and  Konigs- 
liortf  aro  today  Communists.  As  tho  Supremo  Court  of  Now  Mexico 
said,  it  was  not  nlono  tho  fact  of  Schwaro’s  association  with  tho  Com¬ 
munist  Party  15  years  ago,  but  “bis  present  attitude  toward  those 
matters”  which  justifies  tho  denial  of  Ins  admission.  Likewise  where 
past  membership  in  the  Communist  Party  has  been  proven,  it  seems 
(hat  the  individual  ought  to  have  the  burden  of  proving  that  lie  is 
no  longer  a  memlicr.  The  inference  that  a  Communist  continues  to 
bo  a  Communist  becomes  particularly  strong  as  in  the  Konigsberg 
caso  where  ho  neither  answers  or  is  willing  to  answer  interrogatories 
concerning  his  present  membership. 

Supreme  Court  decisions  have  reflected  adversely  on  the  bar:  If 
the  Supremo  Court  wants  Communists  as  members  of  its  bar,  I  sup¬ 
pose  that  may  lie  its  constitutional  prerogative.  However,  as  a  mem¬ 
ber  of  the  bar  of  the  Supremo  Court,  I  feel  demeaned,  degraded, 
sullied;  and  soiled  by  these  decisions  of  the  Supreme  Court  which 
mean  in  effect  that  I  must  now  bo  associated  with  Communists  as 
mombors  of  tho  bar  of  the  Supremo  Court  and  other  States.  If  it 
wore  not  for  tho  practical  matter  that  I  must  continuo  my  mem- 
liorshii)  in  the  bar  of  the  Supremo  Court  in  order  to  earn  a  living, 
1  would  resign  in  protest  to  these  decisions  which  reflect  adversely 
on  my  reputation  as  a  lawyer.  I  fcol  those  decisions  lower  my  es¬ 
teem  in  the  public  eye,  have  injured  my  reputation  and  that  of  my 
profession  for  honesty,  patriotism,  and  integrity,  and  have  brought 
down  upon  mo  the  contempt  of  a  largo  part  of  the  American  public. 

In  regard  to  the  repentant  ex-Communist,  the  Supreme  Court  ex¬ 
hibits  the  honor  of  the  underworld.  The  problem  of  the  repentant 
ex-Communist  is  one  in  which  the  Supreme  Court  shows  neither  sym¬ 
pathy  nor  understanding.  Only  the  unrepentant  ex  (?) -Communist 
receives  sympathy.  There  is  the  case  of  the  repentant  ex-Communist 
who  wanted  to  get  admitted  to  the  bar  of  the  State  of  Illinois,  and 
was  denied  admission,  it  was  set  forth  in  the  National  Review  about 
a  year  ago.  lie  had  disavowed  the  Communist  Party  about  10  years 
before  he  sought  admission.  As  I  recall  a  petition  for  certiorari  was 
taken  to  the  Supreme  Court,  but  certiorari  was  not  granted  to  him. 

It  seems  under  the  views  of  the  Supreme  Court  and  other  fashion¬ 
able  liberals  that  a  Communist  loses  no  honor  by  taking  the  fifth 
amendment  and  concealing  his  past  crimes — but  only  loses  bis  honor 
by  telling  of  his  errors,  and  helping  his  country  know  about  the 
mortal  danger  of  internal  subversion.  The  repentant  ex-Communist 
under  these  views  only  becomes  dishonorable  if  he  tells  of  his  past 
associates  with  communism — if  he  becomes  a  stool  pigeon.  But  that 
type  of  honor,  gentlemen,  is  the  honor  of  the  underworld. 

*  Is  the  honor  of  the  underworld  the  type  of  honor  which  our  Su¬ 
preme  Courts  holds  up  to  the  public  and  the  legal  profession  as 
worthy  of  emulation?  I  think  the  answer  to  that  in  view  of  what  I 
have  said  is  obvious. 

No,  gentlemen,  uniformity  of  decision  in  regard  to  admission  to 
the  bar  of  our  sovereign  State,  is  neither  required  nor  desirable.  The 
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Iiolicics  of  Admission  (o  the  bar  prevailing  in  Illinois  which  are  help- 
ill  to  communism  Are  now  inquired  to  prevoil  in  New  Mexico  and 
California  where  the  courts  of  those  States  had  rejected  them. 

CONCLUSION 

In  conclusion,  let  mo  say,  this  bill  must  pass:  the  future  security 
and  existence  of  our  country  depends  upon  it.  If  after  the  provoca¬ 
tion  which  the  Congress  hns'sulfered  from  our  present  Supreme  Court, 
this  hill  were  to  fail  of  adoption,  it  seems  to  me  that  an  early  extinc¬ 
tion  of  our  Republic  is  almost  certain. 

While  harsh  times  require  harsh  measures,  the  remedy  proposed 
by  this  bill  is  not  so  harsh  as  its  critics  claim;  it  is  permitted  clearly 
by  the  Constitution,  article  III,  section  2,  clause  2 ;  but  when  faced 
with  the  urgency  of  our  present  situation,  this  is  merely  our  good 
fortune,  for  I  do  not  see  how  we  could  avoid  the  remedy  preposed 
even  if  it  were  unconstitutional,  if  it  were  our  firm  purpose  to  preserve 
our  Republic  and  our  liberties. 

I  would  like  to  thank  the  committee  very  much  for  having  tho 
opportunity  to  nppear  before  them,  and  in  regard  to  any  comments 
I  may  have  upon  the  association  of  any  of  the  members  of  the  Su¬ 
premo  Court  with  communism,  Iniight  say  that  I  shall  lie  very  glad 
to  state  in  my  opinion  why  certain  people  have  come  to  tho  suspicion 
that  there  is  a  connection  with  certain  particular  .Justices  at  a  future 
time,  not  to  say  that  1  adopt  theso  suspicions,  hut  indicate  that  there  is 
a  rational  ground  for  such  suspicions. 

lint  I  have  not  at  this  time  prepared  to  support  that  view  with 
particular  instances  and  facts,  hut  I  would  be  willing  to  come  for¬ 
ward  at.  a  future  time,  if  the  committee  should  desire  me  to  do  so. 

Mr.  Sourwine.  When  did  you  last  try  a  case  before  the  Supreme 
Court? 

Mr.  Green.  I  was  admitted  to  the  Supreme  Court  last  February, 
and  I  have  filed  one  petition  for  certiornri  with  another  lawyer,  and 
I  am  at  the  present  time  preparing  in  a  case  a  petition  before  them. 

I  have  a  one-man  law  office,  and  to  say  that  I  am  a  Supreme  Court 
practitioner  would  be  bragging.  I  am  just  sort  of  a  one-horse  lawyer 
in  a  small  town,  and  that  is  the  type  of  pract  ice  I  have. 

(Discussion  off  the  record.) 

Senator  Hruska.  Mr.  Green,  the  Chair  wishes  to  thank  you  for 
your  appearance  here.  I  want  to  apologize  for  the  necessity  of  get¬ 
ting  away  from  the  committee  room.  It  is  only  because  of  things 
winch  we  cannot  very  well  avoid,  as  I  hope  you  appreciate. 

Mr.  Green.  If  the  Chair  pleases,  I  would  like  to  express  to  the 
Chair  my  appreciation  of  this  courtesy. 

Senator  Hruska.  Thank  you,  sir. 

The  next  witness  is  George  Stallings  of  Jacksonville,  Fla. 

STATEMENT  OF  GEORGE  B.  STALLINGS,  JR.,  JACKSONVILLE,  FLA. 

Mr.  Stallixos.  Mr.  Chairman,  by  way  of  identity,  my  name  is 
George  B.  Stallings,  Jr.  I  am  a  resident  of  Duval  County,  Fla., 
living  ip  the  suburbs  of  Jacksonville,  actively  engaged  in  the  practice 
of  law  in  Jacksonville,  Fla.,  licensed  to  practice  law  before  the  courts 
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of  Florida  and  the  United  States  District  Court  for  the  Southern 
District  of  Florida. 

I  am  a  member  of  the  Jacksonville  Bar  Association,  the  Florida 
Bar  Asociation,  and  the  American  Bar  Association. 

I  am  appearing  before  this  subcommittee  on  behalf  of  the  Duval 
County  Federation  for  Constitutional  Government,  which  is  affiliated 
with  the  Florida  Federation  for  Constitutional  Government 

If  it  please  the  Chair,  for  the  sake  of  brevity  I  won’t  repeat  this 
long  name.  I  will  merely  refer  to  it  as  a  federation  or  use  the  pro* 
noun  “we.” 

The  Duval  County  Federation  is  composed  of  approximately  4,000 
members  who  represent  a  substantial  portion  of  the  leading  business 
and  professional  men  and  women  of  one  of  the  largest  metropolitan 
areas  in  the  State  of  Florida.  All  of  its  members  are  loyal  patriotic 
citizens  of  the  United  States  and  the  State  of  Florida,  who  are  fully 
aware  of  the  serious  national  and  international  problems  facing  the 
Nation  as  well  as  the  world.  For  this  reason  the  federation  has  seen 
fit  to  send  a  personal  representative  to  Washington,  D.  C..  to  present 
its  views  ana  position  to  the  honorable  members  of  this  subcommittee 
regarding  bill  S.  2646. 

At  the  outset  I  wish  to  make  it  plain  that  we  are  heartily  in  favor 
of  the  passage  of  Senator  Jenner’s  bill,  S.  2646,  to  limit  the  appellate 
jurisdiction  of  the  Supreme  Court  in  certain  cases  as  provided  for 
In  the  bill  itself.  We  are  persuaded  that  the  Constitution  of  the 
United  States  makes  adequate  provision  for  the  passage  of  such  legis¬ 
lation  under  the  provisions  of  article  III,  section  2,  paragraph  2. 

We  desire  the  passage  of  this  bill  because  we  are  deeply  concerned 
about  the  internal  security  of  the  Nation.  Our  primary  foundation 
for  desiring  the  passage  of  such  legislation  is  the  fact  that  we  believe 
that  the  Congress,  who  represents  the  people,  should  protect  the 
people  from  any  and  all  abuses  dealt  to  the  people  by  the  Supreme 
Court,  which  Court  is  not  elected  by  the  people  nor  directly  account¬ 
able  to  the  people.  The  Congress  is  the  one  body  to  which  we  look 
for  the  preservation  of  our  American  way  of  life  as  epitomized  in 
the  United  States  Constitution. 

And  I  might  add  here  that  it  is  not  the  only  body  to  which  we 
look.  We  naturally  look  to  the  Supreme  Court  and  the  executive 
branch  of  the  Government  as  well  to  preserve  our  American  way 
of  life. 

However,  we  cannot  ignore  the  overpowering  eyidence  of  the  world¬ 
wide  Communist  conspiracy  aimed  at  the  overthrow  and  destruction 
of  the  great  American  Republic.  The  first  law  of  nature,  being  that 
of  self-preservation,  demands  that  we  take  positive  action  to  defend 
ourselves  from  the  monstrous  Communist  giant  who  seeks  our  com¬ 
plete  overthrow  and  destruction.  Our  love  for  God  and  country 
compels  us  with  unabated  force  to  rise  to  the  challenge  of  the  forces 
of  darkness  that  would  forever  engulf  us  as  slaves  to  a  totalitarian 
tyranny. 

The  events  of  our  day  certainly  alarm  us.  The  encroachments  upon 
our  constitutional  guaranties  and  upon  the  Constitution  itself,  cause 
us  grave  concern.  But,  when  we  see  the  Supreme  Court  of  the  United 
States  in  a  veritable  parade  of  decisions  handed  down  over  the  past 
6  years  in  particular,  pave  the  way  for  foreign  ideologies  that  militate 
against  us,  then  we  cannot  hold  back  our  protest. 
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And  T  might  ftdd  here  tlmt  this  statement  is  certainly  not  directed 
ns  n  play  against  nny  personalities.  The  protest  is  merely  one  of 
results  rather  tfmii  directed  to  any  persons. 

Wo  can  see  but  one  groat  enemy  upon  the  world  scene.  That  enemy 
is  the  Communist  conspiracy  aimed  at  the  complete  domination  of  our 
Nation.  Conipnml  with  the  so-called  doctrine  of  socialism,  wo  can 
hardly  detect  a  marked  dllTeiTnce.  Both  of  these  foreign  ideologies 
nro  to  ns  equally  evil.  I  .eft  along  to  run  their  chosen  course,  they  would 
quickly  destroy  and  erase  our  American  way  of  life. 

We  honestly  believe  that  the  til's!  line  of  defense  against  the  Com¬ 
munist  conspiracy  is  the  Congress  of  the  United  States.  In  tlmt 
body  the  will  of  the  j>coplo  is  manifested.  Through  its  eommit  tees  and 
subcommittees  it  originates  the  policies  that  express  Hie  will  and  spirit 
of  the  citizens  of  the  United  States.  To  accomplish  its  task,  the 
Congress  must  he  held  In  the  highest  respect  by  nil.  Contempt  for  its 
authority  is  but  contempt  for  the  sovereign ty  of  the  Nation.  Yes;  it 
lias  become  commonplace  for  the  members  of  the  Communist  Party 
and  its  willing  dupes  to  show  their  contempt  for  the  Congress,  and  tlm 
sad  part  of  it  is  to  us  is  tlmt-  snob  contempt-  in  ofTect  is  being  mndo  pos¬ 
sible  without  fear  of  punishment,  by  tho  decision  of  the  Supremo 
Court. 

This  condition  to  us  is  deplorable  and  needs  immediate  and  positive 
legislation  enacted  for  its  abolition.  Bill  S.  2640,  in  bur  opinion,  will 
removo  tho  restrictive  shnckles  from  congressional  committees  and 
subcommittees  in  conducting  their  investigations.  When  the  Supreme 
Court  hinders  and  hampers  the  investigative  efforts  of  ('on press  (o 
delve  into  the  Communist  conspiracy,  which  has  for  its  purpose  the 
overthrow  of  the  Government  of  which  that  Congress  forms  a  part, 
It  becomes  timely  for  tho  Congress  to  enact  legislation  to  obviate  the 
hindrance  of  tho  Court. 

Our  next  grave  concern  is  for  the  Government's  security  program. 
To  us  it  is  self-evident  tlmt  nny  sound  form  of  government  must  pro¬ 
vide  measures  that  will  guarantee  its  own  security.  Any  continued 

Sractice  by  any  branch  of  the  Government  tlmt  hinders  and  hampers 
overnment  from  maintaining  such  security  is  a  tit  and  proper  subject 
for  corrective  and  remedial  legislation.  Onr  contention  remnins  un¬ 
changed  regarding  tho  function  of  tho  Supremo  Court  Its  province 
is  strictly  judicial;  not  legislative.  It  1ms  no  authority  to  legislate 
or  to  execute  laws  ennetod  by  tho  Congress,  nor  to  hinder  their  execu¬ 
tion.  In  the  execution  of  tho  laws  enacted  by  Congress,  the  executive 
branch  of  the  Government  necessarily  is  composed  of  many  employees. 
Most  of  these  are  faithful  servants  of  tho  people.  But,  unfortunately, 
some  present  serious  threats  to  the  security  of  the  Government.  We 
sincerely  believe  that  the  executive  branch  of  tho  Government  must 
be  free  to  determine  who  those  employees  are  tlmt  are  jeopardizing 
the  security  of  the  Nation  and  must  be  free  to  summarily  dismiss  them 
from  publtc  service.  Hindrance  by  tho  Supreme  Court  in  this  respect 
can  prove  fatal  to  the  Nation’s  security. 

Our  federation  is  composed  of  persons  with  strong  beliefs  in  StAtes 
rights  as  the  same  have  been  reserved  unto  tho  several  States  in  the 
United  States  Constitution.  We  stand  firmly  and  positively  upon  the 
10th  amendment  in  particular.  We  have  never  lost  sight  of  tho  con¬ 
stitutional  truism  that — 
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llte  iMiWfrH  not  ilolpRatnd  to  tiio  Untied  States  by  the  Constitution,  nor  prohibited 
by  It  to  tho  States,  nro  reserved  to  Iho  States,  respect  I  vely,  or  to  the  people. 

Wn  hold  (o  tho  conviction  (lint  (horo  nro  inherent  rights  of  tho  peopto 
in  tho  respect i vo  States  to  protect  themselves,  through  tltoir  duly 
elected  Stnto  governments,  from  subversive  activities  nt  tiio  State  lovol. 
Wo  ant  ohiigod  to  utter  our  protest  against  all  tho  recent  decisions  of 
tiio  .Supreme  Court  that  have  blocked  nil  State  net  ion  in  thin  field.  Wo 
fee)  strongly  that  the  appellate  jurisdiction  of  tiio  Court  over  State 
laws  for  tho  purpose  of  controlling  subversive  activities  should  Im 
withdrawn.  Protection  of  its  internal  security  should  Ixithn  first-  nnd 
prime  motive  of  each  State.  Tho  iieopln  of  a  State  are  naturally  tho 
liesl-  judges  ns  to  which  persons  within  itR  hounds  nrodatigcrous  to  the 
security  of  that  Slate.  Subversive  activities  against  the  duly  created 
government  of  a  Stale  can  certainly  lie  most  effectively  coinlmted  nnd 
defeated  by  the  people  of  that  State.  Tho  only  reliable*  way  to  obvlnto 
such  subversive  activities  within  a  Stnto  is  by* way  of  statutorv  enact¬ 
ments  by  its  duly  elected  legislature.  To  remove  this  inalienable 
power  reserved  to  the  Slates  and  the  people  by  judicinl  usurpation 
will  eventually  lend  to  the  collapse  of  Slate  governments.  This  field 
of  local  government  has  no  place  in  the  hands  of  the  Federal  judiciary. 

looking  further  to  the  Constitution  and  (lie  lOtii  amendment  in 
particular,  wo  are  certain  Hint  education  in  nil  its  phases  is  a  ] tower 
inherent  to  tho  respective  States  and  reserved  to  them  under  tiio  Con¬ 
stitution.  Wo  are  definitely  in  favor  of  preserving  home  rule  over 
our  schools.  To  ns  this  principle  is  imsic.  We  nro  persuaded  flint 
tiio  Supreme  Court  lias  done  great-  violence  to  iL— namely,  the  prineiple 
just  stated  of  homo  rule  for  schools — in  its  loeent  decision.  Home 
rule  over  our  schools  means  to  us  that  we  have  tiio  absolute  right  to 
discharge  any  teacher  or  memlier  of  our  school  system  who  willfully 
refuses  to  nnswor  questions  about  his  or  her  participation  in  sub¬ 
versive  activity.  Each  Stnto  has  its  own  particular  heritage  nnd  a 
sovereign  right,  to  preservo  such  for  tiio  best  interests  of  its  people. 

Tho  people  of  each  respective  State  are  tho  best  judges  of  what  is 
best  for  them.  Those  in  disagreement  with  the  will  of  the  majority  in 
any  particular  State  linvo  tho  privilege  of  moving  elsewhere  until  they 
find  ono  that  Ixvst  rellecls  their  own  personal  ideals.  No  person  is 
compelled  to  reside  in  or  to  accept  citizenship  in  any  one  particular 
Stnto  of  the  Union.  Tho  youth  of  a  Stnto  nro  the  natural  heirs  of 
tho  way  of  iifo  characteristic  of  flmf  State.  Their  elders  have  every 
right  to  create  an  educational  system  that  best  preserves  that  way  of 
life  most  desirable  to  the  majority  of  its  cit izens.  Such  a  system  must 
necessarily  ltnvo  n  teaching  body  to  impart  learning  to  the  youth. 
Tho  people  have  tiio  sacred  right  to  carry  out  their  educational  pro¬ 
gram  by  duly  created  school  boards.  These  boards,  representing 
their  electors,  must  of  necessity  determine  a  given  standard  of  ethics 
nnd  morality  for  the  members  of  tho  teaching  oody  in  this  educational 
system.  When  nnd  if  the  members  of  the  teaching  body  indulge  in 
activities,  tho  purpose  of  which  is  undermine  and  overthrow  the 
chosen  educational  system  of  tiio  people  of  the  State,  these  respective 
boards  of  education  must  bo  in  a  position  to  promote  valid  rules, 
bylaws,  and  regulations  concerning  such  subversive  activities  of  the 
teaching  body.  Without  such  right,  education  would  fall  to  perilous 
levels  of  totalitarianism.  Modern  history  has  taught  us  the  painful 


332 


LIMITATION  OP  AI’PKLLATB  JUHISDIOTION 


Iismii  (lint  our  enemies  have gained  tlioir  strong  holds  upon  (ho  i>coptc 
by  rupturing  tho  minds  of  the  youth  of  tho  country.  Thoroforo,  our 
stand is  that  education  is  a  paramount  pnwor  of  tho  States— ono  which 
(hoy  liavo  never  released  or  relimpiishcd  to  any  branch  of  tho  Federal 
Government.  The  Federal  judiciary  Ims  no  rightful  province  to  in¬ 
terfere  with  State  education.  The  power  has  never  been  givon  to  them 
and  it  has  only  been  exercised  by  usurpation  and  encroachment.  Wo 
are  convinced  that  the  local  level  is  (ho  proper  point  at  which  to  keep 
control  over  our  schools.  Each  community  lias  tho  right  to  determine 
the  kind  of  teachers  it  wants  to  instruct  tho  children  of  that  com¬ 
munity,  and  tho  terms  and  conditions  under  which  those  touchers 
may  continue  to  teach.  We  resent  the  Supreme  Court’s  denial  of  that 
rigid,  and  fool  that  it  is  time  to  take  away  from  tho  Court  tho 
appellate  jurisdiction  of  eases  in  I  his  Held. 

Our  federation  is  composed  of  ninny  lawyers  who  uro  held  in  high 
esteem  by  their  fellows  at  the  bar.  A  last  of  (hem  aro  memliers  of  tho 
Jacksonville,  Fla.,  and  American  liar  Associations.  Their  patriotism 
and  loyalty  to  State  and  country  aro  beyond  criticism.  Most  havo 
served  actively  in  either  World  War  1  or  11,  and  many  in  tho  Korean 
contliet. 

And  1  might  add  that  some  of  them  have  (heir  sons  buried  on  for¬ 
eign  battlefields. 

These  lawyers,  together  with  the  majority  of  (ho  lawyers  of  the 
State  of  Florida— and  1  should  add  a  iiersonal  qualification  here: 
The  majority  of  them  that  1  havo  had  iiersonal  contact  with;  1 
wouldn’t  want  to  make  tho  categorical  statement  of  tho  out  ire  Stato 
bar— but  it  is  my  opinion  that  the  majority  of  (lie  lawyers  in  Florida 
feel  that  tho  practice  of  law  in  tho  Stato  of  Florida  is  a  sacred 
privilege  granted  to  them  by  the  people  as  a  body  politic.  Tho  lawyers 
in  our  federation  hold  the  belief  (lint,  each  Stato  should  bo  five  to 
determine  thommlifications  for  admission  to  the  practice  of  law.  This 
matter  should  no  left  to  each  Stato  to  dccido  for  itself.  Tho  subject 
is  essentially  and  particularly  a  local  one.  Our  legal  members  recog¬ 
nise  the  fact  (hat  tlie  citizens  of  Florida  uro  tho  liest  judges  concerning 
who  should  practice  law  in  Florida.  Tho  people  alone  should  create 
and  enforce  the  canons  of  professional  ethics  and  tho  qualifications 
for  all  Florida  judges  and  lawyers. 

And  1  would  apply  this  to  each  Stato  respectively  in  its  own 
domain. 

Tho  practice  of  law  in  Florida  is  regarded  ns  sacred  ground  by  the 
memliers  of  our  federation.  >  They  do  not  welcome  an  invasion  of  tills 
domain  by  Federal  intervention  or  usurpation  in  any  form. 

For  these  reasons  wo  strongly  endorse  bill  S.  2646  and  will  ear. 
nestly  contend  for  its  enactment  into  law. 

Mr.  SorawiNE.  I  see  you  havo  confined  yourself  to  arguing  the 
desirability  of  the  legislation.  Is  that  because  you  have  no  question 
in  your  own  mind  about  its  constitutionality  ? 

Air.  Stallings.  We  have  no  question  nt  all  about  its  constitution¬ 
ality.  In  fact,  I  believe  I  cited  the  provision,  article  III,  section 
2,  paragraph  2,  as  the  authority. 

Mr.  Soubwixe.  We  have  been  unable  here  to  find  any  case  decided 
by  the  Supreme  Court  which  involved  a  holding  shedding  any  doubt 
on  the  autnority  of  the  Congress  to  regulate  and  make  exceptions  to 
the  appellate  jurisdiction  of  the  Supreme  Court. 
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Have you  over  found  such  a  easel 
Mr.  Staixinoh.  No;  I  havonot,air. 

t  (nko  this  Rtnnd:  I  proudly  snv  that  1  nm  n  simple-minded  person, 
mid  to  mo  the  language  of  tlmt  third  article  of  the  Constitution  is  so 
simple  that,  ns  someone  said,  even  a  boy  behind  a  plow  should  be 
ablo  to  understand  it. 

I  don’t  think  it  lenves  any  room  for  doubt  or  hesitation  or  equivo¬ 
cation  in  any  shape  or  form.  It  iscnrstal  clear. 

As  far  ns  the  constitutionality  of  this  legislation  is  concerned,  it 
doesn’t  cross  our  minds. 

Mr.  SoumviNK.  I  have  no  other  questions. 

Mr.  Stallinos.  Hcnntor,  I  wish  to  thank  you  for  the  opportunity. 
Senator  Itausa  a.  Thank  you  very  much  for  coming. 

Ournoxt  witness  will  bo  Mr.  Harris.  All  right,  Mr.  Harris. 

Mr.  Hahius.  Shall  1  go  ahead,  Senator? 

Senator  IIriwka.  Yesj  you  may  go  ahead. 

Does  your  statement  indicate  in  what  capncity  yon  appear  before 
the  committee  and  who  you  represent? 

STATEMENT  OF  THOMAS  E.  HARRIS,  ASSOCIATE  GENERAL 
COUNSEL  OF  THE  AFL-CIO 

Mr.  IlAnius.  Yes,  Senator. 

My  nnmo  is  Thomas  A.  Harris.  I  nm  associate  general  counsel  of 
the  AKD-CIO.  I  appear  hero  on  its  behalf. 

Wo  have  a  prepared  statement  which  has  been  supplied  to  the  com¬ 
mittee. 

I  would  like,  if  I  mny,  to  submit  that  statement  for  inclusion  in  the 
record  nnd  orally  in  order  to  try  to  nvoid  boring  us  both. 

I  will  simply  endonvor  to  summarize  it.  if  I  mny. 

Senator  IIrurka.  The  statement  will  lie  received  and  placed  in  the 
record  at  this  {mint  and  you  may  proceed  in  your  own  fashion. 

(Tho  statement  is  as  follows:) 

Statement  or  tub  AFL-CIO  o.v  8.  2010 

Mr.  name  la  Thomas  E.  Harris.  I  nm  nssoelnte  general  counsel  of  the 
AFL-CIO  and  appear  here  on  Its  behalf.  Wc  appreciate  this  opportunity  to 
appear  before  the  subcommittee. 

The  AFL-CIO  la  opposed  to  the  enactment  of  8.  26-10. 

This  bill  curtails  the  Jurisdiction  of  the  United  States  Supreme  Court  to  review 
five  categories  of  cases ;  that  Is — 

“Any  case  where  there  Is  drawn  into  question  the  validity  of— 

“(1)  Any  function  or  practice  of,  or  the  Jurisdiction  of,  any  committee 
or  subcommittee  of  the  United  States  Congress,  or  any  action  or  proceeding 
against  a  witness  charged  with  contempt  of  Congress; 

“(2)  Any  action,  function,  or  practice  of,  or  the  Jurisdiction  of,  any 
officer  or  agency  of  the  executive  branch  of  the  Federal  Government  In 
the  administration  of  any  program  established  pursuant  to  an  act  of 
Congress  or  otherwise  for  the  elimination  from  service  as  employees  In  the 
executive  branch  of  individuals  whose  retention  may  Impair  the  security 
of  the  United  8tates  Government ; 

“(8)  Any  statute  or  executive  regulation  of  any  State  the  general  purpose 
of  which  Is  to  control  subversive  activities  within  such  State; 

"(4)  Any  rule,  bylaw,  or  regulation  adopted  by  a  school  board,  board  of 
education,  board  of  trustees,  or  similar  body,  concerning  subversive  activi¬ 
ties  In  Its  teaching  body ;  and 

“(5)  Any  law,  rule,  or  regulation  of  any  8tate,  or  of  any  board  of  bar 
examiners,  or  similar  body,  or  of  any  action  or  proceeding  taken  pursuant 
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to  any  such  law,  rule,  or  regulation  pertaining  to  Uio  admission  of  persona 
to  tho  practice  of  law  within  such  Slate" 

Tho  hill  evidently  proceeds  upon  tho  assumptions  (1)  that  recent  dcolslpns  of 
tho  Supremo  Court  dealing  with  these  flvo  subjects  aro  deplorable,  or  montly  ho, 
and  that  tt  Is  to  bo  oxpoctcd  that  tho  Court  will,  tn  these  fields,  continue  to 
fait  Into  error;  and  (2)  that  n  propor  romedy  Is  to  restrict  the  npjicllnto  Juris¬ 
diction  of  tho  Supremo  Court  with  respect  to  milts  Involving  these  subjects. 

In  the  view  wo  tnko  It  is  not  necessary  to  examine  tho  And  of  theso  proposi¬ 
tions.  Tho  AFIf~CIO  has  never  taken  any  position  with  respect  to  many  of 
the  Supremo  Court  decisions  of  which  tho  blU's  author  evidently  disapproves; 
aud  we  do  not  do  so  uow.  Wo  tako  tho  position,  rather,  that  oven  If  It  bo 
assumed  that  tho  Supremo  Court'*  decisions  In  tho  flvo  flehls  cm  i  morn  led  In  tho 
bill  have  been  and  will  continue  to  Ih>  unsatisfactory,  that  tho  remedy  the  Mil 
proposes*,  of  reducing  tho  Supreme  Court's  Jurisdiction  to  revlow  cases  of  those 
sorts.  Is  Inappropriate  and  unworkable. 

Tho  Supremo  Court  decisions  at  which  the  hill  Is  evidently  aimed  have  rested 
In  a  few. cases  on  tho  Supremo  Court's  Interpretation  of  tho  Constitution  of  the 
United  States  and  In  other  cases  on  Its  interpretation  of  Wdernt  nl  Mutes.  Any 
or  all  of  (he  principles  laid  down  hy  the  Supremo  Court  In  I  hose  decisions  could, 
of  course,  bo  overturned.  Many  of  them  could  !>o  overturned  by  a  simple  act 
of  Congress,  though  amendment  of  tho  United  States  Constitution  would  ho 
necessary  to  reverse  some  rulings.  Tho  hill,  however,  does  nut  attempt  to 
reverse  any  of  tho  constitutional  principles  or  statutory  constructions  enun¬ 
ciated  by  tho  Supreme  Court  In  these  cases,  but  simply  restricts  the  Supremo 
Court's  jurisdiction  to  hear  cases  of  tho  same  general  sorts  In  tho  future.  We 
think  the  bill's  main  product  would  bo  confusion. 

I*t  us  consider,  for  example,  Stale  sedition  laws,  which  Is  one  of  tho  subjects 
dealt  with  by  tho  tilth  In  iVmuj/fnmlri  v.  Xchon  (85 0  U.  S.  407  (105(1))  the 
Supreme  Court  held  (by  a  vote  of  0  to  8)  that  by  enacting  tho  various  Federal 
statutes  dealing  with  sedition  against  the  United  States  (407  at  501)  "Congress 
had  Intended  to  occupy  the  Held  of  sedition.  1  •  •  Therefore,  a  State  sedition 
statute  Is  superseded  regardless  of  whether  It  purports  to  supplement  tho  Fed¬ 
eral  law." 

Dissatisfaction  with  this  decision  was  evidently  one  of  the  stimuli  producing 
tho  present  bill,  since  one  of  the  categories  of  cases  which  It  bars  the  Supremo 
Court  from  reviewing  Is  any  case  where  there  Is  drawn  Into  question  the  validity 
of  "any  statute  or  executive  regulation  of  any  State  tho  general  purpose  of  which 
is  to  control  subversive  activities  within  such  State." 

Let  us  consider,  however,  what  effects  the  MU  would  actually  have  on  future 
State  sedition  prosecutions.  The  bill  does  not  express  any  congressional  deter¬ 
mination  that  the  Supremo  Court  was  wrong  in  concluding  that  the  Congress 
had  intended  by  various  euactiuents  to  occupy  tho  Held  of  sedition  against  the 
United  States,  to  the  exclusion  of  State  legislation.  Thus,  if  S.  2040  were  en¬ 
acted  It  would  still  be  up  to  the  State  courts  to  determine  in  tho  first  instance 
wheher  or  not  the  Federal  legislation  occupies  the  field.  A  State  court  might 
view  tho  enactment  of  S.  2040  as  an  invitation  to  it  to  disregard  tho  Supreme 
Court  decision  in  the  Nelson  case,  but  tt  Is  hy  no  means  clear  that  It  would.  In 
the  Nelson  case  the  Supreme  Court  of  Pennsylvania  itself  held  that  the  State 
sedition  act  was  superseded  by  the  Federal  legislation,  and  the  United  States 
Supreme  Court  simply  affirmed  the  State  court’s  holding  In  that  regard.  Thus, 
In  the  Nelson  case  Itself  the  end  result  would  have  been  the  same  even  If  S. 
2640  had  been  on  the  lawbooks. 

Let  us  suppose,  however,  that  in  a  future  State  prosecution  for  sedition  the 
State  courts  do  accept  S.  2646  as  an  Invitation  to  Ignore  the  Supreme  Court's 
Nelson  decision.  Undoubtedly  the  convicted  defendant  would  then  seek  a  writ 
of  habeas  corpus  from  a  Federal  district  court  Since  the  likelihood  that  a 
Federal  district  court  would  ignore  the  Supreme  Court’s  decision  in  the  Nelson 
case  is  very  small  Indeed,  at  that  point  the  defendant  would,  in  all  probability, 
be  released.  Thus,  as  respects  this  category  of  cases— State  sedition  cases— S. 
2646  would  be  productive  only  of  litigation,  confusion,  possible  conflict  between 
State  and  Federal  courts,  and  contempt  fo»  the  administration  of  the  law. 

We  respectfully  suggest  that  if  Congress  wishes  to  reverse  the  result  of  the 
Nelson  case^  taking  it  again  as  an  example,  S.  2046  is  a  very  poor  way  to  go 
about  it  The  proper  way,  we  believe,  would  be  by  the  enactment  of  one  of  the 
various  bills  that  were  introduced  at  the  84th  Congress,  such  as  S.  8617  or  S. 
8603,  which  specifically  give  the  States  concurrent  power  to  legislate  with  re¬ 
spect  Co  sedition  against  the  Government  of  the  United  States.  :  .■  i 


LIMITATION*  OF  APPELLATE  JUKI8DK7TI0N 


335 


Wo  do  not  menu  to  lake  tho  position  that  Congress  necessarily  should  enact 
such  a  measure.  Ah  to  that,  our  imsIHoii,  as  stated  Iwforo  a  special  subcomndl- 
too  of  the  Senate  Judiciary  Committee  in  11KW,  fa  rh  follows: 

“Wo  think  tliero  can  l>o  no  difference  of  opinion  ns  to  the  end  objective:  pro¬ 
tection  of  the  national  security.  Tho  Jhhiio  raised  by  tho  Nelson  case  Ih  simply 
whether  that  end  will  or  will  not  bo  promoted  by  permitting  Slate  prosecution* 
for  Kcdltlon  against  tho  United  State*.  It  Ih  whether,  oh  tho  Supremo  Court 
majority  thought,  State  prosecutions  would  conflict  and  Interfere  with  the  Fed¬ 
eral  enforcement  program,  or  whether,  hh  the  minority  thought,  Stato  prosecu¬ 
tion*  would  supplement  and  strengthen  Federal  enforcement. 

“Wo  do  not  f<xd  that  wo  possess  any  s]>eclnl  comjielcm*  for  answering  llicso 
questions.  Wo  suggest  that  tho  committee  secure  the  views  of  the  Attorney  Hen* 
oral,  of  tho  Director  of  tho  Federal  Ilnremi  of  Invesdgntlon,  and  of  reprosentn- 
tlvo  Htnto  law-enforcement  officials.  For  our  part,  wo  aro  quite  willing  to  abide 
by  tho  Judgment  of  the  commtttco  and  the  Congress  as  to  wind  her  concurrent 
prosecutions  hy  State  authorities  for  sedition  against  the  Federal  Government 
would  promote  or  embarrass  milloiml  security." 

The  point  we  are  making  now  Is  simply  Hint  If  Congress  Is  dissatisfied  with 
I  ho  result  of  tho  Nelson  decision,  tho  cure  Is  to  enact  n  statute  In  effect  over¬ 
turning  It.  That  remedy  would  preserve  tho  orderly  processes  of  Iho  law  while 
likewise  achieving  tho  result  presumably  sought  hy  Congress;  vis,  clearing  the 
way  for  Stato  sedition  prosecutions.  S.  20-10,  In  contrast,  would  disrupt  the 
orderly  administration  of  justice,  yet  would  not  clear  tho  way  for  State  sedition 
prosecutions. 

Lot  us  look  at  another  cxnmplo  of  how  8.  2010  would  work  In  practice.  The 
llrst  class  of  cases  which  S.  2010  excludes  from  tho  Supremo  Court's  apisdlatc 
Jurisdiction  Is  those  involving  any  action  or  proceeding  against  a  witness  charged 
with  contempt  of  Congress. 

Theso  contempt  proceedings  are  of  necessity  usually  brought  In  the  District 
of  Columbia,  and  porhniw  It  Is  tho  Intention  of  8.  2010  to  make  tho  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Circuit  the  final  arbiter  In  these 
cases.  Since  tho  Court  of  Appeals  for  the  District  of  Columbia  has  nine  judges, 
and  follows  tho  practice  of  sitting  en  banc  on  Important  eases  on  which  tho 
court  Is  divided.  It  may  well  ho  that  that  court  could  supply  the  desired  con¬ 
sistency  of  decision  ns  resiKKts  contempt  of  Congress  cases  arising  in  the  Dis¬ 
trict  of  Columbia. 

However,  contempt  of  Congress  cases  must  bo  prosecuted  wherever  the  con¬ 
tempt  occurs,  and,  since  congressional  committees  sometimes  sit  outside  the 
District  of  Columbia,  contempt  of  Congress  cnees  do  sometimes  arise  In  other 
Jurisdic  tions.  Thus,  If  the  Supreme  Court  were  deprived  of  authority  to  review 
contempt  eases  there  would  be  no  way  of  resolving  conflicts  among  the  circuit 
courts  of  appeal  and  of  securing  consistency  of  decision. 

Further,  n  person  convicted  of  contempt  of  Congress  In  the  District  of  Columbia 
and  sent  to  a  Federal  prison  elsewhere  would  be  free  to  seek  habeas  corpus  In 
the  Federal  district  court  having  Jurisdiction  over  the  area  In  which  the  prison 
Is  located.  Here  again,  any  conflicts  of  decisions  among  the  Federal  courts 
could  not,  under  S.  2040,  he  resolved  by  the  Supreme  Court. 

These  examples  of  the  unworknbliity  of  the  approach  embodied  in  8.  2010 
could  lx»  multiplied  Indefinitely. 

We  respect  fully  urge  the  subcommittee  that  it  reject  entirely  the  device  of 
curtailing  tho  Jurisdiction  of  the  Supreme  Court,  and  that  If  it  Is  dissatisfied 
with  the  substance  of  particular  court  decisions  It  seek  a  more  appropriate  means 
of  altering  them. 

Wo  are  firmly  convinced  that  S.  2010  would  accomplish  nothing  worthwhile  and 
would,  on  the  contrary,  l>c  productive  of  much  mischief. 

Mr.  So  vn  wine.  Might  I  ask  if  you  were  asked  to  appear  to  testify 
by  Mr.  Meany  or  was  it  by  a  vote  of  the  board  of  directors  or  how 
did  it  come  about? 

Mr.  Harris.  It  was  by  Mr.  Meany,  who  is  the  president  of  the 
organization. 

The  AFI/-CIO  is  opposed  to  the  enactment  of  this  bill  for  reasons 
which  I  will  endeavor  to  state  briefly. 
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Mr.  Sovrwinb.  1)0  you  menu,  sir,  flint  Hie  AFL-CIO  membership 
has  taken  some  kind  of  n  vote  on  this  or  that  ns  n  matter  of  policy 
the  national  leadership  is  against  it? 

Mr.  Hahri8.  I  would  say  that  is  the  situation. 

Obviously  we  have  not  polled  the  mcmltcrship  and  wc  have  not  had 
a  convention  either. 

Dissatisfaction  with  the  decisions  of  the  United  States  Supremo 
Court  is  not  something  new,  and  attempts  to  alleviate  that  dissatis¬ 
faction  by  curtailing  its  jurisdiction  are  not  entirely  new  either. 

The  first  case  over  decided  by  the  Supreme  Court-- a  case  called 
Chisholm — was  the  occasion  of  such  intense  dissatisfaction  that  it  was 
followed  by  the  lltli  amendment  to  the  Constitution  which  was  the 
first  change  in  the  Constitution  after  the  original  Constitution  and 
the  Bill  of  Rights. 

Chisholm  case  hold  in  the  words  of  the  headnote  that — 

A  State  may  be  sued  In  the  Supreme  Court  by  an  Individual  citizen  of  another 
State. 

Actually  it  was  a  suit  on  n  debt  owing  to  British  creditors,  and  this 
decision  was  followed  fairly  promptly,  us  constitutional  amendments 
go,  by  the  11th  amendment,  which  provides  that — 

the  Judicial  power  of  the  United  States  shall  not  be  construed  to  extend  to  any 
suit  In  law  or  equity  commenced  or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  State  or  by  citizens  or  subjects  of  a  foreign  state. 

As  far  as  I  know,  this  is  the  only  amendment  to  article  III  of  the 
Constitution,  the  judiciary  article,  that  has  ever  been  put  through. 
But  on  at  least  one  other  occasion  the  Congress  did  restrict  tho  juris¬ 
diction  of  the  Supreme  Court  out  of  fear  ns  to  how  it  might  decide 
a  particular  case. 

That  is  the  McCardle  caso  in  the  reconstruction  period  with  which 
I  am  sure  you  are  familiar. 

Much  more  often,  dissatisfaction  with  particular  Supreme  Court 
decisions  has  resulted  in  the  decision  being  overruled,  not  by  tampering 
with  tho  Court’s  jurisdiction,  but  by  overruling  the  substantive  prin¬ 
ciple  behind  the  decision. 

That  has  been  done  in  some  instances  by  constitutional  amendment 
such  as  the  16th  amendment  permitting  a  Federal  income  tax,  which 
overruled  a  Supreme  Court  decision  to  the  contrary,  I  think  1  or  2 
other  constitutional  provisions,  and  quite  often  by  statute. 

Now  here  the  proposal  is  to  deprive  the  Supreme  Court  of  jurisdic¬ 
tion  in  some  situations  or  to  some  extent  to  review  five  classes  of  cases. 
We  assume  that  this  proposal  arises  from  dissatisfaction  with  the  re¬ 
cent  decisions  of  the  Court  dealing  with  these  subjects.  We  think  that 
the  proper  remedy,  rather  than  changing  the  Court’s  jurisdiction,  is 
if  the  Congress  is  dissatisfied  with  these  decisions,  that  it  reverse  the 
principles  underlying  them. 

Mr.  Hruska.  Could  that  be  done  in  the  Watkins  case  by  statute, 
Mr.  Harris? 

Mr.  Harris.  In  the  Watkins  case,  Senator,  I  do  not  think  it  would 
take  even  a  statute.  As  I  read  the  Watkins  case,  it  says  a  person  be¬ 
fore  a  congressional  committee  is  entitled  to  be  informed  with  rea¬ 
sonable  precision  of  the  legislative  purpose  to  which  the  questions 
asked  him  are  pretinent,  and  I  think  the  decision  indicates  that  the 
legislative  purpose  could  be  spelled  out  in  any  of  three  ways,  either 
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by  the  resolution  setting  up  the  committee,  or  if  that  is  vague,  perhaps 
by  the  statement  of  the  chairman  of  the  committee  at  the  start  of  tne 
hearing,  or  perhaps  when  the  point  is  raised  by  the  witness,  by  spelling 
it  out  to  him  then. 

There  have  not  been  any  followup  decisions  on  the  Watkins  case, 
so  it  is  not  entirely  clear  yet,  I  think,  how  much  needs  to  be  done 
to  meet  the  Supreme  Court’s  point. 

Mr.  Sourwink.  It  is  clear,  isn’t  it,  however,  that  the  Supreme  Court 
felt  that  the  Watkins  case  had  a  force  and  effect  beyond  the  decision 
which  was  involved  in  that  case,  because  the  Supreme  Court  in  that 
case  had  before  it  the  case  of  a  witness  who  had  been  before  a  com¬ 
mittee  of  the  House  of  Representatives,  and  yet  the  committee  re¬ 
manded  to  the  United  States  Circuit  Court  of  Appeals  for  the  District 
of  Columbia  a  case  involving  an  appearance  of  a  witness  before  a 
committee  of  the  Senate  of  tne  United  States,  so  it  must  have  felt 
that,  what  the  court  laid  down  in  that  decision  in  Watkins  had  a 
bronder  effect  and  applicability  than  to  the  particular  facts  of  that 
case. 

Mr.  Harris.  Oh,  yes,  I  think  so,  but  I  do  not  see  any  reason  to  think 
that  the  decision  cannot  be  met  by  some  alterations  in  the  procedures 
of  the  committees. 

In  fact,  I  am  sure  they  are  trying  to  meet  it.  The  issue  has  of  course 
come  up  before  committees  severaftimes  since.  I  think  that  the  chair¬ 
man  of  the  committees  are  trying  to  meet  it  by  reading,  at  the  outset, 
a  statement  referring  to  the  various  purposes  and  then,  when  the  wit¬ 
nesses  raise  the  point.  I  think  the  committee  chairmen  try  to  spell  that 
out  for  them. 

Mr.  Sourwine.  I  think  you  recognize  it  is  not  the  point  with  re¬ 
gard  to  pertinency  which  does  appear  to  be  the  only  holding  in  the 
case,  but  rather  a  great  deal  of  the  dicta  and  some  of  the  intimations 
in  the  case  that  (1)  the  Court  was  going  to  move  in  and  decide  for 
itself  what  was  pertinent,  (2)  that  pertinency  would  be  a  subject  for 
review  by  the  Court  in  each  case  rather  than  a  decision  by  tne  body 
that  the  Court  was  going  to  decide  whether  the  committee,  (3)  was 
carrying  out  properly  tne  work  assigned  to  it  by  the  parent  body, 
and  some  of  the  other  implications  in  the  case  which  have  been  most 
disturbing  to  the  Congress. 

Senator  Hroska.  And  if  they  are  what  counsel  indicates,  they 
would  completely  remove  from  any  practicality  at  all  any  possibility 
of  a  congressional  committee  interrogating  any  contumacious  witness. 

Mr.  Harris.  I  would  think,  sir,  that  there  is  as  yet  no  basis  for 
saying  that  the  congressional  committees  cannot  meet  this  point. 

Certainly  they  are  endeavoring  to  do  so. 

Mr.  Sourwine.  They  met  the  point  of  pertinency. 

Mr.  Harris.  Of  pertinency. 

Senator  Hruska.  But  not  the  judgment,  not  that  portion  of  the 
opinion  which  indicates  that  it  is  for  the  Supreme  Court  to  deter¬ 
mine  whether  or  hot  in  the  original  instance  the  committee  is  pro¬ 
ceeding  pursuant.  to  the  authorizing  authority  of  the  resolution  itself. 

Mr.  Harris.  I  would  not  think,  sir,  that  that  point  would  be  too 
troublesome.  Actually  the  particular  committee  that  was  involved 
in  the  Watkins  case  has  a  much  more  general  grant  of  authority  than 
is  usually,  I  think,  the  case  with  congressional  committees,  and  that 
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particular  committee  apparently  feels  that  it  can  meet  the  require¬ 
ments  of  the.  Watkins  case  without  a  new  resolution  more  specifically 
defining  its  functions  as.it  is  proceeding  without  seeking  that  and  is 
trying  to  take  care  of  the  pertinency  point  simply  by  statements  at 
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Now  let’s  consider  a  little  what  would  happen  in  that  particular 
class  of  cases,  Senator,  since  you  have  raisea  the  contempt  of ;  Con¬ 
gress  cases.  .......  ( •' 

If  Senator  Jenner’s  bill  became  law,  the  Supreme  Court  would  not 
be  able  to  review  this  category  . of  cases. 

Most  of  those  cases  come  up  initially  in  the  District  of  Columbia, 
and  I  suppose  the  court  of  appeals  here  would  then  become  the  final 
arbiter  on  those  cases  arising  in  the  District. 


Mr.  Creen,  I  believe,  is  his  name;  testifying  earlier  stated  that  they 
did,  but  that  is  not  the  case.  (  .  ,  - 

A  contempt  case  is  brought  in  whatever  Federal  district  the  con¬ 
tempt  takes  place  in. 

Some  of  these  ca$es,for  instance,  have  come  up  in  the  Southern 
District  of  New’  York.  , 

I  am  sure  committee  counsel  is  more  familiar  with  where  they  have 
come  up  than  I  am,;  but:  I.  think  the  Josephson  ease  came,  up  there, 
and  tlxey  will  ccune  up  in  whatever  district  the  committee  happens  to 
be  sitting  when  the  contempt  occurs.  ..  ..... 

It  might  be  Hawaii.  Again  if  the  people,  are  convicted  ai}d:  are 
put  in  Federal  prison  somewhere,  I  take  it  that  they,  can  try  to  sue 
out  a  Writ  of  habeas  corpus  in  whatever  jurisdiction  they  find  .them¬ 
selves;  in  the  Federal  court,  whether  it  be.  in  Atlanta,  teavenworth, 
Alcatraz  or  wherever  else,  ?jo  that  the  possibility,  qf  conflict,  firnpng 
the'  lowey  coq$s  does  .051st  even  in  this  category  of  ca^es  ,if  the 
possibility  of  Suprme  Court  review  is  removed,  .  ..... 

Mr.  Sourwinb.  Of  cour^  f he,. writ  of  habeas  corpus  would  be 
properiy  answered,'  would  it  mot,  by,  a  return  held., by  virtue  of 
conviction  and  mandat©  or,  the  circuit  court  of  appeals. 

Mr.  IBrris.  I  think.the  quesfioh  of  to  what  ejctyait  a,  .conviction 
can  be  .collaterally  attacked  ,pii  habeas  cqrpus  is.a  ‘fairly  .difficult  one. 

Mr.  SdtrawiNE.  Do  you  think  it  is  sttill  opeh.in  ah  area  in  which 

year?  J>aVetep^e4  to  broaden  the,  right  lq  attack  a.coaviction  collator- 

-^So^n^Do  yon'’  think.'  the  dongress  cap  control  habeas 
cofpus  by  statute?  ’  (tJ  '  ,  , .  ,,r  . 

Mr.  Harris.  Th^t.wasth’eWcCfl.wqcfiseitsel^sir.iv  ,1;  ,  -  ..»/ 

Mr.  Sourwine.'  I  mean  ot  her  than  theAteCatote  vcase,, which  .dealt 

»h A haJ^JMrpu^  ttt u  my  ftuesttoh  wesmtended  to  be  much  broader. 
.  .«W» vOUgK^  «®H-hy, stetute  ronko  revisions. ,• with 

Wpbji  will, lie ^d. yvlil  not  he,? :  .•.«mJ-.!v 

Mr.  H/vimiSj  I  ^hiflk  .there  m  a  provision  m  the  Constitution  about 
^spejflfing  fhe  writ  ofkabeee  ooypqs.th.tiipe.of  pease,* 

..  Bii’t  theto ..ft.ptoTisiop, tkftt  ft  iqay. not, be  suspended  in* time  of 
^to,?,  That  would  q,  j  -  h,.  . 
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Mr.  SouBwiN'E.  Does  .that  mean  that  Congress  , could  not  for  in¬ 
stance,  pass  a  statute  providing  that  repeated  writs  of  habeas  corpus 
might  not  be  entertained  without  new  evidence* -that  after  a  writ 
had  been  issued  and  returned,  another  one  would  not  be  issued  on  the 
same  plea  in  jthe  same  cause  without  new  evidence  f 

You  mean  Congress  could  not  enact  anything  like  that  ? 

Mr.  Harris.  I  am  sure  that  Congress  can  to  some  extent  regulate 
that  subject,  but  whether  a  particular  statute  would  be  valid  would 
I  think  require  rather  careful  study.  >!  1  ! ; 

Mr.  Sourwine.  Yes.  t 

Mr.  Harris,  Let’s  look  at  another  type  of  case  at  wlrichthe  statute 
appears  to  be  aimed,  the  matter  of  State  statutes  dealing  with  sedition 
against  the  United  States. 

The  States  have,  of  course,  had  these  statutes  for  many  years  and 
the  States  enforce  these  statutes,  and  their  validity  was  in  general 
upheld  by  the  Supreme  Court  up  until  the  enactment  of  extensive 
federal  sedition  legislation. 

During  World  War  I  there  were  a  considerable  number  of  prosecu¬ 
tions  under  State  sedition  laws.  Those  were  upheld  against  attack. 
The  at  tack  actually  was  mostly  on  due  process  grounds.  : 

A  year  or  two  ago,  however,  after  the  enactment  of  the  Smith  Act 
in  1040  I  believe  tire  Internal.  Sccuri^Afitof  1950,  the  Communist 
Control  Act  in  1954,  aH-of  this  being  FftderaMeg^latiph  d®ahRg  with 
sedition  against,  th&'Cnited  States,  the  SupremeGqurt  held  that*  by 
these  enactmentfLCpngress  had  intended  to  occupy  tnhheld ;  the  entire 
field  of  sedition  against  the  United  (States  to  the  excursion  of  State 
prosecutions  for,  that  offensef-N  ,  A  r-_ , , 

Now  thisdecdsion  sepals  to  rest  simply  ro: 
majority  of  the  Supreme  Court  drew\l  thj 
to  the  intention  of  Gongtgs 
It  is  therefore,  I  take  it,  o; 
declaration,  of  intention  thaf 
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Mr.  S  htbwine. 
section  <  f  the  cod' 
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The  House  Judiciary  committee  did  report  out  such  a  statute.  I  do 
not  know  what  happened  to  the  statute  after  that. 

Now  if,  instead  of  authorizing  the  States  to  prosecute  for  sedition, 
you  enact  this  bill,  what  will  be  the  situation? 

Well,  first  each  State  court  will  decide  for  itself  whether  the  States 
have  power  to  handle  sedition  cases. 

Mr.  Sourwine.  Excuse  me.  Can  Congress  authorize  the  States  or 
any  State  to  prosecute  for  sedition  ? 

Sir.  Harris.  I  take  it  that  it  clearly  can. 

Mr.  Sourwine.  Don’t  you  think  perhaps  all  that  Congress  could 
do  would  be  to  declare  unequivocally  its  own  intent  not  to  preempt 
the  field? 

The  authority  of  the  States  does  not  flow  from  the  Congress,  could 
not  flow  from  the  Congress.  The  authority  of  the  States  is  residual 
under  the  Constitution. 

Mr.  Harris.  Yes;  I  would  accept  that  formulation. 

I  think  what  the  Congress  would  do  would  be  to  remove  any  barrier 
to  State  action  which  might  arise  from  an  inference  that  Congress  had 
intended  to  occupy  the  field  or  to  preclude  State  action. 

Suppose  instead  of  doing  that,  this  bill  were  enacted. 

Then  it  would  be  up  to  each  State  to  decide  for  itself  whether  the 
Federal  Congress  had  preempted  the  field  of  sedition  against  the 
United  States  or  whether  it  had  not. 

Now  maybe  they  would  take  the  enactment  of  a  bill  like  this  as  .a 
suggestion  that  they  disregarded  the  Nelson  case,  but  maybe  they 
would  not,  and  in  the  Nelson  case  itself  the  Supreme  Court  of  Penn¬ 
sylvania  held  that  the  Federal  enactments  had  preempted  the  field. 

The  Supreme  Court  there  was  not  reversing — its  decision  did  not 
reverse  the  State  court’s  assertion  of  jurisdiction. 

It  affirmed,  ratherj  the  Supreme  Court  of  Pennsylvania  that  the 
States  had  no  authority. 

I  think  the  Supreme  Court  of  Kentucky  has  since  ruled  the  same 
way. 

Now  suppose  some  other  State  supreme  court  was  more  assertive  of 
State  jurisdiction  and  said  “Yes;  we  can  prosecute  for  sedition.” 

Then  you  would  have  the  situation  that  the  defendant,  after  con¬ 
viction,  could  go  into  a  Federal  district  court  and  make  his  try  for 
habeas  corpus,  and  whatever  may  be  true  of  the  State  courts,  the 
Federal  courts  are  usually  quite  conscientious  about  following  the 
decisions  of  the  United  States  Supreme  Court,  so  that  they  would 
probably  let  the  people  out. 

All  you  would  have  done  was  provide  for  confusion,  litigation. 
You  would  not  have  cleared  the  way  for  the  States  to  prosecute  for 
sedition. 

Mr.  Sourwine.  I  note,  Mr.  Harris,  in  your,  prepared  statement 
that  you  said  at  one  point  that  the  Nelson  decision  was  originally  in 
the  Supreme  Court  of  Pennsylvania  and  you  added : 

Thus,  In  the  Nelson  case  Itself,  the  end  result  would  have  been  the  same 
even  if  this  2646  had  been  on  the  law  books. 

It  is  correct,  is  it  notj  that  if  there  had  been  no  appeal  from  the 
Pennsylvania  court  decision,  that  decision  would  have  been  stare 
decisis  in  Pennsylvania  but  the  antisubversive  laws  in  41  other  Stales 
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would  have  been  affected  as  they  were  by  the  United  Stales  Supreme 
Court’s  decision. 

Mr.  Harris.  Yes;  Nelson  would  still  have  been  acquitted  but  it 
would  have  been  up  to  the  other  States  to  decide  the  issue  as  the  issue 
came  up. 

Mr.  SooBWiNB.  Whereas  in  the  Nelson  case  the  United  States  Su¬ 
preme  Court  used  language  which  has  been  intended  to  mean  and 
accepted  in  various  State  supreme  courts  as  meaning  that  no  State 
antisubversive  law  may  stand,  that  the  Congress  has  completely  pre¬ 
empted  the  field. 

Mr.  Harris.  1  take  it  that  that  is  what  it  means,  but  I  think  it 
could  be  overruled  by  a  congressional  declaration  to  the  contrary. 

Now  if  that  is  the  decision  of  Congress,  I  do  not  think  there  would 
be  anything  shocking  or  novel  about  having  the  States  handle  cases  of 
this  type. 

They  did  after  World  War  I  of  course,  and  there  was  no  constitu¬ 
tional  impediment  found  at  that  time. 

I  take  it  there  is  not  a  constitutional  impediment  now  but  only  a 
statutory  one. 

I  would  like  to  make  a  comment  if  I  may  on  the  question  of  the  con¬ 
stitutionality  of  S.  2646. 

I  do  this  with  some  trepidation  because  I  have  not  studied  it  with 
the  care  that  should  always  be  used  before  reaching  a  conclusion  on 
such  a  matter. 

Article  III,  in  dealing  with  the  appellate  jurisdiction  of  the  Su- 

Kreme  Court,  does  of  course  state,  with  such  exceptions,  that  it  shall 
ave  appellate  jurisdiction  in  appellate  categories  of  cases  “with  such 
exceptions  as  the  Congress  shall  make.” 

I  would  suppose  that  the  power  of  the  Congress  under  that  pro¬ 
vision  is,  however,  limited  by  the  Bill  of  Bights  lust  as  all  other  pew- 
el's  of  the  Federal  Government  are  limited  by  the  Bill  of  Bights. 

Specifically  I  would  suppose  that  just  like  the  commerce  clause  and 
the  treaty  power  or  any  other  Federal  power,  that  they  must  be  exer¬ 
cised  in-accordance  with  due  process  and  other  provisions  of  the  Bill 
of  Bights. 

If,  for  instance,  the  Congress  should  enact  a  law  stating  that  a 
particular  litigent,  a  particular  named  litigant,  could  not  appeal  a 
case,  or  that  a  court  could  not  have  jurisdiction  to  entertain  an  appeal 
of  a  particular  named  litigant,  I  would  think  that  that  would  be 
unconstitutional,  that  that  law  would  itself  violate  the  due  process 
clause. 

Now  this  is,  of  course,  not  the  same  sort  of  thing. 

It  seems  to  me  that  the  question  on  a  statute  like  this  would  be 
whether  there  was  any  reasonable  basis  oil  which  it  could  presume 
that  Congress  could  segregate  out  these  types  of  cases. 

Mr.  Sourwine.  Does  it  nave  to  be  reasonable? 

Mr.  Harris.  Yes,  I  think  that  the  test  of  due  process  is  reason¬ 
ableness. 

There  is  of  course  a  presumption  of  reasonableness  I  think. 

Mr.  Sourwine.  No,  I  mean  does  the  exercise  by  the  Congress  of 
its  authority  under  article  II,  section  2,  paragraph  2,  have  to  be 
reasonable? 

Isn’t  that  a  discretion  given  to  the  Congress? 
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Mr.  Harris.  No,  I  do  not  think  it  is  absolntcJ  any  more  than  any 
other  power  of  Congress.  That  is,  1  think  it  is  subject  to  the  limita¬ 
tions  of  tho  due  process  clause. 

Mr.  SoimwiNK.  You  think  that,  the  due  process  clause  gives  anyone 
a  right  of  appeal  to  tho  Supreme  Court  of  the  United  States  ?  Aren’t 
you  confusing  the  right  to  have  your  cause  reviowed  with  the  right 
to  lmvo  it  appealed  to  the  Supreme  Court  i 

Mr.  Harris.  I  think  it  gives  a  person  the  right  that  his  right  of 
appeal  shall  not.  be  taken  from  him,  except  under  duo  process  of  law. 

Air.  Sourwin'k.  Is  there  any  right  of  appeal  except. by  statute? 

Mr.  Harris.  No,  I  do  not  thinlc  there  is,  and  t  do  not  think  that 
duo  process  requires  that  a  right  of  appeal  be  given. 

Air.  SmmwiNK.  No,  I  would  agree. 

Mr.  Harris.  And  if  all  of  the  Supreme  Court’s  appellate  jurisdic¬ 
tion  were  taken  from  it,  it  seems  to  me  that  that  would  probably  lm 
permissible. 

Mr.  Sourwink.  There  are  a  lot.  of  cases  under  which  you  can  argue 
that  you  cannot  take  it  at  all. 

Mr.  Harris.  It  is  a  problem  of  classification  that  it  seems  to  mo 
raises  tho  problem. 

Mr.  SoumviXE.  If  tho  Supremo  Court’s  jurisdiction  is  taken  away 
within  a  particular  area  affecting  equally  all  persons  within  that  area, 
there  is  no  due  process  problem  that  arises,  is  there ? 

Mr.  Harris.  I  think  that  would  dopeiul  on  whether  the  definition 
of  tho  area  itself  violated  the  duo  process  clause.  I  have  given  one 
example  that  I  think  would  bo  a  violation  if  yon  named  a  particular 
person. 

Mr.  Sour  wink.  I  am  talking  about  what  is  in  this  bill. 

Mr.  Harris.  I  would  think  a  provision  that  the  Supreme  Court 
shall  not  have  jurisdiction  to  hear  appeals  by  Negroes  would  violate 
the  Constitution. 

Mr.  Sovrwine.  There  is  nothing  like  that  in  this  bill. 

Mr.  Harris.  No,  but  I  point  tnnt  out  simply  in  answer  to  your 
suggestion  or  what  I  took  to  be  your  suggestion,  that  there  are  no 
limitations  on  the  power  of  the  Congress  under  article  3,  section  2, 
paragraph  (2).  It  seems  to  me  that  there  nre  some  due  process  limi¬ 
tations.  The  question  then  is  what? 

Mr.  Sourwinb.  What  I  said  might  certainly  be  accepted  as  an 
intimation  that  that  was  a  view. 

However,  what  I  was  trying  to  do  was  to  get  at  your  view  on  the 
constitutionality  of  the  provisions  of  this  bill. 

You  have  previously  raised  the  due  process  question. 

Mr.  Harris.  Yes. 

Mr.  Sourwinb.  And  I  was  wondering  if  you  see  any  due  process 
question,  actual  or  possible,  under  this  bill. 

Mr.  Harris.  I  do  see  a  possible  question. 

Mr.  Sourwine.  What  is  it? 

Mr.  Harris.  And  I  am  not  clear  on  what  the  answer  to  it  would 
be.  It  does  not  seem  to  me  an  open  or  shut  question  either  way  as 
to  whether  the  bill  would  be  constitutional. 

Mr.  Sourwinb.  Which  of  the  provisions  there  do  you  have  in  mind 
as  raising  a  due  process  question  ? 

Mr.  Harris.  I  would  think  that  they  all  raise  some  question. 
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Mr.  Sourwine.  In  what  way? 

Mr.  Harris.  But  I  am  not  sure  that  tho  nnswer  would  be  the  same 
caso  in  all  of  them.  It  may  be,  for  instance,  that  depriving  the  Su¬ 
premo  Court  of  jurisdiction  to  review  admissions  to  the  State  bar, 
that  that  entire  category  of  cases  might  be  accepted  by  the  Court  ns 
a  reasonable  category  and  the  elimination  of  that  jurisdiction  ns  not 
violating  the  duo  process  clause. 

Some  of  tho  other  matters;  on  tho  other  hand,  might  bo  treated 
differently.  I  was  a  little  bit  surprised,  incidentally,  to  hear  the 
gentleman  representing  the  Confederate  States  who  preceded  me 
expressing  his  resentment  over  the  Supreme  Court’s  ever  thinking 
that  it  could  review  State  exclusions  from  the  bar.  because  the  Supreme 
Court’s  first  intervention  in  that  field  was  on  behalf  of  the  former 
adherents  of  the  Confederacy. 

following  tho  Civil  War  various  States  hatred  tho  practico  of  ex- 
Confedoratos’  practice  of  the  law  and  in  Ea  parte  Garland  the  Su- 

fremo  Court  hold  these  State  laws  were  unconstitutional,  that  being, 
think,  tho  first  Supreme  Court  ruling  on  tho  right  to  practice  law 
before  a  State  bar. 

Mr.  Sourwine.  There  is  no  similitude  between  the  Konigsberg 
and  Schware  cases  and  that  situation,  is  there?  There  you  had  under 
construction  a  State  statute  which  was  declared  and  found  by  the 
Supremo  Court  to  set  tip  an  unreasonable  classification.  Here  you 
have  cases  of  the  exorcise  of  a  discretion  by  a  board  of  bar  examiners 
in  a  finding  with  respect  to  the  character  of  an  applicant. 

Mr.  Harris.  Tho  cases  obviously  are  not  the  same. 

I  think  the  Missouri  statute  in  the  Garland  case  was  held  to  be  an 
ex  post  facto  law.  If  you  had  a  State  statute  which  now  barred  from 
the  practico  of  law  anyone  who  had  ever  been  a  member  of  tho  Com¬ 
munist  Party,  you  would  liavo,  I  think,  the  same  sort  of  question  that 
was  presented  in  the  Garland  case,  though  as  a  good  Southerner  I  am 
not.  suggesting  that  adherence  to  the  Confederacy  would  stand  on  the 
same  footing  as  membership  in  tho  party. 

Mr.  Sourwine.  In  the  Garland  case  was  there  involved  the  question 
of  disbarment  in  ciTect  or  only  the  question  of  admissions?  Did  it 
seek  to  bar  from" the  practice  of  law  men  who  had  been  at  the  bar  of 
those  States  but  who  hnd  adhered  to  the  Confederacy? 

Mr.  Harris.  I  would  say  both. 

Mr.  Sourwine.  It  did  then  involve  the  taking  away  from  a  prac¬ 
ticing  lawyer  his  right  to  his  livelihood  ? 

Mr.  Harris.  Both  practicing  or  prospective. 

Mr.  Sourwine.  But  it  did  involve  the  taking.  If  a  statute  of  that 
nature  was  a  statute  and  if  a  statute  is  bad  it  is  bad,  and  if  it  included, 
ns  you  say,  an  ex  post  facto  feature  of  punishing  a  man  by  taking 
away  from  him  his  livelihood  for  a  crime  that  was  not  a  crime  at  the 
time  it  was  committed,  wouldn’t  it  be  a  considerably  different  principle 
from  what  is  involved  in  the  Schware  and  Konigsberg  case! 

Mr.  Harris.  I  do  not  think  so  myself.  I  really  do  not  think  admis¬ 
sion  to  the  bar  stands  on  any  different  footing  from  disbarment. 

Mr.'SouRWiNE.  Do  you  think  a  man  has  a  right  to  admission  to  the 
bar? 

Mi*.  Harris.  I  think  ho  has  a  right  to  be  admitted  to  the  bar  with¬ 
out  the  interposition  of  unconstitutional  obstacles,  or  that  he  has  a 
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right  to  have  his  admission  to  the  bar  passed  upon  in  consonance  with 
constitutional  principles. 

I  think  that  ne  would  have  a  right,  for  examplo,  to  a  fair  hearing 
before  being  denied  admission  to  the  bar. 

Now,  unlike  some  of  these  other  witnesses,  I  do  not  assume  from 
those  cases  that  a  court  cannot  disbar  Communists ;  I  do  not  assume 
that  membership  in  the  Communist  Party  cannot  be  made  a  ground 
for  disbarment. 

It  seems  to  me  it  probably  can.  Certainly  in  the  American  Com¬ 
munications  Commission  v.  Dowds  in  upholding  the  constitutionality 
of  a  non-Communist  affidavit  provision  of  the  Taft-Hartley  Act,  I 
understand  that  case  as  saying  that  it  is  constitutional  to  bar  union 
officers  who  are  Communists  or  to  bar  Communists  from  union  office. 
It  seems  to  me  that  decision  holds. 

Incidentally,  I  argued  the  case  and  lost  it.  If  Communists  can  be 
barred  from  holding  union  office,  it  seems  to  me  it  would  be  surprising 
indeed  if  they  cannot  be  barred  from  practicing  law.  I  would  suppose 
that  they  can  be. 

One  of  the  earlier  witnesses  was  asked  whether  ho  knew  of  any 
cases  that  bore  on  the  constitutionality  of  the  bill.  I  would  suggest 
thatTruax  and  Corrigan  may  have  some  bearing. 

Mr.  Sourwine.  What  is  that  case,  sir? 

Mr.  Harris.  Truax  v.  Corrigan. 

Mr.  Sourwine.  Doyou  have  the  citation  of  the  case  ? 

Mr.  Harris.  No,  I’m  sorry,  I  don’t.  It  was  about  1920.  It  did  not 
have  to  do  with  a  Federal  statute  but  it  had  to  do  with  an  Arizona 
statute  taking  from  the  State  equity  courts  jurisdiction  in  certain 
types  of  picketing  cases. 

Mr.  Sourwinb.  Was  that  decided  under  the  Federal  Constitution  ? 

Mr.  Harris.  It  was  decided  under  the  Federal  Constitution,  pri¬ 
marily,  I  think,  the  equal  protection  clause.  I  am  not  sure  that  the 
case  would  be  followed  today.  It  was  a  6-4  decision  even  then. 

Mr.  Sourwinb.  Did  it  in  any  way  deal  with  the  right  of  the  Con¬ 
gress  to  regulate  the  appellate  jurisdiction  of  the  United  States 
Supreme  Court? 

Mr.  Harris.  No,  but  I  would  suppose  that  the  right  of  the  States 
to  regulate  the  jurisdiction  of  the  State  courts  is  not  less  than  the 
right  of  the  Congress  to  regulate  the  jurisdiction  of  the  Federal 
courts. 

Mr.  Sourwine.  That  would  depend  entirely  upon  what  the  State 
constitution  provided,  and  whether  the  attempted  regulations  were  in 
violation  of  the  Federal  Constitution. 

Mr.  Harris.  I  meant  as  far  as  the  Federal  Constitution  is  con¬ 
cerned. 

Mr.  Sourwine.  Y ou  say  the  State  power  would  be  not  less  ? 

Mr.  Harris.  I  would  say  that  as  far  ns  the  Federal  Constitution  is 
concerned,  the  power  of  the  State  legislature  to  regulate  the  jurisdic¬ 
tion  of  State  courts,  I  should  think,  would  be  no  less  than  the  power 
of  the  Congress  to  regulate  the  jurisdiction  of  the  Federal  courts. 

Mr.  Sourwinb.  But  the  power  of  the  Congress  to  regulate  the  juris¬ 
diction  of  the  Federal  courts  was  a  specific  grant  carved  out  of  the 
whole  powert  the  power  of  the  States  is  resiaual  nnd  not  granted  by 
the  Constitution. 
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Mr.  Harris.  I  do  not  assume  that  a  residual  power  is  any  more 
restricted  than  a  granted  one.  I#  the  States  are  subject  to  the  limi- 
tationsof - 

Mr.  Sourwine.  But  it  would  be  if  the  grant  is  absolute,  as  in  terms 
this  grant  appears  to  be. 

Mr.  Harris.  Yes,  that  is  exactly  why  I  think  the  Truax  and  Corri¬ 
gan  is  relevant,  showing  that  the*  grant  is  not  absolute  but  is  subject 

to  the  restrictions  of  the  due  process  or  in  the  case  of  the  equal - 

Mr.  Sourwine,  As  you  have  stated  it,  it  did  not  have  anything  to 
do  with  the  grant  in  section  3,  article  3  of  the  Constitution. 

Mr.  Harris.  No,  no.  Although  the  States  presumably  were 

granted  authority  to  fix  the  jurisdiction  of  their  courts  as  far  as 
tate  law  is  concerned,  and  that  of  course  is  not  a  Federal  ques¬ 
tion — 

Mr.  Sourwine.  No. 

Mr.  Harris.  Their  authority  in  that  regard  was  held  in  that  case 
to  be  subject  to  the  restrictions  of  the  14th  amendment.  Now  I 
would  supose  that,  on  exactly  the  same  basis,  the  authority  of  the 
Congress  to  fix  the  appellate  jurisdiction  of  the  Supreme  Court  would 
be  subject  to  the  due  process  clause  of  the  fifth  amendment. 

Sir.  Sourwine.  I  see  your  point.  It  would  fall  entirely  on  the 
basis  of  a  different  amendment, however. 

Mr.  Harris.  Yes. 

Mr.  Sourwine.  The  State  power  does  not  come  in  the  same  line, 
nor  would  the  restriction  upon  it  fall  in  the  same  line  as  aiiy  restric¬ 
tion  upon  the  congressional  power. 

Now  going  back  to  due  process,  would  you  point  out  please  the  sec¬ 
tions  inhere — you  said  they  all  involve  due  process  questions — would 
you  please  tell  us  how  they  do,  so  that  we  can  see  how  the  duo  process 
question  is  going  to  arise. 

Mr.  Harris.  Your  first  category  is  contempt  of  Congress  cases. 
Mr.  Sourwine.  Is  that  what  the  bill  says? 

Mr. Harris.  Yes: 

Any  case  where  there  Is  gone  into  the  question  of  validity  of  any  action  or 
proceeding  against  a  witness  charged  with  contempt  of  Congress. 

In  those  cases,  the  Congress,  instead  of. punishing  contempt  itself, 
is  resorting  to  the  Federal  courts  for  punishment  of  this  offense.  It 
is  invoking  the  judicial  power  of  the  United  States,  and  yet  at  the 
same  time  it  is  singling  out  this  class  of  cases  as  one  that  may  not  go  to 
the  Supreme  Court.  Now  does  this  involve  an  issue  of  due  process 
or  does  it  not? 

Mr.  Sourwine.  The  Congress  could  initially  in  writing  the  con¬ 
tempt  statute,  or  could  now  Dy  way  of  a  repeal  and  substitution  pro¬ 
vide  in  a  contempt  statute  that  the  cases  should  be  tried  before  special 
three-judge  courts  and  that  the  judgmens  of  those  courts  should  be 
final;  could  it  not? 

Mr,  Harris.  I  am  not  sure.  I  think  there  is  a  question,  as  I  say, 

it  is  not  something  that  I  would - 

Mr.  Sourwine.  Is  that  a  question  because  of  the  subject  matter 
here  or  because  you  question  the  right  of  the  Congress  to  set  up  a 
three-judge  court  and  make  its  decision  final  on  appeal. 

Mr.  Harris.  No,  I  raise  the  question  rather  than  answer  it,  but  I 
question  whether  Congress  can  single  out  particular  categories  of 
cases  and  exclude  them  from  Supreme  Court  review. 
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Mi*.  Soupwine.  Hasn’t  tlint  been  dono  in  a  number  of  occasions? 

Mr.  Harris.  The  typo  of  case  (lint  you  pose,  the  type  of  statute 
that  you  pose  of  n  three-judge  court  with  final  powers  of  decision,  1 
would  think  that  tho  constitutionality  of  that  stood  on  a  clearer  foot¬ 
ing  than  tho  constitutionality  of  tho  provision  in  this  bill,  as  (hero 
your  distinction  would  bo  more  procedural  and  less  substantive  than 
it  is  here. 

-*  Mr.  Sou n wink.  You  mean  there  the  review  by  tho  Supremo  Court 

was  not  in  fact  excluded. 

-*•  Mr.  Harris.  No.  I  think  in  the  situation  you  are  supposing  of  a 

threo-judgo  court  with  tho  linal  power  of  decision,  it  would  apply  for 
tho  future  to  all  of  this  general  category  of  cases,  and  I  think  that 
-  that  might  stand  on  a  bettor  footing  ns  regards  duo  process  than  a 

_  statute  singling  out  l  or  r>  subject  matters  and  saying  that  the  Court 

m  cannot  review  them. 

**  Mr.  SoimwtNK.  Hut  this  threo-judgo  court  proposition  would  nppl.v 

”  perhaps  to  only  a  particular  subject  matter.  That  has  been  dono 

*  bofore  in  our  jurisprudence ;  hasn’t  it  ? 

Mr.  Harris.  Well,  I  can  recall  that  in  tho  aluminum  case  tho  final 
power  of  decision  was  vested  in  the  court  of  appeals.  There  were, 
“  of  course,  particular  reasons  for  doing  that. 

~  Tho  Supreme  Court  could  not  get  a  quorum.  Hut. if  you  had  cer- 

,  tain  gonernl  categories  of  cases,  and  a  roasonnblo  basis  for  specifying 

“  a  different  procedure  with  regard  to  them  not  ending  in  Supremo 

**  Court  review,  I  would  think  that  in  some  cases  that  could  be  dono 

consistently  with  tho  Constitution. 

2  Mr.  Sou’mviNB.  Yes,  but  you  say  here  you  don’t  think  it  can  be. 

*  Mr.  Harris.  No,  I  said  that  I  am  doubtful  nbout  it.  I  do  not  regard 

it  is  at  all  ail  open-and-shut  question. 

Mr.  Sou nw ink.  You  do  not  think  this  is  a  reasonable  category,  and 
therefore  it  raises  a  duo-process  question?  .  _ 

Mr.  Harris.  I  think  that  that  is  tho  due-process  question.  I  think 
that  if  the  Supremo  Court  concluded  that  these  were  not  reasonable 
categories,  that  they  would  hold  that  there  was  a  violation  of  due 
process. 

Now  I  have  given  you,  for  example,  some  examples  of  categories 
that  I  mn  sure  it  would  hold  were  not  reasonable,  such  as  colored 
people,  or  Democrats  or  Republicans.  Whether  any  Of  these  cate¬ 
gories  would  be  held  not  reasonable,  I  do  not  know,  but  I  think  that 
there  is  a  question. 

Mr.  SotrmviNE.  What-  is  it  that  a  man  may  not  be  deprived  of  with¬ 
out  due  process  of  la  w  ? 

Mr.  Harris.  Life,  liberty,  or  property. 

Mr.  Soorwine.  Does  a  man  have  any  property  in  an  appeal  or  a 
right  of  appeal  to  the  Supreme  Court  of  the  United  States? 

Mr.  Harris.  I  do  not  think  that  the  problem  is  whether  he  has 
property.  , 

Certainly  in  criminal  prosecutions  liberty  is  atstake,  and  the- ques¬ 
tion  is  rather  whether  he  is  being  deprived  of  it  without  due  process 
of  law.  Then  from  there  your  question  would  be  whether  a  procedure 
which  singles  out  this  particular  category  of  cases  and  excludes  it 
f  rom  Supreme  Court  review  is  due  process.  ’ 
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Now  (o  lake  the  contempt-of-Co»grcss  coses,  for  example;  I  should 
suppose  that  (ho  argument  in  support  of  excluding  them  from  Su¬ 
preme  Court  review  is  that  contempt  of  congressional  committees  is 
widespread,  that  it  is  interfering  with  the  work  of  those  committees, 
that  you  need  n  speedy  and  final  resolution  of  contempt  prosecutions 
in  order  for  congressional  committees  properly  to  do  their  work,  and 
soon. 

That  is  the  sort  of  argument  I  would  think  would  be  made  in  sup¬ 
port  of  it,  and  I  think  I  have  already  indicated  the  other  way. 

Mr.  Sourwine.  Docs  any  person  have  a  right  to  have  his  cause  ad¬ 
judicated  in  more  than  one  court?  Can  it  be  lack  of  duo  process  to 
fail  to  provido  a  review  procedure  in  a  higher  court  ?  _ 

Mr.  Harris.  I  think  it  can.  if  tho  refusal  to  provide  appellate  pro¬ 
cedure  involves  an  unreasonable  classification.  If  it  applied  to  every¬ 
body,  I  think  it  couldn’t.  I  don’t  think  thntr - 

Air.  SoumviNE.  Hut  when  yon  are  dealing  with  a  class  of  crime, 
when  you  mnko  the  appellate  procedure  available  or  withdraw  it  with 
respect  to  a  particular  class  of  crimo,  that  cannot  be  said  to  be  an 
unreasonable  classification  of  persons,  can  it,  oven  if  your  class  of 
crimo  is  so  narrow  ns  a  particular  olTenso? 

Air.  IIarius.  If  it  wore  so  narrow  ns  to  be  a  particular  offense,  I 
think  it  might  be  held  to  be  invalid. 

Mr.  SoumviNE.  I  do  not  mean  “particular  offense”  in  the  sense  of 
what  is  done  by  one  individual,  but  I  mean  a  particular  offense,  a 
particular  offense  in  the  sense  of  anybody  who  does  it  commits  a  crime. 

Mr.  Harris.  I  am  not  sure  that  the  McCardle  statute  which  was 
aimed  at  a  particular  case  would  lie  decided  the  same  way  these  days. 
I  am  a  little  bit  surprised  that  some  of  the  people  have  defended  it 
who  hnve. 

According  to  some  of  the  historical  accounts  of  the  decision,  I  think 
the  Supreme  Court  rather  welcomed  avoiding  the  hot  potato  that 
was  involved  in  that  case,  and  probably  welcomed  having  Congress 
take  the  jurisdiction  away  from  it.  But  the  precedent  has  usually 
been  regarded  as  a  very  bad  one  of  having  the  Congress  move  to  bar 
a  particular  appellant  or  a  particular  case  from  the  Supreme  Court 
because  of  fear  how  it  might  decide. 

AH.  Sourwine.  Is  that  what  AIcCardle  did  ? 

Air.  Harris.  Yes. 

Air.  Sovrwine.  Not  in  terms. 

Air.  Harris.  Not  in  terms,  but  in  purpose. 

Air.  Sourwine.  The  AIcCardle  statute  in  terms,  ns  vou  know,  did 
not  withdraw  anything  from  the  Supreme  Court.  It  did  not  bar 
anything  from  the  Supreme  Court.  It  simply  repealed  a  prior  grant 
of  authority. 

Air.  Harris.  Of  authority. 

Air.  SoumyiNE.  And  the  Supreme  Court,  said,  “We  have  no  appel¬ 
late  authority  except  that  which  Congress  gives  us.” 

Air.  Harris.  And  they  said,  “We  have  no  authority  to  go  behind 
the  motives  of  Congress  in  passing  the  statute.” 

Air.  Sourwine.  That  used  to  be  good  law,  they  would  not  interfere 
with  matters  polit  ical  as  they  call  them. 

Air.  Harris.  I  am  not  sure  that  it  is  still  good  law. 

Air.  Sourwine.  Certainly  the  Supreme  Court  has  narrowed  the 
field  of  what-  they  will  consider  politically  and  of  what  they  will  keep 
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their  hands  off.  Would  you  continue,  sir,  with  tho  other  points  there 
\vl lirli  you  consider  raise  i lie  quest  ion  ( 

Mr.  1 1  .Minis.  Tlir  next  category  of  cases  which  would  lie  withdrawn 
from  Supremo  Court  ivviow  are  those  involving  the  validity  of  any 
action  of  any  oflicer  or  agency  of  the  executive  branch  of  the  Gov¬ 
ernment  with  I'osjiect  to  individuals  whoso  retention  may  impair  the 
security  of  the  United  States  Government. 

I  have  cut  that  down.  1  take  it.  that  the  genenil  category  is  cases 
involving  the  security  or  loyally  of  (tuited  Stales  employees. 

Here  again,  as  I  suspect  that  we  both  recognize,  wo  arc  dealing 
with  a  very  uncertain  Held  of  law  in  which  the  precedents  arc  few 
and  far  between.  My  own  feeling  is  that  elimination  of  Supreme 
Court  review  of  these  cases  might  not  raise  the  problems  that  it 
would  in  some  of  the  other  situations. 

It.  may  bo  that  1  am  simply  influenced  l»y  the  many  ycais  that 
passed  without  this  ever  being  the  subject  of  litigation  at  all. 

Sir.  Sopkwink.  Aren't  von  really  just  saving  that,  if  the  Supreme 
Court,  mnkes  up  its  mind  not  to  let  the  Congress  do  this,  they  are 
going  to  Hnd  a  basis  for  declaring  the  act  of  Congress  unconstitu¬ 
tional? 

Mr.  1  I.muiis.  I  do  not  know  that  I  would,  pitch  it  that  strongly, 
but  when  yon  say  something  is  unconstitutional,  you  can  uso  the 
pliraso  in  2  or  It  different  ways. 

Yon  can  use  it  to  mean— -if  I  say  it-  is  unconstitutional  that  may 
mean  that- 1  think  it  ought  to  be,  it  may  mean  that  I  think  tho  Supreme 
Court-  would  so  hold  if.  The  latter  may  bo  tho  practical  definition. 

Mr.  Sourwinb.  Which  way  did  you  intend  to  uso  it  with  respect 
to  the  provisions  of  this  bill? 

Mr.  Harris.  I  think  it  would  present  a  constitutional  issue  for  de¬ 
cision  by  the  Supreme  Conrt,  and  I  think  that  it  would  bo  a  snb- 
stantiarquestion. 

How  the  Court  would  decide  it,  I  do  not  know.  I  think  it  might 
decide  differently  under  one  subsection  than  under  another. 

What- 1  wish  to  do  is  express  my  disagreement  with  some  of  the 
prior  witnesses  who  have  said  that  there  is  no  limitation  whatever 
upon  the  power  of  Congress  to  say  whnt  cases  may  go  to  tho  Supreme 
court  nnd  whnt  may  not. 

I  take  it  that  you  may  agree  with  me  at  least  if  the  legislation  were 
written  in  the  language  of  classes  of  appellants. 

Mr.  Sourwine.  Wouldn’t  you  say  that,  in  view  of  (1)  the  long  line 
of  Supreme  Court  cases  which  have  held  that  the  appellate  power 
of  the  Supreme  Court  was  nchieved  only  by  grant  from  the  Congress, 
and  that  it  hnd  no  nppellate  power  not  granted  by  the  Congress,  and 
(2)  the  somewhat  substantially  shorter  line  of  cases  which  represent 
the  only  divergent  view,  that  is  Mr.  Storey’s  view,  that  the  appellate 
power  of  the  Supreme  Court  under  article  III  is  a  constitutionally 
granted  power  but  is  subject  to  the  exceptions  nnd  regulations  of  the 
Congress,  and  that  when  the  Congress  by  act  purports  to  grant  cer¬ 
tain  nppellate  powere,  it  is  in  fact  only  by  implication,  by  leaving 
them  out  of  the  specific  grant  language,  indicating  the  powers  that  it 
wants  to  restrict  or  to  keep  from  the  court,  and  (3)  the  further  fact 
that  the  Supreme  Court,  so  far  as  we  have  been  able  to  find,  has  never 
held  that  Congress  did  not  have  the  power  to  regulate  or  make  ex- 
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captions  to  the  Supreme  Court’s  jurisdiction,  find  a  virtual  necessity 
in  tho  holding  that  so  long  at  least  as  Congress  makes  a  reasonable 
classification  it  may  make  exceptions. 

Mr.  Hakims.  Yes,  1  would  agree  with  that.  I  think  tho  problem  is 
the  reasonableness  of  tho  classification. 

Mr.  SoimwiNK.  And  you  my  you  have  doubts  as  to  tho  reasonable¬ 
ness  of  all  five  of  tho  classifications  in  this  bill. 

Mr.  1Iaiuus.  Doubts  as  to  all  five,  but  not  the  same  degree  of  doubt 
exactly. 

Mr.  SoimwiNK.  Yes.  Which  ones  do  you  think  arc  tho  worst? 

Mr.  Hakims.  I  think  in  any  criminal  case  that  you  have  got  a  greater 
problem  to  begin  with  than  in  a  civil  case.  I  tend  to  think  also  that 
tho  cases  involving  government  employment  may  be  the  easiest 
ones  from  tho  standpoint  of  upholding  tho  statute. 

Mr.  Souuwinb.  All  right,  sir. 

I’m  sorry  1  have  asked  so  many  questions.  I  hope  I  have  not  un¬ 
duly  prolonged  tho  matter  here,  but  I  did  want  to  get  your  views 
clearly  on  tho  record. 

Mr*  Hakims.  Thunk  you.  It  has  been  a  pleasure. 

Mr.  Souuwinb.  Is  there  anything  else  you  want  to  add,  sir? 

Mr.  IIaukis.  No,  I  do  not  think  so.  Thanks. 

Senator  IIkuska.  Wo  want  to  thank  you,  Mr.  Harris,  and  I  do 
thank  you  on  behalf  of  the  subcommittee  for  your  appearance  here 
and  your  contribution  to  the  hearing  in  this  case. 

(Whereupon,  at  5 : 30  p.  m.,  the  subcommittee  adjourned  to  recon¬ 
vene  at  10  a.  m.  Tuesday,  March  4, 1958.) 
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TUESDAY,  MARCH  4,  1958 

United  States  Senate, 
Subcommittee  To  Investigate  the 
Administration  of  the  Internal  Security  Act, 
and  OniKR  Internal  Security  Laws, 
of  the  Com3Iittee  on  the  Judiciary, 
Washington >  D.  C, 

Tho  subcommittee  met,  pursuant  to  recess,  at  10:30  a.  m.,  in  Room 
424,  Senate  Office  Building,  Senator  John  Marshall  Butler  presiding. 

Also  present:  Jt  G.  Sourwine,  chief  counsel;  Benjamin  Mandel, 
research  director;  F.  W.  Schroeaer,  chief  investigator,  and  Robert' 
C.  McManus,  investigations  analyst. 

Senator  Butler*  The  subcommittee  will  come  to  order. 

I  think  there  are  some  insertions  to  be  made  in  the  record. 

Mr.  Sourwine.  Mr.  Chairman,  I  offer  the  following  for  the  record. 
From  the  Library  of  Congress  Legislative  Reference  Service,  briefs 
in  support  of  and  in  opposition  to  the  constitutionality  of  this  bill. 
Senator  Butler.  It  will  be  made  a  part  of  the  record. 

(The  document  referred  to  is  as  follows :) 

The  Library  of  Congress, 
Legislative  Reference  Service, 
Washington,  D.  0.,  February  19,  1958. 
To:  James  O.  Eastland,  Chairman,  Internal  Security  Subcommittee. 

From:  James  P.  Radigan,  Jr.,  Senior  Specialist  In  American  Public  Law. 
Subject:  Briefs  in  Support  of  and  In  Opposition  to  the  Constitutionality  of 
S.  2646. 

In  respone  to  your  request  received  February  12, 105S,  for  briefs  In  support  of 
and  In  opposition  to  the  constitutionality  of  S.  2646,  the  following  two  are 
submitted. 


I.  Brief  in  Support  of  the  Constitutionality  of  S.  2640 

The  constitutionality  of  S.  2646  depends  upon  the  constitutional  power  of  the 
Congress  to  regulate  the  appellate  Jurisdiction  of  the  Supreme  Court.  The 
pertinent  provision  reads : 

In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and 
those  in  which  a  State  shall  be  Party,  the  Supreme  Court  shall  have  original 
Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  Supreme  Court  shall 
have  appellate  Jurisdiction,*  both  as  to  Law  and  Fact,  with  such  Exceptions, 
and  under  such  Regulations  as  the  Congress  shall  make  (Art.  Ill,  Sec.  2,  Cl.  2). 

The  plain  meaning  of  the  words  of  this  provision  of  the  Constitution  is  such 
as  to  permit  of  but  one  construction,  vis:  Congress  can  regulate,  as  it  proposes 
in  S.  2046,  the  appellate  Jurisdiction  of  the  Supreme  Court.  Words  of  the  Con¬ 
stitution  are  to  be  given  the  meanings  they  have  in  common  use.  Tennessee 
v.  Whitworth  ((1886)  117  U.  S.  139, 147) ;  Fairbanks  v.  United  States  ((1901) 
181  U.  S.  283,  287). 
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While  the  appellate  power  of  the  United  States  extends  to  all  cases  within 
the  Judicial  power  of  the  United  States,  actual  Jurisdiction  under  tb&power  Is 
confined  within  such  limits  as  Congress  sees  fit  to  prescribe.  Martin  v.  Hunter 
((1816)  1  Wheat  3<M,  337)  ;  The  Fraud*  Wright  ((1882)  105  U.  S.  381,  385) ; 
JBjp  parte  Yerger  ((1809)  8  Wall.  85,  08).  See  also  Luckcnbttdv  8.  8.  Co .  v. 
United  State s  ((1020)  272  U.  S.  533)  and  St.  Lout*,  H.  H.  Vo.  v.  Taylor  ((1008) 
210  U.  S.  281). 

Where  the  Congress  has  been  granted  a  discretionary  iKtwer,  it  may  use 
any  means  within  the  scope  of  the  grant.  Hepburn  v.  Urisicold  ( (1870)  8  Wall. 
603);  Champion  v.  Arne*  (the  Lottery  ease)  ((1003)  188  U.  S.  321).  “Not 
only  may  whole  classes  of  cases  be  kept  out  of  the  jurisdiction  altogether,  but 
particular  classes  of  questions  may  be  subjected  to  reexamination  and  review 
while  others  are  not."  The  Francis  Wright  ((18S2)  105  U.  S.  381,  380). 

As  right  of  appeal  is  not  essential  to  due  process,  Heetz  v.  Michigan  ((1003) 
188  U.  S.  505)  ;  Lott  v.  Pittman  ((1017  )  243  U.  S.  588)  ;  Luckenbach  S.  8 .  Co.  v. 
United  States  ( (1026)  272  U.  S.  533) ;  District  of  Columbia  v.  Clawans  ((1037) 
300  U.  S.  617) ,  S.  2646  raises  no  question  of  due  process. 

It,  ther ef oreris  submitted Tha t  the  plain  meeting  of  the  pertinent  provision 
of  the  Constitution  authorizes  the  Congress  to  limit  the  appellate  Jurisdiction 
of  the  Supreme  Court  as  is  provided  by  the  terms  of  S.  2046. 

II.  Brief  in  Opposition  to  the  Constitutionality  of  S.  2646 

No  provision  of  the  Constitution  is  without  effect,  Knoiolton  y. Moore  ( (1000) 
178  U.  S.  41,  87).  However,  every  provision  must  be  compared,  Marburg  v. 
Madison  ( (1803)  1  Cr.  137),  and  reconciled  Cohen*  v.  Virginia  ( (1821)  6  Wheat. 
264),  with  the  others,  as  it  is  well  settled  that  the  Constitution  Is  to  be  regarded 
as  one  whole  and  construed  accordingly,  Prout  v.  Starr  ( (1003)  188  U.  S.  537, 
543).  As  a  meaning  cannot  be  attributed  to  a  provision  that  will  defeat  rather 
than  effectuate  the  constitutional  purposes  of  other  provisions,  United  States  v. 
Classic  ( (1941)  313  U.  S.  209),  manifestly  the  power  of  Congress  to  make  excep¬ 
tions  to  the  appellate  jurisdiction  of  the  Supreme  Court  must  be  exercised  with 
due  regard  to  the  provision  of  the  Constitution  vesting  appellate  Jurisdiction  in 
the  Supreme  Court,  cf.  United  States  v.  Bitty  ( (1008)  208  U.  S.  303, 300). 

One  of  the  great  leading  purposes  of  the.  Constitution,  which  must  be  kept 
constantly  in  view,  E*  parte  Yerger  ((1868)  8  Wall  85, 101),  is  that  the  Consti¬ 
tution  provides  the  Supreme  Court  as  the  tribunal  for  its  final  interpretation, 
Dodge  v.  Woolsey  ((1856)  18  Howard  331).  Subsections  1  and  2  of  the  pro¬ 
posed  bill  in  effect  abrogate  this  purpose,  Including  the  interpretation  of  the 
protections  guaranteed  by  the  fifth  amendment  to  which  all  persons  within  the 
territory  of  the  United  States  are  entitled,  Wong  WLw  v.  United  States  ((1806) 
163  U.  S.  228,  238). 

Congress  cannot  under  its  power  to  make  exceptions  to  the  appellate  Jurisdic¬ 
tion  of  the  Supreme  Court  subordinate,  as  is  proposed  by  S.  2646,  the  provisions 
of  the  supremacy  clause  (art.  VI,  sec*  1,  clause  2)  to  laws  enacted  by  the  States. 
It  is  to  be  borne  tn  mind  that  the  Constitution  is  as  much  a  part  of  the  law  of 
every  State  as  its  own  local  laws  and  constitution.  This  is  a  fundamental  prin¬ 
ciple  in  our  system  of  complex  national  polity,  Hauenstein  v.  Lynham  ( (1880) 
100  U.  S.  483).  The  Constitution  w  ould  not  be  in  practice  or  In  fact  the  supreme 
law  of  the  land  if  S.  2646  were  enacted,  as  the  judges  of  several  courts  could 
finally  determine  its  meaning,  cf.  Dodge  v.  Woolsyt  supra.  Subsections  3,  4,  and 
5  of  the  bill  would  permit  State  courts  to  decide  with  finality  the  constitution¬ 
ality  of  the  subject  matters  covered. 

It,  therefore,  Is  submitted  that  S.  2646  is  unconstitutional  because  it  violates 
the  true  intents  and  purposes  of  article  III  and  of  article  VI,  section  1,  clause  2, 
of  the  Constitution  of  the  United  States. 

Mr.  Sourwine.  A  letter  and  a  statement  from  Whitney  North  Sey¬ 
mour.  Mr.  Seymour  was  supposed  to  be  a  witness.  His  letter  states 
why  he  cannot  be. 

Senator  Butler.  That  will  be  made  a  part  of  the  record. 
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(Tho  document  referred  to  is  as  follows :) 


Re  S.  2040. 


Simpson  Thaciikr  &  Bartlett, 

A fcw  York ,  Af.  Y.,  February  28 , 1958. 


Hon.  J.  G.  Sourwinf, 

Chief  Counsel,  Internal  Security  Subcotnmittcc , 

Committee  on  the  Judiciary, 

Senate  Office  Building,  Washington,  D .  <7. 

Dear  Mb.  Sourwine:  I  had  hoped  to  be  able  to  testify  before  the  subcommittee 
on  March  5,  in  accordance  with  the  arrangements  which  you  were  kind  enough 
to  make  to  suit  my  convenience.  Unfortunately,  family  illness  which  has  just 
developed  will  prevent  me  from  attending  In  person.  However,  I  have  prepared 
a  statement  which  would  have  been  the  basis  of  my  testimony  and  I  enclose  15 
copies  herewith.  I  hope  that  this  statement  can  be  accepted  In  lieu  of  my 
testimony. 

I  am  very  sorry  for  this  development  and  express  again  my  appreciation  of 
your  courtesy. 

With  kind  regards, 

Sincerely  yours, 


Whitney  North  Seymour. 


Statement  of  Whitney  North  Seymour  of  New  York,  on  Senate  Bill  No. 

2646 

I  ain  a  member  of  the  New  York  bar  with  an  office  at  120  Broadway,  New 
York,  and  have  been  a  practicing  attorney  for  more  than  34  years.  I  was 
.  Assistant  Solicitor  General  of  the  United  States  from  1031  to  1033,  and  except 
for  that  period  have  been  associated  with  and  a  member  of  a  large  New  York 
law  Arm  where  my  experience  has  been  principally  in  the  trial  and  appellate 
courts.  State  and  Federal.  I  was  formerly  president  of  the  Association  of  the 
Bar  of  the  City  of  New  York,  formerly  vice  president  of  the  New  York  County 
Lawyers’  Association  and  I  am' presently  a  member  of  the  board  of  governors 
and  of  the  house  of  delegates  of  the  American  Bar  Association.  I  was  formerly 
a  member  of  the  committee  on  federal  judiciary  and  formerly  chairman  of  the 
special  committee  on  individual  rights  as  affected  by  national  security  of  the 
American  Bar  Association.  I  have  studied  the  American  system  of  government 
and  particularly  the  balance  of  powers  betwen  the  three  branches  of  government, 
and  have  lectured  on  law  and  government  in  various  universities.  I  was  in¬ 
vited  by  counsel  to  the  subcommittee  to  testify  in  connection  with  S.  2610.  Un¬ 
fortunately,  family  illness  prevents  ine  from  appearing  in  person  and  I  hope 
that  this  statement  may  be  considered  In  lieu  of  oral  testimony.  It  is  made 
as  an  individual  and  not  on  behalf  of  any  organization. 

I  respectfully  submit  that  Senate  No.  2640  should  not  be  adopted.  Any  such 
tampering  with  the  Supreme  Court’s  appellate  Jurisdiction  is  undesirable  and 
dangerous.  It  would  upset  the  balance  of  powers.  It  would  interfere  with  the 
independence  of  the  judiciary.  To  take  away  review  of  important  questions  In 
tho  highest  Court,  because  of  disagreement  with  decisions  of  the  Court,  would 
ultimately  destroy  the  integrity  of  judicial  review.  Withdrawal  of  the  par¬ 
ticular  areas  covered  by  this  bill  would  leave  important  questions  to  the  prob¬ 
ably  confllcing  decisions  of  lower  courts,  with  no  way  to  resolve  those  conflicts. 
These  results  would  be  extremely  serious  and  no  difference  of  opinion  about 
particular  decisions  should  Induce  Congress  to  take  such  action. 

The  idea  of  limiting  or  tampering  with  the  appellate  Jurisdiction  of  the  Su¬ 
preme  Court  because  of  disagreement  with  decisions  or  for  other  reasons  has 
long  been  opposed  by  the  organized  bar. 

In  1953  Senator  Butler  introduced  a  Joint  resolution  (S.  J.  Res.  44)  proposing 
an  amendment  to  the  Constitution,  which,  among  other  things,  would  have  pro¬ 
hibited  such  Interference  with  appellate  jurisdiction  as  is  now  proposed.  In 
prophetic  language  he  said  that  a— 

'*1^*  dangerous  loophole  that  would  be  plugged  up  by  the  proposals  in  this 
Joint  resolution  is  the  one  wiiereby  Congress  has  the  pow’er  to  diminish  or 
(  abolish  the  present  power  of  the  Supreme  Court  to  hear  and  decide  appeals  in- 
Wolving  constitutional  questions,  except  to  such  extent  as  the  Court  itself,  In 
Hie  exercise  of  its  own  discretion,  may  deem  advisable  *  ♦  *. 
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“Upon  several  occasions,  during  attacks  upon  tlie  Court’s  Independence,  there 
have  been  threats  to  strip  it  of  the  right  to  review  cases  raising  constitutional 
issues.  Such  threats  found  expression  as  recently  as  the  1037  controversy/' 

Groups  and  leaders  of  the  organized  bar  have  given  long  and  careful  study 
to  the  power  granted  in  clause  3  of  the  Constitution  whereby  Congress  may 
legislate  ns  to  the  appellate  Jurisdiction  of  the  Supreme  Court.  The  constitu¬ 
tional  amendment  proposed  by  Senator  Butler  in  1053  had  previously  been 
recommended  by  the  Association  of  the  Bar  of  the  city  of  New*  York  in  1047,  by 
the  New  York  State  Bar  Association  In  1040  aud  by  the  American  Bar  Associa¬ 
tion  in  1050. 

The  late  Mr.  Justice  Roberts,  after  he  resigned  from  the  Supreme  Court, 
strongly  advocated  the  necessity  for  protection  of  the  Independence  of  the  Judi¬ 
ciary.  Writing  In  the  American  Bar  Association  Journal  (35  ABAJ  1  (1019)), 
he  commented  on  the  J IcCardlc  case  (7  Wall.  500  (1868) ),  which  had  recognized 
the  authority  of  Congress  to  remove  the  appellate  jurisdiction  of  the  Supreme 
Court,  that  such  action  as  that  of  Congress  there — 

“♦  •  ♦  has  never  been  done  again.  Nothing  like  it  has  ever  been  attempted, 
but  it  was  done  for  political  reasons  and  In  a  political  exigency  to  meet  a  sup¬ 
posed  emergency." 

The  real  Issue  before  this  committee,  so  far  as  this  bill  Is  concerned,  ought 
not  to  be  whether  some  members  differ  with  some  of  the  Court’s  decisions  (as 
to  which  every  citizen  and  Senator  is  entitled  to  his  own  opinion),  but  rather 
whether  the  balance  of  powers  should  be  unhinged  by  this  sort  of  legislation. 
It  Is  Imperative,  In  our  system  of  government,  that  no  one  branch  of  govern¬ 
ment  be  subservient  to  the  other  branches  and  that  the  courts  retain  the  ulti¬ 
mate  freedom  to  exercise  independent  Judgment  No  court  can  be  completely 
independent  If  it  Is  forced  to  feel  that,  when  its  decisions  are  unpopular,  It  may 
be  stripped  of  its  right  to  hear  and  decide  similar  cases.  In  the  field  of  In¬ 
dividual  rights,  such  a  shadow  on  the  independence  of  courts  might  seriously 
jeopardize  those  rights. 

The  importance  of  an  independent  judiciary  has  always  been  emphasized. 
Alexander  Hamilton  outlined  the  problem  clearly  In  No.  78  of  the  Federalist : 

“The  complete  independence  of  the  courts  of  justice  is  peculiarly  essential  in 
a  limited  constitution.  By  a  limited  constitution,  I  understand  one  which  con¬ 
tains  certain  specified  exceptions  to  the  legislative  authority;  such,  for  instance, 
as  that  it  shall  pass  no  bills  of  attainder,  no  ex  post  facto  laws,  and  the  like. 
Limitations  of  this  kind  can  be  preserved  in  practice  no  other  way  than  through 
the  medium  of  the  courts  of  Justice ;  whose  duty  it  must  be  to  declare  all  acts 
contrary  to  the  manifest  tenor  of  the  constitution  void.  Without  this,  all  the 
reservations  of  particular  rights  or  privileges  w’culd  amount  to  nothing/' 

At  a  hearing  In  January  1954  on  the  Butler  amendment,  Mr.  Harrison  Tweed, 
a  leading  New  York  lawyer,  testifying  before  a  subcommittee  of  this  committee 
(speaking  of  congressional  removal  of  the  Supreme  Court's  appellate  jurisdic¬ 
tion)  said: 

“Since  the  time  at  which  Congress  will  be  tempted  to  restrain  the  Court  will 
be  one  of  controversy  and  political  pressure,  congressional  action  will  not  be 
taken  deliberately  and  with  the  desire  to  do  the  sound  and  farsighted  thiug, 
but  rather,  with  the  desire  to  accomplish  the  particular  purpose  to  which  it  is 
committed  and  which  has  been  frustrated  by  the  Court  Remembering  that  the 
issue  In  controversy  will  be  one  that  cuts  deep  into  governmental  philosophy  or 
economic  welfare,  It  seems  clear  that  It  is  wrong  that  it  should  be  decided  In  such 
an  atmosphere  and  in  such  haste." 

A  great  leader  of  the  American  bar,  Ellbu  Root,  at  the  time  when  the  recall 
of  judges  and  Judicial  decisions  was  suggested,  expressed  the  point  with  clarity 
when  he  said : 

“If  the  people  of  our  country  yield  to  the  impatience  which  would  destroy  the 
system  that  alone  makes  effective  these  great  impersonal  rules  and  preserves 
our  constitutional  government,  rather  than  endure  the  temporary  inconvenience 
of  pursuing  regulated  methods  of  changing  the  law,  we  shall  not  be  reforming, 
we  shall  not  be  making  progress,  but  shall  be  exhibiting  •  *  •  the  lack  of  that 
self-control  which  enables  great  bodies  of  men  to  abide  the  slow  process  of 
orderly  government  rather  than  to  break  down  the  barriers  of  order  when.thev 
have  struck  the  Impulse  of  the  moment/’ 

A  1D49  report  of  the  American  Bar  Association’s  committee  on  Jurisprudence 
and  law  reform  (at  page  11)  noted  that  congressional  limitation  of  the  Supreme 
Court’s  appellate  jurisdiction  was  a  potential  danger  because 
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“This  direct  and  easy  closing  of  all  roads  to  the  Supreme  Court  that  Ameri¬ 
cans  have  grown  to  regard  as  highways  leading  to  Judicial  protection  that  Is 
always  available  might  well  be  the  device  of  the  next  cyclical  effort  to  circum¬ 
vent  the  principal  check  upon  the  executive  or  the  legislative  branch  of  govern¬ 
ment  under  our  system.” 

This  rather  echoed  Hamilton,  quoting  Montesquieu,  in  No.  78  of  the  Federalist: 

“For  I  agree,  that  ‘there  is  no  liberty,  if  power  of  judging  be  not  separated 
from  the  legislative  and  executive  powers.*  ’* 

As  the  late  Edwin  A.  Falk,  an  outstanding  lawyer  who  was  chairman  of  the 
committee  of  the  Association  of  the  Bar  which  actively  supported  the  Butler 
amendment,  said: 

‘To  Locke's  ‘Wherever  law  ends,  tyranny  begins*  there  always  should  be 
added  the  truism  that  wherever  courts  suffer  an  Invasion  of  their  independence, 
law  ends.” 

As  you  will  have  learned  from  the  secretary  of  the  association,  consistently 
with  Its  earlier  position  favoring  a  constitutional  amendment  to  prevent  inter¬ 
ference  with  the  appellate  Jurisdiction  of  the  Supreme  Court,  the  American  Bar 
Association,  at  Its  recent  meeting  in  Atlanta,  declared  Its  opposition  to  this  bill. 
In  response  to  an  inquiry  from  Senator  Wiley  as  to  the  views  of  the  association, 
the  board  of  governors  recommended  to  the  house  of  delegates  that  the  house 
adopt  a  resolution  opposing  the  bill.  A  similar  recommendation  was  made  by  the 
special  committee  on  Individual  rights  as  affected  by  national  security,  of  which 
I  am  a  member,  and  a  copy  of  the  report  of  that  committee  is  attached  beretq. 
The  house  of  delegates  adopted  the  following  resolution  In  opposition  to  S.  2640: 

“Whereas,  in  1049  the  American  Bar  Association  adopted  a  resolution  urging 
the  Congress  to  submit  to  the  electorate  an  amendment  to  the  Constitution  of 
the  United  States,  to  provide  that  the  Supreme  Court  of  the  United  States  !sh?0l 
have  appellate  Jurisdiction  in  all  matters  arising  under  the  Constitution ;  and 

“Whereas,  S.  2040  now  pending  before  the  Congress,  if  enacted,  would  forbid 
the  Supreme  Court  from  assuming  appellate  jurisdiction  In  certain  matters,  con¬ 
trary  to  the  action  heretofore  taken  by  this  association  and  contrary  to.  the 
maintenance  of  the  balance  of  powers  set  up  In  the  Constitution  between  the 
executive,  legislative,  and  Judicial  brauches  of  our  Government :  Now,  therefore, 
belt  . 

“Resolved,  That,  reserving  our  right  to  criticize  decisions  of  any  court  In  any 
case  and  without  approving  or  disapproving  any  decisions  of  the  Supreme  Court 
of  the  United  States,  the  American  Bar  Association  opposes  the  enactment  bf 
Senate  bill  2046,  which  would  limit  the  appellate  Jurisdiction  of  the  Supreme 
Court  of  the  United  States.’* 

February  1958,  No.  53 

American  Bar  Association  Bepobt  of  the  Special  Committee  on  Individual 
Rights  as  Affected  by  National  Security 

The  committee  by  majority  vote  favors  the  resolution  recommended  by  the 
board  of  governors  that  the  American  Bar  Association  oppose  Senate  .£646. 

S.  2646  would  withdraw  from  the  appellate  jurisdiction  of  the  Supreme  Cpurt 
five  types  of  cases  which  are  now  reviewable  in  that  Court  They  may  be 
summarized  as  cases  Involving:  congressional  committees;  executive  security 
programs;  State  security  programs;  school  hoards;  or  admissions  to  the  bqr. 
The  proposal  obviously  stems  .from  disagreements  with  some  recent  decisions 
of  the  Supreme  Cdurt  in  these  fields. 

The  integrity  and  uniformity  of  judicial  review  and  the  independence  of  the 
Judiciary  are  vital  to  our  system  of  government  If  they  are  impaired,  individual 
rights  will  be  imperiled.  Since  maintenance  of  individual  rights  is  the  most 
notable  distinction  between  our  system  and  the  Communist  system,  and  the  one 
on  which  we  must  rely  to  rally  the  hearts  and  minds  of  men  to  our  cause,  their 
impairment  would  also,  In  a  broad  sense,  injure  our  national  security. 

The  bill  would  leave  lower  courts  to  make  final  decisions  in  the  fields  with¬ 
drawn  from  Supreme  Court  Jurisdiction.  We  do  not  believe  it  sound  to  prevent 
review  in  the  highest  Court  of  such  important  questions.  The  lower  courts  may 
differ  among  themselves  so  that  there  may  be  great  confusion  In  decisions. 
Resolutions  of  such  conflict  is  a  historic  contribution  of  review  in  the  Supreme 
Court.  It  Is  difficult  to  conceive  of  an  independent  Judiciary  If  It  must  decide 
cases  with  constant  apprehension  that  If  a  decision  Is  unpopular  with  a  teni]>o- 
rary  majority  In  Congress,  the  Court’s  judicial  review  may  be  withdrawn. 
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In  1050  the  association  took  notion  favoring  n  const Uutlmml  amendment 
which  would  go  far  to  preclude  such  tampering  with  the  Supreme  Court's  np- 
Imitate  Jurisdiction.  The  logic  of  tluH  tNislthm  ns  pi  l  res  opjtosltloii  to  the  present 
proposal. 

Ross  1#.  Maixink,  Vhalnnant 
Arthur  .1.  Freunii, 

Wiu.iam  J.  Fi  ciih, 

CHARIER  Cl.  MOROAN, 

Whitney  North  Seymour. 

Mr,  SoimwiNK.  A  letter  with  an  attachment  from  Mr.  It.  Carter 
Pittman,  whoso  statement  has  previously  gone  into  the  record, 
Senator  Hutlkii.  The  letter  will  l>o  made  a  part  of  the  record. 

(The  document  is  as  follows:) 

Pittman,  Kinnky  &  Porn, 

Attorneys  at  Law, 

Dalton,  (la.,  February  27 ,  tttaS. 

Hon.  James  O.  Kantian n. 

Chairman,  Internal  Security  Subcommittee, 

Senate  Office  itulhtluy,  Wauhlnylon,  /).  C. 

Dear  Senator  Karteano;  I  am  not  surprised  that  Dean  Mr  win  N.  Griswold 
of  Harvard  l*n\v  School  should  have  been  Invited  hy  Senator  Hennings  lo 
testify  before  your  subcommittee  on  Senate  bill  2010.  Dean  Griswold’s  hook, 
Tho  Fifth  Amendment  Today,  has  been  lately  etted  fr€H|uently  hy  the  Supreme 
Court  ns  JustlHeatlon  for  its  unjustifiable  decisions  on  the  fifth  umemttuenl. 
Since  my  statement,  now  on  tile  with  tho  eommlltee,  may  he  regarded  ns  un¬ 
worthy  of  consideration  In  view  of  Dean  Griswold's  title,  position,  nnd  re¬ 
sources  for  research,  1  attach  bevel  o  a  photostat  lo  copy  of  Dean  Griswold's 
letter  to  me  of  June  10,  1051. 

In  order  that  you  may  fully  understand  the  contents  of  tills  letter  It  Is 
necessary  that  I  explain  that  Dean  Griswold  had  nil  article  In  the  Juno  1051 
Issue  of  the  American  Par  Association  Journal  on  the  tlflh  nmciidmcut.  !Ji*m 
readlug  it  1  discovered  that  some  of  the  historical  materials  in  the  article  was 
based  on  an  article  by  me  appearing  in  the  June  1035  Issue  of  the  Virginia  Imv 
Kovlcw  nnd,  Indeed,  that  a  part  of  his  material  was  copied  verbatim  from  my 
article.  I  called  the  dean’s  attention  to  my  discovery.  His  letter  Is  a  confes¬ 
sion  without  the  claim  of  the  privilege  against  selMucrlmhmtlnn. 

Thereafter  Dean  Griswold  prepared  a  booklet  on  the  subject,  of  K2  pages, 
financed  by  the  Ford  Foundation  Fund  for  the  Republic.  In  his  booklet,  which 
was  mailed  free  to  Judges  and  others  In  sensitive  positions  nil  over  America, 
Dean  Griswold  sanctioned  and  urged  tho  extension  of  the  privilege  fur  beyond 
any  possible  meaning  of  the  unambiguous  words  of  tho  amendment  Itself  and 
beyond  that  Justllled  by  its  history.  He  went  back  to  the  original  sources 
cited  by  me  In  1035  and,  Incidentally,  corrected  a  printer’s  error.  Instead  of 
citing  my  article  (which  he  said  In  his  loiter  of  June  10,  “should  have  l>ccn 
cited  and  would  have  been  cited  If  not  In  a  81)00011"),  he  used  my  citations, 
in  the  very  teeth  of  his  own  estimate  of  proper  ethics.  Dean  Griswold  did 
Insert  as  the  first  sentence  of  his  booklet:  “Tho  material  In  this  little  book 
U  hot  presented  as  a  scholarly  essay"— Hut  the  Supreme  Court  has  stricken  . 
tpat  from  hts  book  Just  at  it  has  stricken  the  Ijowrenee  amendment  from  the 
fifth. 

My  article  on  the  fifth  amendment,  which  demonstrates  the  chimerical  basis 
of  the  Griswold  opus,  nppeared  as  a  lead  article  In  the  June  1D5U  Issue  of  the 
AHA  Journal. 

The  Ford  Foundation  Fund  for  the  Republic  replied  to  many  lawyers  of 
America  that  it  Just  didn’t  have  any  heart  or  Inclination  to  follow  Griswold 
with  Pittman  nud  so  that  Is  the  story. 

Respectfully,  R.  Carter  Pittman. 
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It.  Carter  Pittman,  Kmj., 

Dalton,  (la. 


Law  School  of  Harvard  University, 

Cambridge,  Mass.,  June  16,  195k. 


Pkar  Mr.  Pittman:  Thank  you  very  much  for  your  loiter  of  June  8. 

Of  course,  I  am  much  Indebted  to  you  for  your  article  on  the  history  of  tho 
tlfth  amendment.  I  ran  only  say  that  I  regret  that  It  was  published  Id  the 
Virginia  Law  Review  rather  than  In  the  Harvard  Law  Review.  As  yon  know, 
this  Is  the  only  substantial  treatment  of  tho  history  of  the  tlfth  amendment,  and 
I  found  It  Invaluable  In  the  preparation  of  my  speech. 

Indeed,  your  article  should  have  been  cited.  ‘However,  ns  I  have  Indicated, 
it  was  first  written  ns  u  speech,  and  It  Is  not  too  easy  to  Include  citations  In 
speeches. 

Yes,  I  have  talked  with  Mark  Howe  about  the  Anne  Hutchinson  and  Wheel¬ 
wright  episode. 

I  read  with  much  Interest  your  article  In  the  May  1054  Issue  of  the  American 
Bar  Association  Journal.  I  am  glad  to  have  your  picture  available  there,  too. 
The  Jufte  Issue  of  the  Hnrvcrd  Law  Review  contains  two  very  crlticul  reviews 
of  the  Crosskcy  volumes,  written  by  two  menders  of  our  faculty  here. 

Thank  you  again  for  writing  me. 

With  best  wishes, 

Very  truly  yours, 


Krwin  N.  Griswold,  Dean. 


Mr.  SouRwiNE.  A  letter  and  statement  from  Dean  Griswold  of 
Harvard  University  Law  School. 

Senator  Hutlkh.  Dean  Griswold’s  statement  will  bo  made  a  part 
of  the  record. 

(Tho  document  referred  to  is  as  follows:) 


Law  School  of  Harvard  University, 
CambrUlge ,  Mat*.,  February  28, 1958. 

J.G.  Sourwine,  Ksq., 

Chief  Counsel,  Suieommittec  on  Internal  Security , 

Senate  Office  Building,  Washington,  D.  O. 

Lear  Mr.  Sourwinb:  Thank  you  very  much  for  your  letter  of  February  22. 

I  appreciate  your  willingness  to  accept  a  statement  from  mo  with  respect  to 
S.  2040.  I  am  enclosing  tho  statement  herewith,  and  trust  that  it  will  reach  you 
on  time. 

With  best  wishes. 

Very  truly  yours, 

Erwin  N.  Griswold,  Dean. 


Statement  Filed  dy  Erwin  N.  Griswold  With  the  Internal  Security  Sub¬ 
committee  of  the  Committee  on  the  Judiciary  of  the  United  States  Senate 

My  name  IsErwin  N.  Griswold.  I  reside  at  36  Kenmore  Road,  Belmont, 
Mass.  I  am  the  dean  of  the  Harvard  Law  School,  hut  I  speak  In  this  statement 
for  inyself,  and  In  no  sense  for  Harvard  University  or  Harvard  Law  School. 
I  am  also  durlug  the  current  year  the  president  of  the  Association  of  American 
Law  Schools.  I  do  not  In  this  statement  speak  for  that  association  or  any  of 
Its  members. 

I  have  road  and  carefully  considered  S.  2010.  which  would  limit  the  Jurisdic¬ 
tion  of  the  Supreme  Court  of  the  United  States  In  certain  specified  classes  of 
cases.  The  classes  listed  are  obviously  suggested  by  certain  decisions  of  the 
Supreme.  Court,  with  some  of  which  I  disagree.  There  are  others  where  I 
think  I  would  have  stated  the  conclusion  In  somewhat  different  language. 

S.  2016  Is  probably  constitutional.  But  not  everything  that  is  constitutional 
Is  wise  or  desirable.  It  seems  to  me,  though,  that  S.  2010  Is  contrary  to  the  spirit 
of  the  Constitution,  and  that  its  enactment  would  not  be  a  wise  exercise  of  the 
powers  given  to  the  Congress  by  the  Constitution.  It  Is  of  the  essence  of  the 
Constitution  that  we  have  an  independent  Judiciary.  We  will  not  have  an 
Independent  Judiciary  if  the  Congress  takes  Jurisdiction  away  from  the  Supreme 
Court  whenever  the  Court  decides  a  case  that  the  Congress  does  not  like. 

The  present  proposal  1^  In  many  ways,  like  the  Court-packing  plan  advanced 
by  President  Roosevelt  in  1037.  That  was,  In  essence,  on  executive  attack  on 
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tlio  Independence  of  tho  courts,  which  Ihe  President  sought  to  mnke  effective 
through  mi  exercise  by  Congress  of  Its  iiowcr  to  Increase  the  number  of  judges 
on  the  Court.  This  was,  tu  my  opinion,  an  unwise  and  unfortunate  proposal* 
I  was  one  of  those  who  api>eared  as  a  witness  liefore  the  Heim  I  e  Judiciary  Com¬ 
mit  tec  In  11)3?  In  opitosltlon  to  the  Court-packing  plan.  Itccuuso  of  tho  deter¬ 
mined  opposition  of  many  citizens  amt  many  Senators,  that  proposal  was  de¬ 
feated  despite  the  vigorous  activity  of  the  executive  brunch  of  tho  Government. 

It, Is,  1  think,  the  clenr  evaluation  of  history  that  tho  Court-packing  plan  wan 
\yf\i  \mwlso  mid  unnecessary.  The  people  Kiel  love  deeply  in  their  heart#  in  the 
importance  of  malntatnliig  a  free  and  Independent  Judiciary.  Of  course,  any 
decision  of  the  courts  should  be  subjci't  to  res|H>nsllde  criticism,  lint  Ihe  Hu- 
prerijo  Court  as  mi  Institution  plays  an  essential  role  In  our  Government,  ami 
stands  very  high  In  the  regard  of  tho  people.  Tho  provisions  of  S.  2010  uro 
clearly  punitive  In  pui|>osc  and  effect.  Tho  eiiaetmeut  of  lids  hill  would,  In  my 
opinion,  Ik*  nil  excessive  and  unfortunate  exercise  of  congressional  jwwer. 

It  Is  Ihe  American  tradition  to  criticize  court  divisions  freely,  mid  tfmt  Is  as  It 
should  bo.  No  one  thinks  Ihut  courts  lire  Inevitably  right;  but  they  ure  the  In¬ 
stitutions  wldeh  are  established  In  our  system  to  make  divisions  In  Justiciable 
controversies,  to  resolve  Ihe  dlfllcult  questions  where  there  lire  con II let  lug  claims 
of  right.  Divisional  law  has  always  grown  mid  devcloiied  hy  u  prdeess  of  trial 
and  error.  Where  a  cuso  has  Ivon  found  lo  have  gone  loo 'far,  It  Is  later  quali¬ 
fied  or  distinguished,  or  even  overruled.  This  Is  Ihe  function  of  courts.  It  Is 
through  this  process,  as  the  future  Lord  Mansfield  said  more  than  200  years 
ago,  that  decisional  law  “works  Itself  pure.”  There  Is  no  doubt  that  this  process 
fcUl  continue  In  decisions  of  tho  Supreme  Court.  No  possible  good  lhat  I  can 
see  will  bo  served  by  taking  away  from  the  Supreme  Court  jxiwer  to  perform  this 
judicial  function  In  the  type*  of  cases  spcclllcd  In  the  ivndlng  hill. 

Moreover,  the  enactment  of  S.  2040  could  only  lead  to  conflicts  In  decisions 
of  tho  lower  courts,  and  resulting  Intolerable  confusion.  Tho  hill  takes  away 
jurisdiction  In  the  Supreme  Court  to  review  decisions  In  certain  classes  of 
cases.  Tho  district  courts,  the  courts  of  appeals,  mid  other  Federal  courts, 
would  still  retain  Jurisdiction  to  decide  these  cases.  It  Is  obvious  enough  that 
the  decisions  of  these  lower  courts  throughout  the  country  could  not  be  always 
consistent.  Without  final  authority  in  tho  Supremo  Court  lo  resolve  these 
conflicts,  the  country's  law  on  these  Important  matters  would  become  a  patch- 
work.  It  would  bo  one  thing  In  one  State  or  circuit,  and  another  thing  In 
another.  At  that  point,  I  think  that  It  would  soon  become  apparent  that  having 
no  Supremo  Court  for  these  matters,  wo  would  have  to  Invent  one.  Thus,  If 
H.  2040  should  be  enacted,  It  would  inevitably  have  to  he  repealed  to  eliminate 
the  legal  chaos  which  It  would  produce. 

At  the  recent  meeting  of  tho  house  of  delegates  of  the  American  Bar  Asso¬ 
ciation  held  in  Atlanta,  Ga.,  on  February  25,  11)58,  that  body  adopted  a  resold 
tion  opposing  the  enactment  of  S.  2(140.  It  was  plain  from  the  discussion  that 
there  wore  many  members  of  the  house  of  delegates  who  did  not  themselves 
agree  with  particular  decisions  of  the  Supreme  Court.  Nevertheless,  there 
was  wide  agreement  that  these  differences  of  opinion  could  not  bo  wisely  dealt 
with  by  depriving  the  Supremo  Court  of  authority  to  decide  these  cases.  When 
the  matter  was  put  to  vote,  there  were  only  a  few  scattered  No's.  I  am  not 
the  one  to  present  this  resolution  of  the  houte  of  delegates  to  this  committee. 
But  I  was  a  member  of  the  house,  and  voted  for  It.  I  am  setting  forth  the 
text  of  the  resolution  as  an  appendix  to  this  statement. 

*.  The  Supreme  Court  Is  an  essentially  conservative  Institution.  It  Is  In  the  nature 
of  things  that  It  should  be  the  subject  of  controversy,  since  the  questions  which 
come  to  It  are  diflacult  and  Important  ones.  But  the  Court  is  the  balance  wheel 
in  our  Government,  proceeding  slowly  and  deliberately,  always  disinterested 
apd  dispassionate.  It  keeps  us  from  swinging  too  far  one  way  or  the  other. 
Throughout  our  history,  the  Court  has,  on  the  whole  performed  well  the  essen¬ 
tial  function  of  keeping  our  Government  on  a  sound  middle  course.  The  United 
states  would  not  work  well  in  the  long  run  with  a  weak  Supreme  Court,  Just 
as  It  would  not  work  well  with  a  weak  Congress  or  a  weak  Executive  Depart¬ 
ment  All  three  branches  of  the  Government  are  essential,  and  the  Supremo 
Court  should  not  be  Impaired  in  carrying  out  its  important  taBks  as  one  of 
the  truly  Independent  and  coordinate  branches  of  our  Government.  If  the 
Supreme  Court  is  once  made  subservient,  which  would  be  the  effect  of  the 
enactment  of  S.  2046,  a  great  conservative  influence,  which  has  played  a  key 
part  in  the  successful  functioning  of  our  Government,  would  be  substantially 
Impaired. 
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In  summary,  I  am  opposed  to  the  enactment  of  8, 2640  because : 

1.  It  is  contrary  to  the  spirit  of  the  Constitution  which  requires  the  main* 
lenanco  of  n  free  and  independent  Judiciary* 

2.  It  Is  unwise,  even  If  it  shoutd  be  constitutional. 

3.  It  would  bo  thoroughly  unpopular  once  the  public  understands  what  is 
Involved,  Just  as  the  court-pocking  pinn  touched  something  deep  in  American 
emotions,  and  resulted  in  widespread  public  opposition. 

4.  It  would  lend  to  confusion  and  conflict,  since  there  would  be  no  means  of 
resolving  the  Inevitable  contradictions  among  the  many  lower  Federal  courts. 

5.  It  would  impair  a  fundamental  and  essentially  conservative  Influence  in 
our  Government. 

Appendix 

RESOLUTION  ADOPTED  DY  T1IK  HOUSE  OF  DELEGATES  OF  THE  AMERICAN  PAR  ASSOCIATION 
AT  ITS  MEETINO  HELD  IN  ATLANTA,  OA.,  ON  FEBRUARY  25,  1958 

Whereas  in  1040  the  American  Hnr  Association  adopted  a  resolution  urging 
the  Congress  to  submit  to  the  electorate  an  amendnjent  to  the  Constitution  of  the 
United  States,  to  provide  that  the  Supreme  Court  of  the  United  States  shall  have 
npimllatc  Jurisdiction  In  all  matters  arising  tinder  the  Constitution ;  and 

Whereas  8.  2616  now  ponding  before  the  Congress,  if  enacted,  would  forbid  the 
Supremo  Court  from  assuming  Jurisdiction  in  certain  matters,  contrary  to  the 
action  heretofore  taken  by  tills  association  and  contrary  to  the  maintenance  of 
the  balance  of  powers  set  up  iu  the  Constitution  between  the  executive,  legislative, 
and  Judicial  brandies  of  our  Government:  Now,  therefore,  be  it 

llcsolvcd,  That,  reserving  our  right  to  criticize  decisions  of  any  court  In  any 
case  mid  without  approving  or  disapproving  any  decisions  of  the  Supreme  Court 
of  the  United  States,  the  American  liar  Association  opposes  the  enactment  of 
Senate  bill  2046,  which  would  limit  the  appellate  Jurisdiction  of  the  Supreme 
Court  of  the  United  States. 

Mr.  Sourwine.  A  letter  and  a  statement  from  Dean  Roscoo  Pound. 
Senator  Butler.  Dean  Pound’s  statement  will  be  made  a  part  of 
the  record. 

(The  document  referred  to  is  as  follows :) 

Law  School  of  Harvard  University, 

Cambridge,  Mass.,  March  1, 1058 . 

J.  G.  Soubwinb,  Esq., 

Chief  Counsel,  Comm  ft  Ice  on  the  Judiciary,  United  States  Senate, 
Washington,  J).  C. 

Dear  Mr.  Sourwine  :  I  nm  obliged  by  your  letter  of  February  10.  It  would  not 
be  easy  for  me  to  go  to  Washington  In  person  and  I  am  glad  to  be  able  Instead  of 
going  to  send  a  statement. 

My  statement  does  not  cover  the  first  of  the  two  key  Issues  of  which  you  write. 
It  seems  to  me  enough  to  say  that  If  Congress  does  have  the  power  (which  seems 
fairly  dear)  the  particular  exercise  of  It  In  this  case  would  be  very  unfortunate. 
I  have  confined  myself  therefore  to  that  proposition. 

With  all  good  wishes. 

Yours  very  truly, 

Roscoe  Pound. 

Statement  of  Roscoe  Pound,  University  Professor  Emeritus  at  Harvard  and 

Former  Dean  of  the  Harvard  Law  School,  Formerly  Commissioner  of 

Appeals  of  the  Supreme  Court  of  Nebraska 

As  one  of  the  Citizens  Advisory  Committee  of  the  Commission  on  Government 
Security  following  its  meeting  in  May  1057, 1  had  occasion  to  make  a  thorough 
study  of  the  recent  decisions  of  the  Supreme  Court  of  the  United  States  which 
seem  to  have  chiefly  motivated  the  bill  In  question.  Also  I  have  read  and  con¬ 
sidered  carefully  the  address  “States'  Rights,  Security,  and  the  Supreme  Court" 
delivered  by  Hon.  Louis  O.  Wyman,  attorney  general  of  New  Hampshire,  before 
the  National  Association  of  Attorneys  General  In  June  1057,  which  is  the  most 
thorough  presentation  of  the  case  for  such  a  bill  which  has  been  presented. 
Consideration  of  these  decisions  may  well  be  our  starting  point.  The  cases 
In  question  fall  Into  five  groups. 


300 


LIMITATION  OF  APPKLLATK  JUHIHIUCTION 


1.  llndlng  Iho  lino  hetwccu  ninliitulnliiK  Iho  general  security  mid  main¬ 
taining  freedom  of  individual  holding  mu)  expression  of  religious,  ihj11Mcii1, 
economic,  mid  philosophical  opinions.  In  n  constitutional  government  operat¬ 
ing  under  taw  thin  la  a  difficult  tank  with  which  government  lias  been  preoc¬ 
cupied  fn>m  the  beginning. 

In  tho  present  connect  Ion  It  Is  coining  to  lie  drawn  hy  the  Supreme  Court  of 
the  United  States  as  n  distinction  Mweon  s|iecuhUlvo  opinions  hold  or  ex¬ 
pressed  as  to  religion,  indltlcs,  economies,  and  social  organhm lions,  on  the  one 
hand,  and  active  endeavor  to  overthrow  tlm  established  legal  order,  on  the 
other  hand.  This  has  been  brought  out  especially  In  case*  of  attempted  burring 
of  Individuals  from  professions  or  occupations  IsH-auso  of  former  association 
with  iwlltlcat  Communists  or  mlvocacy  of  political  or  economic  Communist 
theories.  ScTrtcaro  v.  Hoard  of  Itar  ttjntmlnvrs  (8521  It,  8.  232  (1U5U))  ;  h'onlg *• 
berg  v.  State  Hoard  of  California  (852  II.  8,  252  (1U57))  ;  Sivcvzeg  v.  Sfcifo  of 
Xt 'to  Hampshire  (854  U.  8.  284  (1P57));  and  Vrites  v.  (A  8.  (854  11.  8.  208 
(11V57)). 

Cases  maintaining  conslltutlonnl  guaranties  of  fair  prosecution  of  persons 
charged  with  or  suspected  of  acts  nr  association  Inimical  to  the  general  secu¬ 
rity.  Hero  belong  (o)  cases  of  relief  from  double  prosecution  and  punishment 
for  one  act— v.  JY>m*jtfr<jnf(j  (350  11.  8.  407  (1050)) ;  ( b )  provision  of 
fair  opportunity  to  obtain  review  of  a  criminal  trial,  Urlffhi  v.  Illinois  (351  U.  8. 
12  (1050)) ;  (o)  provision  of  full  opportunity  to  know  and  moot  the  chho  urged 
against  an  accused,  Il'aMn*  v.  V .  8.  (854  (I.  8. 178  (1057) ). 

8.  Cases  enforcing  a  requirement  of  actual  decision  ut>on  charges  preferred 
aud  prohibiting  summary  action  on  charges,  Sendee  v.  Dulles  (354  U.  8.  358 
<i057>). 

4.  Cases  safeguarding  tho  privilege  against  self-incrimination— Insisting  there 
Is  no  presumption  to  ho  drawn  from  assertion  of  tho  constitutional  privilege. 
Such  a  enso  Is  S/ooJionw  v.  Hoard  of  Kducation  (850  U.  8,  551  (1050) ). 

5.  Cases  applying  strict  construction  of  penal  statutes  aud  regulations— a 
fundamental  proposition  of  Anglo-American  law.  Such  a  case  Is  Oolc  v.  Vows*/ 
(35t  U.  S.  580  (1050)). 

It  Is  worthwhile  to  look  at  these  cases  In  some  detail. 

In  SrAirmy  v.  /fount  of  Har  Nxa  miners  (858  U.  8.  232  (1050)),  it  was  held 
that  a  State  cannot  exclude  a  person  from  the  practice  of  law  or  from  any 
other  occupation  In  a  manuer  or  for  reasons  that  contravene  the  provisions  of 
tho  14th  amendment  as  to  due  process  of  law  and  equal  protection  of  the  laws. 
Justices  Frankfurter,  Clark,  and  Harlan  held  duo  process  of  law  was  violated, 
considering  that  Communist  affiliation.  15  years  before  application  was  made 
to  take  the  bar  examination  did  not  make  the  applicant  “n  person  of  questionable 
character.*'  It  should  be  uoted  (1)  that  there  was  here  no  clear  or  present 
danger  In  practice  of  law  by  a  onetime  Communist,  who  was  now  In  no  way 
tAklng  part  in  any  organlsa tlon  advocating  or  attempting  to  subvert  our  institu¬ 
tions,  (2)  there  was  nothing  in  advocacy  of  theoretical  communism  of  Itself  to 
show  had  character. 

In  Konigsberg  v.  Slate  Board  of  California  (353  U.  S.  253  (1057)),  there 
was  denial  of  an  application  for  admission  to  the  bar.  In  an  opinion  by  Mr. 
Justice  Black,  five  judges  held  that  the  evldeuce  did  not  rationally  support  a 
finding  that  the  petitioner  had  failed  to  prove  he  was  of  good  moral  character. 
Justtces  Frankfurter,  Clark,  and  Harlan  considered  that  the  ease  should  be  sent 
back  to  the  Supreme  Court  of  California  to  certify  the  ground  on  which  its  denial 
of  relief  from  the  holding  of  the  State  bar  was  grounded.  There  was  nothing 
to  indicate  that  there  was  anything  involved  beyond  former  adherence  to  a 
party  advocating  Communist  economic  and  political  views  as  distinguished  from 
subversive  activity. 

In  Stceczg  v.  State  of  New  Hampshire  (354  U.  S.  234  (1057)),  there  was  a 
prosecution  for  contempt  in  refusing  to  answer  questions  as  to  a  lecture  giveu 
by  Professor  Sweexy  at  the  State  university  and  concerning  the  Progressive 
Party  and  its  adherents,  under  a  State  subversive  activities  act.  Upon  peti¬ 
tion  of  the  attorney  general  the  State  trial  court  propounded  the  questions  to 
the  witness  and  on  his  refusal  to  answer  adjudged  him  in  contempt.  This 
Judgment  was  affirmed  by  the  State  supreme  court.  It  was  reversed  by  the 
Supreme  Court  of  the  United  States. 

Two  categories  of  questions  put  to  the  witnesses  are  discussed  by  the  State 
supreme  court  and  by  the  Supreme  Court  of  the  United  States. 

(1)  Questions  having  to  do  with  certain  lectures  delivered  to  a  class  at  the 
University  of  New  Hampshire  at  the  invitation  of  the  members  of  the  faculty 
teaching  a  course  in  the  humanities.  The  questions  were :  '‘What  was  the  sub- 
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Joct  of  your  lecture?  Didn't  yon  toll  your  class  •  •  ♦  Hint  HooInllHin  was  In¬ 
evitable  In  UiIh  country?  Did  you  ndvocalo  Marxism  at  tliot  llino?  Did  you 
express  an  opinion  or  did  you  innko  the  statement  at  tlmt  time  that  socialism 
was  Inevitable  In  America?  Did  you  In  tills  last  lecture  or  In  any  of  the  former 
l^  turoH  espouse  llio  theory  of  dialectical  materialism?” 

(2)  Questions  as  to  the  '‘Progressive  Party  and  Its  predecessor,  the  Progres¬ 
sive  Citizens  of  America ;  whether  his  wlfo  was  nctlvo  In  forming  the  Progressive 
Citizens  of  America,  and  was  she  working  with  Individuals  who  wero  members 
of  the  Communist  Party;  was  O.  H.  active  In  forming  the  Progressive  Citizens 
of  America;  was  0.  11.  active  la  Iho  Progressive  I'arly  Jn  New  Hampshire;  did 
O.  II.  work  with  your  present  wlfo  In  11147 ;  did  a  meeting  at  the  house  of  A.  W. 
In  1949  have  anything  to  do  with  the  Progressive  Party?” 

Four  Judges,  Chief  Justice  Warren,  and  Justices  Jlluck,  Dougins,  and  Brennan 
held  that  conviction  for  contempt  In  refusing  to  answer  these  questions  as  to 
a  lecture  delivered  by  the  witness  at  a  Htato  university  and  relating  to  the 
Progressive  Parly  und  Its  adherents  was  In  violation  of  the  14th  amendment 
where  there  was  no  reference  In  the  legislation  authorising  the  Inquiry  as  to 
the  kind  of  evidence  which  the  legislature  desired  to  have  so  that  ft  cannot 
bo  said  authoritatively  that  the  legislature  directed  the  attorney  general  to 
cover  tho  facts  upon  which  the  witness  Is  questioned.  Lack  of  Indication  that 
tho  legislature  desired  the  Information  which  the  attorney  general  sought  to 
elicit  was  to  be  treated  os  want  of  authority  to  seek  It. 

Two  justices  (Mr.  Justice  Frankfurter  and  Mr.  Justice  Harlan)  concurred 
In  reversing  the  Judgment  of  conviction  hut  rejected  the  reasons  given  In  the 
opinion  of  tho  Chief  Justice  that  where  the  attorney  general  Interrogated  the 
witness  with  respect  to  the  witness'  knowledge  of  the  Progressive  Party  and 
its  adherents  he  Infringed  the  witness'  rights  with  respect  to  political  activity 
which  aro  protected  by  the  due  process  clause  In  the  14th  amendment  and  such 
infringement  was  not  Justified  by  n  remote  and  shadowy  threat  In  the  origin 
aud  contributing  elements  of  tho  party  and  the  witness*  relation  to  them. 

Two  Justices  (Mr.  Justice  Clark  nnd  Mr.  Justice  Burton)  dissented  on  the 
ground  set  forth  In  the  dissent  of  Mr.  Justice  Clark  in  the  Watkins  case 
discussed  below. 

It  seems  reasonably  clear  that  nothing  is  settled  finally  by  this  case  and  that 
In  the  orderly  course  of  decision  n  sound  result  will  sooner  of  later  be  reached. 
Reaching  It  will  not  ho  accelerated  by  cutting  off  appeal  to  the  Supreme  Court 
of  tho  United  States  and  leaving  application  of  tho  Federal  Constitution  on 
this  subject  to  determination  of  the  II  courts  of  appeal. 

In  Yates  v.  United  States  (354  U.  S.  308  (1057)),  there  were  3  cases  of  in¬ 
dictment  in  1  count  for  conspiracy  contrary  to  the  Smith  Act  to  (1)  advocate 
aud  teach  forcible  overthrow  of  the  Government  of  the  United  States;  (2) 
to  organise  n  society  as  the  Communist  Party  of  the  United  States  to  advo¬ 
cate  and  tench  such  forcible  overthrow  of  the  Government  of  the  United 
States.  As  to  (!)  the  trial  court  refused  Instructions  that  the  advocacy  not  of 
an  abstract  doctrine  hut  of  concrete  action  toward  such  forcible  overthrow 
was  meant.  The  court  of  appeals  held  such  Instruction  unnecessary  because 
conspiracy  required  some  overt  act  which  would  satisfy  the  element  of  action. 
As  to  (2)  both  the  trial  court  and  the  court  of  appeals  held  that  the  word 
"organize”  ns  used  In  the  Smith  Act  was  a  continuing  proceeding  during  the 
life  of  the  organization.  This  was  reversed  by  the  Supreme  Court  of  the 
United  States.  Only  seven  Justices  sat. 

As  to  point  (1)  the  opinion  of  the  court  by  Justice  Harlan,  Chief  Justice 
Warren,  Justices  Frankfurter  and  Ilurton  (four  justices),  held  that  the  statute 
forbade  not  an  abstract  doctrine  of  forcible  overthrow  of  the  Government  of  the 
United  States  but  action  directed  to  such  overthrow  so  the  instruction 
on  that  point  should  have  been  granted.  Justices  Black  and  Douglas  agreed 
but  added  that  tendered  Instructions  according  to  which  the  defendant  could 
be  convicted  for  advocating  action  were  not  allowable  under  the  Constitution. 
Justice  Clark  dissented  holding  that  the  instructions  given  by  the  trial  court  were 
correct  and  sufficient. 

As  to  point  (2)  the  opinion  of  the  Court  by  Justice  Harlan,  held  that  the 
term  "organize”  must  refer  to  the  creation  of  a  new  organization  since  the 
Communist  Party  was  organized  In  1045,  while  the  Indictment  was  filed  in 
1951,  and  prosecution  therefore  was  barred  by  the  statutory  limitation  of  2 
jrears.  This  was  concurred  in  by  Chief  Justice  Warren,  and  Justices  Frank¬ 
furter,  Black,  and  Douglas.  Justices  Burton  ami  Clark  dissented. 
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(3)  It  was  held  In  the  opinion  of  the  Court  (six  justices,  Clark,  J.  dissent¬ 
ing)  that  the  Supreme  Court  had  the  power  to  direct  acquittal  where  the  evi¬ 
dence  in  the  record  would  be  clearly  insufficient  upon  a  new  trial;  that  the 
evidence  was  so  insufficient  as  to  five  of  the  defendants,  as  to  whom  acquittal 
was  ordered,  but  not  as  to  nine  who  were  ordered  to  be  retried  (Black  and 
Douglas,  JJ.  dissenting)  and  that  overt  acts  in  furtherance  of  the  conspiracy 
could  be  proved  by  participation  in  meetings  of  the  Communist  Party  although 
participation  was  lawful  In  itself, 

II.  Cases  maintaining  a  constitutional  guaranty  of  fair  prosecution  of  persons 
.  charged  with  or  suspected  of  acts  or  associations  inimical  to  the  general  security. 
Here  belong  (a)  cases  of  relief  from  double  prosecution  and  punishment  for 
one  act.  Such  a  case  is  Nelson  v.  Pennsylvania  (250  U.  S.  407  (1050)).  This 
case  holds  that  when  Congress  has  enacted  legislation  occupying  a  particular 
field,  State  legislation  coinciding  therewith  is  as  Ineffective  as  State  legislation 
in  opposition  to  it.  It  will  be  assumed  that  Congress  intended  to  supersede 
State  legislation  on  the  subject,  where  there  is  danger  of  serious  conflict  with 
administration  of  the  Federal  program.  The  same  question  Is  'involved  in 
labor  legislation,  in  legislation  on  the  border  between  State  and  interstate 
commerce,  and  as  to  trusts  and  restraint  of  trade.  But  the  third  proposition 
of  the  proposed  bill  meets  only  the  case  of  legislation  to  control  subversive 
activities.  Why  single  out  this  one  Instance  in  which  there  is  a  clear  inter¬ 
ference  with  State  administration  of  Justice? 

(b)  Cases  making  provision  for  fair  opportunity  to  obtain  review  of  a  trial. 
Here  the  case  complained  of  is  Qriffln  v.  Illinois  (351  U.  S.  12  (1050)).  This 
was  a  case  of  denial  to  a  person  convicted  of  felony  in  a  State  court  of  a 
transcript  of  the  trial  proceedings  from  which  to  prepare  a  bill  of  exceptions, 
which  by  State  statute  was  provided  to  persons  sentenced  to  death,  but  the 
convicted  person  in  the  instant  case  could  not  procure  this  because  of  poverty. 
Deprivation  of  this  transcript  was  held  deprivation  of  due  process  of  law  in 
a  5  to  4  decision.  This  case  adapts  the  14th  amendment  to  the  procedure  in 
criminal  cases  today  and  makes  for  a  real  equality  before  the  law.  I  am  Con¬ 
fident  that  the  opinion  of  mankind  will  not  concur  in  the  pronouncement  of  the 
Legislature  of  Georgia  “that  the  effect  of  this  decision  is  to  place  upon  each 
of  the  States  the  duty  of  guaranteeing  the  financial  ability  of  every  Communist 
and  felon  to  exercise  constitutional  rights.'*  That  financial  ability  should  not 
be  a  prerequisite  of  securing  exercise  of  constitutional  rights  ought  not  to  be 
an  arguable  question  in  the  United  States.  (See  Willcox  and  Blaustein,  the 
Griffin  Case — Poverty  and  the  14th  amendment,  43  Cornell  Law  Quarterly  1 
(1957).) 

(c)  Cases  providing  full  opportunity  to  know  aud  meet  the  case  urged  against 
the  accused.  Two  cases  of  this  sort  are  complained  of. 

Jencks  v.  United  States  (353  U.  S.  057  (1957))  was  an  indictment  of  the 
president  of  a  labor  union  for  falsely  swearing  in  an  affidavit  filed  with  the 
National  Labor  Relations  Board  that  he  was  not  a  member  of  and  had  no 
affiliation  with  the  Communist  Party.  At  the  trial  he  asked  for  inspection  of 
reports  to  the  Federal  Bureau  of  Investigation  by  two  witnesses  about  activities 
and  occurrences  to  which  they  had  testified  at  the  trial.  The  motion  was  denied 
and  he  w*as  convicted.  Reve  *sed  by  the  Supreme  Court  of  the  United  States, 
eight  justices  sitting.  Brennan,  J.  delivered  the  opinion  of  the  Court  and  four 
justices  concurred.  It  was  held  (1)  that  defendant  was  entitled  to  an  order  re¬ 
quiring  the  Government  to  produce  the  reports  for  his  inspection  where  they 
contained  statements  of  Government  witnesses  as  to  activities  and  occurrences 
to  which  they  testified  at  the  trial;  (2)  that  the  producing  of  Government  docu¬ 
ments  to  the  trial  judge  for  his  ruling  as  to  relevancy  and  allowability  without 
hearing  the  accused  was  disapproved  of;  and  (3)  that  if  the  Government  exer¬ 
cised  its  privilege  to  withhold  the  reports  in  the  public  interest  the  prosecution 
must  be  dismissed ;  and  (4)  that  it  was  for  the  Government  and  not  for  the  trial 
judge  to  determine  the  question  of  the  public  interest  In  this  connection.  Burton 
and  Harlan,  JJ.  held  that  the  documents  should  be  produced  for  examination  be¬ 
fore  the  trial  Judge  to  determine  whether  they  were  relevant  and  were  privileged 
as  claimed  by  the  Government,  but  they  agreed  to  reversal  of  the  judgment  of 
conviction  because  of  the  Instructions  as  to  membership  and  affiliation  with  the 
Communist  Party. 

Frankfurter,  J.,  who  Joined  In  the  opinion  of  the  Court  agreed  with  Justices 
Burton  and  Harlan  that  the  Instructions  were  erroneous. 

Clark,  J.  considered  the  instructions  sufficient  and  dissented. 

Watkins  v.  United  States  (354  U.  S.  178  (1957) ).  Eight  justices  sat. 
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In  . this  case  n  labor  union  official  and  organizer  as  a  witness  before  a  sub¬ 
committee  of  the  House  Comriittee  on  Un-American  Activities  refused  to  answer 
questions  as  to  whether  certain  persons  had  been  in  the  past  members  of  the 
Communist  Party,  on  the  ground  that  this  was  not  pertinent  to  the  subject  of 
inquiry  by  the  subcommittee.  The  statute  made  It  criminal  for  a  witness  befbrfe 
a  congressional  committee  to  refuse  to  answer  any  question  pertinent  to  the 
question  under  inquiry.  Judgment  of  conviction  was  reversed  by  the  Supreme 
Court  of  the  United  States  in  an  opinion  by  Warren,  C.  J.,  four  judges  con¬ 
curring.  It  was  held  (1)  where  the  witness  objects  on  the  ground  that  the  ques¬ 
tion  |s  not  pertinent  the  committee  must  state  for  the  record  what  Is  the  subject 
under,  inquiry  at  the  time  and  how  the  question  put  is  pertinent  theretd.  (2) 
The  evidence  did  not  show  what  the  question  under  inquiry  at  the  time  was  so  as 
to  make  It  known  to  the  accused.  Frankfurter,  J.  (1  of  the  5)  added  that  the 
scope  of  the  Inquiry  must  be  defined  with  sufficient  clearness  to  safeguard  h 
witness  against  danger  of  vagueness  and  that  had  been  no  such  definition  of  the 
subject.  , .  / 

Clark,  J.  dissented  holding  that  pertinency  of  the  question  had  been  shbwli 
sufficiently.  He  agreed  that  the  question  between  him  and  the  majority  of  the 
Court  was  whether  the  system  of  inquiry  practiced  by  the  committee  provided 
adequate  safeguards  for  the  protection  of  Individual  rights  of  free  speech,  th 
view  of  recent  examples  of  what  may  be  done  from  good  motives  by  committees 
in  the  course  of  investigation,  the  importance  of  reasonable  checks  upon  the 
inquiry  has  become  evident. 

III.  Cases  requiring  actual  decision  upon  the  charges  made:  insisting  there 
shall  be  no  summary  action  on  charges  of  disloyalty  or  relations  with  subversive 
organizations. 

*  In  this  connection  the  ease  referred  to  is  Service  v.  Dulles  (354  U.  ,S.  363 
(1057)). 

In  this  case  a  foreign  service  officer  in  the  Department  of  State  was  repeated 
investigated  as  to  his  loyalty  and  as  to  whether  he  was  a  security  risk.  .The 
State  Department  Board  decided  in  his  favor.and  its  decision  was  approved  by 
the  Deputy  Under  Secretary*"  Later  the  Loyalty  Review'  Board  of  the  Civil  Serv¬ 
ice  Commission  found  against  him  and  recommended  his  discharge.  Thereupop 
on  this  basis,  the  Secretary  of  State,  without  reading  the  evidence  and  making 
an  independent  determination  .whether  the  evidence  justified  discharge,  dis¬ 
charged  him.  The  district  court  sustained  the  discharge  as  an  exercise  of  the 
absolute  discretion  conferred  upon  the  Secretary  of  State  to  discharge  em¬ 
ployees  where  necessary  or  advisable  In  the  interest  of  the  United  States.  This 
was  affirmed  by  the  court  of  appeals.  The  judgment  of  the  court  of  appeals  \yas 
reversed  by  a  unanimous  Court,  seven  judges  sitting.  «.* 

It  was  held  In  an  opinion  by  Harlan,  J.  that  the  discharge  was  contrary  to 
the  loyalty  and  security  regulations  of  the  Department  of  State  by  which  .the 
Secretary  of  State  was  bound.  The  relevant  provision  was :  “The  discharge  shall 
be  reached  after  consideration  of  the  complete  file,  arguments,  briefs,  and  testi¬ 
mony  presented.”  The  case  was  remanded  for  compliance  with  that  provision. 

IV.  Cases  safeguarding  the  privilege  ogainst  self-ineriminatlon,  holding  that 
no  presumption  Is  to  be  drawn  from  assertion  of  the  constitutional  privilege- 

Here  the  case  complained  of  is  Slochoicer  v.  Board  of  Education  (350  U.  S.  551 
(1056)). 

A  professor  in  Brooklyn  College,  an  institution  of  the  city  of  New  York,  was 
summarily  discharged  for  claiming  the  privilege  against  self-incrimination  in 
refusing  to  answer  questions  as  to  past  membership  in  the  Communist  Party  at 
a  hearing  before  a  congressional  committee  investigating  national  security.  Ip 
previous  appearances  before  a  State  legislative  committee  and  a  board  of  the 
college  faculty  as  to  membership  in  the  Communist  Party,  he  had  testified  fully 
and  the  university  authorities  had  his  testimony  at  the  time  of  his  discharge. 
They  acted  under  a  provision  of  the  city  charter  requiring  discharge  without 
notice  or  hearing  of  a  municipal  employee  who  invoked  the  privilege  against 
self-incrimination  in  refusing  to  answer  legally  authorized  questions  into  his 
official  conduct  Proceedings  for  review  were  dismissed  by  the  State  trial  court 
and  the  dismissal  was  sustained  by  the  appellate  division  and  the  court  of 
appeals.  This  Judgment  was  reversed  in  an  opinion  by  Mr.  Justice  Clark, 
Justices  Reed,  Minton,  and  Burton  dissenting.  The  provision  of  the  municipal 
charter  was  held  to  Involve  denial  of  due  process  of  law.  Justices  Black  and 
Douglas,  who  voted  with  the  majority,  reiterated  the  view  they  expressed  in 
Wyman  v.  Updeyraff  (344  U.  S.  183  (1852) ). 
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Mr.  Justice  Chirk  said:  “The  privilege  against  self-incrimination  would  bo 
reduced  li>  n  hollow  mockery  or  a  conclusive  presumption  of  |>orjury.”  (p,  557.) 
Mr.  Justice  Black  had  said  tn  U'j/nm/i  v.  Updcgraff,  supra:  ‘Tyrannical  totali¬ 
tarian  govcrnmenls  cannot  safely  allow  their  people  to  speak  with  entire  freedom. 
I  believe  with  the  framers  that  our  free  government  can.”  (344  U.  8.  183,  1U9 
(1052).) 

V.  Cases  applying  the  rule  of  strict  const  ruction  of  pcnnl  statutes  and  regu¬ 
lations— a  fundamental  proposition  of  Anglo-American  law. 

The  case  complained  of  In  tills  connection  Is  Cote  v.  Young  (351  U.  8.  53(1 
(105.0)).  In  that  case  the  Summary  Suspension  Act  of  1050  empowered  the 
hand  of  specified  Government  agencies  to  dismiss  employees  summarily  when 
necessary  In  the  interest  of  national  security.  The  head  of  the  Department  of 
Health,  Education,  and  Welfare  summarily  dismissed  mi  employee  holding  a 
“nonsensltlve”  posUlou  who  was  charged  with  "sympathetic  association  with 
Communists.”  The  net  made  determination  by  the  head  of  an  agency  that  a 
dismissal  was  necessary,  conclusive,  and  Until  so  that  appeal  to  the  Civil  Service 
Commission,  which  would  otherwise  have  been  open  to  the  employee  under  the 
Veterans  Preference  Act,  was  cat  off.  Acllon  by  the  employee  for  a  declaratory 
Judgment  that  the  discharge  was  In  contravention  of  the  Veterans  Preference 
Act  was  dismissed  by  the  district  court,  and  this  notion  was  affirmed  by  the 
court  of  appeals,  lteversed  by  the  Supremo  Court  of  the  United  States,  the 
justices  deciding  0  to  3.  The  opinion  was  delivered  by  Mr.  Justice  Harlan, 
holding  that  “national  security”  In  the  act  has  reference  only  to  activity  directly 
connected  with  the  safety  of  the  Nation  as  distinguished  from  the  general  wel¬ 
fare;  and  as  there  was  no  determination  that  the  employee’s  position  was  related 
to  the  national  security  In  this  sense,  the  executive  order  implementing  the 
Summary  Suspension  Act  was  invalid  Insofar  as  it  a  I  lowed  summary  dismissal 
without  determination  ns  to  relation  between  the  employee's  work  and  the 
national  security. 

Justices  Clark,  Reed,  mid  Minton  dissented  In  an  opinion  by  Mr,  Justice  Clark. 
Going  back  to  cases  finding  the  line  between  maintaining  the  general  security 
and  maintaining  freedom  of  Individual  holding  and  expressing  of  religious,  eco¬ 
nomic,  political,  and  philosophical  opinions,  I  recall  well  the  time  when  I  was 
an  undergraduate  (my  college  class  was  1888)  when  everyone  had  mortal  terror 
of  anarchists.  The  philosophical  anarchists  were  perfectly  harmless  except  as 
tlielr  theories  were  misjudged  and  misapplied  by  the  bomb- throwing  anarchists 
who  were  under  general  attack.  One  of  the  leaders  among  the  philosophical 
anarchists,  tn  the  student  body  of  which  I  was  one,  afterward  became  a  bishop 
in  the  Episcopal  Church.  On  matters  of  personal  conduct,  respect  for  law,  and 
belief  In  the  established  order,  he  was  thoroughly  sound,  lint  ho  did  not  believe 
in  maintaining  society  by  force.  At  one  time  he  was  near  being  Unvaried  In 
his  ambitions  ns  a  theological  student  and  a  minister  because  of  something  he 
had  said  when  a  student  about  theoretical  adjustment  of  relations  and  ordering 
of  conduct  without  resort  to  force. 

Another  student  In  the  late  ISSO's  of  the  last  century  who  was  a  vigorous 
debater  and  regularly  took  the  side  of  the  philosophical  anarchists,  afterward 
became  a  leading  member  of  the  bar  and  was  for  a  time  one  of  the  regents  of  the 
State  university. 

In  the  last  10  years  the  Supreme  Court  of  the  United  States  has  had  a  hard 
task  of  maintaining  the  constitutional  guaranties  of  free  speech  and  free 
political,  economic,  and  sociological  opinion  in  a  time  of  excitement  In  which 
years  for  the  political  and  economic  order  are  easily  aroused  and  dissents  from 
established  inodes  of  belief  are  suspect,  and  there  Is  pressure  for  overriding 
the  guaranties  of  Individual  freedom  which  are  at  the  foundation  of  our  polity. 
The  Court  has  been  finding  its  way  by  the  process  of  applying  reason  to  experi¬ 
ence  nnd  testing  experience  by  reason  hy  which  our  law  has  grown,  and  Is  steadily 
working  out  a  sound  body  of  Interpretation  and  application  of  the  constitutional 
guaranties  to  new  conditions.  The  opinions  complained  of  were  rendered  within 
the  last  few  years,  and  some  of  the  most  Important  by  less  than  a  majority  of  the 
full  bench  of  the  Court.  There  is  every  reason  for  saying  that  in  the  orderly 
course  of  Judicial  decision  a  sound  body  of  Judicial  determination  will  be  worked 
out  and  there  will  be  no  need  of  legislative  Interference  with  the  development 
of  interpretation  nnd  application  of  the  Bill  of  Rights  nnd  the  14th  amendment 
to  meet  new  problems  In  the  light  of  old  principles. 

I  submit,  therefore,  the  proposed  hill  is  unnecessary.  It  provides  only  a  partial 
remedy  If  one  is  needed.  It  involves  serious  reversal  of  our  constitutional  polity 
to  take  the  matters  complained  of  out  of  the  domain  of  the  courts,  nnd  this  is 
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not  attempted  beyond  cutting  off  review  of  decisions  on  questions  of  Federal 
constitutional  law  by  the  Slate  eonrlK  from  review  by  the  Supreme  Court  of  the 
United  Shite*.  Ah  the  judge*  In  the  Stale  are  Ismiid  by  the  Constitution  the 
only  result  would  be  tlial  each  State  supreme  court  could  lake  IIk  own  view  of 
the  Hill  of  Hlghls  mul  ns  to  the  fundamental  liberties  of  mankind  so  that  on 
questions  of  constitutional  law  we  might  he  t  people  today  and  *18  tomorrow. 
Hut  many  questions  as  to  the  Hill  of  HlgbtK  could  get  lido  Ihe  Federal  courts 
and  then  there  could  he  Independent  const  ruction  In  each  of  the  It  circuits. 
Or  conceivably  the  courts  of  appeal  might  hold  themselves  hound  hy  Ihe  deck 
slons  of  the  Supreme  Court  of  the  United  States  at  the  time  when  It  had  review¬ 
ing  power  and  so  might  unite  tn  applying  the  decisions  now  complained  of. 
While  If  Ihe  hill  were  enacted  It  would  cut  ofT  direct  review  of  State  decisions 
hy  certiorari  It  would  not  cut  off  upholding  of  the  constitutional  guaranties  by 
the  Federal  courts  by  linlicas  corpus  In  cases  where  the  State  courts  acted  la 
('out  raven  Mon  of  tbe  Mill  amendment,  and  thus  would  lead  only  to  a  ebuotlc 
condition  of  pronouncements  by  courts  not  revlewuble  and  so  not  capable  of 
being  reduced  to  a  consistent  body  of  law. 

Specifically  wlmt  hi  these  decisions  Is  complained  of  as  Justifying  the  bill? 

First,  It  Is  complnhicd  that  they  have  made  nugatory  the  investigating  powers 
of  Congress,  apparently  assuming  that  in  order  to  be  effective  congressional  In¬ 
vestigation  must  be  free  from  Judicial  check.  At  the  outset  of  our  constitutional 
history  It  was  found  necessary  hy  the  first  nine  amendments  of  the  Federal 
Constitution  to  limit  exercise  of  both  legislative  and  executive  irnwers  of  the 
Federal  Government  In  derogation  of  the  rights  of  Individuals.  Existence  has 
shown  abundantly  that  legislative  Investigations  are  capable  of  serious  abuses. 
It  lias  been  the  task  of  tbe  Supreme  Court  of  the  United  States  to  define  In 
particular  eases,  by  laying  down  principles  of  decision,  what  Is  not  permissible 
in  tbe  course  of  congressional  Investigations  In  view  of  tbe  Hill  of  (tights.  Unless 
this  can  be  done  Judicially  the  guaranties  of  the  Hill  of  Rights  remain  mere 
preachments. 

Second,  It  Is  considered  that  the  Court  has  Impaired,  so  far  ns  substantially 
to  nullify,  tbe  Government  security  program.  Hence  Its  appellate  jurisdiction  as 
to  that  program  Is  to  be  taken  away.  If  this  Is  carried  out  as  it  Is  put  It  too 
would  mean  making  of  the  Bill  of  Rights  a  mere  preachment  as  to  any  program 
for  security  set  up  by  Congress  or  by  the  Kxecutlve,  thus  abandoning  a  cardinal 
principal  of  our  polity. 

Third,  It  Is  said  that  the  decisions  In  question  take  away  the  right  of  the  people 
to  protect  themselves  through  their  Slate  government  from  subversive  activity 
at  the  State  level.  The  Nelson  and  Hweezy  cases  are  cited  here.  But  since  the 
I4lh  amendment  due  process  of  law  has  ttccoiiie  a  national  concern.  Of  the  2 
decisions  objected  to,  1  has  to  do  with  the  difficult  questions  arising  when  both 
State  nml  national  legislation  on  the  same  subject  create  danger  of  conflict  nud 
double  vexation  or  unreasonable  Inflictions  ui>oii  tbe  Individual.  Experience  has 
shown  the  need  of  applying  principles  to  such  conflicts. 

As  to  the  Swcczy  case,  State  legislative  Investigation  has  proved  to  involve 
the  same  possibilities  of  abuse  os  bas  Federal.  Each  calls  for  restraint  Imposed 
by  Judicially  administered  constitutional  law. 

Fourth,  we  are  told  that  the  hill  will  preserve  home  rule  over  our  schools. 
But  home  rule,  fundamental  ns  It  Is  In  our  polity,  does  not  mean  full  authority 
In  the  local  government  to  suppress  free  holding  and  on  proper  occasions  and  in 
proper  ptaees  expressing  opinions  on  religious,  political,  and  economic  subjects. 
The  truth  is  that  the  danger  to  the  general  security  from  free  discussion  of 
questions  of  economics  and  politics  In  colleges  and  universities  has  been  enor¬ 
mously  exaggerated.  These  Institutions  are  not  to  be  thought  of  In  terms 
of  grade  schools.  Teaching  in  colleges  is  not  like  teaching  of  spelling  or  of  the 
multiplication  table.  Teaching  in  an  atmosphere  of  free  discussion  does  not 
mean  that  everything  a  teacher  says  will  be  nt  once  accepted  by  his  hearers  as 
gospel.  The  Idea  that  no  political  or  economic  heresy  Is  to  be  allowed  to  con¬ 
taminate  college  teaching  belongs  to  Soviet  rather  than  to  American  education. 

Fifth,  the  decisions  in  the  Schware  and  Konigsberg  cases  are  said  to  infringe 
the  freedom  of  the  States  to  determine  the  qualifications  for  practice  of  law.  But 
In  the  crowded  world  of  today  the  power  of  the  individual  to  make  a  livelihood 
for  himself  by  free  choice  of  occupation  for  which  he  shows  himself  fitted  by 
character,  training,  and  ability  cannot  be  cut  off  in  a  free  land  by  attaching  labels 
on  the  basis  of  past  association  with  advocates  of  political  or  economic  heresies 
or  even  association  with  those  shown  subsequently  to  have  been  active  and  not 
merely  theoretical  believers  in  overthrow  of  government.  There  must  be  rea- 
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soimble  limits  within  which  ambitious  youth  may  make  and  later  correct 
mistakes. 

In  summary,  the  bill,  however  well  Intentloned,  can  achieve  no  useful  result 
and  has  possibilities  of  achieving  much  mischief. 

.  1.  The  decisions  themselves  of  which  coinplatut  Is  made  are  not  the  threats 
to  the  geueral  security  or  hindrances  to  needed  protection  against  subversive 
activities  against  the  Government  that  they  are  assumed  to  be.  They  serve  to 
define  and  mnlntaln  a  balance  of  the  general  security  and  guaranteed  rights  and 
to  maintain  It  against  well  meant  hasty  amt  overzealous  governmental  action. 
There  Is  no  occasion  for  radical  departure  from  our  characteristic  American 
constitutional  ixdlly. 

»  2.  If  there  were  any  need,  the  remedy  proposed  Is  partial  and  Ineffective.  It 
covers  only  a  part  of  what  is  claimed  to  call  for  correction  and  even  that  part 
at  most  imperfectly. 

3.  It  would  be  reasonably  certain  to  lead  to  clashes  of  Federal  and  State 
courts,  since  the  Constitution  expressly  provides  that  the  judges  in  every  State 
shall  be  bound  thereby  and  any  conflict  becomes  a  Federal  question. 

4.  It  would  lead  to  a  confused  body  of  decisions  of  11  independent  Federal 
courts  of  appeals  aud  48  State  supreme  courts,  with  no  final  reviewing  authority, 
or  else  to  the  Federal  courts  of  appeals,  holding  themselves  bound  by  and  so 
following  the  decisions  of  the  Supreme  Court  of  the  United  States  at  the  time 
It  had  review'! ng  authority— the  cases  of  which  complaint  Is  now  made — wfould 
leave  things  as  they  are  ns  to  all  matters  passed  on  In  those  cases. 

5.  As  to  cases  decided  by  the  highest  State  courts,  should  those  courts  decide 
contrary  to  the  provisions  of  the  Federal  Constitution,  If  direct  review'  is  cut  off 
remedies  such  as  habeas  corpus  could  often*  be  had  In  the  Federal  courts,  and 
although  review  of  these  proceedings  by  the  Supreme  Court  W’ould  be  cut  off,  the 
Federal  courts  of  appeals  would  be  able  to  make  the  constructions  aud  applica¬ 
tions  of  the  Federal  Constitution  complained  of  very  much  what  they  are  now. 

I  submit  that  the  proposed  legislation  is  unnecessary  and  If  enacted  would  be  to 
a  great  extent  futile  ami  for  the  rest  productive  of  confusion  ami  altogether 
mischievous. 


’  Mr.  Solhwink.  A  letter  ami  statement  from  Mr.  Edward  A.  Rum- 
ely  of  the  Committee  for  Constitutional  Government,  Inc. 

•  Senator  Butlkr.  Mr.  Rumoly’s  statement  will  be  received  and  made 
part  of  tbo  record. 

‘  (The  document  referred  to  is  as  follows :) 


Committee  for  Constitutional  Government,  Ino*, 

Xcw  York,  A\  Y.t  February  28, 1958. 

Hon.  William  K.  Jenner, 

Senate  Office  ll  nil  ding,  Washington,  D.  G. 


Pear  Senator  Jenner:  I  am  very  sorry  that  I  am  so  overwhelmed  with  my 
duties  here  that  I  cannot  make  a  personal  appearance  at  the  hearings  on 
Senate  bill  2040. 

However,  I  have  worked  up  a  statement,  copy  of  wdilch  is  enclosed,  which  I 
wish  to  file.  I  am  sorry  that  my  own  cosily  exiwrlence  with  a  congressional  com¬ 
mittee  requires  my  taking  exception  to  section  1  of  Senate  bill  2640. 

You  are  doing  a  service  highly  worth  W'hlle. 

Sincerely  yours, 


Edward  A.  Rumely,  Executive  Secretary . 


Statement  of  Edward  A.  Rumely  Re  Senate  Bill  2846,  Filed  With  the 
Senate  Committee  on  tiiE  Judiciary,  February  27,  1058 

•  My  name  Is  Edward  A.  Rumely.  I  am  executive  secretary  of  the  Commit¬ 
tee  for  Constitutional  Government,  with  offices  at  205  East  42d  Street,  New 
York,  N.  Y.  I  regret  my  Inability  to  accept  the  kind  Invitation  extended 
through  your  chief  counsel,  Mr.  Sourwlne,  to  testify  before  you,  with  respect 
to  Senate  bill  2040.  Instead,  I  offer  on  my  own  behalf  only  the  following  com¬ 
ments,  based  in  part  on  my  personal  experience  and  observations,  for  your 
consideration. 

STATEMENT 


In  1037,  when  the  attempt  was  made  to  pack  the  Supreme  Court  with  five  ad¬ 
ditional  members,  I  acted  as  executive  secretary  for  the  National  Committee  to 
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Uphold  Constitutional  Government,  of  which  Frank  E.  Gannett  was  the  founder 
and  chairman.  That  committee,  In  5  months,  |K>ured  out  millions  of  letters 
and  15  million  franked  statements  dcfeudlng  the  Independence  of  the  Court 
against  executive  invasion. 

The  extent  to  which  the  public  was  Interested  was  evidenced  by  the  fact  that 
the  cost  of  this  educational  campaign,  $250,000,  was  secured  from  13,000  indi¬ 
viduals  giving  less  than  $20  each.  Now,  again,  the  proper  function  of  the 
Supreme  Court  is  a  matter  of  grave  issue. 

I  cannot  concur  In  the  first  provision  of  the  pending  bill,  which  would  take 
from  the  Court  the  right  to  hear  an  appeal  In  n  case  where  a  defendant  Is 
charged  with  contempt  of  Congress.  I  myself,  was  voted  (183-175)  in  contempt 
of  Congress  in  August  10.50.  The  Buchanan  committee,  with  the  aid  of  leaders 
of  labor  union  monopolies,  had  built  up  a  nationwide  propaganda,  I  would  say 
largely  because  I  had  been  instrumental  in  distributing  850,000  copies  of  a 
book,  The  Road  Ahead,  whtch  showed  how  British  trades  unions  took  England 
into  socialism,  poverty  and  socialised  medicine.  The  case  was  tried  in  the 
district  court,  in  the  District  of  Columbia,  where  I  was  convicted,  because  1  had 
refused  to  name  the  quantity  purchasers  of  The  ltoad  Ahead  and  other  literature 
which  the  Committee  for  Constitutional  Government  distributed. 

I  was  convicted,  fined  and  sentenced  to  imprisonment,  but  the  sentence  was 
susiKmded.  Through  right  of  appeal  to  the  court  of  appeals  and  even  the 
Supreme  Court  against  invasion  of  my  rights  by  a  committee  of  Congress,  1  was 
protected  against  the  unconstitutional  proceedings  of  a  congressional  committee 
violating  the  first  article  of  the  Bill  of  Rights.  Finally,  a  historically  im¬ 
portant,  unanimous  decision  of  the  Supreme  Court,  March  0,  1053,  upheld  the 
position  I  had  taken. 

Just  as  It  was  im]>ortant  to  protect  the  Supreme  Court  against  the  proposal  of 
the  Executive,  to  pack  It  with  five  additional  members,  and  to  protect  an  in¬ 
dividual  against  the  unconstitutional  demands  of  congressional  committee, 
so  now  it  Is  highly  irn[>ortant  to  keep  the  Supreme  Court  from  invading  the. 
legislative  functions  of  government,  as  it  did  in  the  desegregation  decision,  which 
was  contrary  to  precedent  and  was  based  upon  unsound  ideology,  as  for  example 
that  of  Gunnar  Myrdal,  a  Swedish  socialist. 

Of  course,  any  officer  or  agency  of  the  executive  branch  should  be  free  to 
eliminate  from  service  employees  whose  retention  might  Impair  the  security  of 
the  United  States  Government.  There  should  be  no  right  of  appeal  against  any 
State  statute  or  executive  regulation,  the  purpose  of  which  Is  to  control  sub¬ 
versive  activities. 

ft  Is  a  breakdown  of  the  Constitution  to  take  from  the  States  matters  left  in 
the  States’  hands  under  the  Constitution,  and  which  they  can  handle  with 
greater  effectiveness  than  a  highly  centralized  government.  Of  course,  educa¬ 
tion  is  n  State  function,  and  the  Supreme  Court  should  not  attempt  to  take  from 
State  control  any  rule,  bylaw  or  regulation  adopted  by  the  educational  authorities 
within  n  State. 

States  should  be  left  to  regulate  all  matters  In  which  they  have  not  specifically 
yielded  their  authority  to  the  Federal  Government,  in  the  Constitution.  A  case 
in  point  is  regulation  of  the  admission  to  the  practice  of  law  In  State  courts. 

In  sections  2,  3,  4  and  5  of  the  proposed  hill,  limitation  of  the  appellate  Juris¬ 
diction  of  the  Supreme  Court  Is  highly  desirable,  in  fact  necessary  because  the 
Supreme  Court  has  gone  out  of  bounds  Into  an  area  where,  instead  of  interpreting 
law,  it  is.  In  fact  and  in  practice,  legislating. 

Opposition  to  the  first  section  of  Senate  bill  2046  Is  called  for  in  order  that  a 
citizen  may  be  protected  against  the  abuse  or  power  by  one  branch  of  the  Gov¬ 
ernment.  In  all  the  other  sections  of  the  bill,  the  issue  is  the  invasion  of  States 
rights  by  a  branch  of  the  Federal  Government. 

The  decisions  of  the  Supreme  Court  have  tended,  more  and  more,  to  break 
down  the  Independence  of  the  States  and  to  move  this  country  toward  central¬ 
izing  i>ower  in  the  Federal  Government.  Hitler,  at  one  stage,  made  the  state¬ 
ment  that  his  first  years  were  consumed  in  breaking  down  the  independence  of 
the  German  states  and  moving  their  powers  and  functions  to  Berlin. 

We  have  already  gone  far  toward  centralizing  powers  in  Washington,  and 
taxes  In  the  Federal  Government,  and  this  process  needs  to  he  checked  and 
reversed.  Provisions  2, 3,  4  and  6,  in  Senate  bill  2616  are  a  etep  in  this  direction. 

Mr.  SoumviNE.  This  [indicating]  is  a  letter  in  the  nature  of  a 
statement  from  John  Lord  O’Brian  of  Washington,  D.  C. 


jf  n  t 
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Senator  Butler.  Mr.  O’Brian’s  letter  in  the  nature  of  a  statement 
will  be  received  and  made  a  part  of  the  record. 

(The  document  referred  to  is  as  follows :) 


Hod.  James  O.  Eastland, 

CTiafrmaw,  Committee  on  the  Judiciary, 
United  States  Senate, 

Washington ,  D.  0. 


Covington  &  Burlino, 
Washington,  D.  C .,  March  8, 1958 . 


Dear  Mr.  Chairman  :  In  accordance  with  the  invitation  of  your  Subcommittee 
on  Internal  Security,  I  anv  submitting  tills  statement  of  my  views  on  S.  2646, 
a  bill  to  limit  the  appellate  Jurisdiction  of  the  Supreme  Court  of  the  United 
States.  I  appreciate  the  courtesy  of  your  invitation  and  respectfully  request 
that  this  statement  be  included  in  the 'record  of  the  hearings  now  being  held 
by  the  subcommittee. 

The  bill  would  withdraw  from  the  Supreme  Court  of  the  United  States 
appellate  jurisdiction  to  review  cases  arising  from  the  investigative  functions 
of  Congress,  the  security  program  of  the  executive  branch  of  the  Federal  Gov¬ 
ernment,  State  antisubversive  legislation,  local  governmental  rules  concerning 
subversive  activities  of  public-school  teachers,  and,  dually,  the  admission  of 
persons  to  the  practice  of  law  within  the  individual  States. 

I  am  unalterably  opposed  to  the  bill.  In  voicing  my  opposition,  I  speak  on 
the  basis  of  more  than  half  a  century  of  familiarity  with  American  public  law, 
both  in  an  official  and  in  a  private  capacity,  and  more  than  40  years  of 
active  practice  at  the  bar  of  the  Supreme  Court.  Further,  I  have  had  a  con¬ 
tinuing  interest  in  the  problems  of  antisubversive  and  national  security  legis¬ 
lation  since  World  War  I,  during  which  I  served  es  head  of  the  War  Emergency 
Division  of  the  Department  of  Justice.  In  this  capacity  during  most  of  that 
period  I  was  responsible  for  the  administration  of  the  civilian  laws  relating 
to  the  war  and  for  the  supervision  and  internment  of  alien  enemies.  As  counsel 
for  the  Government  I  also  presented  the  arguments  before  the  Supreme  Court 
in  the  first  series  of  sedition  cases,  including  the  Debs  and  Schenck  cases,  in 
which  the  Court  unanimously  upheld  the  validity  of  the  Espionage  Act  of 
1017. 

I  object  to  S.  2646  because  it  is  an  attempt  to  strip  citizens  of  the  protection 
of  judicial  review  by  the  highest  court  of  our  land,  a  protection  that  has 
existed  since  the  first  days  of  our  Republic.  The  bill  is  a  direct  attack  on  our 
Federal  system  of  government,  threatens  the  independence  of  our  judiciary, 
and  brushes  aside  as  unimportant  all  considerations  of  personal  freedom.  A  a 
such,  It  Is  so  sweeping  and  so  squarely  at  odds  with  our  constitutional  structure 
as  to  cast  grave  doubt  on  its  constitutional  validity. 

I  say  this  fully  aware  of  the  constitutional  provision  permitting  Congress 
to  legislate  certain  exceptions  to  the  jurisdiction  of  the  Supreme  Court.  But 
our  basic  charter  must  be  read  as  a  whole  and  in  the  light  of  the  major  pur¬ 
pose  of  its  authors  to  establish  an  institutional  system  capable  of  maintaining 
freedom  and  conducting  effective  government  amid  the  changing  and  unfore¬ 
seeable  demands  of  the  future.  The  validity  of  S.  2646  cannot  be  assumed 
by  reading  one  phrase  of  the  Constitution  In  isolation.  The  entire  constitutional 
plan  and  the  Bill  of  Rights  and  subsequent  amendments  must  be  considered. 
When  this  is  done,  it  becomes  apparent  that  S.  2646  strikes  at  the  heart  of 
the  Supreme  Court’s  functions  as  1  of  the  3  coordinate  branches  of  the 
Federal  Government,  as  impartial  arbiter  of  Federal-State  relationships  and 
as  historic  protector  of  the  freedoms  of  the  Individual. 

The  proposed  legislation  would  also  create  chaos  In  Judicial  administration. 
It  should  be  noted  that  the  bill  does  not  purport  to  deprive  lower  Federal 
courts,  or  State  courts,  of  their  power  to  pass  upon  the  questions  which  are 
to  be  taken  from  the  Supreme  Court.  Accordingly,  by  seeking  to  eliminate 
the  jurisdiction  of  the  only  tribunal  capable  of  resolving  conflicts  of  decisions 
on  these  questions  among  the  Federal  courts  and  of  guaranteeing  the  enforce¬ 
ment  of  these  Federal  rights  In  State  tribunals,  the  bill  would  necessarily  pre¬ 
clude  uniformity  of  decision  and  encourage  disrespect  for  Federal  law.  This 
would  appear  clear  beyond  argument  and  has  been  emphasized  only  recently 
by  the  American  Bar  Association  in  registering  its  opposition  to  the  pending 
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The  proponents  of  the  bill  apparently  have  proposed  it  because  they  feel 
that  certain  Supreme  Court  decisions  are  wrong.  I  am  familiar  with  the 
cases  that  are  claimed  to  demonstrate  the  need  for  this  legislation  and  with 
the  constitutional  aspects  of  the  difficult  problem  of  reconciling  national  se¬ 
curity  and  individual  freedom.  It  serves  no  purpose,  however,  to  discuss  these 
cases  individually  here.  The  important  point  Is  that  in  our  system  of  govern¬ 
ment  the  Supreme  Court  Is  properly  and  necessarily  the  final  arbiter  of  such 
questions. 

Looking  at  the  issue  from  a  broader  point  of  view,  one’s  attitude  toward  this 
legislation  may  well  reflect  his  views  on  two  basic  and  related  points:  First,  how 
much  faith  and  confidence  be  has  In  the  sense  of  decency  and  patriotism  of  the 
millions  of  people  who  make  up  our  country;  and  second,  how  much  importance 
he  attaches  to  the  freedoms  guaranteed  by  our  Constitutiou.  Our  people  are  now 
fully  aware  of  the  grave  dangers,  both  of  Communist  activities  and  Communist 
ideologies,  and  I  respectfully  insist  that  in  dealing  with  those  dangers  It  is  not 
necessary  that  our  citizens  be  themselves  deprived  of  their  historic  rights. 

Fundamentally,  S.  2040  rests  ui»on  the  assumption  that  the  American  people  are 
so  lacking  In  intelligence  and  faith  in  our  democratic  system  as  to  require  for  their 
protection  governmental  security  measures  that  cannot  withstand  traditional  con¬ 
stitutional  scrutiny  by  the  highest  Court  of  the  land.  Without  here  laboring 
the  point,  which  I  have  considered  at  length  elsewhere  (the  Godkln  lectures,  1055, 
“National  Security  and  Individual  Freedom”),  I  wish  to  emphasize  that  our 
fellow  countrymen  share  no  such  lack  of  confidence  In  themselves.  Time  and  again 
the  people  of  the  United  States  have  demonstrated  that  they  are  firm  believers  In 
our  constitutional  system.  Isolated  instances  of  subversion  have  only  served  to 
emphasize  their  rarity  and  to  demonstrate  the  fact  that  antidemocratic  ideologies 
have  never  found  fertile  soil  In  America. 

Equally  unfortunate  Is  the  bill’s  disregard  of  our  individual  freedoms,  par¬ 
ticularly  those  age-old  rights  guaranteed  against  Federal  encroachment  by  the  Dill 
of  Rights  and  against  State  encroachment  by  the  14th  amendment.  To  me  these 
liberties  are  of  supreme  Importance. 

I  am  confident  that  the  people  of  our  country,  despite  the  strident  voices  of  a  few, 
continue  to  look  to  the  Supreme  Court  as  the  independent  organ  of  Government 
indispensable  for  resolving  the  kinds  of  issues  that  this  bill  seeks  to  remove  from 
its  jurisdiction.  In  my  opinion  the  public  w  ill  not  tolerate  any  such  tinkering  as 
S.  2046  protases.  This  Is  the  plain  teaching  of  the  public  reaction  to  the  1037 
Court-packing  plan.  Only  recently  the  vigor  of  our  public  conscience  was  again 
demonstrated  in  the  reassertlon  of  American  standards  of  decency  against  political 
practices  that  violate  our  sense  of  fair  play.  Evidence  Is  already  mounting  that 
the  present  bill  would  be  equally  obnoxious  to  our  people. 

Shortly  before  his  death,  my  fellow  upstate-New  Yorker  and  long-time  colleague 
at  the  bar,  the  late  Mr.  Justice  Robert  H.  Jackson,  addressed  himself  to  the  prob¬ 
lem  confronting  your  subcommittee  in  words  that  are  singularly  pertinent  today: 

“Public  opinion,  however,  seems  always  to  sustain  the  power  of  the  Court,  even 
against  attack  by  popular  Executives  and  even  though  the  public  more  than  once 
has  repudiated  particular  decisions.  It  is  inescapable  in  our  form  of  government 
that  authority  exists  somewhere  to  Interpret  nn  instrument  which  sets  up  our 
whole  structure  and  defines  the  powers  of  the  Federal  Government  In  about  4,000 
words,  to  which  a  century  and  a  half  have  added  only  about  half  as  many  amenda¬ 
tory  words.  The  people  have  seemed  to  feel  that  the  Supreme  Court,  whatever  its 
defects,  Is  still  the  most  detached,  dispassionate,  and  trustworthy  custodian  that 
our  system  affords  for  the  translation  of  abstract  into  concrete  constitutional 
commands." 

I  am  In  complete  accord  with  this  statement  and  earnestly  hope  that  S.  2646  will 
be  rejected  as  contrary  to  our  constitutional  system  and  to  the  American  tradition 
of  freedom  and  fair  play. 

Yoursslucerely, 


John  Lord  O'Bbian. 


Mr.  Sour  wine.  Here  is  a  letter  of  transmittal  and  a  copy  of  the 
text  of  the  proceedings  of  the  house  of  delegates  of  the  American  Bar 
Association  of  the  discussion  with  respect  to  this  bill.  At  an  earlier 
session  a  statement  was  made  that  the  staff  secure  this  for  the  record.. 
Senator  Butler.  It  will  be  made  part  of  the  record. 
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(Tho  document  referred  to  is  ns  follows:) 


American  Bar  Association, 
Chicago,  111.,  February  28, 1958 . 

Mr.  J.  O.  Sourwine, 

Chief  Counsel,  Internal  Security  Subcommittee, 

Senate  Offico  Building,  Washington,  D.  0 . 

Dear  Mr.  Sourwine:  Miss  Slnnott  of  our  Washington  office  phoned  this 
morning  to  say  that  you  would  like  to  have  a  copy  of  the  transcript  of  discus- 
slons  In  our  house  of  delegates  on  February  25  with  respect  to  tho  association’s 
position  of  opposition  to  S.  2040.  I  am  pleased  to  attach  hereto  excerpt  from 
tho  transcript  covering  this  discussion. 

Certified  copies  of  tho  resolution  adopted  by  the  house  of  delegates  opposing 
S.  2040  will  be  transmitted  on  Monday,  March  3,  by  the  secretary  of  the  associa¬ 
tion  to  Senator  Bastlaud  and  Senator  Wiley.  Copy  of  this  transmittal  will  also 
be  sent  to  you. 

Sincerely  yours, 


Hutu  White, 
Administrative  Secretary . 


Excerpts  From  Proceedings  of  tuh  House  of  Delegates,  American  Bar 
Association,  February  25,  1058 

DISCUSSION  WITH  RESPECT  TO  8.  2646 

Chairman  Shepherd.  It  has  been  moved  on  behalf  of  rules  and  calendar  that 
item  53  be  now  made  n  s|>celal  order  of  business  on  the  calendar  because  of 
later  engagements  of  the  chairman.  That  is  Individual  Rights  as  Affected  by 
National  Security,  Mr.  Ross  D.  Malone. 

Is  there  a  second  to  that  motion? 

(The  motion  was  duly  seconded.) 

Those  In  favor  of  it  say  Ma,veM;  opposed  “no.”  The  Chair  declares  it  is  car¬ 
ried  by  the  necessary  two* thirds 'vote. 

Mr,  Malone,  come  forward.  [Applause.] 

Mr.  Ross  I#.  Malone.  Thank  you  very  much,  ladles  and  gentlemen  of  the 
house.  The  report  of  the  committee  on  Individual  rights  as  a  fleet  ed  by  national 
security  is  before  you.  It  does  not  contain  any  recommendation  for  action. 
It  does  deal  entirely  with  S.  2040  which  Is  likewise  on  the  desk  before  you  and 
which  Is  generally  known  as  the  Jennet  bill. 

I  might  preface  the  committee  report  by  saying  that  when  the  committee 
met  to  consider  the  bill  on  Sunday,  we  were  advised  that  the  board  of  governors 
had  already  taken  action  with  reference  to  the  bill. 

As  I  understand  that  recommendation,  it  Is  that  the  house  disapprove  or  op¬ 
pose  the  enactment  of  S.  2040.  I  assume  the  secretary  will  report  that  motion.1 

Inasmuch  as  the  board  of  governors  which  is  the  executive  committee  of  this 
house  had  already  neted  on  the  question,  there  appeared  to  be  no  occasion  for 
this  commute  to  make  any  recommendation,  nud  I  will  merely  briefly  state  the 
proposition  involved  in  the  bill  in  connection  with  whatever  action  the  house 
may  wish  to  take  on  the  action  recommended  by  the  board  of  governors. 

S.  2<M0  briefly  would  withdraw  from  the  appellate  Jurisdiction  of  the  Supreme 
Court  five  typos  of  cases.  They  may  be  summarized  as  cases  involving  con¬ 
gressional  committees,  executive  security  programs,  State  security  programs, 
school  boards,  or  admissions  to  the  bar. 

The  report  of  the  committee,  it  should  be  clearly  understood,  takes  no  posi¬ 
tion  whatever  with  reference  to  the  decisions  which  obviously  occasion  the  enact¬ 
ment  of  the  legislation. 

As  we  view  it,  the  question  with  which  this  house  Is  concerned  is  the  modifica¬ 
tion  of  the  appellate  jurisdiction  of  the  Supreme  Court  by  action  of  the  Congress. 

Xow,  that  is  not  a  new  subject  for  consideration  by  this  house.  You  will 
recall  that  In  1050  on  recommendation  of  the  committee  on  jurisprudence  and 
law  reform,  this  house  approved  a  proposed  constitutional  amendment  which 
would  include  In  the  Constitution  the  appellate  Jurisdiction  of  the  Supreme 
Court  to  the  end  that  it  might  not  be  threatened  or  modified  as  a  result  of 
decisions  by  he  Court  from  time  to  time  which  may  not  meet  with  tho  approval 
of  the  Congress. 


>  This  motion  is  reported  at  p.  264  of  the  transcript. 
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Thnt  recommendation  was  Incorporated  Into  what  la  known  as  the  nutler 
insolation  which  has  been  Introduced  Into  the  Henate  and  which  haa  been  con¬ 
sidered  by  this  houno  wineo  1050.  As  late  as  1054  the  record  Indicates  that  the 
house  enacted  with  reference  to  certain  aspects  of  thnt  resolution  and  In  effect 
continued  the  action  previously  tnken  In  recommendlug  that  the  appellate  Juris¬ 
diction  of  the  Supremo  Court  be  nailed  down,  shall  we  say,  by  constitutional 
amendment  and  be  not  left  subject  to  action  of  the  legislative  body. 

It's  the  feeling  of  the  committee  that  It  Is  an  Integral  part  of  our  Judicial 
system  that  there  be  uniformity  In  appellate  review,  and  thnt  the  enactment 
of  this  legislation  would  destroy  entirely  the  uniformity  which  might  other¬ 
wise  exist,  would  In  effect  make  of  the  courts  of  appeals  Individual  supreme 
courts  ns  to  the  particular  subjects  which  are  encompassed  In  the  legislation. 

I  might  reinforce  my  statement  that  In  recommending  adoption  of  the  reso¬ 
lution  by  tbe  board  of  governors,  the  committee  Is  not  expressing  any  view  on 
the  decisions  themselves  Inasmuch  as  your  speaker  happened  to  be  one  of  the 
members  of  the  board  of  bar  examiners  of  the  State  of  New  Mexico  that  was 
rather  soundly  slapped  In  the  Schwa  re  case. 

The  report  of  the  committee  requires  no  action  by  the  house.  Any  action 
which  the  house  takes  will  be  upon  the  recommendation  of  the  board  of  gov¬ 
ernors.  Thank  you. 

Chairman  Shepherd.  Thank  you,  Mr.  Malone. 

I  think  the  house  would  be  Interested  In  knowing  how  this  matter  came  be¬ 
fore  the  board  and  why  It  Is  that  the  board  Is  recommending  action  without 
first  having  had  some  report  from  one  of  its  committee.  I  will  ask  the  sec¬ 
retary  to  make  that  report  Mr.  Calhoun. 

Mr.  Calhoun.  Members  of  the  house,  prior  to  the  recent  board  meeting  here 
In  Atlanta,  I  received  a  letter  as  secretary  cf  the  American  Bar  Association 
from  Senator  Alexander  Wiley,  a  member  of  the  Judiciary  Committee  of  the 
Senate,  as  follows : 

“Dear  Mr.  Calhoun.  As  you  may  have  heard,  S.  2040,  a  hill  to  limit  the 
appellate  Jurisdiction  of  the  Supreme  Court,  Is  coming  up  for  rehearing  In  the 
near  future.  Hearings  arc  set  to  begin  February  10  and  to  close  before  March 
10.  At  the  first  hearing  no  public  witnesses  appeared  either  for  or  against  the 
bill. 


“It  would  exclude  from  the  appellate  Jurisdiction  of  the  Supreme  Court  such 
matters  as  contempt  of  a  congressional  committee  or  discharge  of  an  employee 
on  alleged  Internal  security  grounds. 

“In  order  to  make  sure  that  the  American  system  of  checks  and  balances  Is 
fully  maintained,  it  seems  to  me  of  supreme  Importance  that  there  be  a  full 
discussion  of  this  bill  at  the  hearings. 

“May  I,  therefore,  urge  that  at  the  coming  midwinter  southern  regional 
meeting  in  Atlanta  on  February  10,  a  position  be  firmly  taken  on  behalf  of  the 
American  Bar  association  with  respect  to  this  proposed  legislation.  I  believe 
that  you  and  the  other  officers  of  the  association  would  wish  to  have  the  point 
of  view  of  your  great  organization  fully  expressed  at  hearings  on  the  bill. 

“Sincerely  yours. 


Alexander  Wiley.” 


I  reported  this  letter  to  the  meeting  of  the  hoard  of  governors,  and  the 
board  adopted  a  recommendation  to  this  House  that  It  adopt  a  resolution  op¬ 
posing  the  enactment  of  Senate  bill  2640  which  would  limit  the  appellate  Jur¬ 
isdiction  of  the  Supreme  Court  of  the  United  States. 

I  think  it  Is  proper  on  behalf  of  the  board  at  this  time  to  move  such  a 
resolution. 

(The  motion  was  duly  seconded.) 

Chairman  Shepherd.  I  recognize  Mr.  Satterfield. 

Mr.  Satterfield  (Mississippi).  Mr.  Chairman,  ladles  and  gentlemen  of  the 
house,  I  am  In  accord  with  the  action  of  the  board  of  governors  in  this  matter  In 
opposing  Senate  bill  2646.  I  move  the  following  amendment  to  the  resolution  and 
explain  the  reasons  why  the  motion  is  made  after  I  read  the  amendment. 

The  resolution  before  you  now  Is  simply : 

Be  it  resolved  by  the  American  Bar  Association,  That  It  opposes  the  passage  of 
S.  2646.  That  Is  the  resolution  now  before  you.  Amend  the  resolution  by  adding 
before  the  word  “Resolved"  the  following : 

“Whereas  in  1040  the  American  Bar  Association  adopted  a  resolution  urging 
the  Congress  to  submit  to  the  electorate  an  amendment  to  the  Constitution  of  the 
United  States,  to  provide  that  the  Supreme  Court  of  the  United  States  shall  have 
appellate  Jurisdiction  in  all  matters  arising  under  the  Constitution ;  and 
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‘‘Whereas  S,  2040  now  pending  before  tho  Congress,  If  enacted,  would  forbid 
tbo  Supreme  Court  from  assuming  jurisdiction  In  certain  mntters,  contrary  to  the 
action  heretofore  taken  by  this  association  and  contrary  to  the  maintenance  of 
tho  batanco  of  (towers  set  up  hi  the  Constitution  between  the  executive,  legisla¬ 
tive,  and  Judicial  branches  of  our  Government ;  and 

“Whereas  although  since  1040  there  have  been  rendered  by  tho  Supreme  Court 
divisions  wltldn  tho  fields  specified  in  S.  2040  which  are  felt  by  many  to  be  con¬ 
trary  to  recognized  constitutional  precedents  and  which  undertake  to  confer  upon 
tho  Federal  Government  powers  reserved  to  tho  States  by  tho  Constitution  of 
tho  United  States  and  to  confer  upon  tho  Supremo  Court  authority  not  vested  In 
It  by  that  document,  nevertheless  the  wolfuro  of  the  peoplo  of  tho  United  States 
will  be  better  served  by  preserving  tho  chocks  aud  balances  of  our  constitutional 
form  of  government  than  by  In  effect  removing  from  the  legislative  branch  re¬ 
straints  of  constitutional  limitations  wlthiu  vital  Helds  of  human  conduct.” 

So  that,  If  adopted,  tho  resolution  would  read  with  these  preliminary  para¬ 
graphs,  and  would  then  bo  adopted  as  pressed  by  tho  board  of  governors. 

Mr.  Chairman,  I  move  the  adoption  of  this  amendment.  If  It  is  seconded,  I 
woutd  like  to  discuss  It. 

Chairman  Siispukku.  Is  there  a  second? 

(The  amendment  was  duly  seconded.) 

You  may  discuss  It. 

Mr.  Satterfield.  It  seems  to  me  that  In  preserving  our  constitutional  form  of 
government,  we  must  never  be  lu  a  position  that  when  the  Supreme  Court  renders 
a  decision  with  which  we  do  not  agree  that  our  reaction  thereupon  would  be  to 
remove  the  jurisdiction  of  that  Court  within  the  fields  of  the  decision.  We  have 
had  a  balance  of  power  since  the  clays  of  Madison  v.  Marburg,  which  has  main¬ 
tained  a  relationship  betweou  the  three  branches  of  government. 

I  am  sure,  as  I  am  from  Mississippi,  you  will  realize  that  I  do  disagree  heartily — 
and  wholeheartedly— with  the  decisions  of  the  Supreme  Court  in  most  of  these 
areas. 

I  feel  It  Is  our  duty  as  members  of  the  b»»of  the  United  States  to  urge  by 
every  lawful  means  that  those  decisions  which  are  not  In  accordance  with 
constitutional  principles  or  constitutional  precedents  should  1k>  overruled.  I 
feel  it  Is  euttreiy  proper  for  us  to  criticize  those  decisions  within  proper  legal 
bounds,  and  to  criticize  those  actions  of  the  Court  from  a  legal  viewpoint. 

I  agree  with  Justice  Davhl  Brewer  who  said  In  ISOS:  ‘it  Is  a  mistake  to  sup- 
pose  that  tho  Supreme  Court  Is  either  honored  or  helped  by  being  spoken  of  as 
beyond  criticism.  But  that  criticism  must  be  kept  within  bounds,  and  regard¬ 
less  of  our  feeling  as  to  decisions,  we  must  never  let  that  feeling  permit  us  to 
destroy  that  balauce  which  maintains  our  constitutional  form  of  governmen  t.” 

I  bellevo  In  the  board  of  governors  this  matter  was  brought  up  as  has  bren. 
stated.  I  moved  that  this  be  referred  to  the  committee  on  Jurisprudence  and 
law  reform  from  which  came  the  action  adopted  In  1040.  The  board  felt  It 
should  not  be  thus  referred.  When  I  ascertained  the  chairman  of  this  commit¬ 
tee  was  not  at  this  meeting,  I  was  thoroughly  In  accord  with  the  board  of 
governors,  because  If  we  could  not  obtain  action  at  this  meeting,  I  think  we 
should  act  on  the  matter  at  this  meeting.  Therefore,  it  Is  proper  for  us  to  con¬ 
sider  this  without  the  consideration  of  the  committee,  but  I  do  feel  this :  If  we 
adopt  the  resolution  simply  In  opposition,  that  will  be  construed  by  the  Congress, 
that  will  be  construed  by  the  mediums,  In  accordance  with  the  Judgment  of  he 
who  Is  construing  it. 

Therefore,  It  is  my  Judgment  that  If  this  body  is  to  adopt  the  resolution  ns 
presented,  and  I  have  no  criticism  for  the  board  of  governors  because  we  have 
to  pass  things  out,  and  we  do  not  have  time  to  prepare  matters  of  this  type,  I 
think  if  we  adopted  It  as  stated  without  a  statement  of  this  kind,  it  would  be 
subject  to  misconstruction.  It  would  be  and  could  be  possibly  construed  as 
being  In  approbation  of  those  things  that  were  In  Senate  bill  2046  which,  as 
stated  by  the  committee,  it  Is  not  so  intended. 

I  believe  we  should  adopt  this  amendment. 

May  I  point  out,  however,  that  I  believe  it  would  go  further  than  the  state¬ 
ment  of  the  chairman  as  to  what  could  occur  if  Senate  2646  were  to  be  adopted. 
You  all  remember  the  cose  of  McCullough  v.  Maryland  In  which  there  was  pend¬ 
ing  before  the  Supreme  Court  the  question  of  constitutional  attitude  of  certain 
acts.  The  Congress  withdrew  from  the  Supreme  Court  its  appellate  Jurisdiction. 

You  perhaps  remember  during  the  New  Deal  days,  shall  we  say,  there  was 
created  an  emergency  court  of  appeals  to  which  it  was  provided  by  statute 
all  appeals  as  to  certain  statutes  then  enacted  should  be  taken  and  as  to  which 
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there  was  nr>  provision  for  appeal  to  the  Supremo  Court  of  the  Unltocl  States. 

Therefore,  If  this  S.  2<MO  were  to  be  nd  opted,  a  power-hungry  Congress  could 
puss  any  legislation  In  this  Held,  could  then  create  an  appellate  court  to  which 
all  appeals  would  go  whose  members  would  then  be  appointed  by  Ihe  then  Chief 
Executive,  and  there  could  be  no  appeal  from  that  court  to  the  Supreme  Court 
of  the  United  States. 

It  not  only  would  leave  a  lack  of  uniformity  among  the  circuits,  but  It  would 
place  within  the  executive  and  legislative  power  of  our  Government  the  full 
right  In  these  Reids  of  legislation  to  do  whnt  they  pleased  without  any  constitu¬ 
tional  limitation. 

Mr.  Chairman,  I  hope  the  house  will  adopt  this  amendment. 

Chairman  Shkpiikkd.  Mr.  Satterfield,  will  you  let  me  have  your  amendment  so 
we  may  have  the  wording? 

I  recognize  Mr.  Wright,  of  California. 

Mr.  WitioHT.  Mr.  Chairman  and  ladles  and  gentlemen  of  the  house:  I  want 
to  second  the  motion  and  the  amendment.  I  want,  however,  to  have  the  record 
clear.  I  have  discussed  this  with  the  distinguished  chairman,  and  he  Interprets 
this  language  agreeably  to  what  I  understand  is  the  position,  or  I  hope  Is  the 
position  of  the  majority  of  this  house. 

As  you  may  or  may  not  know,  I  have  had  some  little  experience  In  recent  months 
with  that  unhappy  thing  called  distortion  in  the  mediums  of  our  great  country. 

I  am  very  fearful  that  In  Ihe  second  paragraph  of  this  report  a  small  element 
of  the  press  will  say  that  the  American  Bar  Association  Is  sustaining  the  Court 
in  its  Ideological  pronouncements,  decisions  that  you  and  I  recognize  are  devoid 
of  foundation  and  law  and  do  violence  to  the  Anglo-Saxon  cornerstone  of 
freedom. 

The  language  I  speclilcally  refer  to  Is  this:  The  first  paragraph  classifies  five 
types  of  cases.  Then  In  the  second  paragraph  this  report  says,  "Since  mainte¬ 
nance  of  individual  rights  Is  the  most  notable  distinction  between  our  system 
and  the  Communist  system,"  and  so  on.  That  will  be  spread  by  certain  small 
(and  I  emphasize  "small”)  but  nevertheless  effective  elements  of  the  press  as 
implied  Approval  by  this  great  organization  of  these  unhappy  decisions,  and  I 
want  the  record  to  show  that  the  distinguished  chnlrman  of  this  committee  who 
Is  rendering  this  report  has  told  me  that  there  Is  no  such  Intention  In  tbelr 
language. 

This  Is  a  very  delicate  field  we  are  dealing  with.  There  Is  presently  before  the 
•Congress  many  bills  covering  this  necessary  and  delicate  legislation.  Certain 
bleeding  hearts  are  apparently  looking  under  the  bed  for  an  Invasion  of  civil 
rights,  unmindful  entirely  of  the  rights  of  173  million  loyal  Americans,  hut  forever 
yelling  about  those  traitorous  peopte  who  try  to  subvert  us  and,  when  caught, 
plead  the  protection  of  the  very  Constitution  they  seek  to  undo. 

With  that  explanation  I  very  happily  second  the  amendment. 

Mr.  RtTTER.  Gentlemen,  on  this  debate  I  could  not  allow  mine  to  be  a  silent 
voice,  sharing  as  I  do  the  sentiments  of  Mr.  Satterfield  on  this  subject,  and 
remembering  Ex  parte  McCnrdle,  and  with  the  shades  of  Thaddeus  Stevens  and 
Charles  Sumner  parading  down  Peachtree  Street  last  night  I  ask  your  support 
of  this  amendment  because  I  do  not  want  certain  New  York  newspapers,  a 
certain  newspaper  In  Washington  and  one  In  Denver  and  one  In  San  Francisco 
to  say  even  in  my  humble  capacity  I  was  a  party  to  an  act  of  approbation  of 
certain  recent  decisions  of  the  Supreme  Court  of  (he  Unltedt  States.  I  ask 
your  support  of  this  amendment. 

Mr.  Seymour.  Mr.  Chairman  and  members  of  the  bouse,  I  think  It  would 
be  a  tragic  mistake  to  adopt  this  substitute,  and  I  hope  the  house  will  reject 
the  substitute  and  will  adopt  the  original  motion  recommended  by  the  board 
of  governors. 

I  do  not  see  that  there  can  be  any  doubt  that  the  American  Bar  Association 
is  on  record  that  both  national  security  and  individual  rights  are  a  prime  con¬ 
cern  of  the  association,  and  It  Is  unnecessary  to  adopt  a  complicated  resolution 
Attacking  decisions  of  the  Supreme  Court  in  order  to  make  that  point.  That 
point  has  been  made  for  years. 

We  have  had  an  effective  committee  on  Individual  rights  as  affected  by  na¬ 
tional  security,  a  committee  of  which  Ross  Malone  is  now  chairman,  which 
has  oeen  trying  to  make  it  clear  that  national  security  came  first  but  that  Indi¬ 
vidual  rights  and  their  maintenance  are  a  part  of  national  security. 

Bach  of  us  has  a  right  as  an  individual  to  take  any  view  he  wants  to  about 
any  decision  of  the  Supreme  Court,  and  of  course  members  of  the  house  in 
various  fields  and  on  various  decisions  differ  with  decisions  of  the  Supreme 
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Court  I  think  to  adopt  a  general  resolution  which  includes  lu  a  vogue  general 
wily  on  attack  U|k>ii  umlelhuHl  decisions  of  tho  Supremo  Court  would  bo  n  trnglc 
departure  from  tho  tradition  of  the  house  and  the  association  to  uphold  the  in* 
deiKmdenco  of  tho  Judiciary  and  the  Integrity  of  Judicial  review.  Wo  do  not 
surrender  tho  right  of  Individual  criticism  of  Individual  decisions  by  upholding 
the  Integrity  of  judicial  review  or  the  lude|>eudeuco  of  tho  Judiciary. 

Ab  to  Mr.  Wright!  for  whom  I  lmvo  great  affection  and  resiieet,  If  you  gentle¬ 
men  wilt  rend  tho  proclamation  by  the  President  of  tho  United  Slates,  which  Is 
tho  llrst  document  hi  this  handsome  brochure,  taw  Day— U.  8.  A.,  and  then 
tlio  resolution  of  l ho  board  of  governors  of  tho  American  liar  Association 
which  brought  about  tho  declaration  of  that  day,  It  will  become  apparent  that 
wo  have  taken  tho  post!  ton  unite  correctly  (and  I  don't  believe  anyone  here 
will  really  differ  with  It)  that  It  Is  our  system  of  Individual  liberty  under  law 
which  Is  the  great  distinction  between  this  system  and  tho  Communist  system. 

1  submit  that  It  would  bo  quite  Inconsistent  with  that  |K)sitlon  to  uo\v  take 
a  general  sldcawlpo  nt  a  lot  of  Individual  decisions  Just  hecauso  ono  or  more 
of  us  may  differ  with  one  or  more  decisions. 

Our  liaste  question  here  Is,  do  we  think  that  tho  lude|»emlenco  of  tho  Judi¬ 
ciary  should  bo  subjected  to  the  attack  Involved  hi  withdrawal  of  appellate 
Jurisdiction  hecauso  a  group  In  Congress  at  a  imrtlcular  time  differs  with 
particular  decisions? 

I  submit  that  wo  should  limit  our  action  hero  to  opposition  to  this  measure, 
which  would  bo  consistent  with  tho  historic  position  of  tho  association  in 
favoring  a  constitutional  amendment  that  would  prevent  such  interference 
with  appellate  Jurisdiction,  and  consistent  also  with  tho  great  tight  that  thin 
association  made  lu  103?  to  maintain  the  integrity  of  the  judicial  system. 

This  does  not  surrender  the  right  of  private  criticism  hi  the  slightest.  It 
simply  keeps  the  American  liar  Association,  I  submit,  on  tho  true  lino  which  It 
has  always  taken.  I  Applause.) 

Mr.  David  Maxwru.  I  Philadelphia,  Pa.] :  Mr.  Chairman  and  members  of 
the  houses  I  subscribe  100  percent  to  the  views  Just  expressed  by  my  friend, 
Mr.  Seymour,  from  New  York.  It  seems  to  me  that  the  adoption  of  this 
amendment  would  put  the  emphasis  in  tho  wrong  plncc. 

This  Is  tho  llrst  time  this  association  has  had  an  opportunity  to  go  on  record 
hi  defense  of  tho  Supremo  Court  ns  an  Institution  since  tho  rash  of  decisions 
which  created  so  much  confusion  In  the  minds  of  tho  public  because  of  the 
widespread  criticism  ngninst  them. 

You  all  know,  incmtars  of  tho  house,  that  I  personally  took  issue  with  some 
of  these  decisions;  in  fact,  they  wore  the  subject-matter  of  the  president’s 
address  in  New  York,  and  I  will  defend  to  the  Inst  drop  the  right  of  any 
memlKT  of  this  house  to  criticize  any  decision  of  the  Supreme  Court  with 
which  he  does  not  happen  to  agree,  because  I  believe  firmly  that  the  Supreme 
Court  is  not  sacrosanct.  Rut  In  this  Instance  we  are  defending  the  Supreme 
Court  as  an  institution,  as  a  coruerstono  of  tho  American  Government,  and  I 
do  not  believe  our  defense  should  be  diluted  or  diminished  by  the  language 
contained  In  the  amendment,  f  Applause.] 

Mr.  Wiixiam  11.  Spann,  Jr.  (Atlanta,  Ga.] :  Mr.  Chairman,  I  arise  to  support 
Mr.  Satterfield’s  amendment.  I  want  to  vote  In  favor  of  the  resolution,  but  I 
do  not  want  to  be  in  the  position  of  voting  In  favor  of  the  resolution  without 
the  amendment  because  I  don't  want  to  vote  in  favor  of  any  resolution  which 
may  be  considered  an  endorsement  collectively  by  this  group  of  some  of  the 
decisions  of  the  Supreme  Court. 

Mr.  Maxwell  has  said  that  he  criticized  the  Arizona  and  California  State  bar 
cases.  I  know*  his  feeling  on  them.  I  am  not  here  because  of  what  the  Court 
did  to  Plcsscy  v.  Fcn/ason.  I  am  here  because  I  think  any  endorsement  of  the 
ignoring  of  all  law,  such  as  the  law  of  wills  In  the  Girard  College  case,  is  a 
dangerous  thing.  If  anything  we  do  could  be  Interpreted  by  any  press  or  other 
media  as  an  endorsement  of  those  cases,  I  could  not  vote  for  It ;  and  yet  I  think 
we  must  vote  for  the  resolution.  Therefore,  I  submit,  we  must  also  have  the 
amendment. 

Thank  you. 

Mr.  B.  B.  Smith  (Boise,  Idaho).  Mr.  Chairman,  I  want  the  record  straight  as 
far  as  I  am  concerned  and  my  StAte.  I  wholeheartedly  support  Mr.  Satterfield 
and  his  amendment.  I  come  from  a  State  where  there  has  been  a  consistent  and 
concerted  effort  during  the  last  few  years  to  do  away  with  our  State's  rights  in 
the  National  Congress.  You  all  know  the  tremendous  fight  that  we  have  had  to 
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put  up  In  Uio  National  Congress  In  order  to  protect  our  power  Interests  and  our 
Htnto^  rights. 

The  light  1>ct  ween  the  two  isms,  that  of  free  enterprise  and  that  of  governmental 
control  of  our  resources,  centered  upon  what  you  know  to  bo  Heirs  Canyon. 

Ah  I  analyse  this  question.  It  Is  very  much  greater  than  what  Is  contained  on 
the  surface  of  wliat  Is  before  this  House.  The  matter  before  thl«  House  Ik  ii 
matter  of  legislatively  forbidding  nppeliute  jurisdiction  of  the  Supreme  Court 
of  the  United  States  In  certain  matters.  The  main  question  now  that  Is  before 
this  house,  and  which  this  house  must  tie  aware  of,  Is  a  much  greater  principle, 
ami  It  Involves  the  principle  of  Interference  by  the  legislative  branch  of  the  Gov¬ 
ernment  Into  the  judicial  branch. 

I,  for  one,  uni  thoroughly  nml  entirely  In  support  of  the  consensus  of  8.  2040, 
hut  I  am  thoroughly  nnd  unalterably  opi>osed  to  the  theory.  In  other  words,  I 
cannot  and  will  nut  nnd  never  can  support  the  theory  that  wo  are  going  to  coun¬ 
tenance  In  this  great  body  the  Interference  by  the  legislative  branch  of  the  Gov¬ 
ernment  Into  our  Judicial  branch,  and  that  Is  what  It  Involves. 

It  therefore  Involves  a  choice  by  tills  body  as  between  these  two  great  principles, 
and  It  seems  to  me  that  the  great  principle  tbnt  must  be  adopted  and  be  recog¬ 
nized—  Jt  Isn't  anything  wc  have  to  adopt,  It  Is  a  recognized  fundamental 
principle  of  our  great  Government  that  we  must  keep  the  legislative  branch  from 
encroaching  upon  the  Judicial  branch. 

In  other  words,  Mr.  Chairman,  to  me  this  thing  Involves  again  something  that 
Is  most  vital.  This  bill  Is  a  reflection  of  Government  by  men  nnd  their  passions 
rather  than  of  a  government  by  law. 

There  wus  some  question  a  few  moments  ago  as  to  whether  we  have  any  right 
to  criticize  the  Judiciary,  1  am  a  member  of  the  Judiciary  of  my  State.  I  have 
recognized  before  my  bar  association,  and  I  will  recognize  here  and  for  ns  long 
as  I  live,  that  there  I»  a  fundamental  and  Inalienable  right  to  criticize  the  Judi¬ 
ciary,  and  It  Is  only  by  virtue  of  criticism  of  the  Judiciary'  that  we  In  some  measure 
are  able  to  keep  the  Judiciary  going  straight,  and  In  some  measure  are  able  to 
preserve  our  form  of  government  which  Is  so  sacred  to  us. 

Again,  Mr.  Chalrmun,  for  the  puriiose  of  this  record  I  thoroughly  and  un¬ 
alterably  oppose  the  theory  of  this  legislation  by  virtue  of  the  greater  principle 
that  Is  Involved,  while  In  discussion  of  the  lesser  principle  certainly  we  agree 
with  the  bill.  Again  I  second  Mr.  Satterfield's  amendment. 

Chairman  Shepherd.  Gentlemen,  I  wonder  whether  you  would  like  to  take  a 
vote  now  or  would  prefer  to  go  to  lunch  first. 

Voice.  Mr.  Chairman,  I  move  we  recess  until  2  o’clock. 

Chairman  Shepherd.  We  will  have  this  mimeographed  and  on  everyone’s  desk 
at  that  lime.  Is  there  a  second  to  the  motion?  We  will  he  back  at  10  minutes  to  2. 

The  meeting  recessed  at  12 : 60  p.  m. 

TUESDAY  AFTERNOON  SESSION 

The  meeting  reconvened  at  2  p.  m„  Mr.  James  L.  Shepherd,  Jr„  chairman  of 
the  house  of  delegates,  presiding. 

Chairman  Shepherd.  Will  the  house  please  come  to  order. 

I  recognize  Mr.  Satterfield. 

Mr.  Satterfield.  Mr.  Chairman,  ladies  and  gentlemen  of  the  house,  during  the 
noon  recess  we  have  conferred  with  a  number  of  members  of  the  house,  Including 
President  Rhyne  and  the  chairman  of  the  committee ;  therefore,  In  accordance 
with  the  discussion  that  we  have  and,  I  believe,  in  order  to  fully  record  the  posi¬ 
tion  of  the  house  In  such  a  way  that  It  cannot  be  misunderstood,  I  move  as  a  sub¬ 
stitute  for  the  pending  motion  the  following,  the  pending  motion  being  the  motion 
to  amend  the  resolution.  This  is  a  substitute  for  both  the  pending  motion  and 
the  resolution  now  before  the  house : 

“Whereas  in  1040  the  American  Bar  Association  adopted  a  resolution  urging 
the  Congress  to  submit  to  the  electorate  an  amendment  to  the  Constitution  of  the 
United  States  to  provide  that  the  Supreme  Court  of  the  United  States  shall  have 
appellate  jurisdiction  in  alt  matters  arising  under  the  Constitution,  and 

“Whereas,  S.  2046,  now  pending  before  the  Congress,  If  enacted  would  forbid 
the  Supreme  Court  from  assuming  appellate  jurisdiction  In  certain  matters,  con¬ 
trary  to  the  action  heretofore  taken  by  this  association  and  contrary  to  the  main¬ 
tenance  of  the  balance  of  powers  set  up  in  the  Constitution  between  the  execu¬ 
tive,  legislative,  and  judicial  branches  of  our  Government;  now,  therefore,  be  It 

“Resolved,  That,  reserving  our  right  to  criticize  decisions  of  any  court  In  any 
case,  and  without  approving  or  disapproving  any  decisions  of  the  Supreme  Court 
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of  the  United  States,  tlie  American  liar  Association  opposes  the  enaclinent  of 
Senate  bill  2040,  which  would  limit  the  n pollute  Jurisdiction  of  the  Supremo 
Court  of  the  United  States.*' 

1  So  move,  Mr.  Chairman.  If  there  Is  a  second  I  will  discuss  It  very  brletly. 

[The  motion  was  duly  seconded.] 

Mr.  Sattkbfikld.  Mr.  Chairman,  the  purpose  of  all  of  us,  I  believe,  la  to  take  a 
position  which  cannot  and  will  not  be  misunderstood.  The  point  has  been  raised 
that  in  the  third  paragraph  of  the  original  resolution  It  would  bo  possible  that  the 
same  could  be  misunderstood. 

Slnco  I  wrote  It,  I  didn’t  think  It  could;  hut  belter  men  have  said  It  could  bo 
misunderstood.  I  do  believe  that  the  resolution  as  now  proposed  is  ono  which 
cannot  be  misunderstood.  I  believe  It  Is  In  accordance  with  proper  constitutional 
principles  and  with  proper  principles  of  procedures  by  this  house. 

I  therefore  hope  that  this  house  will  adopt  the  substitute  for  till  pending 
matters 

President  Rhyne,  Mr.  Chairman  and  members  of  the  House,  I  speak  In  sup- 
port  of. the  substitute  resolution.  I  really  believe  it  expresses  the  views  of  all 
lawyers,  and  I  would  hoi>e  that  this  House  will  be  unanimous  ns  one  voice  on  it. 

There  is  a  lot  of  confusion  in  this  field  of  discussion  nml  thought.  I  believe 
all  lawyers  really  feel  this  way  about  It :  They  feel  that  we  have  an  obligation 
under  our  Canons  of  Ethics  to  defend  the  Supreme  Court  of  the  United  States 
as  an  institution  of  government,  nnd  All  courts  ns  an  Institution  of  government, 
while  reserving  the  right  to  criticize  any  decision  of  any  court  that  they  believe 
to  be  in  error. 

After  all,  every  time  we  appcAl  any  decision  of  any  court— nnd  there  are  thou¬ 
sands  of  appeals  that  are  taken  in  this  country  every  year— we  represent  to  the 
appellate  court  that  the  lower  court  committed  error.  That  does  not  mean  to 
us  lawyers  that  we  want  to  wipe  out  tho  lower  court  ns  an  Institution  of  gov¬ 
ernment  nor  to  criticize  the  court  ns  a  court.  We  are  merely  saying  that  we  be¬ 
lieve  the  decision  of  that  court  was  wrong. 

When  we  were  welcomed  here  to  Atlanta,  for  example — and  I  think  this  pretty 
w  ell  Illustrates  some  of  the  misapprehension  as  to  the  i>osltlon  of  the  bar  on  this 
subject— we  had  an  editorial  in  the  Atlanta  Constitution  which  I  would  like  to 
read  a  few  sentences  from,  and  it  says  this : 

"Atlanta  Is  honored  by  the  meeting  here  of  the  American  Bar  Association. 
The  Atlanta  Constitution  Joins  in  welcome  to  the  association,  Us  distinguished 
members  and  guests. 

"The  United  States  Is  a  Nation  of  law.  This  ncwsiwper,  which  stands  by  the 
law  nnd  the  courts,  regrets  the  sometime  unbridled  criticism  of  our  courts  by 
some  extremists.  They  do  not  represent  the  voice  of  the  thinking  people  who 
know  that  we  will  have  either  law  or  anarchy. 

"In  this  connection,  if  the  ABA  members  will  pardon  us,  we  advance  the 
opinion  that  the  bar  itself  perhaps  has  been  derelict  in  its  duty  officially  nnd  In¬ 
dividually  in  not  standing  for  the  right  in  defense  of  our  Supreme  Court  and 
all  tesser  courts.  Kach  lawyer,  as  we  understand  it,  is  an  officer  of  the  court 
We  expect  a  stronger  defense  from  the  legal  profession.  It  Is  necessary  that 
all  of  us  stand  up  and  he  counted  on  the  side  of  the  law." 

I  would  like  to  say  to  the  editor  of  the  Atlanta  Constitution  and  to  all  editors 
and  to  all  newspapermen  th^twe  have  indeed  been  defending  tho  institution  of 
the  Court.  I  myself  have  made  at  least  ten  major  speeches  on  the  subject.  In 
this  February  issue  of  our  ABA  Journal  the  substance  of  those  speeches  is  set 
forth.  I  think  the  bar  has  Indeed  lived  up  to  its  duty  and  has  Indeed  defended 
the  institution  of  the  courts  Including  the  Supreme  Court  of  the  United  States, 
and  I  think  that  by  this  resolulon  we  will  tell  the  whole  Nation  that  we  back 
that  very  Idea.  I  hoj>e  it  will  be  adopted,  nnd  adopted  unanimously. 

Chairman  Shepherd.  Mr.  Malone,  this  comes  ud  in  connection  with  your  re¬ 
port.  Do  you  W’ant  to  close  now? 

Mr.  Gerald  P.  Hayes  (Milwaukee,  Wis.)  Is  this  going  to  close?  I  wish  to  be 

TeMr!1Chairman  and  members  of  the  house,  I  very  much  dislike  to  disagree  with 
the  president  and  with  Mr.  Satterfield,  There  is  no  man  in  this  house  who  has 
more  respect  for  the  Supreme  Court  than  I.  There  is  no  man  in  this  house 
who  has  more  dislike  for  some  of  the  recent  Supreme  Court  decisions  than  I. 

Every  person  in  this  country  know's  that  we  reserve  the  right  as  lawyers  to  criti¬ 
cize  the  decisions  of  the  Supreme  Court  or  any  other  court  In  the  land  or  any  trial 
court.  It  seems  to  me  that  the  wording  of  the  substitute  which  has  now  been 
offered  Is  a  whining  way  of  saying  that  we  don’t  agree  with  the  Supreme  Court. 


LIMITATION  OF  APPKLLATB  JURISDICTION  377 


H  seems  to  wo  that  Is  Is  oniirely  supcrfious  for  us  to  say  that  we  reserve  the  right 
to  criticize  the  Supreme  Court. 

Whnt  Is  offered  In  the  substitute  resolution  Is  completely  a  self-serving  declara¬ 
tion  and,  as  a  matter  of  evidence,  ought  to  be  ruled  out.  We  have  before  us  a 
simple  proposition  of  whether  or  not  we  want  to  regard  the  Supreme  Court 
ns  the  Anal  arbiter  In  tills  country  of  our  judicial  affairs,  and  we  ought  to  stand 
by  the  Court  and  say  so,  and  not  do  It  with  any  reservations. 

I  am  absolutely  opposed  to  our  defining  of  our  right  to  criticise  the  decisions 
of  the  Supreme  Court;  It  Is  entirely  unnecessary,  and  I  think  we  should  adopt 
the  resolution  as  offered  by  the  board  of  governors,  with  Its  opposition  to  the 
enactment  of  S.  2040. 

Mr.  Scuwkppk.  I  don’t  like  to  disagree  with  my  very  good  friend  from  the 
State  of  Wisconsin,  but  1  should  like  to  speak  In  support  of  the  substitute  reso¬ 
lution  ;  In  fact,  I  would  have  spoken  In  support  of  the  original  substitute  resolu¬ 
tion  originally  moved  by  Mr.  Satterfield. 

The  reason  I  do  It  is  this :  As  against  the  bare  resolution  proposed  by  the  board 
of  governors  that  wc  are  against  S.  2640,  to  me  It  Is  a  far  more  effective  and 
powerful  resolution  If  we  support  the  Supremo  C6urt  of  the  United  States  as  an 
Institution  against  congressional  raids  on  Its  appellate  jurisdiction,  even  though 
many  of  us  disagree  and  say  that  wo  disagree  with  some  of  the  things  that  that 
Court  has  ruled. 

It  Is  far  more  Impressive  on  the  public.  It  will  be  far  more  Impressive  on  the 
Senate  and  the  House  In  Washington,  D.  C.,  to  say  that  here  Is  an  organization 
which,  although  many  of  Its  members  disagree  with  certain  rulings  of  that  Court, 
nevertheless  support  that  institution  against  congressional  raids  on  its  appellate 
jurisdiction  in  order  to  maintain  the  constitutional  balance  of  power. 

Thank  you,  Mr.  Chairman.  (Applause.] 

Chairman  Shepherd.  Mr.  Malone,  this  came  up  on  the  report  of  your  com¬ 
mittee.  Is  there  something  you  would  like  to  say  to  It? 

Mr.  Malon&  While  the  committee,  of  course,  did  not  have  an  opportunity  to 
act  on  the  substitute  motion,  3  of  the  6  members  of  the  committee  are  members 
of  the  house  and  have  indicated  that  the  proposed  substitute  now  moved  by  Mr. 
Satterfield  is  acceptable  to  them. 

Before  the  debate  Is  closed,  and  In  order  that  the  record  may  be  abundantly 
clear,  I  would  like  to  refer  to  the  statement  of  our  distinguished  ex-president, 
Mr.  Wright,  who  quoted  me  with  reference  to  the  committee  report  In  saying 
(and  saying  correctly)  that  I  said  the  report  did  not:  Imply  approval  of  certain 
decisions  of  the  United  States  Supreme  Court.  It  Is  equally  true  that  it  does  not 
Imply  disapproval.  In  our  view,  those  questions  have  no  relation  to  this 
blit  and  its  effect  on  the  appellate  jurisdiction  of  the  Court 

Thank  you. 

Chairman  Shepherd.  Are  you  ready  for  the  question?  The  vote  on  the  substi¬ 
tute  motion,  the  Chair  rules,  will  be  final,  and  It  will  not  be  necessary  to  put 
the  motion  again. 

Those  In  favor  of  the  substitute  motion  by  Mr.  Satterfield  will  say  “Aye”; 
those  opposed,  “No.”  The  motion  Is  adopted. 

Mr.  Sourwine.  This  is  a  letter  in  the  nature  of  a  statement  from 
Mr.  Julius  Applebaum,  who  was  invited  as  a  witness  but  was  unable 
to  appear. 

Senator  Butler.  Mr.  Applebaum’s  statement  will  be  made  a  part 
of  the  record. 

(The  document  referred  to  is  as  follows :) 


Law  Offices,  Julius  Applebauh, 

Miami,  Fla.,  February  27, 1958. 


Jay  0.  Sourwine, 

Chief  Counsel ,  Committee  on  the  Judiciary, 

Senate  Office  Building ,  Washington,  D .  0. 

Deab  Mb.  Sourwine:  Your  letter  of  February  12  addressed  to  me  at  my  former 
New  York  office  was  received  here  tast  week.  I  could  not  Immediately  answer  as 
I  was  leaving  for  the  regional  meeting  of  the  American  Bar  Association  in 
Atlanta.  You  will,  therefore,  understand  the  reason  for  the  delay  in  writing 
to  you. 

May  I  suggest  that  you  .note  my  present  address.  I  have  moved  to  Florida, 
where  I  am  now  practicing  law. 
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I  appreciate  Immensely  the  honor  of  being  Invited  by  Senator  Jenner  and 
you  to  testify  at  the  hearings  before  your  committee  on  bill  S.  2040.  I  have 
read  the  copy  of  the  bill  which  you  so  thoughtfully  sent  to  me. 

While  I  am  in  agreement  with  much  of  the  criticism  of  some  of  the  decisions 
rendered  by  the  United  States  Supreme  Court  in  recent  times  and  believe  them 
to  be  unsound  in  law,  It  Is  my  view  that  the  remedy  for  such  unsoundness  does 
not  lie  in  the  amendment  proposed  by  the  bill.  I  feel  that  the  adoption  of  the 
bill  will  create  even  more  problems  than  It  will  solve.  It  is  my  view  that  Congress 
has  the  duty  to  consider  each  of  the  decisions  deemed  unsound  or  contrary  to 
the  intent  of  Congress  In  enacting  the  law  and  to  reenact  the  laws  remedying 
the  alleged  defects  In  language  so  clear  and  so  precise  as  to  be  beyond  mlscon- 
struction.  I  believe  that  this  will  be  a  piecemeal  task  which  cannot,  without 
serious  danger,  be  encompassed  in  any  omnibus  proposal.  Congress  will  also 
have  to  restate  the  resolutions  under  which  its  committees  function  to  leave  no 
room  for  doubt  of  their  Jurisdiction  or  permit  evasion  by  witnesses  later 
sanctioned  by  the  Court. 

The  United  States  Supreme  Court,  as  an  institution,  Is  worthy  of  the  high 
respect  by  the  bar  and  by  the  public  even  while  we  deplore  the  unsoundness  of 
some  of  the  decisions  and  Its  contemporary  members.  In  my  activities  In  local,  _ 
State,  and  the  American  Bar  Association,  I  have  long  urged  the  selection  of  the 
most  able,  available  men  for  the  bench.  Had  this  policy  consistently  been  pursued 
by  the  appointing  and  the  confirming  powers,  there  would  have  been  less  cause  for 
dissatisfaction  with  the  decisions  of  the  Court  which  have  Inspired  the  bill  by 
Senator  Jenner. 

It  is  my  belief  that  many  of  the  judges  have  not  an  adequate  understanding 
of  the  menance  of  communism,  its  tactics,  and  its  resultant  problems.  I  also  be¬ 
lieve  that  it  Is  possible  to  protect  all  individual  rights  under  our  Constitution, 
properly  construed,  aud  simultaneously  safeguard  the  security  of  our  Nation 
against  communism. 

I  regret  that  I  shall  be  unable  to  accept  the  Invitation  to  appear  before  your 
committee  for  I  have  a  very  high  regard  for  Its  work  and  Its  burdens  in  fulfilling 
Its  responsibilities. 

With  warm  and  cordial  regards  to  the  members  of  the  committee  and  yourself, 

I  am 


Sincerely  yours, 


Julius  Applebaum. 


Mr.  Sourwixe.  A  letter  in  the  nature  of  a  statement  from  Mr. 
Frank  Porebski  of  the  Massachusetts  Committee  of  Correspondence, 
Polish-American  Chapter,  North  Abington,  Mass. 

Senator  Butler.  It  will  be  so  received  and  made  part  of  the  record. 
(The  document  referred  to  is  as  follows :) 

North  Abinoton,  Mass.,  February  28, 1958 . 

Chairman  James  O.  Eastland, 

Judiciary  Committee,  Senate  Office  Building, 

Washington,  D.  C . 

Dear  Senator  Eastland  :  We  ask  that  this  letter  be  offered  as  testimony  in 
the  hearings  on  S.  2640,  Senator  William  Jenner’s  bill  to  strip  the  Supreme  Court 
of  appellate  Jurisdiction  in  five  specifice  areas — State  antl-Communist  laws; 
congressional  investigations ;  the  Federal  security  program ;  local  control  over 
subversive  teachers ;  and  the  admission  of  lawyers  to  State  practice. 

We  demand  approval  of  S.  2646  and  early  enactment  by  the  Congress  of  the 
United  States  during  this  session  of  the  Congress. 

It  is  the  function  of  the  Congress  to  make  the  laws  of  our  country,  not  nine 
arrogant,  irresponsible  men.  The  present  Supreme  Court  should  be  impeached. 
Their  un-American  and  pro-Communlst  decisions  are  akin  to  treason. 
Respectfully  yours, 

Frank  Porebski, 

Barbara  Porebski 

(Mr.  and  Mrs.  Frank  Porebski), 

PoUsh-Amcrican  Chapter,  Massachusetts  Committee  of  Correspondence . 

Mr.  Sourwine.  This  is  a  newspaper  clipping  from  the  Washington 
Post,  page  6-B  of  February  2 7,  statements  by  Senator  Ervin  and 
Representative  Keating  on  the  subject  matter  of  this  bill. 
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Senator  Butler.  It  will  be  made  part  of  the  record. 

(The  clipping  referred  to  is  as  follows :) 

Supreme  Court  Called  a  Judicial  Ouoabchy 

Senator  Sain  J.  Ervin,  Jr.,  Democrat  of  North  Carolina,  and  Representative 
Kenneth  B.  Keating,  Republican  of  New  York,  assailed  the  Supreme  Court  last 
night  and  warned  that  recent  decisions  demonstrate  a  need  for  Congress  to  curb 
the  Court’s  power. 

Speaking  at  Catholic  University  on  a  panel  sponsored  by  the  Columbus  School 
of  Law,  Ervin  declared : 

’‘We  are  ruled  in  large  measure  by  a  judicial  oligarchy.  The  Court  is  destroy¬ 
ing  the  power  of  the  States  and  is  encroaching  on  Congress  and  the  executive.” 

Ervin,  who  is  a  member  of  the  Senate  Judiciary  Committee,  said  recent 
Supreme  Court  decisions  “show  a  total  lack  of  comprehension  of  the  problems  of 
Congress.” 

The  judges,  he  said,  should  be  required  to  “give  up  the  Idea  of  what  the  law 
ought  to  be  and  Instead  base  their  decisions  on  what  the  law  is. 

Keating,  who  sits  on  the  House  Judiciary  Committee  declared  that  “I  have 
been  deeply  disturbed  by  many  recent  decisions  of  the  Court. 

<lThe  Court,”  he  said,  “has  often  misinterpreted  the  intent  of  Congress  and  I 
think  public  alarm  is  warranted.” 

Congress,  he  said,  would  be  warranted  In  revising  Court  decisions  when : 

“The  Court  departs  from  its  role  as  Interpreter  of  the  law  and  presumes  to 
pass  upon  the  wisdom  of  statutes. 

“It  has  mistaken  the  intention  of  Congress  in  construing  the  meaning  of  the 
law. 

“It  has  sought  to  adopt  laws  of  its  own  where  Congress  has  been  silent.” 

Another  participant  in  the  panel,  Eileen  Shanahan  of  the  New  York  Journal  of 
Commerce,  said  public  understanding  of  the  Supreme  Court’s  activities  would  be 
Increased  if  the  Court  briefed  reporters  on  its  decisions.  She  also  suggested  that 
decisions  should  be  handed  down  at  least  twice  a  week,  instead  of  on  Mondays 
only,  to  reduce  the  pressure  on  reporters  covering  the  Court. 

Mr.  Sourwine.  Those  are  the  only  statements  I  have  to  offer. 

Senator  Butler.  Today  we  have  as  our  first  witness  a  very  distin¬ 
guished  Marylander.  If  not  the  leader  of  the  American  Bar,  cer¬ 
tainly  one  of  the  leaders  of  the  American  bar,  a  man  who  has  a  wide 
experience  in  the  field  of  subversive  activities,  and  I  think  a  man  who 
is  the  author  of  the  first  State  law  covering  subversive  activity,  Mr. 
Frank  B.  Ober,  of  Baltimore  City. 

Mr.  Ober,  it  is  certainly  a  great  honor  and  pleasure  to  have  you 
here,  and  you  may  proceed  at  your  leisure. 

Mr.  Ober.  Thank  you,  Mr.  Chairman. 

STATEMENT  OF  FRANK  B.  OBER,  BALTIMORE  CITY,  MD. 

Mr.  Ober.  Perhaps  I  might  commence  by  stating  for  the  record  my 
background. 

I  first  became  interested  in  subversive  activity  matters  during  the 
First  World  War,  for  while  I  served  as  a  line  officer,  I  also  had  some 
added  duties  as  counterespionage  officer. 

During  the  Second  World  War,  I  was  one  of  the  advisers  to  Gov¬ 
ernor  Lane’s  Commission  on  Emergency  War  Powers.  I  was  also - 

Senator  Butler.  May  the  record  show  that  Senator  Hennings  has 
just  entered  the  room,  and,  Senator,  would  you  like  to  be  heard  im¬ 
mediately  or - 

Senator  Hennings.  I  am  ready.  The’ State  is  ready,  Your  Honor. 

Senator  Butler.  Mr.  Ober,  do  you  mind?  We  will  preserve  the 
continuity  of  the  record  and  not  put  Senator  Hennings  in  with  Mr. 
Ober,  but  separate. 


*7  *»\ji 
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Off  the  record. 

(Discussion  off  Iho  record.) 

Senator  Huti.kk.  Hack  on  tlio  record 


It-  is  certainly  a  great-  distinction  to  liavo  the  lino  membor  of  the- 
•ludicinry  Cominiltec,  tho  Senator  from  Missouri,  ns  our  first  witness 
this  morning.  Ho  is  not.  only  a  member  of  tho  full  committee,  hois 
tlio  chairman  of  tho  Subcommittee  on  Constitutional  Rights,  along 
with  his  many  other  assignments  on  tho  Committeo  on  tho  Judiciary, 
ami  I  know  lio  has  a  very  vital  interest  in  tho  nmttors  covered  by  this 
bill. 

Senator  Hknninos.  Thank  you  very  much,  Mr.  Chairman.  I  ap¬ 
preciate  vour  kind  reference. 

With  fhepormission  of  the  chairman,  I  luivo  a  propaml  statomonl 
relating  to  S.  2040. 

Senator  Butlkii.  Is  it  tho  Senator’s  desiro  to  mtroduco  tho  state¬ 
ment  in  the  record  and  then  talk? 

Senator  Hknninos.  No.  I  thought  I  would  just  read  from  tho 
statement  and  then  subject  myself  to  such  interrogation  as  may  soom 
meet  and  proper. 

Senator  Huti.kk.  Fine. 


TESTIMONY  OF  HON.  THOMAS  C.  HENNINGS,  JR.,  UNITED  STATES 
SENATOR  FROM  THE  STATE  OF  MISSOURI 

Senator  Hknninos.  Mr.  Chairman.  I  would  liko  to  begin  by  saying 
that- 1  don’t  think  that  any  member  of  tho  subcommittee  of  the  parent 
Committeo  on  tho  Judiciary  or  indeed  tho  full  Senate  committeo  is 
uninformed  as  to  the  nature  and  objectives  of  tho  Communist  con¬ 
spiracy.  I  dure  say,  without  fear  of  successful  contradiction,  that  tho 
Justices  of  the  Supremo  Court- — I  am  just  getting  over  tho  flu.  If 
my  voice  doesn’t  carry,  I  nin  doing  the  best  I  can. 

Senator  IH’ti.kk.  Fine,  Sonntor. 

Senator  Hknninos.  I  dare  say,  without  fear  of  successful  contra¬ 
diction,  tlio  Justices  on  tho  Supremo  Court  understand  equally  well 
both  tho  nature  and  the  objectives  of  this  conspiracy.  To  say  other¬ 
wise  is,  I  think,  exceedingly  naive  and  might  even  bo  termed  “obtuse.” 

I  have  complete  confidence  in  the  ability  and  cominonsense  of  the 
nine  men  who  occupy  the  highest  bench  in  the  land,  tho  Supremo 
Court  of  the  United  States.  These  men,  as  the  chairman  well  knows, 
have  been  selected  by  three  different  Presidents  of  the  United  States. 

The  Chief  Justiceof  the  United  States,  the  Honorable  Earl  Warren, 
and  three  other  Justices,  Harlan,  Brennan,  and  Whittaker,  were 
appointed  by  President  Eisenhower.  Three  Justices,  Black,  Frank¬ 
furter,  and  *Douglas,  were  appointed  by  President  Itoosevelt.  And 
two  Justices,  Justices  Burton  and  Clark,  by  President  Truman. 

All  of  the  nine  Justices  have  been  coniirmed  by  the  United  States 
Senate.  If  one  man  sits  on  that-  bench  who  does  not  understand 
the  nature  of  the  Communist  conspiracy,  then  the  appointing  Presi¬ 
dent  and  the  Senate  have  been  utterly  remiss  in  the  performance  of 
their  duty. 

I  do  not  believe  that  either  had  acted  with  such  irresponsibility. 

The  Communist  conspiracy,  as  we  all  know,  is  an  ever-present 
danger  to  our  Government.  It  seeks  to  destroy  onr  traditional  demo¬ 
cratic  processes.  It  is  absolutely  necessary  that  we  have  laws  which 
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will  protect  our  Nation  against  such  destruction.  Hut,  Mr.  Chairman, 
1  boliovo  in  establishing  narriors  against  tto  destruction  of  our  sys¬ 
tem;  let  us  not  ourselves  destroy  ono  of  tho  great  bulwarks  of  our 
country. 

For  ovor  170  years  the  Supremo  Court  has  been  the  court  of  last 
resort  respecting*  tho  meaning  of  tho  Constitution.  This,  of  course,  as 
tho  chairman  well  knows,  is  our  traditional  legal  system  which  is 
part  of  our  democratic  processes.  And  oven  though  Congress  has 
had  tho  power  to  limit  tho  Supremo  Court's  appellate  jurisdiction, 
it  has  always  given  to  the  Court  broad  appellate  jurisdiction  ovor 
eases  where  the  Constitution  is  involved.  Only  once — and  that  I 
would  like  to  emphasize — just  onco  hns  tho  Congress  limited  tho 
Court’s  uppellato  jurisdiction.  1  adverted  to  that,  as  the  chairman 
may  recall,  at  the  timo  of  Soimtor  Jcnner’s  presenting  this  bill  for 
consideration.  Only  onco  hns  this  power  of  jurisdiction  l>een  limited 
and  this  limitation  went  only  to  tho  Court’s  power  to  review  denials 
of  writs  of  habeas  corpus.  It  did  not  cut  out  tho  Court’s  review 
power  ovor  a  complete  area  of  law. 

I  boliovo.  Mr.  Chairman,  that  S.  2010,  if  enacted,  would  take  from 
tho  Court  its  appellate  jurisdiction  in  five  separate  prescribed  areas. 

As  I  have  tried  to  explain  earlier,  it  would  result  in  the  Constitu¬ 
tion  meaning  ono  thing  in  ono  plnco  and  something  else  in  another. 

Tho  ultimate  effect  of  tho  hill  would  bo  to  ucstroy  a  significant  part 
of  our  legal  system,  a  part  of  our  democratic  processes.  Therefore, 
to  meet  tlio  threat  against  our  system  of  government  posed  by  the 
Communist  conspiracy,  this  bill  proposes  that  tho  Congress  destroy 
an  integral  part  of  tho  tradit  ional  system  itself. 

Senator  IJutekr,  Senator.  Is  it  your  desire  to  complete  your  state¬ 
ment  and  then  bo  questioned  or  do  you - 

Sonator  Hennings.  I  would  like  to  complete  tho  statement,  if  I 
may,  Mr.  Chairman. 

Senator  Biitmw.  Yes,  because  I  had  a  question  I  would  like  to  ask 
at.  that  point,  but  I  will  make  a  note  of  it. 

Senator  I Iknnixos.  If  that  is  agreeable  to  the  chairman. 

I  most  emphatically  do  not  lxdieve  it  is  necessary  to  take  from  the 
Supreme  Court  a  part  of  its  jurisdiction  to  meet  the  threats  of  tho 
Communist  conspiracy.  Furthermore,  and  to  the  contrary,  sucli  a 
step  would  belittle  our  system  of  government  in  the  eyes  of  the  rest 
of  tho  world. 

Now,  our  present  colleague,  Senator  Jemier.  when  testifying  earlier 
boforo  this  subcommittee  m  support  of  the  bill,  asked  to  have  included 
in  the  hearings  the  report  of  tne  committee  on  Communist  strategy 
and  tactics  of  the  American  Bar  Association,  as  the  chairman  and 
counsel  may  well  recall. 

I  would  like  to  call  attention  of  the  subcommittee  to  certain  con¬ 
clusions  in  the  report,  and  I  quote : 

For  the  reason  that  our  committee  has  been  charged  with  the  duty  of  study¬ 
ing  the  problems  caused  by  international  communism,  and  we  hare  observed  the 
'Communist  tactics  and  realized  the  danger  to  American  life  and  to  the  free 
world,  we  must  urge  au  unremitting  effort  to  maintain  a  judicial  system  which 
will  ever  function  as  impartial,  resolute,  and  vigilaut.  There  mast  ever  be  one 
standard  of  justice  under  law  for  both  high  and  low,  for  those  who  are  accused 
of  serious  offenses  as  well  ns  for  lesser  crimes. 

There  must  never  be  different  and  varying  standards  for  determination  of 
rights  or  duties  or  violations  applicable  to  cases  involving  Communist  problems 
as  compared  to  other  issues. 
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l  would  like  to  repeal,  if  1  may,  Hint  Inst  sentence. 

There  must  novi'r  Im>  ilinVmit  mul  varying  Hlnntlnrd*  for  determination  of 
rlulits  or  duties  or  vlolntlons  n p| >1 1 i'i< t>l(‘  to  mini's  Involving  (’oinmtmlMt  problems 
no  compared  to  other  Issues. 

Other  issues  Hint  may  come  before  the  (\mrt. 

It  should  not  1iiii»|h'1i  Hint  souiul  unit  established  roueopls  of  law  mul  slnmlnrds 
nro  disregarded  mul  different  standards  employed  simply  In-rouse  (ho  problem 
Involved  Communist  activity. 

A  group  of  lawyers  which  nindo  up  this  committee  of  the  American 
liar  Association  disagreed  with  many  of  the  Supreme  (’omTs  deci¬ 
sions.  T  might  say  parenthetically  Mint  1  disagreed  with  some  of  I  ho 
Court's  divisions  over  (ho  years.  The  Court  does  not  dwell  upon  any 
high  plateau  of  infallibility.  Under  our  system,  the  Court  is  open  to 
criticism  and  the  Court  should,  like  all  or  us,  he  subject  to  criticism 
by  men  of  good  will  and  learned  in  the  law  and  who  are  informed  on 
these  matters. 

However,  even  though  this  committee  disagreed  with  the  Court  and 
criticized  the  Court,  they  reached  a  conclusion  which  I  think  is  com¬ 
pletely  at  variance  wlih  the  proposals  of  S.  2040. 

Their  conclusion  dramatically  states  that'  they  oppose  this  hill. 
They  emphatically  warn  against  the  very  danger  which  this  bill 
proposes  to  create.  1  think,  Mr.  Chairman,  it.  must-  not  lx>  forgotten 
that  the  mends' rs  of  this  committee  have  done  a  great  deal  or  work 
and  study  on  the  subject  of  internal  security  and  their  conclusions 
cannot  be  set  aside  lightly.  I  happen  to  have  hoen  a  member  of  that 
committee  for  2  yearn  and  I  asked  to  be  relieved  only  because  of  a 
very  heavy  workload  I  am  carrying  on  this  committee  and  other  com¬ 
mittees. 

Now.  let  us  go  back  for  a  moment  to  another  era,  in  the  main, 
almost  100  years  ago,  when  Congress  enacted  the  only  statute  limiting 
the  Court’s  jurismetion,  and  that,  as  I  said— and  I  know  the  dis¬ 
tinguished  Senator  from  Maryland,  the  chnivman  of  this  subcommit¬ 
tee  at  this  time,  will  recall  that,  that  was  during  the  early  recon¬ 
struction  period. 

At  that  time  Senator  Hendricks  of  Indiana  opposed  the.  limitation 
of  the  Supreme  Court’s  appellate  jurisdiction,  but  despite  his  opposi¬ 
tion,  the  uill  was  enacted  and  although  the  arguments  of  Senator 
Hendricks  failed  to  stop  the  legislation  in  1867, 1  think  they  should 
t>e  considered  by  this  committee  with  respect  to  this  bill. 

And  in  this  connection,  Senator  Hendricks  said : 

When  I  rote  for  a  law  1  expect  that  law  to  undergo  all  the  tests  that  the 
Constitution  contemplates.  Does  not  the  Constitution  contemplate  that  all 
legislation  shall  undergo  the  test  of  the  United  States  Supreme  Court?  Then, 
str,  whether  the  Constitution  or  an  act  of  Congrees  Is  the  law  of  a  particular 
case,  you  will  not  allow  the  Supreme  Court  of  the  United  States  to  decide. 
Why?  I  say.  before  the  country  and  the  world,  it  Is  an  admission  that  your 
legislation  win  not  stand  the  test  of  judicial  examination.  You  need  not  expect 
that  this  country  will  be  satisfied  when  you  force  upon  It  a  species  of  legislation 
that  you  are  unwilling  shall  go  before  the  highest  Court  of  the  land. 

I  regard  It  ns  very  serious  when  we  propose  to  strip  any  one  of  the  departments 
of  the  Government  of  its  legislative  power  with  a  view  to  our  exercising  power 
without  restraint. 

Senator  Butler.  That  is  legitimate  power. 

Senator  Hexnixos.  Yes. 
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Senator  Him.rit.  That  limy  bo  very  much  misconstrued  nt  (hat  jmi*- 
I  irtiliu*  junction. 

Senator  1  Iks' ninos.  Yen.  We  lmvo  (lint  in  our  copies. 

TIicit  is  ono  more  iHiint  I  think  (his  sulicomniittec  should  consider. 
Tho  Supremo  Court,  in  ICx  purto  McCnrdlo  upheld  the  power  of  Con¬ 
gress  to  limit  the  appellate  jurisdiction  of  tho  Court,  Congress  had 
withdrawn  from  (ho  Court  ita  jurisdiction  to  review  on  ap]>cal  a 
denial  of  a  writ  of  habeas  corpus.  1  think  it.  must  l>o  rememl>crcd 
that,  in  such  cases  the  defendant,  had  the  opportunity  to  raise  all 
constitutional  questions  in  the  original  trial  and  to  appeal  tho  snme 
to  tho  Supreme  Court.  Tho  limitation  enacted  in  1867,  during  the 
days  of  reconstruct  ion,  merely  look  from  the  Court,  its  power  to  hear 
appeals  in  one  collateral  action. 

S.  2(110,  on  the  other  ham),  would  completely  destroy  (he  privilege 
to  appeal  to  the  Supreme  Court  in  the  live  areas  of  tho  law.  If  a 
porson  claimed  (hat  nis  constitutional  rights  has  been  violates!  in  any 
of  these*  areas,  he  could  not. go  to  the  Supremo  Court  with  his  griev- 
uiieo.  'die  limil  determination  of  his  ehum  would  ho  made  by  n  Stale 
supremo  court  or  a  Federal  circuit  court  of  appeals. 

Mo,  then,  the  decision  would  de|>end  upon  which  court  had  the 
last  say.  There  would  no  longer  bo  conformity,  ns  to  tho  meaning 
of  the  Constitution.  The  constitutional  issue  involved  in  almost 
every  ease  in  these  areas  is  the  due-process  clause  of  the  fith  or  14th 
amendment. 

Now,  Congress  was  given  the  (imver  to  limit  the  Supremo  Court’s 
appellate  jurisdiction  by  article  Ilf,  section  2  of  tho  Constitution. 
This  power  of  the  Congress  lieenmc  effective  upon  the  ratification  of 
tho.Constituthm.  'I'lie  people  of  our  Nation  in  1780  bad  certain  mis¬ 
givings  as  to  the  (lower  which  they  had  bestowed  upon  the  Govern¬ 
ment,  as  wc  all  know  from  reading  the  debates  of  the  Constitutional 
Convention.  The)’  quickly  engrossed  upon  the  Constitution  what  we 
now  know  ns  the  Hill  of  Kights.  The  Ilill  of  ltights  limits  the  powers 
given  to  tho  Government  by  the  original  Constitution.  Therefore, 
the  power  of  Congress  to  limit  the  appellate  jurisdiction  of  the  Su- 

Rremo  Court  is  suojeet  to  the  restrictions,  several  restrictions  of  the 
ill  of  Rights. 

In  United  States  v.  Bitty  (203  IT;  S;  303),  decided  in  1007,  the  Court 
in  constructing  article  III',  section  2,  said : 

What  such  exceptions  and  regulations  should  be,  It  Is  for  Congress  In  its 
wisdom,  to  establish,  having,  of  course,  due  regard  to  all  the  provisions  of  the 
Constitution. 

The  Supreme  Court  hns  held  that  the  due-process  clause  is  satisfied 
by  one  judicial  determination.  So,  in  this  respect,  an  appeal  is  not 
guaranteed  by  the  Constitution  and  its  amendments.  However,  I 
have  very  serious  misgivings  ns  to  the  constitutionality  of  S.  264(5. 
Due  process  of  lnw;  I  believe,  requires  that  the  Constitution  mean  the 
same  to  everyone  within  the  four  corners  of  our  Nation. 

A  proposal  such  ns  we  have  here  will  destroy  the  philosophy  of 
equal  justice  under  law  which  is  basic  to  our  system  of  jurisprudence, 
Anglo-Snxon  jurisprudence. 

A  bill,  which  will  result  in  the  Constitution  requiring  certain  safe¬ 
guards  in  one  part  of  the  Nation  and  not  requiring  the  same  safe¬ 
guards  in  another  would  be  repugnant  to  tfie  due-process  clause. 
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Thewfow,  it  illicit!  well  bo  doclawd  void  on  tlmt  ground.  Congress 
must  always  keep  in  mind  tlmt  tho  nmendments  to  the  Constitution 
restrict  tho  powers  originally  given  to  it  by  tlio  Constitution. 

Now.  in  addition,  Mr.  Chairman,  to  the  foregoing  arguments  against 
the  lull,  there  is  one  mow  point  which  1  would  like  to  emphasizo  at 
this  time. 

This  hill  would  establish  a  very  dangerous  precedent  and  would  ho 
n  tlrst  step  toward  the  destruction  of  our  present  judicial  system. 

lly  S.  2010,  wo  would  tnko  from  tho  Supwino  Court  its  appellate 
jurisdiction  in  certain  areas  Itemise  of  disagreement  with  its  deci¬ 
sions  in  these  respective  awns.  The  next  step  might  bo  to  take  from 
tho  Supremo  Court  its  jurisdiction  in  other  areas  whew  Chow  is  dis- 
ngwement  with  its  decisions.  To  lay  a  foundation  for  (his,  Senator 
•lonner,  when  discussing  (his  hill  in  a  speech  on  tho  floor  of  tho  Senate 
criticised  tho  Court  for  its  decision  in  the  Stephen  Girard  case.  My 
distinguished  friend  also  bitterly  criticized  (lie  Supwmo  Court  for 
its  decision  in  I’w'ft  tl  StafM  v.  Mallory. 

Now,  Mr.  Chairman,  l  fail  to  see  now  either  of  these  cases  has  any 
logical  connection  with  the  present  bill,  lieenuso  these  cases  dealt  with 
sullied  matters  out iwlv  outside  the  realm  of  the  live  areas  proscribed 
in  t>.  20 lb.  Is  it  possible  that-  these  two  cases  were  discussed  in  order 
to  lay  the  foundation  for  two  further  limitations  on  the  Supremo 
Court  at  some  fuluw  datef  I  can  think  of  no  other  reason  for  dis¬ 
cussing  them  in  respect  to  the  present  hill. 

Futliermow,  if  (no  Supreme  Court’s  jurisdiction  is  limited,  I  can 
also  visualize  an  attempt  to  limit  (he  jurisdiction  of  the  United  Stales 
circuit  courts,  if  they  should  reach  decisions  which  aw  contrary  to  tho 
views  of  the  proponents  of  this  bill. 

And  (his  sequence  logically  could  easily  lead  to  the  piecemeal  de¬ 
struction  of  our  independent  judiciary.  Our  courts  would  possess 
only  limited  power,  and  tho  guaranties  of  tho  Constitution,  from  a 
practical  point  of  viow,  T  think  would  become  meaningless. 

Mr.  Chairman,  1  am  pleased  to  see  that  my  hometown  newspaper, 
the  St.  Ismis  Post- Dispatch,  called  S.  2G-1G — ' 

An  unary  Irresponsible  proposal  If  over  I  here  was  one. 

1  was  not-  surprised  when  the  Milwaukee  Journal  said  fortunately 
the  brakes  bad  been  put — 

on  an  tll-coacelvoil  nail  dangerous  attempt  to  eliminate  live  legal  areas  from  the 
jurisdiction  of  Iho  Supreme  Court. 

However,  1  must  admit  that  I  was  a  bit  surprised,  although  indeed 
pleased,  when  the  Chicago  Tribune,  which  I  don’t  think  would  fall 
in  a  category  of  what  wo  might  call  leftwing  newspapers  or  rightwing 
newspapers  said,  and  I  quote: 

S.  2046  Is  imprudent  if  only  because  It  Invites  confusion. 

And  I  quote  ngnin : 

A  conservative  must  be  very  shortsighted,  indeed,  to  uphold  S.  2040. 

And  I  ask  permission  at  this  time  to  have  the  editorials  from  these 
three  newswqiers,  plus  editorials  from  the  Washington  Post  nnd  the 
New  York  Times  respecting  this  bill  put  in  the  record. 

Senator  Bcti.er.  The  editorials  will  he  received  and  made  part  of 
the  record. 
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(Tlio  nmfcrinl  referred  (o  is  as  follow:) 

I  From  St.  Louis  PoBtDWpatcb,  February  17,  1058 J 
A  WlUJ  COURT  BlIX 

Senator  Hennings  has  done  nil  tho  country  n  service  In  halting  tho  rapid 
advance  of  tho  Jenner  hilt  to  cripple  tho  United  States  Supreme  Court.  It  Is  tho 
kind  of  good  work  Hint  Missouri's  senior  Senator  so  often  does— without  benefit 
of  largo  headlines  or  notice  on  tho  radio  and  television  news  reports. 

Tho  Jenner  bill,  B.  2010,  Is  an  angry,  I r respon slble  proposal  If  over  Ihoro  was 
one.  It  would  strip  tho  Supremo  Court  of  Its  authority  to  review  cases  In  five 
Important  Helds.  It  would,  for  example,  bar  tho  Supremo  Court  from  nppcllnto 
Jurisdiction  In  all  actions  taken  by  congressional  Investigating  committees  la 
luternnl  security  matters.  Including  citations  for  contempt  against  witnesses. 
It  would  also  shut  off  tho  right  of  apical  to  tho  Supremo  Court  of  any  person 
dropiKHl  from  tho  Government  payroll  because  of  alleged  subversive  connections. 

Tho  reason  why  tho  Jenner  bill  would  removo  from  Supremo  Court  review 
these  areas  and  threo  others  relating  to  teachers,  lawyers,  and  certain  convic¬ 
tions  In  Htnto  courts  Is  ns  plnln  ns  a  pikestaff.  Senator  Jenner  seeks  to  hit  back 
nt  tho  Supremo  Court  because  of  tho  Watkins  decision  and  other  decisions  of  the 
last  term  which  (end  to  restore  fair  dealing  and  duo  process  of  law  to  proceed¬ 
ings  that  had  fallen  into  tho  hands  of  officials  who  cared  littlo  about  tho  guaran¬ 
tees  of  tho  Hilt  of  Ulghts. 

Yot  tho  Jenner  bill  passed  tho  Senate  Judiciary  Subcommittee  on  Internal 
Security  after  only  1  day  of  hearings  and  without  so  much  as  1  opponent  of  tho 
bill  being  heard.  Thanks  to  Senator  Hennings,  the  bill  has  now  been  returned 
by  tho  Judiciary  Committee  to  tho  subcommittee  for  hearings  that  befit  n  pro¬ 
posal  of  so  sweeping  n  character. 

Senator  Jenner's  swing  nt  tho  Supremo  Court  Is  only  one  of  tho  wildest  that 
has  followed  in  tho  wake  of  the  historic  decisions  of  the  last  term.  There  hnvo 
been  many  more  from  individuals,  from  Members  of  Congress,  from  organiza¬ 
tions  and  from  editors. 

Tho  Supremo  Court  today  Is  more  representative  than  It  has  been  for  many 
years.  Here  Is  Its  i>crsonnc],  by  Presidential  appointment,  State  of  origin,  and 
previous  party  affiliation. 

Appointed  by  Elsenhower  (4) : 

Karl  Warren,  California,  Republican. 

John  Marshall  Harlan,  New  York.  Republican. 

William  J.  Brennan,  New  Jersey,  Democrat. 

Charles  K.  Whittaker,  Missouri,  Republican. 

Appointed  by  Roosevelt  (3) : 

Hugo  Ij.  Black,  Alabama,  Democrat 

Felix  Frankfurter,  Massachusetts,  Democrat 

William  0.  Douglas,  Washington,  Democrat 

Appolutcd  by  Truman  (2) : 

Harold  II.  Burton,  Ohio,  Republican. 

Tom  0.  Clark,  Texas,  Democrat. 

This  table  shows  that  the  present  Supremo  Court  which  some  of  Its  critics  are 
denouncing  as  “runaway,"  Is  the  handiwork  of  3  Presidents,  Mr,  Kisenhower 
having  named  more  than  either  of  his  2  Democratic  predecessors.  It  contains 
5  Democrats  and  4  Republicans,  1  of  the  Democrats  having  been  appointed  by 
a  Republican  and  1  of  the  Republicans  by  a  Democrat  Three  are  from  the  East, 
2  from  the  Middle  West  2  from  the  South,  and  2  from  the  Far  West 

The  notion  that  0  Justices,  so  selected  by  3  Presidents  of  both  parties  from  D 
different  States  over  a  period  of  more  than  20  years,  should  be  deliberately  and 
calcutatedly  opposed  to  the  country’s  security  Is  ridiculous  on  its  face.  Yet  that 
notion  Is  having  Its  currency,  as  the  Jenner  blit  attests. 

The  Supreme  Court  is  not  sacrosanct  It  is  not  above  criticism.  It  needs 
public  attention,  interest  and  vigilance  because  its  work  is  Just  as  Important  In 
our  Federal  system  as  the  work  of  the  Presidency  and  of  Congress.  But  the 
country  ought  to  be  grateful  to  Senator  Hennings  for  holding  up  the  vindictive 
Jenner  bill  to  public  Inspection. 

21704—58 - 28 
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(From  Itio  WMtihuton  February  8,  1058) 

8tah  at  thk  Couhth 

A  sneak  attack  on  the  Supremo  Court  lint*  Ixvn  thwarted,  at  lonxt  temj>ornrUy, 
thanks  largely  to  Senator  Helming*.  The  attack  wan  engineered  hy  Senator 
Jenner.  Having  Introduced  a  Mil  to  atrip  Urn  Supreme  Court  of  Jurisdiction  In 
fivo  specified  arena,  Mr,  Jenuer  Invamo  the  rhlef  witness  In  support  of  the  Mil 
before  the  Internal  Security  Hu1>oommltteo  of  which  he  In  the  ranking  member, 
lie  also  called  a  staff  member  to  testify  for  the  MU.  The  hearing  wan  then 
closed  at  the  eml  of  1  day,  without  a  single  opiHudlhm  witness  being  called,  ami 
the  mcatmro  nvmh  scut  to  the  full  Judiciary  Committee, 

Heeausc  of  the  stealth  of  this  operation,  IL  went  almost  nnuollccd,  On  the 
Initiative  of  Senator  Hennings,  however,  the  MU  him  been  sent  bark  to  Ihn 
Internal  Security  Subcommittee  for  further  hearings.  Now  the  bar,  and  i>er- 
ha|M  the  bench,  will  have  an  opportunity  to  oxjmxo  the  vicious  character  of  Ihn 
proposal.  For  what  Mr.  Jenuer  anil  Ida  colleagues  are  attempting  to  do  la 
nothing  less  than  to  deny  cltlxcns  their  constitutional  rights  In  certain  areas 
by  forbidding  the  Supremo  Court  to  take  broad  categories  of  canes. 

Congress  undoubtedly  has  the  jniwer  to  limit  the  Jurisdiction  of  the  Supreme 
Court.  In  one  notorious  Instance,  In  the  heat  of  the  light  over  reconstruction 
tn  IStW,  Congress  did  tako  away  from  the  Court  Its  authority  to  review  denials 
of  writs  of  habeas  cornua.  Now  Mr.  Jenuer  and  Ids  colleagues  would  forbid  the 
Court  to  pass  upon  the  validity  of  any  congressional  committee  action,  any 
executive  security  measures,  any  State  or  educational  Mnly’s  regulations  against 
subversives,  and  any  State's  regulations  of  admissions  to  tho  lair.  Students  of 
the  Court  will  rocognUo  In  (his  list  of  forbidden  areas  of  Jurisdiction  a  semt* 
torlal  thrust  against  many  Supreme  Court  divisions. 

U  Is  true  that  the  Mil  itself  would  not  overthrow  any  of  the  decisions  against 
which  the  extremo  right  wingers  have  railed.  Hut  It  would  give  tho  highest 
State  courts  and  the  United  States  courts  of  appeal*  tho  last  word  In  tho 
restricted  fields  of  law  and  thus  invito  an  eroslou  of  tho  principles  that  tho 
Supremo  Court  has  laid  down.  To  say  iho  leasi,  iho  result  would  Ik>  chaos.  Tho 
Conslltutlou  would  soon  Ik*  Interpreted  ono  way  In  Virginia  and  In  a  very  dif¬ 
ferent  way  tn  Kansas  or  Oregon. 

Senator  Hennings  has  described  this  scheme  as  an  effort  “to  short-circuit 
just  lee  hy  throwing  the  switch  tn  Congress,"  It  can  be  even  moro  bluntly  con- 
demneil  as  a  stab  In  the  back  of  the  Judicial  systom.  For  If  Congress  should 
make  a  praellco  of  lopping  off  portions  of  tho  Supreme  Court’s  Jurisdiction  be¬ 
cause  It  did  not  like  the  decisions  tho  Court  has  rendered,  tho  wholo  concept  of 
independent  courts  upholding  inalienable  rights  would  probably  crumble. 

I  From  Chicago  l>ally  Tribune,  February  24,  10581 
A  Dangkrous  Him, 

Senator  Jenner’s  bill  (S.  2040)  to  deny  tho  Supremo  Court  tlio  right  to  review 
certain  types  of  cases  should  be  defeated. 

Mr,  Jenner  Is  troubled  by  some  recent  decisions  of  Iho  Court.  For  example, 
because  some  contempt  of  Cougrcss  verdicts  were  overruled  Mr.  Jenner  proposes 
that  the  Supreme  Court  be  forbidden  to  review  convictions  for  contempt  of 
Congress. 

In  general,  he  wishes  to  deprive  the  Court  of  the  right  to  hear  appeals  from 
the  decision  of  any  public  authority— Federal,  State,  or  local— on  any  question 
concerning  subversion.  If  a  teacher  objects  to  a  ruling  of  a  board  of  education 
on  any  matter  concerning  subversion,  the  appeal  niU9t  stop  short  of  the  Supreme 
CVmrt. 

We  can  agree  with  Mr,  Jeuner  In  condemning  a  number  of  the  recent  de¬ 
cisions  of  the  Court.  We  thought  the  Court  was  wrong  in  denying  to  any  State 
the  right  to  enforce  anttaubversion  laws  of  its  own,  on  the  theory  that  thlsfleld 
of  activity  has  been  preempted  by  the  Federal  Government.  We  thought  tho 
Conrt  was  wrong  again  when  it  ordered  a  State  to  license  a  candidate  to  practice 
law  after  the  State  authorities  had  found  him  unqualified  because  of  Communist 
affiliations.  And  we  thought  that  the  court  was  mistaken  in  its  reading  of  the 
Smith  Act. 

But  the  remedy  proposed  by  Mr.  Jenner  Is  imprudent  If  only  because  it  Invites 
confusion.  If  he  has  his  way,  a  statute  may  be  interpreted  in  a  dozen  ways  in 
a  dozen  Jurisdictions  and  there  will  be  no  Supreme  Court  to  set  the  same  course 
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for  nil.  Tho  rlahl  to  appeal  will  not  \x»  lakon  away,  hut  only  the  right  to  appeal 
to  Hie  Supremo  Court  In  Washington.  Tho  roiiKouuoneo  could  be  n  20-yenr.Jnll 
Noiiteneo  iilllraiK'it  hy  I  ho  (Jailed  Hinton  court  of  appeals  In  Itonton  for  an  offeuno 
Unit  tlio  Ninth  circuit  In  Hun  PmudMco  will  rulo  In  not  punishable  nt  all. 

And  (hero  nro  other  dangers.  Ifnlf  n  dozen  your*  ago,  Kdward  A.  itumoly 
wuh  foiunl  gullly  of  contempt  of  Congress  for  refusing  to  toll  the  mimes  of  some 
NuhwrlhorN  to  Iwml <s  he  published,  It  In  true  (lint  lain  conviction  wuk  overthrown 
hy  the  Court  of  ApiK'nls  In  the  District  of  Columbia  In  u  2  to  1  opinion.  The 
(lovcrnuiciit  then  upitcnled  to  tlio  Supremo  Court  mid,  happily,  tho  Court  decided 
against  the  (lovornmeni  nud  for  Air.  Itumoly  nud  tho  first  nmemlmcnt.  Mr. 
JohiiorV  hill  would  deprive  future  JtumfoyM  of  tho  right  to  Inko  their  oases  to 
the  Supremo  Court  If  they  nu  *»  uiiforlunnte  iih  to  lose  lu  llic  circuit  court* 

Kdlloru  nud  publishers  luive  reason  to  lie  especially  concerned  about  thin 
miiMer.  Their  freedom  of  expression,  like  Hint  of  everyone  else,  derives  from 
tlio  llrst  amendment.  Their  freedom  from  unlawful  search  nnd  seizure  and  un- 
wn  min  led  arrest,  like  everyone  else’*  derives  from  the  Mill  of  Bights.  Congres- 
nlotml  commit  tccH  {like  I  he  lllnck  nnd  Ituchnrmn  commit  Iocm|  hnvo  Invaded  these 
rlglils  from  time  to  time.  Who,  In  those  circumstance*  cun  favor  sacrificing  tho 
protection  of  n  flunl  appeal  to  the  Supieme  Court? 

Ciifortunnlely  Hie  chief  witness  no  fur  ngnliiNt  Ihe  .fenuer  proposal  him  hoc  it 
Mr.  Joseph  Ituuh,  Jr.,  who  1ms  nmdo  frequent  fipis*ii  ranee  lieforc  congressional 
committees  and  the  courlH  on  hchnlf  of  Icftwlng  causes  nnd  iiernonallUc*  His 
(cHtlmony  ukuIunI  Hie  hill  promoted  the  notion  Hint  the  opftoxIUon  to  It  In  oshcii- 
llnlly  leftwlng  opposition.  Nothing  could  bo  further  from  the  truth.  A  conserva¬ 
tive  must  bo  very  shortsighted,  Indeed,  to  uphold  tho  Jcnner  hill. 


(From  the  Milwaukee  Journal,  February  1058) 

Brakes  Wiski.y  Put  on  MovkTo  Cukr  Supreme  Court*#  Fieui 

Heiintor  lleiinlngH  (Democrat,  Missouri)  has  fortunately  put  tho  brakes  on  an 
111  conceived  uml  dangerous  attempt  to  cllmlnato  live  legal  areas  from  tho  Juris- 
diet  ton  of  tho  Supreme  Court. 

Tho  plan  wan  n  brain  child  of  Senator  Jenner  (Republican,  Indiana).  It  would 
Imve  forbidden  the  Supreme  Court  to  decldo  on  tho  validity  of  congressional  com- 
iuIUco  activities,  executive  security  measures,  State  or  educational  bodies*  anti- 
Nubverstvo  regulations  and  on  State  regulation  of  admissions  to  the  bar.  Tbe 
Jenner  plnn  was  approved  by  a  subcommittee  of  the  Judiciary  Committee  and  sent 
to  tho  full  committee  after  only  1  day  of  hearings. 

What  eats  Jenner,  of  course,  Is  his  hitter  disagreement  with  certain  decisions 
of  tho  Supremo  Court  In  tho  last  several  years.  He  can*t  overrule  tho  decisions. 
Hut  ho  wants  to  prevent  tho  Court  from  making  like  decisions  In  the  future  by 
taking  away  the  opportunity  for  them. 

In  almost  every  case  tho  Court  decisions  Jenner  opposes  upheld  the  Individual 
rights  of  citizens  under  tho  Constitution.  And  In  almost  every  case  tbe  decisions 
rose  out  of  abuse  of  those  rights  In  connection  with  witch  hunting  or  use  of  un¬ 
fair  methods  in  Investigating  or  attempting  to  control  alleged— or  even  real— 
subversion. 

What  Jenner  opposes  In  the  Court  decisions  have  been  striking  reafflrmaUons 
of  Individual  rights  and  constitutional  guaranties. 

Hennings  pointed  out  to  the  full  committee  that  the  subcommittee  had  acted  on 
“limited  nnd  one-sided  Information"— most  of  It  supplied  by  Jenner.  To  approre 
such  a  plan,  he  said,  would  be  to  take  away  from  Americans  their  right  to  appeal 
to  the  highest  Court  In  the  land  In  five  important  areas.  It  would  strip  the  Court 
of  traditional  power.  It  would  make  Federal  circuit  courts  and  the  highest  State 
courts  the  courts  of  last  resort  In  those  five  areas. 

As  Hennings  said,  the  circuit  courts  and  highest  8tate  courts  would  still  be 
bound  by  past  rulings  of  the  Supreme  Court.  But  there  might  be,  here  and  there, 
a  tendency  to  overlook  those  decisions— without  any  means  of  appeal  by  persons 
concerned.  And  conceivably  we  would  end  up  with  as  many  different  rulings  in 
those  areas  as  there  are  circuit  and  highest  State  court*  The  meaning  of  con¬ 
stitutional  guaranties  woutd  depend  upon  where  you  lived. 

The  Judiciary  Committee  agreed  with  Hennings  that  the  Jenner  plan  needed  at 
the  very  least  a  great  deal  more  study.  And  careful  and  objective  study  will  cer¬ 
tainly  send  Jenner's  dream  to  the  incinerator  where  It  belong* 
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(From  tbo  Nettr  York  Time*,  Febiunry  20,  10R8) 

Mr.  Jknner  Vkrbu8  Til r.  Court 

William  R  Jenner  of  Indiana,  who  Is  doing  n  service  to  the  Nntlon  by  retir¬ 
ing  from  tho  Senate  this  year,  la  tntlhor  of  n  hill  to  limit  tho  nppellato  Jurls- 
diction  of  tho  Supremo  Court  In  ccrlnln  arena  where  tho  Court  hna  been  cour¬ 
ageously  defending  aoine  of  our  bnale  American  liber  Ilea, 

Tho  Jenner  bill  wna  auddenly  whisked  out  of  tlio  Seimto  Internnl  Security 
Subcommittee  last  month;  but  nt  tho  Insistence  of  Hcnntor  Ilenulnga  of  Mis¬ 
souri,  a  long  time  champion  of  the  lllll  of  nights,  It  wna  whisked  hack  again 
for  hearings,  ami,  we  hope,  for  burial.  It  la  no  surprise  amt  no  comfort  that 
Robert  Morris,  former  chief  counsel  of  tho  Internal  8courlly  Subcommittee  and 
now  a  Republican  candidate  for  the  New  Jersey  senatorial  nomination,  strongly 
endorsed  the  hill  last  week  on  tho  ground  that  an  "aggrcsslvo  majority  on  tho 
Supreme  Court  has  been  hastening  the  decline  of  congressional  Investigatory 
power”  This  la  Mr.  Morris’  way  of  saying  that  the  Court  has  enforced  somo 
constitutional  limitations  on  freewheeling  congressional  committees,  and  that 
the  Jenner  hill  would  put  a  speedy  cud  to  that. 

Not  only  would  tho  hill  deprive  the  Court  of  authority  In  cases  Involving 
congressional  Investigating  committees,  hut  tt  would  do  a  host  of  other  equally 
dangerous  things  aa  well.  It  would  remove  the  Court’s  Jurisdiction  over  Fed¬ 
eral  loyalty-security  programs,  or  over  any  Slate  action  on  subversive  nctlvlttcs. 
Furthermore,  It  would  exempt  from  review  by  tho  Supremo  Court  local  rutea 
on  alleged  subversion  among  teachers,  and  Stato  regulations  regarding  admis¬ 
sion  of  persons  to  tho  bar.  In  each  of  Ihcso  live  categories  Senator  Jenner  was 
obviously  aiming  at  one  or  more  recent  Supreme  Court  decisions. 

In  each  of  these  eases  the  high  tribunal  decided  In  favor  of  Individual  rights 
and  constitutional  liberties;  and  Senator  Jenner  evidently  figures  that  If  ho 
can’t  overturn  these  Supremo  Court  decisions,  ho  may  bo  ablo  to  prevent  similar 
ones  In  the  future. 

legislation  of  this  kind  would  not  merely  lenvo  const Ituttoimt  law  In  theso 
fields  to  tho  lower  Federal  or  State  courts,  and  thereforo  In  a  stato  of  confusion. 
It  would  do  something  much  worse:  strike  directly  at  tho  Independence  of 
tho  Judiciary.  The  Supremo  Court  Is  not  above  criticism,  and  sometimes  Ita 
decisions  may  bo  wrong  (though  wo  do  not  happen  to  think  so  In  tho  nbovo 
cases).  Hut  It  would  be  fatal  to  our  form  of  government,  and  to  civil  liberties 
as  well,  if  Congress  punished  tho  Court  for  unpopular  decisions  by  taking  away 
Its  authority  In  certain  cases,  which  Is  precisely  what  Senator  Jenner  would 
have  It  do. 

Senator  Hennings.  I  might  say,  Mr.  Chairman,  wo  hnvocpiito  a 
collection  of  cditorinls  from  all  over  tho  country  in  opposition  to 
this  bill.  Not  that  T  necessarily  believe  all  editorial  writers  nro 
mfalliblo  either,  but  it  does  show  that  papers  liko  tho  St.  Louis 
Post-Dispatch  and  tho  Milwnukc©  Journal,  tho  Chicago  Tribune,  tho 
Washington  Post  and  tho  Now  York  Times  aro  of  ono  mind  as 
respecting  tho  inherent  dangers  of  this  proposal. 

I  would  also  liko  permission  of  the  subcommittee  to  Imvo  printed 
in  tho  record  of  tho  hearings  a  memorandum  I  read  to  tho  Judiciary 
Committee  on  February  3. 

Senator  Butler.  It  will  be  so  ordered.  The  memorandum  will  be 
received  and  made  a  part  of  the  record. 

(The  document  referred  to  is  as  follows :) 

Memorandum 

8.  2646  Involves  a  subject  of  very  great  Importance  to  every  American.  This 
bill  would  take  from  every  American  his  privilege  to  appeal  to  the  Supreme  Court 
In  the  five  enumerate  areas.  This  bin  would  strip  from  the  Supreme  Court  a 
part  of  Its  traditional  power.  A  power  which  the  Court  has  had  for  over  100 
years. 

Notwithstanding  the  extraordinary  nature  of  this  blU  It  was  reported  to  this 
committee  by  the  subcommittee  after  only  1  day  of  hearings.  Senator  William 
Jenner,  the  proponent  of  the  bill  testified  and  at  Senator  Jenner’s  request,  Mr. 
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llpiijnmln  Mnndel  testified  oh  to  certain  finding*  lie  had  mode  In  this  Held.  Not 
one  witness  wan  called  who  oji|k>schI  the  bill.  Hath  wIIuchkos  are  connected  with 
the  Hubcommlltee  iih  n  member  or  ntnfT  member. 

I  do  not  seo  how  tlda  committee  can  consider  thin  bill  with  any  amount  of 
responsibility  when  wo  hnvo  Hitch  limited,  onesided  Inforitm t Ion. 

I  believe  that  It  Ih  mandatory  thnt  further  hcnrliiKH  be  held.  Witnesses  should 
bo  heard  on  both  aide*  and  I  nm  sure  there  are  many  outstanding  citizen*  who 
are  more  than  eager  to  teHtlfy.  After  auch  hearing*  the  member*  should  lie  given 
lime  to  digest  and  consider  the  testimony.  Then,  and  only  then,  can  we  projerly 
carryout  our  duty. 

Ah  to  the  hill  ItNolf ;  why  has  It  been  Introduced?  The  testimony  of  Heaator 
.loaner  l»eforo  the  Huheommlttco  and  the  np]>om)lx  to  Iho  hearings  of  the  sub* 
committee  supply  this  answer.  The  projwmenlH  of  the  bill  simply  disagree,  fpdte 
violently,  1  might  add,  with  certain  decisions  of  the  Hupremo  Court.  They 
believe  the  Court  reached  the  wrong  decision  in  certain  cases  and  have  accused 
Iho  Court  of  usurping  legislative  jsnvcr.  Therefore,  to  keep  the  Hupremo  Court 
from  rendering  further  decisions  which  they  might  disagree  with,  they  propose  to 
take  from  the  Court  Its  jurisdiction  In  certain  areas.  They  propose  to  lake  from 
the  American  citizen  his  privilege  to  appeal  to  the  .Supreme  Court  In  these  areas. 
They  are  nut  willing  to  argue  their  conlentluns  before  the  Hupremo  Court  In  the 
prescribed  judicial  manner.  They  desire  to  short  circuit  Justice  by  throwing 
the  switch  lu  Congress.  In  the  Inst  analysis,  they  desire,  In  some  Instances,  to 
overturn  the  Hupremo  Court’*  pas!  InterpretntlonM  of  the  Constitution. 

However,  this  hill,  by  Its  wording,  will  not  affect  the  Hupremo  Court’s  const  I- 
tutlnnol  Interpretations.  The  bill  would  merely  keep  Hie  Hupremo  Court  In  the 
future  from  reviewing  cases  In  the  live  prescribed  areas.  This  would  result  In 
the  circuit  courts  amt  the  highest  State  courts  being  the  courts  of  last  resort  In 
these  areas.  Airordlng  to  our  traditional  legal  system,  these  courts  nro  hound 
by  divisions  of  the  United  Hlntos  Supreme  Court  ns  to  the  Interpretation  of  the 
Constitution.  Therefore,  If  n  case  arises  which  Is  simitar  to  a  case  already  de¬ 
cided  by  the  Huprcme  Court,  these  lower  courts  are  bound  to  follow  the  Supreme 
Court’s  division  and  this  Includes  those  decisions  to  which  the  proi>onents  of  the 
hill  lire  hostile.  Ho,  on  Its  face,  this  bill  W'ould  not  accomplish  what  I  believe 
is  the  desire  of  Its  proponents. 

I  believe  the  projwaenls  hoi*?  that  the  lower  courts  will  overlook  our  tradi¬ 
tional  legal  system  and  either  flagrantly,  or  under  the  cover  of  some  tyi>e  of  a 
smokescreen,  disregard  the  Hupremo  Court’s  decisions  In  the  prescribed  areas,  If 
tho  lower  courts  do  not  agree  with  them.  With  nil  duo  respect  to  the  Judges  who 
sit  on  these  courts,  I  fear  that  this  will  occur  In  some  places,  if  this  bill  becomes 
law.  Tills  bill  will  create  great  temptation  for  these  low’er  courts  to  Interpret 
the  Constitution  according  to  their  ow’n  dictates  and  not  according  to  the  dic¬ 
tates  of  tho  Supreme  Court  of  the  United  States.  This  would  accomplish  the 
desires  of  tho  bill’s  proponents.  This  would  overturn  the  decisions  which  they 
attack. 

What  would  bo  the  end  result  of  this?  Many,  If  not  most,  of  the  circuit 
courts  and  highest  State  conns,  would  continue  to  follow  the  Supreme  Court’s 
decisions  In  these  areas.  These  courts,  when  faced  with  a  case  for  which  they 
can  Utid  no  Hupremo  Court  precedence,  W'ould  attempt  to  reach  o  decision  which 
would  be  upheld  by  the  Supreme  Court,  If  they  heard  the  case.  Almost  all  these 
eases  would  turn  on  tho  due  process  clause  and  we  all  know  how  frequently  such 
cases  are  decided  by  a  5-1  vote  of  the  Supreme  Court.  So  It  Is  easy  to  see  how 
difficult  It  would  bo  for  the  lower  courts.  Undoubtedly,  lower  courts,  when  faced 
with  simitar  cases,  would  come  to  opposite  decisions,  even  though  they  strive  to 
reach  the  same  result  the  Supreme  Court  would,  If  it  heard  the  case.  This  would 
result  In  the  Constitution  meaning  one  thing  In  one  part  of  the  country,  and 
something  else  in  another  part  The  meaning  of  the  Constitution  in  the  pre¬ 
scribed  areas,  would  depend  on  where  the  case  was  Initiated.  This  result  would 
be  compounded  by  those  courts,  which  would  reach  their  own  decisions,  without 
attempting  to  anticipate  w’hat  the  Supreme  Court  would  do.  The  law  in  these 
five  areas  set  out  In  the  bill  would  become  chaotic.  Such  a  situation  would  be 
deplorable. 

This  proposal  to  take  from  the  Supreme  Court  a  part  of  Its  jurisdiction  is 
not  original.  I  have  found  at  least  three  such  attempts  in  our  history. 

In  1821,  some  Members  of  Congress  and  the  press  became  quite  upset  over 
several  Supreme  Court  decisions,  which  reversed  decisions  of  State  courts.  In 
that  year,  a  bill  was  introduced  to  take  from  the  Court  Its  appellate  jurisdic¬ 
tion  over  State  courts. 
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In  1807,  an  appeal  from  a  dental  of  a  writ  of  habeas  corpus  was  pending  beforo 
the  Supreme  Court  This  case  Involved  one  of  .the  Reconstruction  acts.  Re¬ 
cause  of  the  fear  that  the  Supremo  Court  might  hold  this  act  unconstitutional, 
a  bill  was  Introduced  In  this  Reconstruction  Congress  to  take  from  the  Supreme 
Court  its  Jurisdiction  to  review  denials  of  writs  of  habeas  corpus. 

In  1808,  a  hill  was  Introduced  to  take  from  the  Supreme  Court  Its  n pollute 
jurisdiction  over  any  case  when  a  Reconstruction  act  was  involved. 

What  did  these  earlier  Congresses  do  when  faced  with  these  bills? 

In  1821,  there  were  several  speeches  made  on  the  floor  in  regard  to  tho  bill, 
but  no  action  was  taken.  In  1S07,  there  was  a  great  deal  of  hatred  nud  bitter¬ 
ness  toward  tho  South.  The  ease  mentioned  above  could  easily  bo  the  begin¬ 
ning  of  the  end  for  the  whole  Reconstruction  program.  Tho  Congress  was  de¬ 
termined  that  the  South  was  not  to  get  off  easily.  The  southerner  who  was  at¬ 
tempting  to  free  himself  before  the  Supreme  Court  was  not  to  go  free.  In  this 
atmosphere  the  bill  was  passed  despite  bitter  opposition  by  such  men  as  Senator 
Hendricks  of  Indiana.  President  Andrew  Johnsou  vetoed  the  bill  liccause  he 
thought  it  was  enacted  In  passion  and  without  deliberation.  Enough  votes  were 
mustered  to  override  the  veto  aud  tho  Supreme  Court  dismissed  the  appeal  for 
lack  of  Jurisdiction. 

Tho  next  year,  in  1808,  that  same  Congress  could  not  bring  Itself  to  pass  the 
bill  which  would  take  from  the  Supreme  Court  appellate  jurisdiction  In  any 
case  involving  the  Reconstruction  acts.  Even  that  Congress  realized  the  ef¬ 
fect  of  passing  a  law  and  taking  from  the  Supreme  Court  jurisdiction  over  cases 
Involving  that  law.  I  admit  that,  if  there  had  been  an  Important  ease  pending 
before  the  Supreme  Court  Involving  a  Reconstruction  net  In  1808,  the  proponents 
might  have  gathered  enough  streugtli  to  pass  the  bill,  hut,  ns  it  was,  the  pro¬ 
ponents  were  not  able  to  even  bring  It  to  a  vote. 

This  historical  outline  shows  that  only  once  has  Congress  enacted  such  legisla¬ 
tion.  And  this  was  In  a  time  of  emotional  upheaval.  Even  then,  the  act  was 
very  limited  In  scope.  It  took  from  the  Supreme  Court  its  appellate  jurisdic¬ 
tion  over  a  collateral  action  only.  It  did  not  touch  the  Court’s  Jurisdiction  In 
prinmr  actions.  When  a  bill  was  introduced  to  accomplish  this  end  in  1808,  the 
same  Congress  failed  to  act 

Today,  we  are  asked  to  enact  legislation  similar  to  the  legislation  that  the 
Reconstruction  Congress  failed  to  enact.  Surely,  we  can  set  aside  our  emotions 
and  consider  this  bill  with  deliberateness. 

Senator  Hennings.  Thank  you.  As  you  know,  sir,  the  question 
before  us  is  of  tremendous  importance.  It  is  impossible  for  the  sub¬ 
committee  to  hear  from  more  than  a  few  of  the  lawyers  throughout 
the  country  who  could  shed  light  on  this  subject.  In  an  attempt  to 
fill  this  gap  and  to  buttress  our  position,  I  solicited  the  opinions  of 
many  outstanding  deans  of  American  law  schools  throughout  the 
Nation  who  are  very  much  interested  in  constitutional  problems.  I 
would  like  to  have  permission  of  the  subcommittee  to  have  printed 
in  the  record  of  the  hearings  at  this  point  a  list  of  the  outstanding 
attorneys  we  have  gotten  in  touch  with. 

Senator  Butler.  It  will  be  so  ordered. 
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(The  list  referred  to  is  ns  follows :) 


List  or  Lawykbs  Co.ntactmi 


Mr.  Douglas  Arant,  Birmingham,  Ala. 
Mr.  Chiiuwcy,  Belknap,  N.  Y. 

Mr.  George  II.  Bond,  Jr.,  Syracuse,  N.  Y. 
Mr.  Hugh  Calkins,  Cleveland,  Ohio 
Mr.  Jerome  K.  Crossman,  Dallas,  Tex. 
Mr.  John  V.  Duncan,  New  York  City 
Mr.  Paul  K.  Good,  Omaha,  Nehr. 

Mr.  Joseph  Harrison,  Newark,  N.  J. 

Mr.  Blnkey  Ilelm,  I/uiIsvllle,  Ky. 

Mr.  Benjamin  If.  K1«*r,  Simknite,  Wash. 
Mr.  Sol  M.  LtnnwUz,  Rochester,  N.  Y. 
Mr.  Ijuvrence  M.  Ixmibiml, 

Boston,  Mass. 

Mr.  Gerald  (!.  Mann,  Dallas,  Tex. 

Mr.  Carlyle  H.  Maw,  New  York  City 
Mr.  John  R.  Mcl«anc,  Manchester,  N.  II. 
Mr.  K.  W.  Molse.  Atlanta,  Ga. 

Mr.  Arthur  L.  Newman,  New  York  City 
Mr.  Dana  C.  Backus,  New  York  City 
Mr.  Francis  M.  Bird,  Atlanta,  Gn. 

Mr.  Robert  J.  Bulkley,  Cleveland,  Ohio 
Mr.  Stephen  F.  Chadwick,  Jr., 

Seattle,  Wash. 

Mr.  Joseph  B.  dimming,  Augusta,  Ga. 
Mr.  Conover  English,  Newark,  N.  J. 

Mr.  Herbert  M.  Hamblen, 

Spokane,  Wash. 


Mr.  David  Heath,  Dallas,  Tex. 

Mr.  William  L.  Josslln,  Portland,  Oreg. 

Mr.  Allen  T.  Klots,  New  York  City 

Mr.  Herbert  S.  Little,  Seattle,  Wash. 

Mr.  Brunson  MncChesney,  Chicago,  111. 

Mr.  William  L.  Mnrtmry. 

Baltimore,  Md. 

Mr.  Vincent  L.  McKusick, 

Portland,  Maine 

Mr.  D.  Howe  Moffat, 

Salt  Lake  City,  Utah 

Mr.  John  E.  Mulder,  Philadelphia,  Pa. 

Mr.  Endlcolt  Pealiody,  Boston,  Mass. 

Mr.  Theodore  Pearson,  New  York  City 

Mr.  Raymond  Pitcairn, 

Philadelphia,  Pa. 

Mr.  Thomas  V.  Hank  in,  Boston,  Mass. 

Mr.  Francis  Shackleford,  Atlanta,  Ga. 

Mr.  Charles  M.  Spofford, 

New  York,  N.  Y. 

Mr.  Herman  Phlegcr, 

San  Francisco,  Calif. 

Mr.  William  Poole,  Wilmington,  Del. 

Mr.  Murray  Seasongood, 

Cincinnati,  Ohio 

Mr.  Harvey  M.  Sj^ar,  Now  York,  N.  Y. 

Mr.  John  R.  Stevenson,  New  York  City 


Senator  Hknninos.  Wo  have  written  these  various  law  schools: 
Catholic  University  of  America,  here  in  Washington,  D.  C.,  Howard 
University,  the  University  of  California's  Hastings  College  of  Law 
in  San  Francisco,  Yale  University  Law  School.  The  dean  of  the  Yale 
University  Law  School  has  written  quite  a  memorandum  on  this  sub¬ 
ject  and  sent  that  down  for  our  knowledge,  consisting  of  four  pages. 

Senator  Butler.  Is  it  the  Senator’s  desire  that  those  letters  should 
be  made  a  part  of  the  record  ? 

Senator  Hennings.  I  think  they  should  be  if  there  is  no  objection. 

Senator  Butler.  It  will  be  so  ordered. 

(The  documents  referred  to  appear  at  p.  394.) 

Senator  Hennings.  University  of  Alabama,  Chicago-Kent  College 
of  Law,  Northwestern  University. 

These  letters,  I  might  say,  Mr.  Chairman,  are  most  enlightening 
because  they  come  from  students  of  the  law’  who  have  no  partisan 
political  axes  to  grind. 

Here  is  one  from  the  University  of  Illinois,  the  dean  of  the  Law 
School  of  the  University  of  Illinois. 

Here  is  one  from  the  Notre  Dame  Law  School.  In  that  connection, 
Dean  O’Meara  has  sent  the  outline  of  a  symposium  on  the  Role  of  the 
Supreme  Court  in  the  American  Constitutional  System. 
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])rrtkt\  Uuivoixily  in  lX\s  Moines,  lows:  Stnlo  Utiivvixily  of  town ; 
UnlyMxily  of  Knntws;  Wnshburii  uiiiwraity  of  Topku:  Honton  Uni* 
voixity  .School  of  Irfuvj  I<n\v  School  of  1  fnwni'tt  Umvowlly, 

1  might  nay  to  you,  Mr,  Clinirnmn,  those  tuu  not  ju«t  routino  form 
k't(oix,tlu\v  Imvo  Inki'n  tho  trouble,  ns  tlio  olmirmnn  can  m>,  to  go 
into  I  ho  mat  tor  nt  soma  iongtlt. 

Soimtor  IUti.kii.  I  f  it  is  physically  possible  to  do  it.  1  want  to  road 
every  one  of  (hem  because,  as  you  Know,  1  am  vitally  interostod  in 
this  quest  ion. 

Senator  IIrnninim.  I  know  you  arc.  You  are  a  great  lawyer  your* 
self  and  you  like  to  look  at  things  as  a  lawyer  would  look  at  matters, 
and  yon  ami  1_  have  been  together  on  several  questions  relating  to  some 
of  these  const  it  ut  ional  matters  on  the  lloor  of  the  Senate. 

Tho  University  of  Minnesota: 

It  mv i ns  to  tin'  both  ilmoo'iuna  ami  Irtvsismalblc.  It  woutil  shift  the  animate 
ivs|ionslbtllty  fer  Imimrtnat  Jmllelnl  huslaesa  from  the  Hanreme  Court  to  the 
lower  courts,  mill  the  lower  courts  have  uo  )iriiclhnl  imsnm  of  rcsolvltm  illftVr- 
euces  auioin  themselves,  except  lliroutth  I  lie  unifying  work  Hint  Is  iluue  hy  Ilia 
Su|iremo  tVarl. 

This  is  from  tho  professor  of  constitutional  law  at  the  University 
of  Minnesota. 

St.  lands  University  in  the  same  tenor: 

In  spirit,  tho  proposal  represents  n  partial  hut  ominous  chnHvngo  to  the 
place  which  l ho  Supremo  Court  has  hohl  In  our  history.  It  seeks  to  detract 
from  tho  Court's  historic  role  ns  prelector  of  individual  rights,  To  that  extent 
It  lays  emphasis  on  legislative  whim  rather  than  on  tho  duo  process  which  has 
always  been  tho  capstone  of  our  liberties. 

That  is  from  John  N.  Dunsford,  assistant  professor  of  taw,  Si.  Louis 
University  School  of  Law. 

Tho  University  of  Kansas  City. 

Washington  University  in  which  tho  dean  says: 

Although  It  Is  the  privilege  of  anyone  to  disagree  with  or  to  criticism  a  decision 
of  the  Supreme  Court,  1  am  very  much  concerned  wtlli  tho  lutempcrato  criticism 
of  the  Court  ns  such.  In  my  opinion,  the  Supreme  Court  of  the  United  States 
Is  doing  an  admirable  job  of  performing  the  high  function  with  which  It  Is 
charged  by  the  Constitution.  I  feel  that  many  of  the  criticisms  of  particular 
decisions  are  unwarranted  and  are  based  upon  an  erroneous  tuition  of  wlmt  the 
cases  actually  held.  1  do  not  feel  that  any  legislation  Is  necessary  to  curb  tlio 
power  of  the  Supreme  Court.  Consequently,  K  am  opitoscd  to  Senate  blit  2040 
and  simitar  legislation. 

Montana  Stato  University :  % 

This  bill  strikes  at  the  Supreme  Court  of  tho  United  States  because  certain 
©u  its  decisions  do  not  meet  the  personal  approval  of  the  bill’s  sponsors,  not 
by  a  reasoned  and  generallied  delimitation  of  tho  Court’s  jurisdiction — 

and  the  chairman  understands,  of  course,  there  is  nothing  invidious  in 
what  I  atu  reading.  I  have  respect  for  nil  of  mv  colleagues  on  tins 
committee,  including  Senator  Jcnner.  I  bclievo  that  ho  was  acting  in 
entirely  good  faith  when  tho  bill  was  presented. 

Further,  it  places  a  vital  area  of  personal  liberties  in  a  second-class  position, 
subjecting  It  to  the  diverse  opinions  of  lower  Federal  courts.  Such  legislation 
ts  exceedingly  pernicious. 

Kutgers.  another  one  in  the  same  vein. 

The  University  of  New  Mexico,  another  in  the  same  vein : 

You  may  record  me  as  being  against  this  legislation. 
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This  is  by  A.  L.  Gausowitx,  dean  of  law,  University  of  Now  Mexico. 
Albany  School  of  law : 

Tho  proposals  In  the  bill  nro  startling.  Congress— 

under  this  bill- — - 

Is  lundo  n  court  of  first  and  Inst  resort  In  contempt  proceedings,  tho  Individual 
being  dented  access  to  tbo  courts.  Tills  Would  npjicar  to  be  an  undue  encroach* 
meat  by  the  legislature  upon  the  function  of  the  judiciary,  and  It  Is  our  opinion 
that  It  would  be  unconstitutional. 

That  is  from  tho  Allmny  Law  School,  A  1lmny,N.  Y. 

Cornell  Law  School  from  Michael  It.  Cnrdozo,  dean : 

I  nm  glad  to  submit  nn  opinion  on  8.  2040,  n  hill  to  limit  the  nppellnte  Juris* 
diction  of  the  Supreme  Court  In  certain  eases.  I  regret  that  time  does  not  permit 
nto  to  prepare  a  lengthy  commentary,  and  therefore,  the  following  Is  simply  a 
summary. 

Tho  nummary  includes  n  page  and  n  lift  to  more.  1  think  one  thing 
that  Dean  Cimtozo says  insignificant : 

The  foregoing  remarks  nro  addressed  to  the  general  danger  of  limiting  the 
function  of  Iho  Hupreme  Court  In  protecting  llherllcs  assured  by  tbe  Conslltu* 
lion.  In  addition,  (lie  bill  would  make  It  tuijKissihle  to  reconcile  conflicting 
decisions  of  courts  In  various  pnrls  of  the  country.  It  Is  Interesting  that  this 
danger  was  clearly  foreseen  by  Justice  Story,  shaking  lor  a  unanimous  Supremo 
Court  hi  1810,  when  ho  said  In  Martin  v.  Hunter '*  lessee: 

'This  Is  not  nil,  A  motive  of  anotlirr  kind.  Perfectly  compatible  with  the 
most  sincere  respect  for  State  tribunals,  might  Induce  tho  grant  of  appellate 
power  over  their  decisions.  That  motive  Is  tho  Importance,  and  even  necessity 
of  uniformity  of  decisions  throughout  tho  whole  united  States,  ujsjn  all  sub¬ 
jects  within  the  purview  of  the  Constitution.  Judges  of  equal  learning  and 
integrity,  In  different  States,  might  differently  Interpret  a  statute,  or  n  treaty 
of  tho  United  States,  or  even  the  Constitution  Itself.  If  there  were  no  revising 
authority  to  control  these  Jarring  and  discordant  Judgments”— 

this  is  Justice  Story  in  1810— 

“and  harmonize  them  Into  uniformity,  tho  laws,  tho  treaties  and  tho  Constlla- 
tton  of  tho  United  States  would  he  different  In  different  States,  and  might, 
perhaps,  never  have  precisely  tho  smno  construction,  obligation,  or  efficacy,  In 
any  two  States  ♦  • 

Tho  proposed  legislation  would  cause  such  a  change  In  our  constitutional 
system  that  only  tho  strongest  possible  reasons  for  Its  passage  should  be  given 
consideration.  I  know  of  no  such  reasons,  and  therefore,  1  can  only  conclude  that 
tho  legislation  should  ho  unequivocally  rejected. 

That  is  from  tho  (loan  of  tho  Cornell  University  Law  School. 

Now  York  University  croup,  tho  Legal  Research  in  the  same  tenor. 
University  of  Nebraska. 

Duke  University : 

Upon  receipt  of  your  letter  I  caused  tho  bill  In  question,  S.  2010,  to  be  circu¬ 
lated  to  all  members  of  the  faculty  of  the  Duke  Law  School,  a  group  which 
represents  many  shades  of  i>olltlcat  opinion  and  which  reflects  varying  degrees 
of  liberalism  and  conservatism.  It  may  interest  you  to  know  that  a  poll  taken 
of  their  opinion  on  8.  2010  shows  every  single  member  of  the  Duke  Law  faculty 
to  bo  opjHJsed  to  the  bill. 

Hoping  this  information  may  be  of  use  to  you.  •  •  • 

I  don’t  want  to  burden  you,  Mr.  Chairman,  except  that  I  do  think 
that  it  is  significant  that  these  men  who  are  engaged  in  construction 
of  the  law,  who  are  scholars  and  students  of  the  Jaw,  are  as  of  one 
mind.  Wo  have  only  4  out  of  73  who  are  for  this  bill. 

The  Law  College  of  the  University  of  Cincinnati;  University  of 
Oklahoma ;  Willamette  University. 
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University  of  Pennsylvania : 

No  Congress  will*  any  sense  of  rcs|K>nsib1lity,  even  In  anger  at  something 
which  the  Court  limy  Imvc  decided,  Is  going  to  Ik»  tolerant  of  n  frontal  attack 
ti]Km  the  entire  |thiu  atul  procedure  of  apellate  Jurisdiction  which  has  been 
develojKHl  so  imlnstuktngly  over  ttie  years  In  a  series  of  nmjor  enactments 
beginning  with  the  Judiciary  Act  of  178D.  The  Congress  also  has  n  literal 
power,  1  assume,  to  uIkiIIsIi  alt  Inferior  bVderal  courts,  but  It  Ik  Inconceivable 
that  It  would  do  so.  Tlu*  Congress  Is  solely  ros|x>nslble  for  the  raising  of 
revenue  and  (lie  making  of  npproprtntlons;  hut  again,  I  think  It  Is  simply  In* 
conceivable  that  It  would  strike  at  a  coordinate  deiKirliiieut  of  the  Government 
by  refusing  to  provide  funds. 

H.  2(1 1 d  projiosos  no  mere  luodlllcation  of  the  Court's  appellate  Jurisdiction. 
It  Is  a  frontal  attack  upon  the  Court's  unique  rcsinmslhlltty  for  the  administra¬ 
tion  of  Judicial  power  under  our  tripartite  system  of  government. 

That  is  from  the  professor  of  law,  emeritus,  Edwin  I).  Dickinson. 
University  of  Pennsylvania,  from  t lio  professor  of  law: 

1  am  grateful  to  you  for  calling  to  my  attention,  once  again,  wlmt  seems  to 
l>o  undesirable  legislation.  I  very  much  appreciate  your  Invitation  to  express 
my  views.  Dean  Jefferson  11.  Fordham,  my  resjiected  colleague  here,  Ik  pre¬ 
wiring  to  appear  with  a  full  statement  In  opi>osltton  to  the  legislation.  I  have 
discussed  the  projiosals  with  Dean  Fordham  and  with  others  and  agree  entirely 
with  wlmt  Dean  b\>rdhnm  shall  say  In  opposition  to  the  legislation.  I  do  not 
Ih'IIcvc  that  I  could  bring  forward  any  more  cogent  reasons  than  the  ones 
which  Dean  Fordham,  a  recognised  student  of  the  legislative  process,  will 
develop. 

I  am  certainly  surprised  that  the  action  reporting  the  legislation  favorably 
from  the  subcommittee  should  have  been  taken  on  the  basts  of  such  a  “bobtalled” 
procedure.  Surely  any  proposal  which  niters  so  seriously  the  working  arrange¬ 
ment  regarding  npindhtte  Jurisdiction  which  was  set  up  In  the  very  earliest 
years  of  our  history  should  bo  studied  much  more  deliberately  nnd  much  inoro 
fully  Hum  apparently  It  bus  been. 

That  is  from  Uovy  T.  Oliver. 

1  Tniversit v  of  Pittsburgh ;  Cumberland  University ;  Southern 
Methodist  University;  University  of  Texas;  University  of  Utah: 
College  of  William  and  Mary;  University  of  Washington,  school  or 
law,  signed  by  the  dean  and* two  professors  citing  cases;  University 
of  Wisconsin. 

(Following  are  the  documents  referred  to  above :) 

The  Cat  hoi  .to  University  or  America, 

ir<M&fu0fon,  D .  O.,  J/arcA  3,  1058 . 

lion.  Thomas  C.  Hennings,  Jr., 

United  States  Senate ,  Committee  on  the  Judiciary, 

Washington ,  J>.  O. 

Dear  Senator  Hennings  :  I  am  sorry  I  have  had  to  wait  so  long  to  prepare 
a  statement  for  your  committee.  What  I  have  been  reading  in  the  newspapers 
suggests  that  there  ts  still  time  for  you  to  use  a  statement  from  me. 

The  case  on  the  merits  against  the  bill  Is  one-sided.  It  seems  so  obvious 
that  restrictions  through  legislation  on  any  functions  of  the  Supreme  Court  are 
Inconsistent  with  Judicial  independence.  However,  the  people  who  are  Interested 
In  this  legislation  have  axes  to  grind.  They  do  not  adjust  themselves  to  any 
arguments  except  those  which  relate  to  the  immediate  effects  of  decisions  they 
do  not  like. 

Ordinarily  I  try  to  meet  Issues  on  the  merits.  I  try  to  adjust  to  policy  choices. 
Only  ns  a  last  resort  do  I  support  my  case  against  a  policy  choice  by  something 
I  find  In  a  constitution.  I  do  not  like  to  tell  any  legislator  that  “he  cannot  do 
it”  Twenty-five  years  ago  I  was  happy  to  witness  the  erosion  of  the  case  law 
on  substantive  due  process  nnd  freedom  of  contract  Nevertheless,  I  am  concerned 
to  search  for  basic  limitations  on  legislation  which  touches  civil  rights.  In 
these  days  of  multiplying  functions  on  all  government  levels  I  think  It  Is  im¬ 
perative  to  formulate  and  reformulate  limitations  derived  from  the  Constitution 
In  the  interest  of  individuals. 
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I  boo  much  In  this  proposed  legislation  which  Is  related  to  the  civil-rights  area. 
I  think  the  proponents  of  the  bill  will  agree  that  the  due-process  clause  of  tbo 
fifth  amendment  affects  the  text  of  article  III  In  the  Constitution.  Under  tho 
literal  text  of  that  article  their  case  looks  bad.  Even  those  proponents  must 
admit  that  the  due  process  demands  an  opportunity  for  judicial  review.  I  know 
we  can  get  that  In  the  courts  of  appeal.  Ilut  due  process  is  related  also  to  the 
doctrine  of  judicial  supremacy  which  John  Marshall  first  expounded.  When 
decisions  of  courts  of  appeal,  State  or  Federal,  are  In  conflict  or  are  Inadequate 
on  Federal  questions,  there  can  be  no  Judicial  supremacy  without  the  decisions 
of  tho  Supreme  Court.  History  Is  on  our  side.  Certiorari  has  a  tremendous 
l»otenttal  In  spite  of  Cougress. 

Sincerely  yours, 

Vernoit  X.  Miller, 

Dean ,  School  of  Law. 


P.  S.— Prof.  Arthur  J.  Keeffe  of  our  faculty  agrees  generally  with  my  state¬ 
ment.  I  think  he  would  write  a  stronger  one. 


Howard  University, 

School  op  Law, 

Washington,  D.  0.,  February  28, 1958 . 

Hon.  Thomas  C.  Henninos, 

United  States  Senate,  Washington,  D.  0. 

My  Dear  Senator  IIenninos:  Your  letter  to  Dean  George  M.  Johnson  In  ref¬ 
erence  to  8.  2045  was  referred  to  me  for  answer.  I  have  given  the  matter 
deepest  conslderotlon  nnd  wish  to  state  to  the  Senator  as  follows: 

A  generation  ngo  Mr.  Justice  Holmes  observed  that  he  did  not  “think  the 
United  States  would  come  to  an  end  if  we  (the  Supreme  Court)  lost  our  power 
to  declare  on  act  of  Congress  void,”  but  he  did  “think  the  Union  would  be  im¬ 
periled  If  we  (the  Supreme  Court)  could  not  make  that  declaration  as  to  the 
laws  of  tho  Several  States.1*  Building  on  a  generation  of  hindsight,  we  take 
tho  liberty  to  disagree  In  part  with  what  that  great  Jurist  said;  for  we  believe 
that  amidst  the  governmental  complexities  of  today  and  the  Impact  of  these 
complexities  upon  Individual  liberties,  the  Union  would  be  Imperiled  if  the  Su¬ 
preme  Court  could  not  act  in  either  of  the  above-mentioned  situations. 

We  feel  beyond  cavil  that  the  passage  by  Congress  of  the  legislation  embodied 
In  S.  2040  poses  the  most  serious  threat  to  the  American  system  that  that  system 
has  faced  in  modern  times.  In  a  sentence,  this  bill  stands  as  precursor  to  the 
reduction  of  our  tradltloual  tripartite  Federal  Government  to  a  novel,  untried, 
and  foredoomed  bipartite  form;  In  a  phrase,  national  legal  chaos. 

At  the  outset  we  wish  to  state  that,  In  our  Judgment,  the  constitutional  power 
of  the  Congress  of  the  United  States  to  pass  this  bill  Is  not  free  from  doubt.  We 
say  that  mindful  of  the  fact  that  in  the  well-known  case  of  Ex  parte  McCardle 
a  postbcllum  Supreme  Court,  faced  with  the  problem  of  reseating  the  Union 
In  those  troublesome  times,  Indicated  that  Congress  has  some  power  In  the 
premises.  On  this  occasion,  however,  we  do  not  press  this  point  of  doubtful 
constitutionality,  but  assume  arguendo  that  constitutional  power  Is  vested  in 
Congress  to  denude  the  Supreme  Court  of  the  United  States  of  appellate  juris¬ 
diction.  Building  on  this  assumed  premise,  we  would  strongly  urge  that  Con¬ 
gress  veto  clown  S.  2010.  With  all  due  respects  to  other  branches  of  our  Govern¬ 
ment,  It  Is  too  late  In  the  day  to  Inveigh  against  the  proposition  demonstrated 
by  the  history  of  our  people  that  that  organon  of  government  to  which  Americans 
look  for  the  preservation  of  their  individual  liberties  Is  the  Supreme  Court  of 
the  United  States;  with  emphasis  on  the  word  “supreme.**  We  all  know  that 
under  our  system  of  constitutional  Jurisprudence  the  original  Jurisdiction  of 
the  Supreme  Court  of  the  United  States — Important  though  It  may  he  in  its 
operation  in  the  limited  sphere  to  which  relegated — Is  by  comparison  to  its  appel¬ 
late  Jurisdiction  of  secondary  importance.  Tut  the  other  way  around,  it  Is  in 
the  exercise  of  its  appellate  jurisdiction  that  the  Supreme  Court  Is  enabled  to 
exert  from  Its  keystone  position  In  the  arch  of  Government  the  forces  which 
cement  the  States  into  one  Union  and  which  Interpose  between  arbitrary  Gov¬ 
ernment  activity  and  Individual  liberties.  Withdraw  that  appellate  Jurisdiction 
and  Instead  of  one  court  providing  a  unified  force  along  the  lines  just  adverted 
to,  we  automatically  substitute  therefor  48  State  supreme  courts,  10  Federal 
circuit  courts  of  apjieals,  and  several  Territorial  courts  of  last  resort,  all  essaying 
to  declare  judicially  what  the  law  of  the  land  Is.  Now,  of  course,  this  does  not 
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mean  we  woiitil  have  n  different  luvv  In  each  of  tin*  ttlwve-emuudrnted  courts, 
hut  It  Indubitably  menus  ttml  there  would  ho  n  variety  of  legal  Judgments  norths 
the  face  of  the  Notion.  We  realise,  of  course,  thni  8.  2040  does  not  repeal  tlm 
entire  appellate  Jurisdiction  of  ihc  Oourt,  hut  In  these  days  mid  times  ll  Is  n  step 
In  ttmt  direction.  As  has  lieon  often  observed,  we  do  not  lose  lltwlte*  In  one 
"fell  swoop (ml  rnther  lose  them  by  n  process  of  attrition,  it  chipping  away, 
tdt  hy  hit.  If  we  stnrt  In  these  linn's  down  the  |mth  of  repent  of  tin*  appellate 
Jurisdiction  of  Itie  Supreme  bVmrt,  it  can  Iw  prophesied  tlrnt.  slop  hy  step,  wo 
would  ultimately  rencft  nn  ehh  so  low  ns  to  Imperil  Hie  Union  and  the  rights  of 
Its  eltlKOns.  We  think  the  sUuntlon  could  lie  aptly  tlluslrnfed  hy  drawing  nn 
analogy  to  the  nnHount  pastime  of  tmsehnll  In  which,  nt  lenst  In  the  mnjor 
league*.  then'  an«  usually  4  umpire* ;  t  nt  cnch  of  the  U  hoses  nod  I  nt  homeplato. 
To  repeal  the  appellate  JuvIsiHctlmi  ns  suggested  hy  the  praiwwcd  hill  would  bo 
nkln  to  repenting  the  power  of  the  homeplnle  umpire  to  cull  the  hnlls  nmt  strikes 
and  to  place  Hint  power  to  encli  amt  nil  of  Hie  three  bnso  umpires.  We  think  wo 
need  carry  (he  mmloguo  no  further.  The  resulting  confusion  is  obvious  (o  nil. 
In  passing,  however, It  should  l*e  remembered  Hint  If  Congress  tins  the  power 
to  "kilt  the  chief  Federal  umpire*'  ll  certainly  has  the  additional  power  to  nnidht* 
Into  nil  Hie  hose  umpires. 

We  are  sptvlrtcally  concerned  about  the  enforcement  of  the  liberties  guaranteed 
In  the  I4lh  nmt  IMli  amendments.  In  this  conmvltoii,  of  course,  some  of  the 
aspects  of  8.  Milt  fall  within  the  nmhtt  of  the  Mill  amendment.  A  rending  of 
the  eases  dealing  with  the  HUi  iimendment  lends  Inexorably  to  the  conclusion 
that  unless  Haw  Is  one  court  which  can  llimllv  divlare  Hint  which  Is  due  process 
or  Hist  which  Is  not  due  process;  Hint  widen  niYords  count  protection  or  Hint 
which  din's  not  afford  equal  protection,  there  may  well  lie  as  many  rules  of 
tnw  thereon  ns  there  are  courts  adjudicating  Ihe  problem.  To  a  leaser  exleitl. 
this  would  nl so  probably  In'  true  of  Hie  Iftlh  amendment. 

In  closing,  we  note  with  satisfaction  Hint  with  the  except  Ion  of  (ho  very  llmlled 
acllon  taken  hy  Congress  with  reflect  to  apindlute  Jurisdiction  of  llio  .Supremo 
Court  In  the  Reconstruction  era.  sustained  In  l$x  i -arte  McCnrdlc,  no  Congress 
has.  otherwise,  In  our  entire  history  attempted  to  curb  In  (Ids  fashion  tho 
Snpruno  Court  of  the  United  State*.  The  stgulltcamv  of  this  Is  self*apmironl, 
Finally,  we  say  to  yon  with  all  the  earnestness  we  can  command  Hint,  In  our 
Judgment,  this  typo  ef  legislation  Is  more  dangerous  Hum  any  which  wo  can 
perceive  to  the  future  of  this  country. 

Sincerely  yours, 

Dohsky  H.  Lank, 
sUitafitnf  hofen'or  of  Law. 


UNIVERSITY  Or  OAUrOHNIA. 

\  HASTINGS  COI.I.KQK  Or  LAW, 

Son  Fixinctoco,  Catlf February  //,  1058. 

Hon.  Thomas  0,  Hennings,  Jr„ 

SrmtfoO/Hiv  ItiifMtag,  triMMspLm,  D. 0. 

Dear  Senator  Hennings:  This  Is  to  acknowledge  your  Idler  of  February  7 
with  regard  to  Senate  hill  2040,  83th  Congress. 

I  am  glad  to  have  an  opportunity  to  let  you  know  that  I  agree  with  your  position 
in  this  matter.  So  do  most  of  the  other  members  of  our  faculty. 

1  think  it  a  shocking  thing,  to  repeal  decisions  of  tho  Supremo  Court  of  tho 
United  States  hy  limiting  Its  appellate  Jurisdiction.  Senate  bill  2010,  If  enneted. 
would  Indeed  work  a  basic  chnngo  In  onr  governmental  system. 

Faithfully  yours, 

David  B,  Snodgrass,  Dean. 


YAUfi  UN1VER8ITY  TjAW  SCHOOL, 

New  ifaccw,  Coiw.,  February  ft8%  1958. 

Hon.  Thomas  C.  Hennings,  Jr., 

United  States  Senate ,  WasMnpfon,  D.  0. 

Mr  Dear  Senator  Hennings  :  I  am  happy  to  respond  to  your  letter  of  February 
7, 1W8,  requesting  my  view's  on  S.  2046,  ft  bill  to  limit  the  appellate  Jurisdiction 
of  the  Supreme  Court  In  certain  cases.  According  to  the  text  you  sent  me,  the 
bill  would  withdraw  appellate  jurisdiction  from  the  Supreme  Court,  but  appar¬ 
ently  would  not  alter  the  existing  jurisdiction  of  the  lower  Federal  courts,  tn 
cases  “where  there  Is  drawn  into  question  the  validity"  of  Federal  legislative 
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liivedllgntloii*,  loyalty-security  programs  for  Federal  employees,  State  regulations 
or  KlAfulM  dealing  with  subversive  activities  In  general,  and  particularly  those 
of  teachers,  ami  Btnle  regulations  pertaining  to  membership  In  the  bar* 

1  am  opposed  to  tlifu  bill,  aud  to  the  principle  which  It  represents,  of  limiting 
the  Jurisdiction  of  the  Hupreine  Court  of  the  United  Mates  In  me*  Involving 
civil  right*. 

Flrsl,  8.  2010  appear*  to  be  studded  with  ambiguities,  a  few  of  which  It  might 
ho  well  to  advert  tot 

Does  the  bill  foreclose  review  of  all  cases  at  any  stage  of  which  there  was 
‘'drawn  Into  question  the  validity  of'  one  or  more  of  the  matters  described  In 
subparagraphs  (1)  through  (5)  ?  Or  doe*  tho  bill  merely  limit  the  Issue*  which 
can  lm  raised  In  (he  Hupreme  Court} 

What,  furthermore,  does  “validity"  meant  Does  It  relate  only  to  constltm 
Humility,  or  does  It  also  comprehend  conformity  with  applicable  statutes  or 
regulation*  ns  well} 

Testing  the  statutory  language  against  concrete  situations  only  deepens  Its 
mystery:  For  example,  tiuder  subparagraph  (1),  would  the  Knorenie  Court  be 
entitled  to  review  a  ruling  on  evidence,  or  an  allegedly  prejudicial  statement 
by  the  prosecutor,  or  a  challenge  to  Ibe  composition  of  the  Jury,  In  a  trial  for 
contempt  of  Congress?  Would  such  an  Issue  be  deemed  to  have  "drawn  Into 
question  the  validity  of  ♦  •  ♦  any  action  or  proceeding  against  a  witness  charged 
with  contempt  of  Congress"? 

Tim  sweeping  language  of  subparagraphs  (8)  and  (4)  also  presents  major 
problems  of  Interpretation.  Who  determines,  and  by  what  standard,  whether 
n  statute  or  regulation  Is  one  "concerning  subversive  activities  •  ♦  *•'?  Com 
aider,  for  examples  Atkin*  v.  Hchool  Mount  (240  F.  2d  025,  cert,  denied,  78  8up, 
CL  88),  In  which  tho  Court  of  Appeals  for  tho  Fourth  Circuit  recently  sustained 
the  Invalidation  of  the  Virginia  rupli  Placement  Act  of  1050.  The  8tale  statute 
lu  question  recited,  in  part,  that  "the  mixing  of  white  and  colored  children  In 
any  elementary  or  secondary  public  school  ♦  ♦  •  constitute*  a  clear  and  present 
danger  ♦  ♦  •.  Would  8.  2040,  had  It  been  on  the  books,  have  foreclosed  the 
Commonwealth  of  Virginia  from  seeking  Hupremo  Court  review  of  tho  adverse 
decisions  of  the  lower  Federal  courts? 

Hecond,  H.  2040  would  leave  to  tho  11  Federal  courts  of  appeal,  and  to  the 
highest  courts  of  tho  48  Htatcs,  tho  last  word  on  Ferleral  Questions  of  major 
Importance  arising  lu  Iho  large  but  not  plainly  definable  realm  apparently 
embraced  by  tho  bill.  Wo  would  hevo  not  1  but  50  supreme  courts— an  Invb 
tatlon  to  confusion  on  a  national  mule.  Such  a  system  would  prevent  uni¬ 
formity  of  result  lu  similar  cases  throughout  the  country.  While  one  of  the 
advantages  of  tho  Federal  system  Is  that  It  permits  considerable  diversity  of 
policy  In  accordance  with  local  conditions,  I  can  see  no  advantages  and  I  do  see 
many  disadvantages,  In  allowing  such  questions  to  he  settled  as  matters  of 
regional  rather  than  of  national  policy.  On  the  contrary,  the  rights  of  persons 
In  their  relations  to  Iho  Government  seems  transparently  a  question  as  to 
which  uniformity  of  result  is  n  principle  of  elementary  fairness.  Indeed,  tho 
danger  Is  not  merely  Hint  different  litigants  would  fare  differently  as  to  the 
samo  Iwmo  depending  nit  the  forum.  'There  Is  Ibe  real  possibility  that  State 
ofllelnls  would  confront  contrary  determinations  ns  to  their  power  to  enforce 
Important  Hlato  programs.  Suppose,  for  example,  that  the  Virginia  Court  of 
Api*als,  In  lltlgallou  jmrnllelfng  the  Atkins  case,  referred  to  above,  were  to 
sustain  tho  Virginia  Pupil  Placement  Act?  What  tribunal  could  resolve  the 
dllcnunn  In  which  tho  Commonwealth  of  Virginia  would  find  herself? 

Third,  It  would  appear  that  8.  2810  Is  a  response  to  recent  decisions  of  the 
Supremo  Court  with  which  some  Members  of  Congress  may  disagree.  Some 
of  those  decisions,  such  ns  Pcntuyhvnto  v.  Kehon  (850  U.  8.  407),  overturn¬ 
ing  a  State  anllscdltlon  law,  were  based  on  the  Court's  conclusion  that  Con¬ 
gress  had  intended  to  exclude  the  States  from  concurrent  regulation  of  some 
urea  of  primary  national  responsibility.  To  the  extent  Congress  feels  that  the 
ouster  of  8tate  authority  over  a  particular  group  of  problems  is  unwise,  tbe 
appropriate  remedy  Would  seem  to  be  to  legislate  directly  in  explicit  and 
uniform  fashion.  The  device  adopted  by  S.  2848  Is  an  abdication  of  legislative 
responsibility,  and  presents  the  specter  of  diverse  courts  reaching  wholly  dis¬ 
crepant  results  as  to  the  future  vitality  of,  for  example,  State  anti&edltlon 
statutes  other  than  that  passed  upon  In  the  Nelson  case. 

Tbe  other  recent  decisions  to  which  8.  2846  is  doubtless  a  response  are  deri¬ 
sions  finding  that  various  fundamental  rights  of  individuals  bad  been  abridged 
by  the  exercise  of  State  or  Federal  authority.  To  the  extent  that  the  bill  U 
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designed  to  prevent  the  Supremo  Court  from  continuing  to  fulfill  one  of  its  most 
important  historic  mission*— the  protection  of  Individual  rights- nro  we  to 
construe  the  bill  ah  suggesting  that  State  courts  and  I  he  Inferior  Federal  courts 
will  Ik)  less  libertarian  than  the  Supremo  Court  of  the  United  Stntes  In  their 
stewardship  of  Individual  rights?  If  that  l)e  tho  premise  of  the  bill,  I  think  It 
Is  wrong  ns  a  prophecy,  and  Is  besides  nu  Insult  to  the  fndciicmleitco  of  our 
Judiciary.  If,  however,  S.  20 Id  wero  likely  to  succeed  In  preventing  Judicial 
vindication  of  Individual  rights,  the  most  relevant  comment  which  can  Iks 
offered  Is  that  made  00  years  ago  by  President  Andrew  Johnson.  As  you  will 
recall,  President  Johnson,  with  characteristic  courage,  wrote  an  eloquent  Imt 
futile  messago  vetoing  the  hill  to  deprive  the  Supreme  Court  of  Jurisdiction  to 
entertain  tho  McCardlo  case  (7  Wall.  WO)—  the  hill  whose  manifest  pur|»oso 
was  to  prevent  the  Supremo  Court  from  passing  on  tho  validity  of  the  recon¬ 
struction  legislation: 

“Thus  far  during  tho  existence  of  the  Government,  the  Supreme  Court  of 
tho  United  States  has  been  viewed  by  tho  people  ns  tho  true  expounder  of  their 
Constitution,  and  In  the  mast  violent  party  conflicts,  its  Judgments  and  decrees 
ha vo  always  been  sought  and  deferred  to  with  confidence  and  respect.  In  public 
estimation.  It  combines  Judicial  wisdom  niul  Impartiality  In  a  greater  degroo 
than  any  other  authority  known  to  tho  Constitution;  and  nny  net  which  may 
Iki  const  rued  Into,  or  mistaken  for,  nn  attempt  to  prevent  or  evade  Its  decisions 
on  a  question  which  affects  the  llt»crly  of  the  citizens  and  agitates  tho  country 
cannot  fall  to  bo  attended  with  unpropttlous  consequences.  It  will  lie  Justly 
held  by  a  large  portion  of  the  people  as  an  admission  of  tho  unconsMtiitloiinlity 
of  tho  act  on  which  Its  judgment  may  bo  forbidden  or  forestalled,  and  may 
Interfere  with  tlmt  willing  acquiescence  In  Its  provisions  which  Is  necessary 
for  the  harmonious  and  efficient  execution  of  nny  law." 

Tho  bill  Is  a  shortsighted  and  self  defeating  protest  against  opinions  with 
which  tho  proponents  of  tho  bill  disagree.  Such  action  would  throw  tho  baby 
out  with  tho  bath  water.  It  would  deny  to  persons  Involved  In  tho  classes  of 
cases  described  hi  tho  bill  tho  privilege  of  seeking  review  by  tho  Supremo  Court, 
under  Its  usual  rules,  although  parties  In  cognate  lawsuits  retain  the  privilege. 
There  Is  no  reason  apparent  to  me  why  a  person  convicted  of  murder  should 
have  the  privilege  of  requesting  tho  Court  to  exercise  Its  appellate  jurisdiction, 
while  a  schoolteacher  accused  of  subversive  activities,  perhaps  in  a  hosttlo  and 
gossipy  town,  or  a  wltuess  In  the  position  of  Mr.  Rmnely  before  n  congressional 
committee,  shoutd  lose  the  corresponding  opportunity  to  vindicate  his  rights 
before  the  law.  I  believe  there  are  some  doubtful  constitutional  questions  to  be 
resolved  about  a  bill  which  makes  so  abrupt  and  nrbltrary  a  distinction  among 
persons. 

Whether  such  a  bill  would  be  constitutional,  however,  I  deem  It  most  unwise. 
Disagreement  with  particular  decisions  of  the  Supreme  Court  seems  to  me  a 
poor  reason  for  limiting  its  appellate  Jurisdiction.  Would  the  Nation  have 
been  better  off,  In  retrospect.  If  a  Jeffersonian  Congress  had  clipped  the  wings 
of  John  Marshall’s  Court?  I  don’t  think  any  serious  person  would  now  say 
“Yes,"  despite  the  Intcuse  uupopularhy  of  many  of  the  Court’s  most  Important 
opinions  of  tlmt  era. 

On  the  contrary,  every  consideration  of  moderate  policy  counsels  retaining 
the  Courts’  functions  of  review,  most  especially  in  cases  dealing  with  the  rights 
of  the  citizen  against  the  steadily  increasing  power  and  Influence  of  government 
In  alt  Its  forms.  The  encroachments  of  the  State  into  areas  of  life  which  had 
hitherto  been  entirely  free  of  governmental  influence  is  one  of  the  most  disturb¬ 
ing  developments  in  recent  years.  Whether  all  such  developments  have  been 
necessary  may  be  doubted.  Necessary  or  not,  however,  they  surely  require  on 
the  part  of  all  who  love  liberty  an  extra  measure  of  vigilance,  not  a  relaxation 
of  existing  procedures  for  constitutional  oversight. 

Yours  sincerely, 


Eugene  V.  Rostow,  Dean . 


University  op  Alabama, 

School  of  Law, 

University,  Ala.,  February  gf,  /P78. 

Hon.  Thomas  O.  Hennings,  Jr., 

Utiffcd  States  Senate ,  IPaehfnpfon,  D .  C. 

Dear  Senator  Hennings  :  Dean  Martin  L.  Harrison  has  referred  to  me  your 
letter  of  February  7,  1058,  soliciting  comments  on  S.  2640,  which  would  limit 
the  appellate  Jurisdiction  of  the  Supreme  Court  in  certain  eases.  Your  letter 


LIMITATION1  OF  APPELLATE  JURISDICTION  399 


Indicates  tlmt  the  hill  1h  under  consideration  by  the  Senate  Subcommittee  on 
(iiternul  Security. 

I  teach  the  subject#  of  constitutional  law  and  legislation  at  the  University  of 
Alabama  Law  School.  1  mu  especially  Interested  In  (lie  field  of  written  law 
processes,  and  mu  the  author  of  a  Ixsik  on  the  subject  for  use  by  law  students.  I 
have  also  done  extensive  research  on  the  resi>onslb!llty  of  Congress  to  decide 
constitutional  questions  even  In  a  system  which  embraces  the  Institution  of 
Judicial  review.  This  was  the  subject  of  n  thesis  which  I  submit  toil  In  10,10  to 
comploto  the  requirements  for  a  master  of  laws  degree  at  Columbia  University. 

I  mention  these  things  to  explain  the  depth  of  my  Interest  In  questions  pertain¬ 
ing  to  the  iKiwcr  of  Congress  to  control  the  Institution  of  Judicial  review  Itself 
and  how  such  lPowcr  should  ho  exercised,  which  are  questions  presented  by 
8. 2010. 

I  Ixdlcvc  H.  2610  Is  nn  unwise  proposal.  I  believe  that  Congress  .ind  State 
legislatures  ns  well  nro  chargcahlo  with  much  Irresponsible  action  In  recent 
years,  especially  In  the  nnmc  of  security.  This  IrresjwnsIbllUy  lias  affected  en¬ 
actments  ns  well  ns  Inquisitions.  It  Ims  also  Infected  the  administration  of  laws 
ou  the  subject  of  security.  During  these  times  and  under  these  conditions  the 
Supreme  Court  has  served  ns  a  responsible  bulwark  to  safeguard  the  security 
of  the  Individual  against  nrldtrnry,  Ill-considered,  and  unwarranted  mistreat¬ 
ment  hy  persons  wielding  the  awful  |»owcr  of  government.  For  these  reasons  I 
do  not  believe  that  this  Is  the  subject  or  now  Is  tbo  time  for  curbing  the  review 
powers  of  the  Supreme  Court. 

Judicial  review  of  the  constitutionality  of  actions  of  the  other  departments  of 
Government  certainly  encumbers  the  operation  of  democratic  methods  for 
determining  what  the  Constitution  means,  since  the  Supreme  Court  is  less 
directly  subject  to  political  controls  than  are  Congress  and  the  President.  But  In 
view  of  I  he  Supreme  Court’s  demonstrated  willingness  to  defer  to  seriously  con¬ 
sidered  and  reasoned  Judgments  of  the  "political”  departments,  I  submit  that, 
Instead  of  curbing  the  Jurisdiction  of  the  Supreme  Court,  a  better  way  to  achieve 
a  fuller  measuro  of  Just  and  enduring  democracy  In  our  time  Is  for  Congress  to 
exercise  Its  own  powers  In  a  more  reasonable,  reasoned,  and  responsible  manner. 

I  have  plans  to  cximnd  my  Lh.  M.  thesis,  mentioned  previously,  to  the  projior- 
tions  of  a  book  dealing  with  Congress’  responsibility  to  maintain  constitutional 
government.  Such  a  book  should  contain  a  thorough  treatment  of  the  |>owcr  of 
Congress  to  regulate  the  Jurisdiction  of  the  Suprem^Gourt  and  the  way  In  which  - 
Congress  has  wielded  this  power.  Up  to  now  I  have  been  prevented  from  doing 
the  necessary  research  for  this  part  of  my  book  by  the  demands  of  a  full  schedule 
of  teaching  rnd  the  unavailability  of  necessary  Bouree  materials.  For  these  rea¬ 
sons  I  would  be  most  grateful  for  copies  of  any  reports,  studies,  or  other  mate¬ 
rials  of  any  klud  bearing  on  this  subject  which  your  committee  could  make 
available  to  me.  Moreover,  I  wonder  If  your  committee  or  any  other  agency, 
whether  governmental  or  private,  would  be  Interested  in  sponsoring  a  thorough 
study  of  this  question.  If  so,  I  would  like  very  much  to  be  put  In  touch  with 
persons  who  could  handle  the  arrangements  therefor. 

Sincerely  yours. 


C.  Dallas  Sands, 
Professor  of  Law. 


Oiiicaoo-Kent  College  of  Law, 

„  _  Chicago ,  /«.,  February  2},  1958. 

Senator  Thomas  C.  Hennings,  Jr., 

United  States  Senate ,  Washlngtont  D.  C. 


Dear  Senator  Hennings:  I  am  writing  !n  response  to  your  letter  of  February 
7,  1058,  regarding  Senate  bill  No.  S.  2646.  This  matter  has  been  referred  to  me 
by  our  dean  inasmuch  as  I  teach  constitutional  law  which  Is  most  closely  allied 
with  the  subject  matter  of  said  bill.  Before  proceeding  with  my  comments,  I 
wish  to  make  it  clear  that  I  am  shaking  only  for  myself  and  not  for  the  college 
or  the  faculty  as  a  whole. 

Inasmuch  as  the  United  States  Constitution  specifically  provides  that  the 
appellate  Jurisdiction  of  the  Supreme  Court  shall  be  subject  to  such  exceptions 
and  regulations  as  the  Congress  may  provide,  there  appears  to  be  no  constitu¬ 
tional  defect  In  the  above  measure.  However,  it  seems  to  me  that  It  violates  the 
spirit  of  the  Constitution:  In  article  III,  section  1,  provision  Is  made  for  one 
Supreme  Court  and  all  other  Federal  constitutional  courts  are  designated  as 
inferior  courts.  Such  a  designation,  It  seems  to  me,  contains  a  connotation  that 


400 


LIMITATION  OF  APPKLLATK  JUIU8DICTI0N 


tho  Supremo  Court  shall  bo  a  superior  tribunal  nud  tlio  Inferior  Oourls  hIiiiII  l>o 
subject  to  its  supervision.  Kveu  If  (hits  l>o  deemed  mi  Inconsequential  legal  argu¬ 
ment,  It  would  seem  to  bo  an  appropriate  consideration  for  Congress. 

My  flrst  reaction  nftor  reading  this  bill  wuh  tbo  slmplo  question— Why?  I  can 
aeo  no  apparent  legitimate  reason  for  such  u  departure  from  past  practice. 
Surely,  It  la  not  born  out  of  compassion  for  the  Supreme  Court.  1  am  not  uwnro 
that  tho  Court  Is  unduly  burdened  by  ensos  lit  which  review  Is  sought  by  way  of 
appeal,  and  It  Is  now  aide  to  control  tho  volume  of  eases,  which  comes  liefore  It 
by  way  of  certiorari.  And  furthermore,  tho  bill  denies  tho  Court  jurisdiction 
In  cases  where  review  Is  sought  by  tt  writ  of  certiorari.  Tho  only  readily  appar¬ 
ent  reason  for  such  a  lueasuro  Is  Hint  (ho  Congress,  or  some  Members  (hereof, 
are  disconcerted  over  some  of  tho  recent  actions  of  tho  Supreme  Court.  This  cart 
hardly  bo  considered  a  laudable  motive. 

Probably,  tho  greatest  vice  of  lids  bill  Is  (he  lack  of  uniformity  lit  judicial 
decisions  that  may  bo  expected  lu  Its  wake.  Whllo  tho  Constitution  and  laws  of 
tho  United  States  do  not  In  all  matters  demand  equal  and  hloutlcnl  treatment 
for  alt  persons,  equality  under  tho  law  Is  ono  of  tho  fundamental  liases  on  which 
this  country  was  founded  and  ono  of  tho  most  treasured  concepts  of  our  con¬ 
temporary  society.  1  think  thcro  would  bo  general  agreement  that  a  dcimrturo 
therefrom  can  bo  justified  only  by  the  most  compelling  rcnwtm.  Aud  yet,  If  this 
bill  becomes  law,  thcro  Is  n  theoretical  iiosslblllty  that  tho  rights  of  Individuals 
In  these  sensitive  areas  will  lie  decided  In  approximately  00  different  ways,  and 
a  practical  possibility,  even  nrolmhlllly,  that  they  will  lie  decided  lu  2,  3,  or  4 
different  ways.  There  will  bo  4f  State  supremo  courts,  as  well  ns  Urn  lower 
Federal  courts,  enjoying  complete  autonomy  tn  deciding  tho  rights  of  Individuals 
under  tho  laws  of  tho  United  States  without  tho  | Risibility  of  nue  higher 
authority  bringing  their  decisions  Into  harmony.  1  think  that  ouo  of  tho  most 
salient  reasons  for  having  ono  Supreme  Court  nt  all  Is  to  achlovo  uniformity 
of  judicial  decision  In  questions  on  which  reasonable  minds  might  vary.  And 
that  occasional  conflict  between  tho  decisions  of  tho  lower  courts  has  consistently 
boon  ono  of  tho  grounds  on  which  the  Supremo  Court  has  ehosou  to  exorcise 
jurisdiction. 

This  bill  seems  to  bo  particularly  onerous  Insofar  as  State  Internal  security 
and  loyally  measures  are  Immunised  against  scrutiny  by  the  Supreme  Court. 
One  might  describe  It  us  a  negative  license — a  license  to  the  States  to  Ignore 
Federal  safeguards  to  Individual  freedom  contained  In  tho  Constitution  and 
laws  of  the  United  States.  While  It  Is  true  that  tho  States  are  legally  bound 
to  enforce  these  rights.  It  Is  uot,  unfortunately  equally  true  that  they  have  always 
done  so.  Mute  testimony  to  this  fact  may  be  fouud  scattered  throughout  Ameri¬ 
can  judicial  reports  and  some  of  the  more  shocking  examples  lmvo  been 
memorialized  In  the  newspa|>crs  and  periodicals  of  the  Nation. 

Lastly,  It  seems  to  me  that  this  bill  offers  the  Congress  an  unhealthy  Immunity 
from  examination  amt  Inspection  tn  the  forum  of  public  opinion.  While  the 
tower  Federal  courts  are  legally  capable  of  restraining  tho  Congress  from  its 
excesses,  they  are,  as  a  practical  matter,  less  able  to  do  so.  I  think  that  tho 
United  States  courts  of  appeals  do  not  enjoy  the  same  dignity  as  the  United 
States  Supreme  Court  In  the  eyes  of  the  public.  Hence,  It  would  seem  to  follow 
that  action  taken  by  the  courts  of  appeals  would  not  receive  the  same  publicity 
by  way  of  newspaper  coverage,  editorial  comment,  and  the  like,  as  would  follow 
like  action  by  the  Supreme  Court.  Where  that  action  reflects  upon  tho  Congress, 
they  would,  to  the  extent  of  the  above  differential,  bo  protected  from  adverse 
public  reaction.  It  might  be  added  that  for  tho  same  reason,  a  rebuko  by  the 
courts  of  appeals  would  not  have  the  same  public  impact  as  would  be  a  rebuke 
by  the  United  States  Supreme  Court.  This  factor  would  ulso  tend  to  Insulate 
the  Congress  from  critical  comment. 

In  conclusion,  I  would  like  to  say  that  I  regard  this  bill  os  Inimical  to  the 
best  interests  of  the  American  public  for  the  reasons  above  stated  and  believe 
that  It  should  never  become  law.  I  wish  further  to  thank  you  for  the  opportunity 
to  state  my  position. 

Sincerely, 


Jamks  K.  Marbham,, 

I'rofctsorof  Loir. 
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Noktiiwkatkiin  U.nivkiisitv, 

Tub  Hciirtoi,  ok  Law, 

Huh.  Tiiomab  (I.  Hknmko»,  Jr..  °A,C0‘'0' IW'  h'cbruar*' *°‘  ms‘ 

United  State*  Senate, 

Committee  on  t hcJtid {clary, 

Washington,  D.  O. 

1 1 1 JV^oi ij #*iN ^ n!  l,,fro,)^7°  ^n*,r  ,ole°r  requesting  my  flew*  concern- 
»r  A  ,0  HlM,°  ll,n«  !  mn  HtronKly  opposed  (O  this  promised  leglKlntlon. 

•  J  1  j^11  *N,u»»p,ir  ,,r  *'vo  in  my  opinion,  linn  mode  hoiiio  unfortunate 

(1(H'JkIiiiih  within  Urn  area  with  which  Itio  hill  Is  concerned.  lint  I  iim  convinced 
lint  this  Is  no  rciiKon  for  depriving  It  of  JiirlKdlellnn  over  such  cases.  Under  our 
const tluMonnl  system  tho  Court  him  n  very  Important  function  to  ivr/orm  In  the 
!hlr i «fi JLiV III  u m  1  ^ T°  rc,J°lvc!  ^ ()*  Mijtt  function  would  mark  n  departure  from 
nil  ?  .  !11  ni,lJ  W0,,w* 111  u*y  view,  constitute  u  step  In  Iho  direction  of 

Mlcvo  K  1 10  HyHivl"  ot  ^vernment  In  which  you  mid  I  nud  nil  true  Americans 

Sometimes  we  do  not  like  to  pay  the  price  for  wlmt  wo  have,  hut  a  few  wrong 
divisions  are  a  small  price,  and  It  Is  one  that  wo  must  pay. 

Sincerely  yours, 

Harold  O.  Uavighuast. 


University  or  Ilmnoib,  Com rnr.  or  Law, 

lion.  Thomas  O.  IIknmnur,  Jr.,  Urbana'  Fcbruar»  "• ,&59' 

United  States  Senate, 

Washington, !).  0. 

Dear  Senator  Ukn NiNOB :  Under  date  of  Ifehruary  7,  you  addressed  n  letter  to 
hi*nS  nl  iV  ?!ir,n,0‘ of  l/10  < ot  r^w  of  Hie  University  of  Illinois,  concern 

M?lM  Uumo  Ih  now  acting  (lean  of  the  Low  School  of  the  University 
of  California  nl  I/m  Angeles,  ami  therefore  your  letter  baa  come  to  my  attention 
™  iHinla„nniIV  f  coninienlH  by  other  faculty  members,  am!  since  I  have  taught 
ionatltiitlonnl  law  for  many  years,  perhaps  1  may  comment  on  this  bill. 

"rr t0 TJhn‘*S' a<H" l*j  Iwisoil ii|M>n a fundamentally  fallncloua philosophy : 
/i  n  i 1,ll1KU*Srcea  with  a  Judgment  of  tho  Supreme  Court  of 
}  ®  "",««  H,nltleH  w  wj1*  withdraw  from  tho  appellate. Jurisdiction  of  tho  Court 
tho  subject  matter  of  the  disagreement.  This  means  that  wo  would  have  no  unl< 
form  law  In  tim  United  States  on  this  particular  sulwct  matter,  because  the  11 
f.?n,rt?  °^nl)IJcu*  would  bo  the  final  arbiters  of  Uie  meaning  of  the  statutes.  This 
5  r„'i'0w"!)ilm"0."la,.!!''i: !°  'vhl<,ll  Mnrs.1.011  pointed  tn  the  famous  case  of  Uar- 
bUrn  i' '  *n  which  ho  Justified  Judicial  revlow  of  congressional  legislation. 

dlffJrc.r^nhn/i.'I.'  L'i I8  thc C!?’l.r.t','a^luB  bm  ot  ,mt  Thnt ^‘i'wt.on  was 
dlJTercnt,  In  that .  1  resident  Roosevelt  himself  became  unhappy  with  the  decisions 

of  tho  Supremo  Court  nud  desired  to  appoint  additional  Judges  for  the  purpose 
of  securing  a  different  Interpretation  of  tho  Constitution.  The  Congress  In  that 
period  refused  to  approve  tho  President’s  recommendations.  Many  harsh  words 
were  spoken  obout  thnt  bill  ss  being  a  violation  of  the  doctrine  of  separation  of 
powers.  It  seems  to  mo  that  S.  «H0  Is  Just  as  fundamental  a  violation  of  that 
doctrine  ns  was  tho  lloosevclt  Court  bill. 

Although  8.  2010  seems  to  be  within  the  power  of  tbo  legislative  branch  under 
article  ill  of  tho  Constitution,  It  Is  n  departure  from  thc  fundamental  principle  of 
separation  of  powers  ami  would  Introduce  Into  our  statutory  scheme  a  very  unfor- 
t uimte  prccodent,  for  If  through  this  blit  tho  Congress  can  withdraw  this  Important 
subject  matter  from  tho  Supreme  Court  of  the  United  States,  It  can  In  the  future 
continue  to  whittle  away  at  the  Jurisdiction  of  the  Court  in  any  area  tn  which 
the  Congress  finds  disagreement  with  the  Court’s  decision.  This  seems  to  me  to  be 
on  unsound  procedure  nnd  wholly  unwarranted. 

Very  truly  yours, 

Russell  X.  Sullivan,  Dean. 
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Notre  Damr  Law  School, 

Xotro  Dame ,  lnd.t  February  J5,  1958. 

lion.  TK0MA8  O.  IIenninos,  Jr., 

Committee  on  t ho  Judiciary, 

United  State*  Senate ,  IPcuAfnifoti,  D.  U. 

Dear  Senator  Hennings:  This  la  in  reply  to  your  Keller  of  February  7  enclos¬ 
ing  a  copy  of  S.  It  la  my  considered  Judgment  tlmt  this  Is  n  vicious  Idll. 

It  is  a  vicious  bill  because,  muter  llio  guise  of  limiting  the  appellate  jurisdiction 
of  the  Supremo  Court,  It  would  In  practical  effect  destroy  the  constitutional  guar* 
autlos  without  which  America  would  become  it  land  alien  to  itself.  For  if  basic 
freedoms  can  be  removed  from  the  Court’s  protection,  by  the  device  of  cutting 
down  Its  Jurisdiction,  simply  because  a  majority  in  Congress  dislikes  some  of 
the  Court’s  decisions,  what  Is  left  of  the  ltlll  of  ltlghts  and  Hie  14th  amendment? 

The  assaults  on  the  Supreme  Court  have  created  n  situation  which  should 
engage  the  attcuttou  of  all  who  love  nud  serve  the  law.  Accordingly,  we  are 
planning  n  symposium  on  the  role  of  the  Supreme  Court  In  the  American  consti¬ 
tutional  system,  to  be  held  here  at  the  Noire  Dame  I*nw  School  on  April  18. 
I  attach  an  outline  of  the  syiutmslum.  It  states  my  views  In  some  detail. 

Sincerely  yours, 

Job  ten  O'Meara,  Dean. 


Outline  or  a  Symposium  on  the  Role  or  the  Supreme  Court  in  the  American 

Constitutional  System  To  Re  Held  at  the  Notre  Dame  Law  School,  Friday, 

April  18,1053 

The  Supreme  Court  Is  under  siege.  The  nssa tilts  uj>on  It  npi>enr  to  me  to  bo 
gathering  force.  I  think  they  constitute  a  threat  too  serious  to  Ignore  nud  thnt 
there  is  a  responsibility  on  the  part  of  the  legal  profession,  Including  the  law 
schools,  to  do  something  about  It.  I  do  not  for  a  moment  suppose  tlmt  the  Court 
is  above  criticism.  Nor  am  I  presently  concerned  to  defend  the  decisions  which 
have  occasioned  the  uproar.  My  concern  is  for  the  Court  ns  an  Institution.  This 
Is  not  the  first  time,  of  course,  tlmt  the  Court  1ms  l>eon  beleaguered ;  it  1ms  sur¬ 
vived  earlier  attacks;  I  have  every  hope  thni  it  will  emerge  stronger  thnn  ever 
from  this  one.  The  accusations  and  clamorous  demands  that  fill  Ihe  ntr  arc 
nevertheless  calculated  to  weaken  public  confidence  in  (tic  Court  and  thus  dimin¬ 
ish  Its  Influence  ns  a  symbol  nud  spokesman  of  the  rule  of  low  In  nil  Increasingly 
lawless  world.  We  are  therefore  arranging  a  symposium  on  the  Role  of  the 
Supreme  Court  in  the  American  Constitutional  System,  to  be  held  nt  Ihe  Noire 
Dame  Law  School,  on  Friday,  April  18, 1058. 

Mr.  David  Maxwell,  immediate  past  president  of  the  American  Rnr  Association, 
will  preside. 

There  will  be  four  papers  dealing  with  various  aspects  of  the  problem  arising 
from  the  efforts  now  being  made  to  discredit  and  emasculate  the  Court.  The 
first  paper  should  bring  the  problem  into  focus  by  making  clear  the  generic  causes 
which  give  rise  to  It.  The  Court  is  under  siege  because  the  great  Issues  It  must 
decide  are  fiercely  controversial  issues.  Disagreement  am!  dissatisfaction  wtlh 
the  Court  are  therefore  unavoidable.  The  \ery  nature  of  the  Court’s  role  ns  a 
balance  wheel  in  our  constitutional  system  makes  it  a  target  for  ut lucks  and 
abuse.  The  attacks  vary  In  vigor  and  bitterness  with  the  magnitude  of  the 
Interests  at  stake  and  the  depth  and  Intensity  of  the  feelings  they  arouse;  but 
always,  inescapably,  the  Court  is  at  the  center  of  the  storm  for  the  simple  reason 
that  powerful  forces  are  arrayed  on  all  stdes  of  the  great  problems  the  Court 
must  resolve— forces  which  do  not  readily  accept  defeat. 

The  preceding  paragraph  does  no  more  than  suggest  In  the  most  general 
way  why  the  Court  is  so  often  under  fire;  and  It  would,  of  course,  be  appro¬ 
priate  to  draw  upon  the  Court’s  history  for  examples  and  illustrations.  Per¬ 
haps  what  I  have  said  should  he  obvious  to  any  thoughful  person.  In  any 
event.  It  seems  to  me  important  to  emphasise  that  the  Court  sits  between  great 
contending  forces;  that  its  function  Is  to  moderate  their  deadly  struggles;  and. 
accordingly,  that  it  Is  not  to  be  supposed  the  Court  will  be  able  to  stay  out 
of  the  line  of  fire.  I  think  It  important  to  stress  this  aspect  of  the  matter  be¬ 
cause,  unless  I  am  mistaken,  many  well-meaning  critics  of  the  Court  fall  to 
recognise  the  hazards  inherent  In  the  Court’s  position  and  in  the  part  assigned 
to  It  In  our  governmental  system.  My  assumption,  of  course,  is  that  recognition 
of  these  hazards  would  lead  to  a  more  understanding  attitude  on  the  part  of 
those  with  an  open  mind. 
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Ju  in y  view,  «a  I  have  said,  It  would  bo  helpful,  In  the  first  paper,  to  make  It 
dear  that  I  ho  Court  la  inescapably  on  tho  s|kiL  Ho  are  other  departments  of 
Uovernuieiit;  they,  however,  emi  light  It  out  In  the  political  arena.  This  the 
Court  cannot  do  and,  to  that  extent,  la  In  a  peculiarly  difficult  |»osltlon. 

The  first  paper  will  bo  prepared  by  Mr.  Curl  McGowan,  formerly  a  member  of 
tho  faculty  of  tho  School  of  Law  at  Northwestern,  now  a  member  of  the  Chicago 
firm  of  Ross  &  O'Keefe  and  general  counsel  of  the  Chicago  and  North  Western 
Railroad. 

Rut  Is  It  really  true  that  the  Court  Is  on  tho  sitol?  The  Court  has  tho  Con¬ 
stitution  for  a  iKilestar;  and  In  many  cases  It  has  the  benefit  of  legislation  as 
well.  Then  how  can  Its  position  be  such  a  difficult  one? 

Tho  fact  Is,  of  course,  that  one  cannot  simply  look  at  (he  Constitution,  or  at 
a  statute,  uml  Hud  there  the  answers  to  the  great  problems  which  ure  brought 
beforo  tho  Court  am!  must  bo  decided  by  It.  I  cannot  help  believing  that  much 
of  the  criticism  of  the  Court  stems  from  failure  to  understand  this  basic  fact. 
It  Is  not  sufficiently  understood  that  the  Judicial  function  of  necessity  Is  a 
creative  one.  The  Judge  Is  not  an  automaton  proceeding  mcehnnldhlly  to  o 
predetermined  conclusion.  In  large  part  Constitution  and  statute  do  no  more 
than  provldo  alternatives  or  set  limits  on  decision.  Creative,  therefore^  the 
Judge's  function  most  certainly  Is,  and  this  Involves  the  exercise  of  discretion 
though  not,  of  course',  unlimited  discretion.  As  I  see  It,  the  symposium’s 
second  pni»cr  should  undertake  to  get  this  point  across,  that  Is,  that  Judging  Is 
not  a  mechanical  procc*s  nud  that  Judges  do  In  fact  exercise  discretion  because 
there  Is  simply  no  escape  from  doing  so;  hut  that  decision  Is  never  at  large, 
discretion  being  limited  to  choosing  between  alternatives  within  the  framework 
of  our  traditional  nppronch  to  legal  problems.  ' 

But  If  Constitution  and  statute  don't  furnish  answers,  to  what  is  a  Judge  to 
turn?  If  decision  Is  not  to  bo  arbitrary,  there  must  be  some  principle  of  choice 
among  tho  alternn lives  which  every  case  presents.  This  question  needs  atten¬ 
tion  and,  It  seems  to  me,  can  l>est  be  taken  up  In  the  second  paper  Immediately 
after  tho  point  Is  brought  home  that  the  judge  is,  perforce,  pretty  much  on  his 
own. 

As  I  have  said,  there  must  he  some  principle  of  choice  among  the  alternatives 
which  virtually  every  case  presents.  Rut  what  principle  of  choice?  Hhould 
the  judge  make  a  Gallup-poll  approach  and  seek  guidance  from  the  multitude? 
Even  If  he  should,  can  he?  Has  he  the  facilities  necessary  to  do  this?  Of 
course  he  has  not.  What,  then,  should  he  do?  .Should  he  guess  what  a  poll 
would  show  and  let  that  determine  choice?  Of  should  he  decide  as  best  he 
can  according  to  his  own  Intellect  and  conscience?  My  own  views  are  Indicated 
In  my  article  on  the  Notre  Dame  Program  of  Legal  Education  In  the  July  Issue 
of  the  American  Bar  Association  Journal. 

The  sccoud  pni>er  will  bo  preimrcd  by  distinguished  Prof.  Robert  A.  Lefiar  of 
the  University  of  Arkansas  School  of  Luw,  formerly  a  member  of  the  Supreme 
Court  of  Arkansas. 

The  Idea  that  the  Judge's  role  Is  a  creative  one  troubles  many  thoughtful  per¬ 
sons.  In  tho  first  place,  It  runs  head  on  luto  the  Austlnlan  thesis.  Quite  aside 
from  theoretical  objections,  however,  It  Is  feared  that  this  conception  of  the 
judicial  function  is  antidemocratic.  Actually,  of  course,  much  of  the  currrent 
criticism  of  tho  Court  results  from  Us  protection  of  values  without  which  de¬ 
mocracy  would  be  Impossible.  Notwithstanding  this  fact,  these  doubts  and 
difficulties,  In  tny  opinion,  should  be  squarely  met  in  the  third  paper.  This 
will  bo  prepared  by  Dean  Eugeno  V.  Rostow  of  the  Yale  Law  School. 

Tho  final  paper  should  Ik>  devoted  to  a  critique  of  pending  proposals  to  fence 
the  Court  in  by  curtailing  its  appellate  Jurisdiction  or  otherwise.  This,  I  think, 
will  entail  both  a  review  of  previous  attempts  to  restrict  the  Court  and  an 
appraisal  of  the  situation  which  would  result  If  current  efforts  should  succeed. 
The  historical  review  just  Indicated  will  Involve  some  overlapping  with  the 
first  paper  if  and  to  the  extent  that  the  same  historical  matter  Is  used  for 
Illustration.  I  see  no  problem,  however,  since,  In  any  case,  the  historical  ma¬ 
terial  will  be  approached  from  different  points  of  view — In  the  first  paper  to 
Illustrate  why  tho  Court  Is  so  frequently  under  attack,  In  the  final  paper  to 
put  la  context  specific  projiosals  to  weaken  It.  The  final  paper  will  be  pre¬ 
pared  by  Prof.  Sheldon  D.  Elliott  of  New  York  University  School  of  Law.  Pro¬ 
fessor  Elliott  Is  director  of  the  Institute  of  Judicial  Administration  at  New 
York  University  and  secretary  of  the  American  Bar  Association’s  section  of 
legal  education  and  admissions  to  the  bar. 
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Though  much  of  tho  abuse  of  the  Court  Is  purely  partisan,  a  good  den!  of  It, 
I  think,  results  from  n  misunderstanding  of  the  Court's  function  and  of  the 
conditions  under  which  It  necessarily  operates.  Tho  symposium  will  be  beamed 
at  people  who  are  honestly  mistaken  alwul  these  matters.  As  the  preceding 
sentence  Implies,  the  proceedings  will  be  published  and  we  are  hoping  to  make 
a  rather  wide  distribution  of  them. 

Joseph  O'Meara,  /#r<ifi. 

January  15,  1058. 


Notre  Daub  Law  Rciiooi. 

No \ro  l)nmot  1  mL,  February  27,  f«J8. 

lion,  Thomas  O.  Hennings,  Jr., 

CoMwif/fcc*  on  the  Judiciary , 

United  States  Svnatv,  Washington ,  /).  (7. 

Drab  Senator  Hennings:  Supplementing  my  letter  of  February  25,  1  enclose 
a  quotatlui  from  Cnrdozo’s  Nature  of  the  Judicial  Process. 

1  was  gmd  to  sec  the  action  taken  by  the  American  Bar  Association,  as  I  know 
you  were. 

With  warm  regards,  l  am, 

Sincerely, 

JOvNEtii  O'Meara,  /iron. 


KxTRAer  From  Cardoza's  Tiie  Nature  ok  the  Juoiciai.  Process  (IT.  (U-fil) 

(1021) 

Some  critics  of  our  public  law  insist  that  the  power  of  tho  courts  to  fix  the 
limits  of  permissible  encroachment  by  statute  upon  the  liberty  of  the  Individual 
Is  one  that  ought  to  be  withdrawn.  It  means,  they  say,  either  too  much  or  too 
little.  If  It  la  freely  exercised,  If  it  Is  nmdo  nn  excuse  for  imposing  tho  Indi¬ 
vidual  beliefs  and  philosophies  of  the  judges  upon  other  branches  of  the  Gov¬ 
ernment,  If  It  stereotypes  legislation  wltldn  the  forms  and  limits  that  were 
expedient  In  the  lUlli  or  perhaps  the  18th  century,  It  shackles  progress  and  breeds 
distrust  and  suspicion  of  the  courts.  If,  on  the  other  ham),  it  Is  Interpreted  In 
the  broad  amt  variable  sense  which  l  l>ollcve  to  he  the  truo  one,  if  statutes  are 
to  be  sustained  unless  they  ate  so  plainly  arbitrary  and  oppressive  thnt  right- 
minded  men  nmt  women  could  not  reasonably  regard  them  otherwise,  the  right 
of  supervision,  it  Is  satd,  is  not  worth  the  danger  of  abuse.  'There  no  doubt 
comes  a  time  when  a  statute  Is  so  obviously  oppressive  and  absurd  that  It  can 
have  no  justification  In  any  sane  polity."  Such  times  may  Indeed  come,  yet 
only  seldom.  The  occasions  must  be  few  wheu  legislatures  will  enact  a  statuto 
that  will  merit  condemnation  upon  the  application  of  n  test  so  liberal;  anil  if 
carelessness  or  haste  or  momentary  passion  may  at  rare  intervals  bring  such 
statutes  Into  being  with  hardship  to  Individuals  or  classes,  we  may  trust  to 
succeeding  legislatures  for  the  uiulolug  of  the  wrong.  That  is  the  argument 
of  the  critics  ot  \he  existing  system.  My  own  belief  Is  that  it  lays  too  little 
stress  on  the  value  of  the  "imponderables."  The  utility  of  nn  external  power 
restraining  the  legislative  Judgment  ts  not  to  be  measured  by  counting  the  occa¬ 
sions  of  Its  exercise.  The  great  ideals  of  liberty  and  equality  are  preserved 
against  the  assaults  of  opportunism,  tho  oxi>cdlcncy  of  the  pusslug  hour,  the  ero¬ 
sion  of  small  encroachments,  the  scorn  and  derision  of  those  who  have  no  pa¬ 
tience  with  general  prtuciples,  by  enshrining  them  in  constitutions,  and  conse¬ 
crating  to  the  task  of  their  protection  n  laxly  of  defenders.  By  conscious  or  sub¬ 
conscious  lutluence,  the  presence  of  this  restraining  power,  aloof  In  the  back¬ 
ground,  but  nonetheless  always  In  reserve,  tends  to  stabilize  ami  rationalize  the 
legislative  judgment,  to  infuse  it  with  the  glow  of  principle,  to  hold  the  standard 
aloft  and  visible  for  those  who  must  run  the  race  and  keep  the  faith.  I  do  not 
meau  to  deny  that  there  have  been  times  when  the  possibility  of  judicial  review 
has  worked  the  other  way.  Legislatures  have  sometimes  disregarded  their  own 
responsibility,  and  passed  it  on  to  the  courts.  Such  dangers  must  he  balanced 
against  those  of  Independence  from  all  restraint,  Independence  on  the  part  of 
public  officers  elected  for  brief  terms,  without  the  guiding  force  of  a  continuous 
tradition.  On  the  w’hole,  I  believe  the  latter  dangers  to  be  the  more  formidable 
of  the  two.  Great  maxims,  if  they  may  he  violated  with  impunity,  are  honored 
often  with  lip  service,  which  passes  easily  luto  Irreverence.  The  restraining 
power  of  the  Judiciary  does  not  manifest  its  chief  worth  in  the  few  cases  In  which 
the  legislature  has  gone  beyond  the  lines  that  mark  the  limits  of  discretion. 
Bather  shall  we  find  its  chief  worth  In  making  vocal  and  audible  the  Ideals  that 
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might  otherwise  ho  silenced,  In  giving  them  continuity  of  life  and  of  expres¬ 
sion,  In  guiding  find  directing  choice  within  the  limits  where  choice  ranges.  This 
function  should  preservo  to  the  courls  the  power  that  now  belongs  to  them,  If 
only  the  i>ower  Is  exercised  with  Insight  Into  social  values,  and  with  suppleness 
of  udnptntlon  to  chnuging  social  needs. 


Drakk  UNiVFJtSIXy, 

Tiik  Law  Hohool, 

Dcs  Moines,  toica,  February  1 7, 1058. 

Hon.  Thomas  G.  Hennings,  Jr., 

Committee  on  the  Judiciary , 

United  Mate*  Senate,  Washington,  D.  C. 

Dear  Senator  IIknninos:  You  Invited  comments  relative  to  S.  2010,  as  re¬ 
ported  to  the  Judiciary  Committee  by  the  Subcommittee  on  Internal  Security. 

I  concur  In  your  view  that  this  bill,  If  enacted,  would  work  n  basic  change 
In  our  governmental  system.  It  Is  an  un-American  attack  upon  the  Supreme 
Court. 

The  hill  Is  Intended  to  limit  the  npjfeltate  jurisdiction  of  tho  Supreme  Court, 
which  Is  essentially  what  Its  Jurisdiction  Is.  It  Is  designed  to  take  away  from 
tho  Court  Jurisdiction  over  five  areas  of  enormous  size  and  magnitude,  and  of 
Hko  tmiHirtnnco  to  the  people  of  this  country.  In  subtracting  this  jurisdiction 
from  tho  Court  tho  daslgners  of  the  bill  endeavor  to  sot  up  arenas  where  they 
can  fight  their  problems  according  to  their  own  rules,  or  at  least  without  being 
disturbed  by  the  Supremo  Court.  This  not  only  Is  an  undesirable  attack  upon 
tho  Supremo  Court  but  It  deprives  litigants  from  pursuing  their  alleged  rights 
to  tho  last  resort.  Although  few  cases,  relatively  speaking,  reach  tho  Supreme 
Court,  It  Is  lmi»ortnnt  that  this  Court  can  reach  out,  In  their  discretion,  and  hear 
cases  on  certiorari,  In  addition  to  tho  more  fixed  or  absolute  appeals.  This 
privilege,  power,  and  authority  on  tho  |»art  of  tho  Court  and  the  corresitondlng 
right  of  tho  Individual  to  seek  his  remedies,  his  due  process,  before  all  the  appro¬ 
priate  tribunals  of  tho  land,  arc  among  the  choicest  privileges  that  our  democ¬ 
racy  affords. 

Again,  this  hill  Is  undesirable  because  If  these  large  areas  can  now  be  taken 
away  from  the  Court,  because  some  prefer  not  to  have  the  Court  meddle  with 
the.su  problems-,  It  leads  to  the  precedent  that  In  the  future  other  persons  may 
wish  likewise  to  subtract  from  tho  Court’s  jurisdiction  other  contentious  consti¬ 
tutional  problems. 

Furthermore,  legislation  depriving  the  Supreme  Court  of  Its  Jurisdiction  to  the 
oxtent  that  its  functions  would  be  materially  restricted,  would  probably  be  held 
by  It  to  be  unconstitutional. 

I  have  no  fear  that  the  bill  will  be  enacted.  There  Is  too  much  good  Judg¬ 
ment,  discretion,  and  commonsense  In  Congress  to  enact  Into  law  a  hill  as  vicious 
ns  this  one.  that,  I  think  it  Is  important  that  those  w-ho  share  ycur  views 
express  their  opposition  In  on  effort  to  prevent  any  part  of  the  bill  from  be¬ 
coming  law. 

Sincerely, 


M artin  Tollefson,  Dean. 


State  University  of  Iowa, 

Comxge  of  Law, 
Ioica  City,  February  17, 1958. 

Senator  Thomas  0.  IIenninos,  Jr., 

United  State *  Senate , 

Senate  Office  Rullding,  Washington,  D.  C . 


Dear  Senator  Hennings:  Dean  Ladd  has  called  to  ray  attention  that  you 
may  be  interested  in  having  the  views  of  any  faculty  member  who  may  have 
a  specialized  interest  In  S.  2<HG.  Since  I  teach  constitutional  law  and  conduct 
a  seminar  In  current  Supreme  Court  decisions  In  the  State  University  of  Iowa, 
College  of  Law*,  I  think  I  surely  have  the  kind  of  interest  in  the  bill  that  you 
refer  to. 

I  have  studied  the  bill  and  the  record  of  the  hearing  before  the  subcommittee 
of  the  Committee  on  the  Judiciary  held  on  August  7,  1057. 

But  for  the  report  that  S.  2010  has  been  favorably  reported  by  the  Subcom¬ 
mittee  on  Internal  Security,  it  w*ould  be  difficult  to  take  the  proposal  seri¬ 
ously.  It  Is  difficult  to  believe  that  anyone  grounded  in  American  history, 
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trained  In  the  legal  profession,  and  sensitive  In  any  degree  to  the  great  heritage 
that  we  have  In  the  tradition  of  an  Independent  Judiciary  and  the  rule  of  law 
could  penult  hla  name  to  l»e  associated  with  the  kind  of  proposal  that  S.  2010 
la. 

I  trust  that  there  la  no  such  Inck  In  the  United  Slates  Semite  of  devotees 
to  the  HUI  of  Hlgld a  and  believers  In  the  Indlajmianhlllty  In  our  system  of  an 
Independent  Judiciary  to  protect  those  rights,  that  there  Is  any  cause  to  fear  the 
IMsange  of  such  an  lll  concelved  measure  ns  S.  2010. 

Yours  sincerely, 

Frank  It.  Kennmiy,  Professor  of  /mic. 


St  ait-  University  ok  Iowa, 

Coi.U'jnR  ok  Law, 
foiro  City,  February  10,  t958. 


Senator  Thomas  C.  IIk.nninos,  Jr.  , 

United  State*  Senate, 

Senate  Office  ItuUding,  WasJUWjrtoit,  /).  0. 

Dear  Senator  IIk.nninos:  I  am  writing  to  you  ns  n  member  of  the  Coni* 
mil  too  on  the  Judiciary  of  the  United  Stales  Semite.  I  have  mid  the  hill  to 
limit  the  appellate  Jurisdiction  of  the  Supremo  Court  by  Senate  No.  2010. 

I  cannot  conceive  the  possibility  of  the  Introduction  of  a  hill  of  this  kind  and 
hope  that  every  effort  will  lie  used  to  prevent  Its  having  further  cnnsldornt  u*. 
In  my  opinion  the  hilt  Is  clearly  unconslltullonal  In  attempting  to  prevcnl  die 
Supremo  Court  of  the  United  States  from  exercising  Us  Judicial  power  It 
strikes  at  the  very  structure  of  our  Government  and  the  American  Constitution. 
It  destroys  the  concept  of  the  separation  of  powers  between  the  executive,  legis¬ 
lative,  and  Judicial  departments  of  government.  It  destroys  the  force  of  our 
article  111,  sections  1  and  2  Of  the  Constitution  of  the  United  States.  If  enacted, 
In  my  opinion,  there  Is  no  question  hut  that  the  Supremo  Court  of  the  United 
States  would  declare  the  act  u neonst It ut tonal. 

There  may  bo  times  when  segments  of  the  public  may  dislike  n  decision  of 
the  Supreme  Court  and  there  are  times  when  a  Supreme  Court  decision  may  be 
wrong  as  Is  Indicated  by  the  fact  that  the  Court,  Itself,  overrules  Us  former 
opinions  in  some  Instances,  but  there  is  perhaps  no  part  of  the  Government  In 
which  the  piddle  places  greater  trust  than  In  the  Supreme  Court  of  the  United 
States.  A  hill  of  this  kind  to  me  Indicates  a  distrust  in  our  American  system 
of  constitutional  government  and  constitutes  an  attempt  to  usurp  the  proper 
judicial  function  of  the  highest  court  of  the  land. 

It  Is  hard  to  see  how  a  hill  of  this  kind  would  receive  serious  consideration 
by  Iho  United  States  Senate.  I  am  writing  this  tetter  to  express  my  strongest 
disapproval  of  Senate  file  2040  and  urge  that  every  effort  be  made  to  prevent  Us 
adoption. 

Sincerely  yours. 


Mason  Ladd,  Oran. 


University  op  Kansas, 

Tiie  Sc  hoot,  op  Law, 
Loirmice,  February  12,  1958. 


Hon.  TnoMAS  C.  Hennings,  Jr., 

Uwf/cd  States  Senate, 

Washington,  D .  C. 

Dear  Senator  Hennings:  Dean  Moreau  retired  on  July  31, 1057,  an  now  Is  on 
leave  of  absence  In  the  Near  East.  This  letter  is  in  reply  to  your  Inquiry,  dated 
February  7, 1058,  addressed  to  him. 

We  have  your  fine  letter  regarding  S.  2040  before  us.  All  of  the  members  of 
the  Kansas  University  law  faculty  are  pleased  to  endorse  your  position  opposing 
this  legislation. 

Recently,  we  have  completed  an  extensive  study  and  analysis  of  this  and  related 
problems  In  the  nature  and  function  of  the  Government  of  the  United  States, 
The  Issue  on  S.  2040  Is  not  so  much  Its  constitutionality  but  the  awful  conse¬ 


quences  In  Us  prophecy.  The  purpose  of  the  Constitution  was  to  build  a  nation. 
Of  first  Importance  was  to  provide  a  common  clearinghouse  for  questions  of  rights 
and  duties  arising  under  the  Nation’s  power.  For  this,  the  Supreme  Court  was 
denominated.  Without  this,  the  situation  resolves  Itself  to  the  intolerable  that 
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there  may  he  ns  mnny  constitutions  as  there  nro  final  Interpreters.  Under  this 
hill,  not  only  the  States  may  segment  themselves  hut  nlso  overt  the  iwirts  of  tho 
Federal  system  Itself  can  swing  off  Into  separate,  satellite  orhlls  of  their  own. 
Tho  correlating  jwwer  of  the  Nation  would  bo  short  circuited  hy  8. 2610. 

Wc  were  pleased  to  have  your  Inquiry,  and  recognising  the  important  work  you 
are  doing  so  well,  I  remain 

Sincerely  and  respectfully, 

M.  C.  Siotroir,  Dean. 


Wasiihurn  University  of  Topeka, 

Hchooi.  of  Law, 

Topeka ,  Kan*.,  February  to,  JQ5H. 

Hon.  Thomas  C.  Hf.nninos,  Jr., 

United  States  Senator , 

Senate  Office  Building, 

Washington,  I).  O  . 

Dkar  Senator  Hen  ninos :  Thank  you  for  your  loiter  of  February  7,  enclosing 
copy  of  8.  2010.  It  had  not  conic  to  iny  attention  Hint  such  a  hill  was  pending 
before  the  Congress. 

I  agree  with  you  that  the  hilt  presents  n  mast  serious  Issue.  U  Is  nn  un¬ 
adulterated  attempt  to  prevent  nn  Individual,  who  deems  that  the  lins  been 
denied  the  rlghls  guaranteed  to  him  tinder  the  lirst  nine  amendinenfs  to  the  Con¬ 
stitution  of  tho  United  States,  from  seeking  redress  liefore  the  Supreme  Court  of 
tho  United  States.  In  fact,  the  hill  Is  so  broad  ns  to  attempt  to  deny  the  right 
of  redress  before  the  Court  ns  to  action  by  n  State  government  when  such  action 
is  forbidden  hy  the  14th  amendment. 

Tho  provisions  of  the  hill  are  appalling  to  me.  While  the  Congress,  the  ex¬ 
ecutive  department  of  the  Federal  tlovcrnment  and  the  governments  of  the  several 
States  are  nil  enjoined  with  the  duty  to  obey  mid  enforce  the  Conxlttnllon  of  the 
United  States,  It  1ms  been  to  the  Supreme  Court  of  the  United  States  that  persons 
aggrieved  have  historically  turnon  In  dire  necessity.  The  Court  Is  designed 
by  tho  Constitution  ns  the  final  arbiter  between  the  people  and  tho  executive 
department  or  tho  Congress  or  a  State  government.  This  has  been  tho  function 
of  the  Court  through  nit  the  years  since  the  time  of  John  Marshall. 

I  respect  fully  submit  that  S.  2610  should  not  pass  the  Senate.  If  any  action 
were  to  tie  taken  In  this  area,  I  would  favor  a  constitutional  amendment  for¬ 
bidding  Congress  from  limiting  the  right  of  appeal  to  the  Supreme  Court  of  the 
United  States  in  cases  Involving  rights  claimed  under  tho  Unites!  States  Constl- 
tiitton.  Sec  article  hy  Mr.  Justice  Harold  II.  Burton,  In  Hie  American  Bar 
Journal  for  February  1055  (41  A.  B.  J.  121).  The  Introduction  of  this  hill  evi¬ 
dences  the  need  of  such  an  amendment  favored  by  Mr.  Justice  Burton. 

Sincerely  yours, 


Schuyler  W.  Jack  so  n*.  Dean. 


Boston  University  School  of  Law', 

Boston,  Mass.,  February  87,  1958. 

Statement  on  S.  2640 

The  undersigned  strongly  oppose  enactment  of  the  above-entitled  bill  to  limit 
the  appellate  jurlsd lei lou  of  the  Supreme  Court  In  certain  cases. 

We  oppose  the  bill  for  the  following  reasons : 

1.  Withdrawal  of  Supreme  Court  jurisdiction  In  the  designated  classes  of  cases 
would  not  alter  the  decisions  of  the  Court,  with  which  the  author  of  the  bill  is 
obviously  tn  disagreement.  It  would  only  serve  to  eliminate  uniformity  in  the 
future  determination  of  constitutional  rights  and  the  administration  of  Federal 
law  In  tt. '  designated  classes  of  cases.  The  United  States  courts  of  appeal  and 
the  highest  courts  of  the  States  would  have  the  last  word  in  the  areas  covered 
by  this  bill.  That  constitutional  rights  and  other  Federal  law  should  vary  from 
place  to  place,  from  State  to  State,  Is  a  most  disturbing  prospect.  It  could  not 
but  weaken  our  Judicial  system  and  respect  for  the  law  It  administers. 

2.  This  bill  would  deal  a  severe  blow  to  the  Judicial  Independence  which  our 
governmental  system  needs  aud  which  has  contributed  to  Its  strength.  The 
existence  of  congressional  power  to  regulate  the  appeltate  Jurisdiction  of  the 
Supreme  Court  Is  salutary ;  It  operates  as  a  check  upon  the  Court.  However, 
congressional  power  should  be  Indeed  sparingly  used.  Above  all,  it  should  not 
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bo  used  to  punish  tlio  Court  for  particular  decisions  uupopulnr  with  Members 
of  Cougrcss.  Tho  present  Supremo  Court  should  be  vigorously  defended  against 
attacks  upon  it  such  us  this.  That  the  imlltlcal  brnuches  of  government  hhvc 
dtillcully  In  resisting  the  emotional  excesses  of  a  transient  majority  Is  due  to 
the  nature  of  their  political  responsibility.  It  Is  here  that  judicial  Independence 
becomes  mennlngful.  Thnt  the  Supreme  Court  has  of  Into  shown  concern  for 
tho  rights  of  minority  groups  mul  unpopular  persons  Is  ns  It  should  be. 

The  undersigned  do  not  agree  with  all  tho  Court’s  decisions,  recent  or  other¬ 
wise.  Wo  may  and  do  criticize  some  of  the  Court’s  reasoning.  We  nre  not 
always  in  agreement  nmong  ourselves  with  respect  to  the  complex  legal  problems 
which  continually  face  the  Court.  We  nre  united  In  our  opposition  to  this  pro¬ 
posed  tampering  with  the  nppellnte  Jurisdiction  of  the  Supreme  Court.  We 
consider  this  bill  to  l>c  most  unwise, 

ELWOOD  II.  IIETTRIOK, 

Dean . 

ALBERT  It.  IiEfSFX,  Jr., 
Professor  of  Constitutional  Imc. 

Robert  II.  Kent, 

Professor  of  Constitutional  1,a id. 


Law  Sciioor,  ok  Harvaimi  University, 
Cambridge,  Mas*.,  February  10, 

Hon. Thomas  C.  Hennings, 

Untied  States  Senator , 

The  Committee  on  the  Judicial  y. 

Senate  Offiee  HulidUvj,  Washington,  I).  f/. 

Dear  Senator  Hennings:  Thank  you  for  sending  me  your  letter  of  February 
7  aiul  Its  enclosure,  S.  2010,  entitled  “A  blit  to  limit  (lie  upiwllatc  Jurisdiction  of 
the  Supreme  Court  In  certain  cases.”  I  have  examined  this  hill  with  concern; 
to  me  tt  seems  a  measure  highly  undesirable  for  the  welfare  of  constitutional 
government  tu  the  United  States.  I  trust  (lint  the  measure  will  not  liccome  law. 

I  do  not  doubt  thnt  the  considerations  that  I  mil  about  to  mention  in  this  letter 
are  entirely  familiar  to  you  and  to  the  Judiciary  Committee,  but  1  outline  them 
here  to  the  eml  that  you  may  see  the  reasons  for  my  own  conclusion. 

1  take  it  that  the  constitutional  provision  on  which  the  bill  rests  Is  section  2 
of  article  III,  the  second  clause  of  which  reads: 

“lu  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and 
those  iu  which  a  State  shall  be  Party,  the  supremo  Court  shall  have  original 
Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall 
have  appellate  jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions,  and 
under  such  Regulations  as  the  Congress  shall  make.” 

The  most  conspicuous  Instance  of  the  exercise  of  nil  hoc  control  by  the  Congress 
over  the  Supreme  Court’s  appellate  Jurisdiction  occurred  In  tho  legislation  dealt 
with  in  Kx  parte  McCardle  (0  Wall.  318  (1808) ;  7  Wall.  500  (1SGJ»).  Here  the 
Congress  withdrew  from  the  Supreme  Court  jurisdiction  to  hoar  certain  specified 
habeas  corpus  proceedings,  in  effect  thereby  preventing  a  decision  In  u  case 
already  argued,  In  which  the  Reconstruction  Acts  had  been  challenged.  The 
power  to  limit  the  appellate  Jurisdiction  has  been  discussed  In  other  cases ;  there 
Is  a  collection  of  references  In  the  annotated  Constitution,  edited  under  the 
supervision  of  Professor  Corwin,  of  Princeton,  and  printed  as  Senate  Document 
170  of  the  82d  Congress,  2d  session,  at  pages  014  and  615. 

My  objection  to  the  proposed  legislation  goes  principally  to  its  unwisdom.  In 
our  system  of  government  the  Supreme  Court  is  the  great  conservative  element 
which  tends  to  damp  out  the  more  extreme  swings  of  governmental  action  by 
the  executive  and  legislative  branches  and  by  State  governments,  alt  of  which 
are,  quite  properly,  more  Immediately  responslbe  to  fluctuations  of  popular 
opinion  than  the  Supreme  Court  This  constitutional  function  necessarily  arouses 
opposition  from  time  to  time  in  the  States  and  in  the  other  two  branches  of  the 
Federal  Government.  My  mind  goes  back  21  years  to  the  message  of  President 
Roosevelt  proposing  the  legislation  which  its  opponents  came  to  call  the  court¬ 
packing  bill.  The  measure  was  intended  to  provide  the  Court  with  Judges  who 
would  reverse  the  attitude  previously  shown  toward  New  Deal  economic  legis¬ 
lation.  The  Court’s  decisions  about  economic  matters  betwen  1634  and  1937 
had  sometimes  been  unwise.  Certainly  some  popular  legislation  had  been  struck 
down  by  the  Court,  and  these  decisions  had  been  widely  disliked.  Yet  throughout 
the  country  the  reaction  against  the  court-packing  bill  was  surprisingly  strong, 
and  demonstrated  the  wisdom  of  the  people  in  respecting  the  Supreme  Court 
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even  when  they  disagreed  with  it,  and  valuing  It*  Independent  function  as  a 
balance  wheel  In  Iho  national  constitutional  system.  The  presently  proposed 
legislation  would,  I  think,  Ik?  apt  to  evoke  a  somewhat  similar  reaction. 

This  measure,  even  though  It  may  lit  within  the  literal  limits  of  congressional 
power  under  article  III,  nevertheless  seems  to  be  contrary  to  the  fundamental 
long-established  theory  of  our  constitutional  system.  As  I  write  this  letter 
I  have  before  me  Hamilton's  7flth  Federalist  paper  and  I  have  been  rereading 
what  he  says  nlwnit  the  necessity  for  Independent  courts  of  Justice  In  n  limited 
Constitution,  and  the  unique  function  of  such  courts  in  enforcing  constitutional 
provisions.  The  effect  of  S.  2010  would  be  to  withdraw  from  the  Supreme  Court 
Jurisdiction  In  certain  si>eeiflc  situations,  so  narrowly  defined  that  the  statute 
appears  to  refer  to  Identifiable  decisions  which  were  unwelcome  to  the  sponsors 
of  the  legislation.  If  our  eoiislllullonut  system  Is  to  continue  its  balanced  and 
essentially  conservative  operation,  the  Supreme  Court  must  largely  be  let  nlona 
Legislation  Bjieelfleally  directed  nt  this  or  that  judgment  Is  an  unfortunate 
precedent;  such  legislation  could  become  habitual ;  today's  majority  Is  tomorrow's 
minority;  the  only  way  our  constitutional  system  can  work  Is  for  each  of  the 
groat  departments  to  show  a  large  respect  and  tolerance  for  the  other’s  perform¬ 
ance  of  duties.  The  proposed  legislation,  even  though  It  may  be  technically 
constitutional,  runs  counter  to  this  spirit. 

Furthermore  I  think  I  he  legislation  would  tend  to  produce  Irremediable  con¬ 
fusion  In  the  law  of  the  United  Slates  concerning  Ms  Important  subJ(yjt-mn tiers — 
judicial  review  of  congressional  committee  activity,  of  Federal  employment,  of 
State  subversive  activities  legislation  or  executive  action,  of  school  board  regu¬ 
lations  In  the  field  of  subversion,  and  of  bar  admissions.  S.  2610  does  not  with¬ 
draw  Jurisdiction  over  these  matters  from  lower  Federal  courts  or  State  courts; 
It  merely  prevents  Supreme  Court  review  of  Judgments  on  any  such  subject, 
handed  down  by  the  highest  courts  of  n  State  or  by  lower  Federal  courts.  The 
legislation  would  thus  open  the  way  to  unresolved  conflicts  betw’con  Federal 
courts  In  different  parts  of  the  country;  between  the  highest  courts  of  the  several 
States;  and  possible  conflicts  between  Federal  and  State  court  decisions.  The 
only  escape  from  this  confusion  of  Judicial  action  would  be  to  withdraw  Juris¬ 
diction  on  these  subjects  from  the  lower  Federal  and  State  courts  ns  w’ell  ns  the 
Supreme  Court,  a  measure  which  applied  to  State  courts  would  lie  of  doubtful 
constitutionality,  anil  which  In  any  event  would  gravely  alter  the  present  bal¬ 
ance  of  governmental  powers,  and  leave  confusion  among  the  nonjudicial  or¬ 
gans  of  Government. 

It  thus  scorns  to  me  that  the  proposed  legislation  creates  more  problems  In 
the  operation  of  our  constitutional  system  than  It  can  possibly  solve.  I  sincerely 
hope  that  the  Committee  on  the  Judiciary  will  disapprove  the  measure  and  that 
neJher  It,  nor  anything  of  Its  nature,  will  become  law. 

Perhaps  you  will  bear  with  me  a  minute  longer  and  let  me  quote  some  memor¬ 
able  words  by  Senator  Beveridge,  In  an  address  he  made  to  the  American  Bar 
Association  In  1020.  They  have  peculiar  relevance  to  any  proposal  for  frag¬ 
mentation  of  our  constitutional  structure.  He  said, 

"If  liberty  Is  worth  keeping  and  free  representative  government  worth  saving, 
we  must  stand  for  all  American  fundamentals — not  some,  but  all.  All  are 
woven  Into  the  great  fabric  of  our  national  wellbeing.  .  We  cannot  hold  fast  to 
some  only,  and  abandon  others  that,  for  the  moment,  we  find  inconvenient.  If 
one  American  fundamental  Is  prostrated,  others  In  the  end  will  surely  fall.  The 
success  or  failure  of  the  American  theory  of  society  and  government,  depends 
upon  our  fidelity  to  every  one  of  those  interdependent  parts  of  that  immortal 
charter  of  orderly  freedom,  the  Constitution  of  the  United  States." 

I  appreciate  your  asking  for  my  opinion  on  this  matter.  With  my  best  wishes, 
I  am 


Sincerely  yours, 


Abthub  E.  Sutherland. 


UNIVER8ITY  OF  MINNESOTA, 

The  Law  School, 
Minneapolis,  February  11,  1958. 


Senator  Thouas  O.  Hennings, 

United  States  Senate, 

Washington,  D.  C . 

Dear  Senator  Hennings:  S.  2646  seems  to  me  both  dangerous  and  irrespon¬ 
sible.  It  would  shift  the  ultimate  responsibility  for  important  judicial  business 
from  the  Supreme  Court  to  the  lower  courts,  and  the  lower  courts  have  no 
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practical  means  of  resolving  differences  among  themselves,  except  through  dm 
unifying  work  Unit  Is  done  l»y  Iho  Supremo  Com t. 

If  s|HmsnrH  uf  this  measure  snoeeed  In  destroying  Iho  jMiwor  of  the  Supreme 
Ctnirl,  lliolr  next  step  will  \w  to  destroy  Iho  |Hiwor  of  llio  lower  courts. 

IV.sinulhm  of  Min  Judiciary  Is  ( lio  Hrnt  mnjor  slop  luwnnl  ilUI u I ornlil j». 
Kvoryouo  who  Is  In  favor  of  eonlhmhig  our  system  of  eoustUullomil  government 
should  ojiposo  this  hill. 

Sincerely  yours, 

KKNNurn  t’tu.u  Havis, 
/Vo/<vmf>r  of  (*on»titntionat  J*nt\ 


Senator  Tiiou  ah  C.  Uknninuh,  Jr., 
(’omm/div on  the  Judiciary, 

Wnshinyton,  /).  (/. 


Sr,  IiOiiiH  Univkhhity, 

Schism.  op  Law, 

St,  Louis,  .l/o.,  February  27,  WHS, 


Sir:  In  my  opinion  Senate  hill  2d  Id,  which  would  limit  llio  ap)»elluto  Jurlsdle- 
lion  of  tho  Supremo  Court,  Is  n  dangerous  tinkering  with  n  lmluiico  of  govern¬ 
mental  |M\vors  Mint  law  proved  Its  effectiveness  mul  desirability  ovor  n  iierlod  of 
many  decades. 

O  raiding  Iho  constitutional  istworof  tho  Congress  to  uocompUsh  this  dislocation 
of  power,  ono  still  need  linvo  no  reservations  about  Iho  evil  eotiHotpienecs  of 
such  tin  action. 

In  spirit,  tho  proposal  roprosculH  n  partial  hut  ominous  elmllcngo  to  Iho 
place  which  llio  Supremo  Court  has  hold  In  our  history,  U  socks  to  del  met  from 
tho  Court**  historic  redo  ns  protector  of  Individual  rights.  To  that  extent  It 
lays  emphasis  on  legislative  whim  rather  than  on  the  duo  process  which  has 
always  tieen  I  lie  capstono  of  our  lltierlles. 

Kurt  her.  there  a  pi  lenrs  no  sutllclent  reason  for  the  major  realignment  which 
II  proposes.  If  tho  present  hill  Is  aimed  at  upsetting  imrllculnr  decisions  of  tho 
Supreme  Court,  It  is  saerl tlclng  a  traditional  and  sound  structure  of  review 
for  tho  momentary  triumph  of  a  single  point  of  view.  Kvcti  thoso  who  dls* 
agree  with  recent  Supremo  Court  decisions  must  think  the  price  of  such  a 
triumph  prohibitive. 

For  these  reasons,  t  am  against  luissago  of  the  hill. 

Sincerely  yours. 


John  M.  IHinstohu, 
Assistant  Professor  of  Iajw,  * 


School  or  I<aw, 

Tub  Univkrsity  or  Kansas  City, 
Kansas  City,  Mo.,  February  JO ,  J058 . 

Hon.  Thomas  0.  IIkkninus, 

Ni  mile  Office  It u tiding,  Washington ,  /).  0. 

1>kak  Sknatok  Uknninos:  The  possible  danger  to  national  security  In  the 
Supreme  Court’s  excessive  scrupulousness  In  security  cases  Is  completely  over¬ 
shadowed  by  the  threat  to  the  constitutional  structure  of  our  Government  Implicit 
In  Senate  bill  2(V4d.  The  obvious  purpose  of  the  bill  Is  to  deprive  the  Supreme 
Court  of  part  of  its  api»ellate  jurisdiction  because  In  the  particular  area  it  has 
rendered  decisions  which  are  displeasing  to  the  proponents  of  the  bill.  If 
Congress  takes  this  first  step,  thcro  is  no  reason  why  it  should  hesitate  to 
deprive  the  Court  of  Jurisdiction  whenever  tt  does  not  like  the  trend  of  tho  de¬ 
cisions.  Once  the  Supreme  Court  has  been  roudered  Innocuous,  there  is  nothing 
to  prevent  the  limitation  of  the  Jurisdiction  of  the  lower  Federal  courts  In 
constitutional  cases,  so  that  Congress  will  be  conveniently  free  of  constitutional 
restraint. 

Kven  If  the  bill  docs  not  actually  violate  the  Constitution,  It  Is  contrary 
to  our  constitutional  traditions.  I  object  to  the  bill  and  urge  Its  defeat  for  the 
following  reasons : 

Firstly,  tt  Implies  that  a  man  may  be  deprived  of  his  right  to  appeal  to  a 
higher  court,  a  right  which  most  of  us  have  come  to  think  Is  an  inalienable  right 
of  every  American. 

Secondly,  the  bill,  If  enacted,  will  leave  the  State  courts  without  Federal  super¬ 
vision  In  a  segment  of  cases  Involving  the  laws  and  Constitution  of  the  United 
States.  This  ts  manifestly  a  rejection  of  the  policy  established  in  the  Judiciary 
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Ail  of  I7K0,  mid  nilliorcMl  to  since,  Hut  inoro  slgnUUnnUy,  (ho  Stale  courts 
will  Imi  given  authority  to  determine  tho  Application  of  (ho  Mth  nmwulmcnt  to 
tho  Slides  ucllvltlcx.  Thin  Slide*  rigid*  doctrine  1h  alufcdtdcly  mihvcrxlvo  of  (ho 
hlcnl  Hint  tho  Mlh  muemlmcut  hIiiiH  ufTord  to  (ho  liidivhliml  a*  iikaIiihL  Id*  Kioto 
tho  cHxeidlnl  gimruidle*  of  tho  Federal  Hill  of  Right*. 

Filially,  (ho  bill  conlllclN  wllh  the  spirit  of  article  III  of  llm  United  Slides 
Constitution.  1  do  not  think  Hint  tho  exception*  provision  of  sccllnn  2  w«* 
Intended  to  Justify  exception*  tntil  regulation*  cunclcd  solely  to  prevent  tho 
Supremo  Court's  rendering  mules! ml  (IctIhIoiih,  even  If  Bx  Harte  McCord  to,  U|sm 
which  the  simnsor  of  I IiIm  bill  undoubtedly  relied,  seems  to  any  that  tfilx  may 
done.  That  dcclalon  iuiihI  be  read  In  Iho  light  of  the  Court's  anxiety  to  avoid 
IhikhIiik  on  pollllcal  Issues  which  might  have  had  dangerous  ooukoijiioiuch  for 
(hoCourl. 


Prof.  John  Sciii'lock  of  our  law  faculty  «‘oncurx  (n  these  views. 
Sincerely, 


Marlin  M.  Voir,  /lean. 


Washington  Univkkhiiy, 

The  Set  tom.  ok  Haw, 

Ht.  Lou  Ik,  Primary  It,  1958. 


linn.  Tiiomah O.  Hennings,  Jr., 

Committee,  on  lie  Judiciary, 

United  State*  Semite,  Wathtnyton,  D.  V. 


Dear  Sknaiou  llhNNiNim:  This  acknowledges  your  letter  of  February  7  In¬ 
viting  my  opinion  on  Senate  bill  2640. 

Throughout  the  history  of  our  country,  from  time  to  lime  there  have  been 
lntemiKuato  ultuckK  on  tho  Hupremo  Court  of  tho  United  Staten,  uxually  by 
perKuiiH  who  were  unhappy  with  a  particular  dcolfdon.  We  are  again  In  aiioh 
u  period. 

Although  It  Im  the  privilege  of  anyone  to  disagree  with  or  to  criticize  a  decision 
of  the  Supreme  Court,  I  mn  very  much  concerned  with  the  Inlcmjternte  criticism 
of  tho  Court  iih  aiich.  In  my  opinion,  tho  Hupremo  Court  of  the  United  State* 
Ih  doing  an  admirable  Job  of  iierformlng  tho  litgb  function  with  which  It  I* 
charged  hy  Iho  Constitution.  I  feel  (hat  many  of  the  criticisms  of  particular 
decisions  are  unwarranted  and  aro  based  upon  on  erroucouft  notion  of  what  the 
case*  actually  held.  I  do  not  feci  Hint  any  legislation  Is  nwcwutry  to  curb  (lie 
power  of  tho  Supremo  Court.  Consequently,  I  am  opposed  to  Senate  hill  2646 
and  similar  legislation. 

With  kindest  personal  regards,  I  am, 

Sincerely  yours, 


Mu. ton  I).  Green,  Dean. 


Montana  State  University, 

School  of  Law, 
SfUtoula,  February  21,  1958. 

Hon.  Thomas  O.  Hennings,  Jr., 

Committee  on  the  Judiciary, 

United  State $  Senate,  Wathtnyton,  D .  C. 

Dear  Senator  Hennings  :  In  reply  to  your  request  of  February  7, 1  have  dreu* 
lated  tho  Senate  bill  2046  among  our  law  faculty  and  I  am  stating  below  the 
considered  opinion  of  the  faculty  which  you  maj  use  as  you  desire.  I  Join 
in  this  statement  concerning  the  bill.  The  position  of  our  law  faculty  is  as 
follows : 

This  bill  strikes  at  the  Supreme  Court  of  the  United  States  because  certain 
of  Its  decisions  do  not  meet  the  personal  approval  of  the  bill's  sponsors,  not 
by  a  reasoned  and  generalised  delimitation  of  the  Court's  Jurisdiction  but  rather 
by  a  piecemeal  ouster  of  Jurisdiction  In  a  limited  area  of  personal  disagreement 
Further,  It  places  a  vital  area  of  personal  liberties  In  a  second-class  position, 
subjecting  It  to  the  diverse  opinions  of  lower  Federal  courts.  Such  legislation  la 
exceedingly  pernicious. 

Very  truly  yours, 


Robert  B.  Sullivan,  Dean. 
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Rutgers  University, 

School  or  Law, 

Newark ,  N,  J,,  February  18,  1958 . 

lion.  Thomas  0.  IIenninos,  Jr, 

United  State s  Senator, 

Senate  Office  liuilding,  Washington,  D.  0. 

Dear  Senator  IIenninos:  I  would  Hko  to  go  ono  record  ns  being  In  opposition 
to  S.  2040,  which  I  understand  Is  being  considered  by  the  Senate  Judiciary  Com¬ 
mittee.  This  bill  wontd  drastically  limit  the  appellate  Jurisdiction  of  the  United 
States  Supremo  Court  and  Is  obviously  motivated  by  some  of  the  recent  con¬ 
troversial  decisions  of  the  Supremo  Court  In  the  area  of  civil  liberties. 

Although  the  Congress  has  the  undoubted  constitutional  power  to  control  the 
nppcltuto  Jurisdiction  of  the  Supremo  Court,  this  particular  bill  completely  vio¬ 
lates  the  spirit  of  separation  of  powers  which  Is  such  an  Important  |>att  of 
American  constitutional  law.  The  doctrine  of  Judicial  review,  so  clearly  enunci¬ 
ated  In  Marburg  v.  .l/adfoon,  ought  to  be  preserved  If  wo  are  going  to  protect 
civil  liberties  In  a  perlml  of  our  country's  history  where  the  fear  of  subversion 
from  without  lias  resulted  In  the  subversion  of  civil  rights  from  within.  It 
Is  of  the  utmost  Importance  that  the  power  of  the  United  States  Supremo  Court 
to  iuterpret  the  Constitution  of  the  United  States  be  unimpaired. 

Yery  truly  yours, 

0.  Willard  Heokel,  Assistant  Dean . 


Tiir  University  of  New  Mexico, 

College  of  Law, 
Albuquerque,  February  HO,  J958. 

Hon.  TI10MA8  O.  11ENNIN08,  Jr., 

ILif/crf  States  Senate , 

Washington ,  D,  O . 

Dear  Senator  IIenninos  :  I  have  your  letter  of  February  7,  1058,  with  refer¬ 
ence  to  the  coming  hearing  on  S.  2(H0.  You  may  record  me  as  being  against  this 
legislation.  I  thus  instruct  you  after  having  submitted  your  letter  and  tbe  bill 
to  the  members  of  our  faculty.  Although  I  have  not  spoken  to  all  of  them,  I  feel 
sure  that  they  agree. 

Sincerely, 

A.  L.  Oausewitz,  Dean. 


Union  University, 

Albany  Law  School, 
Albany,  N.  Y.,  February  11, 1958 . 

lion.  Thomas  C.  Hennings,  Jr., 

United  States  Sctiatc, 

Washington,  D .  O . 

Dear  Senator  IIenninos:  I  have  your  letter  of  February  7, 1058,  enclosing  a 
copy  of  S.  2040,  under  consideration  by  the  Senate  Judiciary  Committee. 

Tbe  proposals  in  the  bill  are  startling.  Under  subparagraph  (1)  the  Congress 
Is  made  a  court  of  first  and  last  resort  In  contempt  proceedings,  the  individual 
being  deulcd  access  to  the  courts.  This  would  appear  to  be  an  undue  encroach¬ 
ment  by  the  legislature  upon  the  function  of  the  judiciary,  and  it 4s  our  opinion 
that  it  would  be  unconstitutional. 

The  other  subdivision  give  to  the  executive,  including  the  administrative 
agencies,  the  States,  and  the  named  local  bodies,  administrative  finality  in  the 
field  of  “subversive  activities,”  again  denying  recourse  to  the  courts.  The 
philosophy  of  the  bill  appears  to  be  that  arbitrary  and  even  autocratic  determi¬ 
nations  are  Justified  in  the  area  of  subversive  activities  or  national  security.  In 
other  words,  we  shall  have  a  rule  of  men  and  not  of  law,  in  these  cascs. 

I  presided  over  many  hearings,  and  read  many  files,  in  this  precise  field,  as 
chairman  of  the  regional  loyalty  board  for  the  second  region  (New  York  and  New 
Jersey)  under  the  former  Executive  order  and  I  am  not  starry  eyed,  I  believe, 
concerning  the  activities  of  subversive  organizations.  But  I  should  insist  that 
the  individual  affected  be  permitted  a  review  of  the  determination  of  the  original 
factfinder.  Under  our  system  the  only  place  a  second  and  impartial  review  may 
be  had  is  in  the  courts. 
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Many  thoughtful  persons  aro  uneasy  over  recent  decisions  of  the  United  States 
Supremo  Court,  believing  that  members  of  tlio  Court  have  misinterpreted  the 
intent  and  purpose  of  Congress,  have  extended  due  process  close  to  (lie  point  of 
attempting  to  regulato  the  Judicial  systems  of  the  Slate,  and  have  Indulged  In 
Judlclnl  legislation.  In  my  opinion  there  Is  some  validity  to  this  criticism.  Hut 
because  there  are  differences  of  opinion  among  people  of  good  will  and  honest 
intentions,  restraint  Is  called  for  on  the  i>art  of  the  Court  and  the  legislature. 

I  would  suggest,  if  I  may,  that  the  approach  might  be  an  attempt  to  clarify 
existing  legislation  to  meet  so  fur  as  i>ossil>lcs  the  judicial  viewpoint  and  Judicial 
objection,  rather  than  to  behead  the  rights  and  liberties  of  Individuals  with  such 
a  broadnx  as  S.  2646. 

Representative  Keating  discussed  this  problem  In  a  lawyerlike  and  statesman* 
like  manner  at  tho  winter  meeting  of  our  alumni  association  In  New  York  City 
on  January  Ml  last.  Copies  of  Ids  address  are  available  at  Ids  office,  I  believe. 

Sincerely  yours, 


Andrew  V.  Clements,  Dean. 


Tub  Cornell  Law  Sciiool, 

Ithaca ,  A’.  Y.#  February  28, 1058 . 

Hon.  Thomas  C.  Hennings,  Jr., 

Oommittcc  on  the  Judiciary, 

United  State s  Senate,  Washington,  D .  0. 

Dear  Senator  Hennings:  I  am  glad  to  submit  an  opinion  on  8.  2046,  “A  bill 
to  limit  the  appellate  jurisdiction  of  the  Supreme  Court  In  certain  cases.”  1 
regret  that  time  does  not  ix?rintt  me  to  prei>are  a  lengthy  commentary,  and 
therefore,  the  following  Is  simply  a  summary  opinion  stemming  from  my  work 
with  legal  problems  In  private  practice,  In  government  and  In  teaching. 

Tho  proposal  covers  only  five  subjects  In  which  the  Court  Is  not  to  be  able 
to  review  the  validity  of  legislative  and  administrative  action.  The  subject 
selected,  however,  reveal  the  true  purpose  behind  the  bill.  The  sponsors  clearly 
want  to  cllmlnnto  the  ixnver  of  the  Court  to  halt  unconstitutional  actions  In 
the  named  fields.  It  Is  frightening  enough  to  contemplate  the  possible  conse¬ 
quences  to  all  of  us  If  even  In  these  few  areas  we  no  longer  have  the  Court’s 
protection.  But  would  this  be  the  last  and  only  effort  to  open  the  door  to  un¬ 
constitutional  actions  by  State  and  Federal  executive  legislative  agencies? 

If  now  we  stop  the  Court  from  intervening  between  us  and  unconstitutional 
actions  In  the  kind  of  coses  covered  by  this  bill,  what  would  prevent  the  passage 
of  another  bill  every  year,  each  time  taking  away  another  area  of  protection 
in  which  the  Court  had  recently  trod  on  tender  toes?  We  could  expect  that  ulti¬ 
mately  the  entire  range  of  subjects  now  under  the  Court’s  protection  would  be 
covered  by  this  subversive  kind  of  legislation. 

The  foregoing  remarks  are  addressed  to  the  general  danger  of  limiting  the 
function  of  the  Supremo  Court  In  protecting  liberties  assured  by  the  Con¬ 
stitution.  In  addition,  the  bill  would  make  It  Impossible  to  reconcile  conflicting 
decisions  of  courts  in  various  parts  of  tho  country.  It  Is  Interesting  that  this 
danger  was  clearly  foreseen  by  Justice  Story,  speaking  for  a  unanimous  Su¬ 
preme  Court  In  1816,  when  he  said,  In  Martin  v.  Hunter *$  Lessee  (1  Wheat  304) : 

“This  Is  not  all.  A  motive  of  another  kind,  perfectly  compatible  with  the  most 
sincere  respect  for  State  tribunals,  might  Induce  the  grant  of  appellate  power 
over  their  decisions.  That  motive  Is  the  importance^  and  even  necessity,  of 
uniformity  of  decisions  throughout  the  whole  United  States,  upon  all  subjects 
within  the  purview  of  the  Constitution.  Judges  of  equal  learning  and  in¬ 
tegrity,  in  different  States,  might  differently  Interpret  a  statute,  or  a  treaty  of 
the  United  States,  or  even  the  Constitution  iself.  If  here  were  no  revising  auth¬ 
ority  to  control  these  Jarring  and  discordant  Judgments,  and  harmonize  them 
Into  uniformity,  the  laws,  the  treaties,  and  the  Constitution  of  the  United 
States  would  be  different  in  different  States,  and  might,  perhaps,  never  have 
precisely  the  same  construction,  obligatory,  or  efficacy.  In  any  two  States  •  * 

The  proposed  legislation  would  cause  such  a  change  in  our  constitutional 
system  that  only  the  strongest  possible  reasons  for  its  passage  should  be  given 
consideration.  I  know  of  no  such  reasons,  and,  therefore,  I  can  only  con¬ 
clude  that  the  legislation  should  be  unequivocally  rejected. 

Sincerely  yours, 


Michael  H.  Oabdozo. 
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Ankaiia  Univuhhiiv, 

Kacui.tv  uv  I.mv, 

Ni:\y  Yoiik  Pnivminiiy  Ukoui*. 

.Vrir  Yoik\  X.  l\,  I'vhnttirit  W, 

lion.  IU  nmnoh.  ,lr., 

fiif/tif  Stul*  x  NYmi h\  Wnstnnuton,  It,  f\ 

Hk\ii  Sk.vvioh  IIkwimh:  Your  Idler  of  hVHriiiiry  7,  add  rowed  In  Hie  Pul 
vorslly  of  Colorado.  remind  too  today  here  nl  the  Ankara  I r nl vi*ixi ly  of  Ijiw, 
where  I  nm  iicllug  as  todlndor  of  a  Legal  Itcsoaiih  liislllulo  under  Now  York 
Pul  versify  IPA  sponsorship. 

You  enclosed  n  *vpy  of  Senate  Mil  “Cltl  ami  Invited  my  eommehlH,  II  Is  ii 
strange  eohichleUeo  11ml  Ihls  Mil  should  ivm  li  mo  nl  a  llmo  when  in>  Ainertritii 
colleague  ami  I,  In  our  private  discussion*.  have  been  comparing  our  American 
prmtlics  wit  Ii  Turkish  pruiHce*  In  ihls  very  ana.  Tho  reason  for  our  s|>eclnl 
intered  arises  from  recent  events  In  Turkey  ami  iho  furl  thal  \u*  an*  engaged 
In  writing  a  summary  or  survey  of  Amor  I  ran  law,  for  Iraiislailou  lido  Turkish. 
In  Us  Introductory  clmpteis  I  hr  hook  will  Include  mi  am  amt  of  the  development 
of  Iho  common  law,  ami  a  description  of  Amorhan  legal  liislllitllotis,  Including 
ovir  eonsHlulloiml  sol  up.  Iho  separation  of  power*.  iitut  our  unique  system  of 
checks  ami  balances. 

In  Iho  lulrmliiolory  poll  Ion  of  Iho  lw*ok  wo  also  discuss  Iho  feature*  of  our 
coinmonJaw  system  wlilrli  distinguish  ll  from  Iho  olvll  law  system  whlrli  pro 
vails  horo  hi  Turkey.  Aiming  those  distinguishing  itmrm  lorlslh k  Is  iho  dec 
trim*  of  Iho  supremacy  of  Iho  law,  whlrh  has  soon  Its  greatest  itovolopmoiil  In 
Iho  Pulled  Stales.  \Yo  liavo  foil  from  Iho  tlrsl,  mnl  our  miivh  Hon  has  crown 
slro  a  err  us  wo  Imvo  compared  our  laws  nml  pvaolhrs  wllli  llmso  of  Turkey, 
dial  Iho  ohlof  safeguard  of  iho  right*  mnl  llbcrllcsof  American*  Is  Ihls  doctrine 
of  supremacy  of  law,  hosl  evident  cd  liy  Iho  iiulhorlly  whlrh  resides  hi  onr 
courts  to  declare  Invalid  laws,  nml  lo  prohibit  administrative  miton,  violative  of 
Iho  provisions  of  our  XtdMunl  roust  tint  Ion.  Turkish  oonrls  do  not  liavo  Ihls 
authority.  Tho  legislature  and  Iho  tulinhdslrallvo  olHeers  aro  supreme.  Tim 
dangers  Impllrlt  In  suoh  ii  slluallon  aro  obvious,  lad  Iho  furl  I  (ml  an  nllompl  Is 
Wing  mado  to  oroalo  a  similar  situation  In  Iho  Pulled  Stairs  make*  further 
oommetd  necessary, 

Tho  Mil  whlrh  Soiiator  Jnmor  has  Introduced,  If  ll  should  horonio  law,  nml 
W  hold  constlluHouut  (ovoul mdltlos  whlrh  1  do  mil  foresee),  would  constitute 
a  threat  to  our  American  form  of  Kovornmoiit  mqwmillolled  In  my  ox|Mirleiu,e  or 
recollection.  I  am  completely  al  a  loss  to  understand  why  Seualnr  Joinier,  of 
all  people,  would  sponsor  a  measure  calculated  lo  Impose  u|h>u  our  |MH>plo  it 
political  theory  which  our  forefathers  so  wisely  reji*eted  and  wldch  Is  so  foreign 
to  Iho  genius  of  our  |mlltlcal  Institutions. 

It  should  W  borne  tu  mind  Hint  llie  struggle  for  freedom  of  Iho  individual 
and  of  the  press  and  of  religion  has  been  between  those  who  advocate  supremacy 
of  llie  law  and  those  who  advtvalo  supremacy  of  Iho  slnlo,  whether  the  slide 
bo  represented  by  King  James  I,  the  Kngllsh  Parliament,  iho  (’engross  of  Iho 
Putted  States,  or  Iho  modern  Individual  heads  of  stale. 

It  should  not  bo  forgotten  that  Iho  struggle  for  supremacy  of  the  law  lias 
been  long  and  dearly  won.  It  goes  back  to  that  Sunday  morning  conference 
between  King  James  and  the  Kngllsh  Judges  which  Doan  Pound,  In  Ills  The 
Spirit  of  the  Common  Ijuv,  calls  “Iho  glory  of  our  legal  history,”  when  Coke, 
on  behalf  of  tho  Judges,  defying  tho  King,  sold  (hat  all  cases  should  he  decided 
not  by  tho  King  but  by  Iho  conrls  of  Justice  according  lo  the  law  and  custom 
of  llie  realm,  loiter  we  hear  Coke  declaring  Hint  “When  an  net  of  Parliament 
Is  against  common  right  and  reason  #  ♦  •  the  common  law  wilt  control  It  and 
adjudge  it  void.”  In  ills  own  country  Coke  did  not  prevail,  hut  Hie  principles 
for  which  he  fought  so  valiantly  led  us  In  Hie  Cnlted  Slates,  ns  Pound  soys, 
“to  carry  the  supremacy  of  law  to  Its  logical  limits,  and  Indeed  to  go  beyond 
such  limits  and  practically  adopt  Coke's  conception  of  a  control  of  legislation 
uinm  fundamental  principles  of  right  mid  reason.” 

Auother  statement  by  Pouud  Is  so  apt  as  almost  to  appear  to  bo  tailored 
for  this  occasion,  lie  says:  “There  Is  a  close  parallel  here  in  more  senses  than 
one.  In  the  17th  century,  It  was  progressive  to  Insist  ui>on  the  royal  preroga¬ 
tive.  Those  who  thought  of  Ihe  King  ns  the  guardian  of  social  Interests  and 
wished  to  give  him  arbitrary  power,  that  ho  might  use  it  benevolently  in  tho 
general  Interest,  were  enraged  to  see  the  sovereign  tied  down  by  antiquated 
legal  bonds  discovered  by  lawyers  In  such  musty  and  dusty  parchments  ns 
Magna  Carla.  To  them,  the  will  of  the  King  was  the  criterion  of  law  and  It 
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ujin  I  |n«  (Inly  of  tin*  courts,  whenever  I  ho  royal  will  for  Iho  Onto  Is'lng  ihmI  for 
I  h**  cause  In  bund  twin  HNrerlulm*d,  |o  |m*  governed  accordingly,  nliicu  I  In*  Judge* 
worn  hut  (ho  King’*  delegate*  to  ndmlulNter  Justice.  In  Iho  IklJt  century,  Iho 
•vliler  of  |hi||| (nil  urn %‘lfly  Viuit  shifted  to  Iho  IcglHhilure,  Thai  body  now 
thought  of  1 1  wlf  tiN  sovereign  unit  conceived  I  hu  I,  ho  mailer  wlml  Iho  term*  of 
Iho  fumlauiciihil  law  under  which  II  sal,  Iho  cnurls  hml  lull  lo  ascertain  mol 
give  eflVcl  lo  II h  will.  At  Iho  end  of  iho  IfHh  century  Iho  renter  of  |M>llthnl 
gravity  Imil  Khlfhal  lo  Iho  majority  or  nmn*  oflou  iho  plurality  of  Iho  electorate, 
voIIiik  ill  ii  ghcn  r led  Ion,  mol  those  who  I lionuht  of  pluralities  ami  inlUlniil 
mliiorllloH  iik  iho  guardians  of  nodal  lideresl*  mol  would  give  I  horn  iirhllinry 
(towers,  Hail  I  hoy  mlghl  iihi»  I  loan  honovofoiilly  In  Iho  general  lideresl,  won* 
oil  lit  ko<  I  Iomh>  Iho  sovereign  lied  down  hy  what  seemed  lo  I  lieu  i  dourl  prt’cedculH 
mnl  mdhiualiNl  legal  IhuiiU  discovered  hy  lawyer*  In  Iho  I  hi  Ii  rcnlury  Ittll  of 
Itlglds.  'I  ho  Judge*  won*  lull  ddcgate*  of  Iho  people  to  do  Justin*.  Thoroforo, 
It  was  coneelved,  I  hoy  won*  ddcgale*  of  Iho  nmjorlly  or  plurality  Hint  stood 
for  Iho  whole  In  wielding  general  govcMitacidnl  itoworn.  fitni*  luoro  It  want  In 
hIhIiiI  Unit  Iho  will  of  Iho  rnlliiK  organ  of  Iho  Male,  ovon  for  tlm  time  tn*liiu 
mid  Iht*  in  UNO  In  hand.  iiiiinI  la*  hath  the  nl(  Inin  to  guide  and  Iho  lujiaodlrilo 
Miuriv  to  w  Idoli  Judge*  should  n*for. 

•'Toward  king,  legislature,  mid  plurality  of  Iho  electorate,  tho  common  law 
laiN  taken  tho  ramo  iitlltudo.  WilMn  Iho  limit*  In  which  Iho  law*  ri'roscnlxcM 
Ihoni  as  supreme  II  has  hid  lo  o!**y  Ihoia.  Itul  II  remind*  Ihoni  Hail  I  hoy  rulo 
umlor  Hod  mid  Iho  law.  And  whon  I  la*  fundamental  law'  sel*  Ifrnlf n  lo  Ihelr 
authority,  or  Iddn  Ihoni  proceed  In  n  dollnod  path,  tlio  tominon  law  loijrl*  turn* 
rofiKlNtoiiHy  rofiiKotl  lo  gl\e  eflTeet  lo  Ihelr  iioIn  lieynlal  those  limit*"  I  Itovoc 
Pound, Tho Spirit  of  llu*  Common  Law,  p.itfl). 

In  Turkey  we  lane  si*cn  how  legislature  and  ltd  ail  n!h(  rri  1 1  v<«  authority,  mi 
follorod  hy  any  rules  wiio  those  of  iliolr  own  making,  ojiernle  In  praclhe.  In 
llttl.  Iho  <  I  rand  National  Assembly  passed  a  law*  (HI.  No.  OMft,  dated  July  f>, 
Id’ll,  art.  ti)  which  provldisl  Hail  no  JndlcJiil  nr  administrative nut liorily  (which, 
of  course,  1110111111*11  tho  ooiiHn)  nIioiiIiI  hoar  any  case  brought  nunlriMt  Iho  person 
or  agency  which  had  romavotl  any  (I  overall  lent  employee  from  offleo.  Thl« 
1110111111*11  uni  versify  professors  at  Iho  prluoliml  universities  hy  rcuson  of  I  hi*  fad 
t  ha 1 1  hoy  ii ro  Hovcriiuiciit  omployooN. 

Al  «  Turkish  university  Micro  wiik  ii  professor,  reputed  to  Ik*  n  goi* I  citizen 
mill  ii  highly  comjKdent  teacher,  lit*  publicly  criticized  o  rule  adopted  hy  Iho 
Hraml  Nnlloaal  Assembly  (|K*rlinpN  of  (lie  Name  general  iinliiro  iim  Nome  of 
your  Semite  mien)  on  Ihe  ground  Ilia!  while  It  purportc*tl  only  lo  regulate 
procedure*  In  the  (IXA  It,  In  fact,  111111(1*11  Iho  freedom  of  (lie  pres*.  For  Ihla 
nIiiIoiiioiiI  tie  was  dlsmlssi*!  from  Iho  university  hy  one  of  the  minister*  of  (lie 
Turkish  Hovornmont,  and  nates*  the  minister  should  see  lit  to  reinstate  him 
wll Villi  II  mnTdlis  of  Hit*  time  of  Id*  dismissal,  he  will  Ik*  nut  of  Id*  Joh  at  the 
university  ami  |K*rhap*  elsewhere.  (See  Time  magazine  for  February  17. 1 

llore  1*  Ihe  rub  under  the  Turkish  law  mentioned  nltove  (and  1  think  the 
Name  would  he  (rue,  lo  a  ih*grcc,  In  the  Hulled  Slate*  If  S.  should  Ist-ornc 
law).  The  professor,  (he  citizen,  had  no  recourse.  There  Ih  no  higher  law,  no 
supreme  court,  lo  which  he  can  npjtcnl.  The  state,  here  the  OXA  and  n  minister, 
ha*  sjM»keii.  Judicial  juslloc*.  administered  hy  deliberate  Judicial  tribunal*  ac¬ 
cording  to  Itxcd  nml  enduring  principles,  have  l>een  replaced  hy  exec  utive  "Justice** 
iHlnilnlstered  hy  iidnitnlKtrallve  otltcers.  This  Ik  administrative  absolutism. 

I  nin  not  saying  that  If.  !*  not  W'lthmit  Its  points.  Cerlainty  many  would  defend 
It.  None,  however,  could  very  well  say  Unit  It  I*  American  or  desirable  in  a 
country  where  freedom  of  Ihe  Individual  I*  regarded  ns  our  most  valuable  heritage. 
The  world  t*  full  of  administrative  absolutism.  One  would  ho)<*  that  for  a  while 
at  least  our  people  may  express  their  opinion*  with  some  feeling  of  security. 

It  I*  my  considered  Judgment  that  the  enaetment  of  S.  2tHfl  would  be  a  long 
stop  tn  a  direction  which  uo  thoughtful  American  should  care  to  take. 

The  Ideas  expressed  above  are  my  own,  nml  without  any  autborlzillon  from 
any  source.  I  am  sinking  a*  an  American  ctllzen  Interested  In  preserving  cer¬ 
tain  values  which  I  consider  good  and  desirable. 

Sincerely  yours. 


Howard  (\  Kixc. 
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Tub  University  or  Nbukahka, 

Cot.Mcor.  or  I#aw, 

Unwin,  Nebt\,  February  14,  10 5 8. 

Seim  lor Thomas  O.  IIenni nos,  A r.t 

Untied  NbiftU  iSVimiIc,  Wafihhtyttiiu  I),  V . 

Draw  Senator  Uknningm  ;  TImnk  you  for  calling  my  nllcidloii  to  8,  IMHO.  Thin 
hill  la  a  litntmil  (ill  of  McCurlhyhun,  mt  obvious  attempt  (o  punish  tho  Supremo 
Court  for  a  number  of  recent  decisions  protecting  civil  rlghlH  against  IiiviihIoii 
by  ovor*cnlons  Congressmen  and  oilier  bigots.  Iii  sections  (1)  to  (5)  one  run 
recognize  11m  facts  of  n  wholo  series  of  rm'iil  excellent  Supreme  Cotirl  decisions 
upholding  (In'  IMH  of  Rights.  Those  facts  ntono  would  ho  enough  to  onnilenm 
(ho  hill,  hut  l(  goes  further. 

Removing  (he  apimlhtle  Jurisdiction  of  I  ho  Hupronio  Court  In  elvll  rights  rnHoa 
RUeli  ns  those  would  (end  to  throw  the  whole  law  on  (he  subject  Into  eon  fusion, 
for  It  Ian  wolbkimwn  fuel  that  (ho  divisions  of  the  lower  courts  nrc  and  will  eon* 
tlnuo  to  1m  In  disagreement.  To  remove  the  guiding  hand  of  (1m  Supremo  Court 
under  those  circumstances  would  he  a  tragedy. 

Sincerely  yours, 

Khkdkhiok  K.  IIkotki,  l'rofc**nr  of  !,au\ 


IIUKK  UNIVERSITY, 

ScilOOl.  OB  IfAW, 

Durham,  *V.  (A,  February  15,  70$  tf. 

lion.  Thom  as  O.  Hennings,  Jr., 

CHlfof  Slate*  Semite*  tt'iMAfrigfiiti,  IK  IK 
Dear  Senator  Hennings:  I  have  your  loiter  of  February  7  addressed  to  Dean 
J.  A.  McClain.  Jr.,  Inviting  opinion  with  respect  to  H.  IMHO. 

Upon  receipt  of  your  letter  l  caused  the  hill  In  ipieadon,  S.  201 1),  to  ho  cir¬ 
culated  to  all  the  memlmra  of  the  faculty  of  the  Duke  Isiw  School,  a  group  which 
represents  many  shades  of  imliUcnl  opinion  amt  which  rcllocls  varying  deg  roes 
of  liberalism  ami  conservatism.  It  may  Interest  you  to  know  that  a  iwll  taken 
of  tliotr  opinion  on  S.  StVKtl  shows  every  single  member  of  tho  Ihiko  law  faculty 
to  bo  opposed  to  the  bill. 

Hoping  lids  Information  may  be  of  use  to  you,  t  remain 
Sincerely  yours, 

1).  It.  liATTV,  Acting  Dean* 


CoMKuKor  Law, 
University  or  Cincinnati, 
Pfncfioiuff,  Ohio,  Febmary  27, 7958 . 

Hon.  Thomas  O.  Hennings,  Jr., 

United  State *  Senate  Committee  on  the  Judiciary, 

Washington,  IK  0, 

Dear  Senator  Hennings:  Thank  you  for  your  kind  letter  of  February  7  en¬ 
closing  a  copy  of  bill  S.  *20-10  aud  giving  me  nu  opportunity  to  comment  thereon. 

It  appears  to  me  that  tho  bill  Is  nn  expression  of  lack  of  confidence  In  (be 
Supreme  Court  of  the  United  States.  In  our  society,  Issues  must  arise  from  time 
to  time  on  which  there  Is  a  strong  division  of  opinion.  Such  Issues  must,  of  course, 
be  resolved.  Under  our  system  of  government,  we  have  recognized  the  absolute 
necessity  of  cue  body  as  the  Anal  Interpreter  of  our  Federal  law  and  since  very 
early  in  our  history  that  body  1ms  been  the  Supreme  Court.  lu  my  opinion,  opposi¬ 
tion  to  (lie  decisions  reached  by  the  Supreme  Court  on  sensitive  Issues  should  not 
be  expressed  through  applying  a  meat  nx  to  our  carefully  constructed  system 
of  appellate  Federal  Jurisdiction. 

Very  sincerely  yours, 

Rosoob  h.  Barrow,  Z)co*k 
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Tub  University  of  Oklahoma, 

Cof.MQUKOr  I  (AW, 

Sorman,  Okta.,  February  U ,  1058. 


Hon.  Thomas  O.  Hennings,  Jr., 

Committee  on  thcJudivUtry ,  United  States  Senate, 
Wathingittn,  !h  (f. 


Dear  Senator  Hennings:  Your  letter  of  February  7  resiioellng  H.  2010,  85lh 
(Vuigr ess,  1st  hcksIoii,  addressed  Co  Dean  Sneed  of  tills  school,  ling  been  referred 
In  mo  by  Aril iik  Menu  Pinner,  since  I  leach  couHlilutlonal  law  here. 

II  seems  to  me  Hint  you  are  quite  right  In  saying  that  this  hill  strikes  at 
fuuilii mentals  of  our  governmental  system.  As  I  read  the  list  of  cases  which  ore 
to  bo  removed  from  the  reviewing  jsiwer  of  the  Supreme  Court,  they  embrace 
subjects  uk  to  which  decisions  recently  have  beeti  rendered  of  which  many  people 
do  nut  approve,  I  assume  that  the  sponsor  of  the  hill  probably  Is  among  that 
nunilier.  Willi  some  of  these  decisions,  I  am  In  disagreement  However,  If  we 
ure  to  lake  away  Jurisdiction  from  the  Supreino  Court  every  lime  we  do  not 
agree  wllh  Its  doctrine  on  Ihe  subject,  we  certainly  are  doing  violence  to  the 
hleal  of  government  uniter  law  which  we  prize  so  highly.  In  fact,  should  this 
pro|H>sal  become  law,  1  would  not  consider  It  an  unjust  comment  that  the  Con¬ 
gress  Imd  Indicated  Its  desire  Hint  State  and  Federal  action  of  Hie  sort  descritad 
should  la?  fmnl  of  couslMidlonul  reslrnluts. 

In  nddlllon  to  Iho  dubious  character  of  Hie  projswd  from  the  slandjsdnt  of 
eoiisHliitbmal  ethics,  It  sliouht  Is*  noted  Hint,  as  drafted,  the  measure  would  not 
destroy  Hie  Jurisdiction  of  the  lower  Federal  courts  to  deni  with  such  Issues, 
it  therefore  would  not  prevent  Judicial  review  of  the  questions  Involved.  All  It 
would  do  Is  to  preclude  Ihe  iiosslhlllty  of  a  flnnl  and  authoritative  determination 
of  these  Issues  by  Hie  Huprcme  Court.  It  would  expose  us  to  the  possibility  of 
variant  rulings  In  dllTcrent  circuits  or  districts,  an  undesirable  situation. 

Insofar  ns  the  decisions  at  which  the  proposal  seems  to  be  aimed  Involve  In¬ 
terpret  at  Ion  of  eougresslonnl  language,  Hie  real  remedy  for  any  Judicial  error 
which  may  have  been  made  lies  In  corrective  redrafting  of  the  acts  or  resolutions. 
This  Is  particularly  true  of  Hie  puzzling  questions  which  arise  concerning  Federal 
preemption  of  State  action  In  areas  of  authority  common  to  the  Nation  and  to  the 
States.  Mr.  Benjamin  Wlmm,  of  Chicago,  and  I  made  n  suggestion  for  promoting 
clarity  In  that  respect  In  an  article  In  tho  February  1057  Issue  of  the  American 
Bar  Association  Journal  at  page*  JHl-l.'if,  1MM0U  Our  proposal  has  been  ap¬ 
proved  by  Hie  Amerleati  Hut  Association,  baa  been  recommended  to  Congress  for 
action,  find  I  understand  that  steps  nre  being  taken  to  call  It  to  the  attention  of 
Hie  Committee  on  Utiles  of  the  Senate  nnd  the  House  of  Keprcscn  tat  Ives,  re- 
sjks*  lively. 

It  seems  to  me  Hint  8.  2010  Is  a  measure  that  should  not  Ik*  adopted,  nnd  that 
there  nre  fur  better  ways  of  accomplishing  nny  proper  purjioKc  nt  which  It  Is 
aimed. 


Sincerely  yours, 


Maurice  II.  Mekrim,, 
Research  Professor  of  fsiic. 


The  University  of  Okeaiioma, 

Comege  or  Haw, 

Xorman ,  Okta.,  February  12,  1958. 

Hon.  Tiioma8  C.  Hennings,  Jr., 

United  States  Senate,  Senate  Office  Building, 

Washington ,  D.  C . 

Dear  Senator  Hennings:  I  am  referring  your  letter  In  regard  to  Senate 
bill  2640  to  Dr.  Maurice  II.  Merrill,  research  professor  of  our  faculty.  Although 
I  am  opposed  to  this  bill,  I  do  not  teach  courses  in  the  area  in  which  it  falls. 
Dr.  Merrill  does.  Therefore,  I  believe  that  he  would  be  able  to  write  a  better 
analysis  of  It. 

Sincerely  yours, 

George  B.  Fraser,  Acting  Dean . 
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WlM-AMKTTE  UftIVKRftITY, 

(JoU.»JK  or  I/AW, 

Salem ,  Oreg.,  February  H,  1958. 

Hop.  Thomas  O.  IIknninoh,  Jr., 

(Stiffed  State*  Senate,  Committee  on  the  Judiciary, 

Waihtngton,  IK  V . 

Dear  Senator  Uknninus:  Thank  you  for  your  toller  of  February  7  concerning 
Bonn  to  bill  12040. 

1  Imvo  rom)  the  bill  over  nml  my  reactions  to  It  nre  ns  follows : 

I  nm  opposed  to  section  (1)  of  the  bill  because  I  feel  Hint  occasionally  con¬ 
gressional  coinmltteo  members  linvo  been  unfair.  Tbo  very  imturo  of  tlio  iwwer 
inny  lend  nt  times  to  excesses.  Where  the  rights  of  the  citizen  appearing  ns  a 
witness  before  these  committees  are  violated,  the  Supremo  Court  should  Imve 
the  Jurisdiction  to  hear  cases  brought  to  It  by  appeal  or  writ  of  eerllornrl  In 
the  nun's  where  there  hnH  lieen  nil  abuse  of  Investigative  power. 

The  remainder  of  the  bill  1  do  not  oppose  because  I  feel  Hint  tho  Supreme 
Court  could  go  too  fnr  In  assuming  powers  traditionally  exercised  by  tho  Slates. 

Sincerely, 


Sr.  ward  liters  k,  Dean. 


llKRKRtRY,  UAt.tr.,  J>'c&ntari/  18,  1958 . 

lion.  Thomas  O.  IIrnnknos,  Jr„ 

Unffrd  State*  Senate,  \Va*h(npton,  IK  V. 

l>n ar  Senator  :  Your  letter  of  February  7,  1WS8,  with  which  yon  enclosed  a  copy 
of  S.  IMHO,  has  been  forwarded  to  mo  In  California  whero  I  lmvo  been  living  slnco 
retirement  at  the  law  school  of  the  University  of  Pennsylvania.  Having  devoted 
much  of  a  professional  lifetime  to  study  of  government  mu!  law  under  our  Consti¬ 
tution,  and  having  had  somelhlng  (o  do  with  security  and  subversive  activities 
as  a  special  assistant  to  the  Attorney  (lenernl  of  tho  United  Slates,  1041-13,  I 
Hint  S.  2016  of  especial  Inlcrcst.  There  Is  no  time  to  analyse  I  ho  bill  as  1  would 
like,  but  let  me  comment  briefly. 

In  Ibc  first  place,  any  plausibility  provided  by  entitling  H.  2640  "A  hill  to  limit 
the  appellate  Jurisdiction  of  the  Supreme  Court  In  certain  cases'1  Impresses  me  au 
being  utterly  specious.  Of  course  tbo  Congress  has  power  under  tho  Constitu¬ 
tion  to  make  exceptions  and  regulations  with  respect  to  the  Court's  appellate  Juris¬ 
diction  (art.  HI,  sec.  2,  clause  2),  Hut  no  Congress  wl I h  any  sense  of  responsi¬ 
bility,  even  In  anger  nt  something  which  tho  Court  may  have  decided,  Is  going  to  be 
tolerant  of  n  frontal  attack  npon  the  entire  plan  and  procedure  of  appellate  Juris¬ 
diction  which  has  boon  developed  so  painstakingly  over  the  years  In  a  series  of 
major  enactments  beginning  with  the  Judiciary  Act  of  1780.  The  Congress  also 
has  a  literal  power,  1  assume,  to  abolish  all  Inferior  Federal  courts,  but  It  Is  In¬ 
conceivable  that  it  would  do  so.  The  Congress  Is  solely  responsible  for  the  raising 
of  revenue  and  the  making  of  appropriations;  but  again  I  think  It  simply  Incon¬ 
ceivable  that  It  would  strike  nt  a  coordinate  department  of  tho  Government  by 
refusing  to  provide  funds.  S.  2040  proposes  no  mere  modification  of  Iho  Court's 
appellate  Jurisdiction.  It  Is  a  frontal  attack  upon  the  Court's  unique  rosiK>nslbl!ity 
for  the  administration  of  judicial  power  under  our  tripartite  system  of  government. 

In  tho  second  place,  provisions  of  S.  2610  which  purport  to  be  no  more  than  added 
limitations  upon  appoltute  Jurisdiction  nre  actually  and  In  unavoidable  effect  pro¬ 
posals  of  revolutionary  readjustment  In  the  sepn ration  and  balance  of  powers  and 
of  unprecedented  restrictions  upon  due  process  under  a  government  of  laws  and 
not  of  men.  Judicial  review  of  the  fuuetlontng  of  legislative  committees  has  been 
exceedingly  cautious  in  this  country  and  will,  I  anticipate,  continue  to  be  so; 
but  the  possibility  has  long  since  become  an  Important  feature  of  the  scheme  of 
checks  and  balances.  It  would  seem  utterly  Improvident  to  eliminate  even  the 
possibility  ns  proposed  in  the  blit's  clause  (1).  Do  we  wish  seriously  to  cast  our 
Congress  in  tho  role  of  a  supreme  soviet?  Or  our  Executive,  ns  proposed  In  clause 
i2)f  In  the  role  of  a  sort  of  presidium  In  terms  authorised  to  substitute  the 
purge  for  orderly  procedures?  Of  clause  (3)  I  can  only  say  that  it  appears  to  have 
been  formulated  In  an  amazing  disregard  of  essential  national  supremacy  in 
matters  of  national  security.  As  to  clause  (4),  I  would  anticipate  that  most  of  the 
bodies  to  wiiich  it  Is  Improvhlently  addressed  would  continue  notwithstanding  to 
administer  iu  accord  with  our  best  educational  traditions,  but  lapses  would  be 
invited  and  there  would  be  those  to  take  advantage  of  the  Invitation.  The  phrase 
'•subversive  activities  In  Its  teaching  body"  can  be  made  to  mean  anything  from 
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(reason  to  more  policies  or  opinions  with  which  mi  administering  body  tuny  dis¬ 
agree.  Tho  results  could  easily  bo  devastating.  Tho  whole  bill,  clauses  ( 1 )  to  (5) 
Inclusive,  npjs’nrs  to  bo  til  mod  at  an  emasculation  of  tho  Bill  of  Bights  In  every¬ 
thing  that  perlnhiH  to  "security”  or  ‘‘subversive  activities.”  Arc  we  In  such  dire 
slrnllH  In  mutters  of  security  Hint  our  whole  tradition  of  due  process  under  a 
government  of  laws  inusl  be  abandoned?  I  llilnk  not.  On  the  contrary,  I  sug¬ 
gest  that  tho  tradition  Is  t/iurce  of  our  greatest  strength.  .... 

It  Is  gratifying  lo  know  that  you  will  appear  ns  a  witness  ngalnst  this  legis¬ 
lation.  As  presently  presented,  I  find  nothing  of  merit  In  It.  On  the  contrary,  I 
am  constrained  to  regard  It  as  an  Insidious  and  shocking  attack  U]»on  principles 
tong  considered  fundamental  In  our  governmental  system. 


Sincerely  yours, 


Ehwin  1).  Dickinson,  Professor  of  f/iw ,  Hmcrltu* . 


University  or  Pennsylvania, 

The  Law  School, 
Philadelphia,  February  19,  1968. 

Hon.  Thomas  O.  Henninob,  Jr, 

United  tftatvM  Hcnato,  Washington,  D.  0 . 

My  Dear  Sknatob  Hennings:  I  am  grateful  to  you  for  calling  to  my  attention, 
once  again,  what  scorns  to  be  undesirable  legislation,  I  very  much  appreciate 
your  invitation  to  express  my  views  with  respect  to  this  legislation  (B.  2040,  85th 
Cong.,  1st  sess.).  Dean  Jefferson  B.  Fordham,  my  respected  colleague  here. 
Is  preparing  to  appear  with  u  full  statement  In  opposition  to  the  legislation.  I 
have  discussed  tho  proposals  with  Dean  Fordham  and  with  others  and  agree 
entirely  with  what  Dean  Fordham  shall  say  In  opposition  to  the  legislation.  I  do 
not  bcllovo  that  I  could  bring  forward  any  more  cogent  reasons  than  the  ones 
which  Dean  Fordham,  a  recognised  student  of  the  legislative  process,  will  develop. 

1  am  certainly  surprised  that  tho  action  reporting  the  legislation  favorably 
from  the  subcommittee  should  have  been  taken  on  the  basis  of  such  a  "bobtalled” 
procedure.  Surety  any  proposal  which  alters  so  seriously  the  working  arrange¬ 
ment  regarding  appellate  Jurisdiction  which  was  set  up  In  the  very  earliest  years 
of  our  history,  should  be  studied  much  more  deliberately  and  much  more  fully 
than  apparently  it  has  been. 

Very  truly  yours, 

Covey  T.  Olives,  Professor  of  Law. 


University  or  Pittsburoh, 

The  School  op  Law, 
Pittsburgh,  Pa.,  February  25, 1958. 


Thomas  O.  Hennings,  Jr., 

United  Stale*  Senate,  Washington,  D.  O. 


Dear  Senator  Henninos:  This  Is  In  reply  to  your  letter  of  February  7  ad¬ 
dressed  to  my  predecessor,  Dean  Larson,  and  relating  to  S.  2646.  I  have  con¬ 
sidered  the  subject  matter  of  this  bill  so  Important  that  I  have  requested  all  the 
members  of  my  full-time  faculty  to  give  it  full  consideration  as  a  basis  for  provid¬ 
ing  you  with  a  Joint  statement  of  their  views. 

Very  briefly,  It  Is  our  consensus  that  the  proposed  legislation  is  extremely  objec¬ 
tionable  in  several  fundamental  respects.  Recognizing,  of  course,  the  power  of 
the  Congress  to  deal  with  the  Jurisdiction  of  the  Federal  courts,  we  nevertheless 
feel  that  this  proposal  offends  against  basic  constitutional  principles  In  respect 
of  individual  rights,  the  distribution  of  power  among  the  three  branches  of  the 
National  Government  and  that  between  the  Federal  Government  and  the  States. 

We  believe  that  Its  violation  of  these  principles  is  so  plain  as  to  make  It  not 
only  unnecessary  to  analyze  and  criticize  It  in  detail,  but  also  to  make  It  undesir¬ 
able  to  do  so  lest  In  undertaking  specific  analytical  consideration  its  glaring  faults 
might  seem  in  some  sense  condoned. 


Very  truly  yours, 


Thomas  M.  Cooley  If,  Dean. 


1 
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CUHIIKRI.ANU  UNIVERSITY 

Hcimni,  (ik  Law, 

Lchmicm,  Tcimi.,  KrAmnrv  II,  1958. 

lion.  Thomas.  0.  Henning*,  Jr., 

Unf/rd  tihtft*  Senate,  XVoihinytou,  Ih  0 . 

Dear  Senator  Uknmnuh:  I  have  your  lollor  of  Kchrunry  7,  I0.VS,  icganllug 
Senate  MU  Will. 

I  consider  this  n  very  unwise  piece  of  legislation,  for  ns  you  have  wo  aptly 
(drill'd  “It  would  work  n  IkimIo  change  In  our  government  id  system.**  1  Isdleve 
this  change  to  be  Ul  advised  per  wo,  mid  further  1  llitnk  It  would  set  n  dangerous 
precedent  for  piecemeal  destruction  of  ollior  fundamental  concepts  of  our  govern¬ 
mental  system. 

In  toy  opinion,  wllli  reference  to  congressional  hearings,  l  1**1  love  on  tmmornu* 
occasions  tho  congressional  commlttis*  have  gone  fur  Itoyond  tlio  Isninds  of 
democratic  duo  process,  mid  Hint  therefore  disagreement  wllli  Indli  Congress  mid 
tlio  Supreme  Court  omi  lie  found  In  this  (told. 

l’ivsumahly  If  tho  decisions  of  tho  circuit  courts  of  npitcul  do  not  please 
(\nigcoas,  tho  iioxl  slop  would  ho  n  Mil  to  withdraw  Jurisdiction  lit  those  inuttorH 
from  wild  courts.  1  four  this  Mil  would  Ih»  a  throat  to  nil  courts  on  all  inutlors 
to  ngreo  with  and  uphold  tlio  notions  of  Congress  or  otso  risk  tho  loss  of  Jnrlsdlc- 
tton  tu  such  tun t tors. 

1  Imvo  not  attempted  to  deal  with  tho  cuiistlfuttnimllfy  of  tho  Idtl  hut  lonvo 
that  question  to  others  who  aro  moroexiierl  In  tho  tlohl. 

In  my  otdnlon,  tho  solution  tins  In  mnro  discrimination  by  tho  Judiciary  Com¬ 
mittee  and  tho  Heunto  Iti  tlio  eoiillrnmUon  of  npiKdiilcca  to  tlio  Supremo  Conn. 
1  Kdlovo  a  Uvm  policy  of  insisting  that  npiiolntmoiits  to  tlio  Court  ho  from  the 
Judiciary  would  go  a  Ioiik  way  toward  solving  tlio  protdem. 

This  Mil  deserves  a  full,  tfellticrntc  hearing.  II  Is  a  drastic  piece  of  legislation 
and  In  my  opinion  should  lie  defeated. 

Yours  very  truly, 

tlKlHSlM  II.  WAIKKH,  hvtltt. 


SOUTHERN  MKTH0M8T  UNIYERRITT 

Sc  iiooi.  ok  Law. 
Italia*,  Te February  U,  1958. 


Hon.  Tito  was  C.  Urn  nings,  Jr., 

United  Matt*  Senate,  Wellington,  />.  C. 


Mv  Dear  Senator  Hennings:  Itocelpl  Is  acknowledged  of  yours  of  February 
ft  In  which  you  enclosed  copy  of  S.  2d4d.  Without  going  Into  a  detailed  discussion 
of  the  Mil  mid  Us  various  provisions,  I  am  very  much  opposed  to  tho  iwssngo 
of  such  an  act  which  would  limit  the  appellate  Jurisdiction  of  the  Supremo  Court 
In  a  review  or  consideration  of  any  of  tho  matters  Included  In  such  proposed 
legislation.  Many  valid  reasons  might  1h>  assigned,  Including  mi  iihrldgmont 
or  limitation  of  tho  right  of  Judicial  review  nnd  a  prohibition  ngnlnst  a  right 
of  review  of  the  committees,  agencies,  or  Inmrds  as  dcserlUsI  t heroin. 

1  might  add  that  I  road  your  letter  mid  promised  legislation  to  our  entire 
faculty  (consisting  of  21  mendiorsL  mul  they  unanimously  voted  ngnlnst  such 
proposed  legislation. 

With  highest  esteem  and  host  wishes,  l  am 
Very  sincerely  yours. 


UonERT  O.  Storky,  Dean . 


Hod.  Thomas  C.  Hennings,  Jr„ 

Semite  O/fiee  Building,  Washington,  D.  C . 


The  University  oe Texas, 

Hchooi,  op  Law, 
da  Alfa,  February  /(,  1958. 


Dear  Senator  Hennings:  Our  dean,  Kenneth  Woodward,  who  Is  acting  while 
Dean  Keeton  is  on  temporary  leave,  has  shown  me  your  teller  of  concern  about 
S.  2t>46.  and  invited  my  comment. 

I  welcome  the  opportunity  to  express  to  you  my  feeling  about  this  proposal  to 
limit  the  appellate  jurisdiction  of  the  United  States  Supremo  Court.  As  a  pro¬ 
fessor  of  constitutional  law  for  some  years  I  have  been  a  close  student  of  tlio 
Court  and  of  constitutional  matters.  I  am  the  author  of  The  Supreme  Court 
Speaks,  published  in  1050,  which  is  a  historical  study  of  the  Court. 
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I  nin  utterly  khLohImIumI  llml  11  bill  of  lid*  nature  cnn  receive  nny  scrlmi*  ron- 
Kldcrullon  nt  nit  In  the  Hcnnto  of  the  United  Stale*.  II  file*  directly  In  the  face 
of  our  great  tradition  of  Anierlcnu  IHierly.  II  In  particularly  disturbing  nl  Oie 
present  (line,  Ikh*uu*i*  I  would  luive  thought  Hint  Anierlen  Ih  now  ready  to  see 
Hie  error  of  IIh  way*  of  I  lie  past  few  year*  In  nil  HI  rig  progress  by  ove  risen  Imi* 
security  measure*.  Tlie  Kintslnri  scientific  achievement*  linve  Just  revealed  to 
iih  Hint  we  ran  never  iimleli  Ihe  Russian*  If  we  n|K*  llielr  ladle*  by  limit Idk  our 
Irndllloiinl  liberty.  We  should  linve  discovered  Hint  limiting  freedom  limit* 
Intellectual  progress  on  nil  front*.  Including  those  wliere  progress  I*  essential 
toimtlonn)  survival. 

H.  2010  ran  linve  only  one  puriHise,  to  place  n  limit  njion  Hie  trend  of  recent 
Supreme  Knurl  derlHhms  In  Hienren  of  seeurlly  measure*.  Yet  Hie  decision*  In¬ 
volved  ft  re  Hie  very  one*  whlrli  linve  Iwen  (minting  Ihe  way  lo  pre*er\ niton*  of 
I  hose  IHierlle*  Hint  every  Amerlenu  hold*  dear,  mid  *hoiihl  Ik*  rend  hy  nil  n* 
wlw*  trndlttonnl  division*  In  n  lime  when  other*  were  forgetting  the  lessons  on 
freedom  of  our  forefnlher*.  We  ran  never  equal  Ihe  (Vmiuiunlsls  In  coerced 
conformity.  We  tun  hral  them  only  through  the  uUHznllnn  of  the  one  ramrnodlly 
they  ran  never  liiivi*-- freedom.  We  linve  tended  to  lose  sight  of  Hils  In  Ihe  (wist 
few  yen r*.  lint  wemimol  help  hid  know  II  now. 

Of  course,  vlfnl  nntlomil  sivrels  must  Ik*  safeguarded.  And  Hit*  principle  hn» 
hen  recognised  time  nnd  lime  ngnln  hy  Ihe  present  Supreme  Court.  Hut  beyond 
IldK  nreu  our  ficopto  must  Ik*  free  to  Hilnk  mid  work  nnd  ndvnnce.  This  I*  posh 
live  security.  II  I*  now.  mid  nlwny*  hn*  hen,  the  greatest  strength  of  our 
NnHon.  We  hegnu  lo  full  behind  only  when  we  forgol  Ihls.  It  I*  Impossible  to 
nnd  Hie  word*  to  express  the  extent  to  which  Mil*  like  S.  24IH  should  he  ojs 
l*i*ed.  This,  nnd  nny  other  hill  whfcti  hn*  Hie  elTeet  of  linjiedlng  our  national 
progress  uniter  Ihe  guise  of  being  n  valid  security  measure,  would  *ow  the 


seeds  of  nnltonnl  disaster. 

May  I  otter  yon  my  sincere  nnd  hrnrlfelt  congratulations  iijnn  your  slnnd 
concerning  thl*  |»ro|H»seil  inensure.  I  f«*el  ronfldent  Hint  your  effort*  will  lie 
successful.  I  cnnnol  conceive  t tint  the  Senate  of  Hie  United  fllntes  could  pass 
viicli  ii  |K*ride1oiiH  measure. 

Very  truly  your*,  - 

Jkkrk  8.  Williams,  Professor  of  Kate.  ‘5 


Univkubity  or  Utah, 

Cohijnr.  of  Haw, 

Salt  fsike  City ,  February  J 7, 

Hon.  Tiiomah  C.  llrxMNUH,  Jr., 

United  States  Senate,  Washington,  IK  V . 

My  Dkar  Senator  Tlinnk  you  for  railing  my  attention  to  Senate 

hill  24-ill,  which  would  have  Hie  effect  of  llmlttng  the  appellate  Jurisdiction  of 
H10  Supremo  C*ourt.  In  my  opinion  I  hi*  inensure  should  he  vigorously  opposed. 

Kor  one  thing,  It  would  undermine  the  authority  of  the  Court  n*  a  guarantor 
of  constitutional  government,  for  It  would  deprive  that  body  of  Jurisdiction  Jn 
rases  Involving  basic  constitutional  rights.  Thl*  is  particularly  serious  because 
the  nreft  of  deprived  jurisdiction  1*  one  In  which  constitutional  prerogatves  too 
frequently  linve  lieen  Ignored. 

There  Is  also  n  substantial  possibility  that  thl*  measure  would  be  unconsti¬ 
tutional.  It  seems  likely  that  It  would  violate  Ihe  due  process  clause  of  the 
fifth  amendment  because  witnesses  before  congressional  committees,  alleged 
subversives  nml  lawyers  could  not  obtain  n  uniform  adjudication  of  their 
l>oUtlcal  and  civil  rights  before  the  highest  Court  In  the  land,  while  other  cate¬ 
gories  of  persons  could.  There  thus  Is  created  a  very  arbitrary  classification 
which  would,  I  believe,  do  violence  to  the  Constitution. 

While  this  argument  admittedly  needs  further  research  and  elaboration.  I 
raise  the  question  because  I  think  it  needs  consideration. 

Respectfully  yours, 


Daniel  J.  Dykstra,  Dean. 
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College  op  William  and  Mary, 
Marshall-Wythe  School  of  Law, 
Wttftomjduiy,  Vo.,  February  H,  1958. 

Hon.  Thomas  C.  Hennings,  Jr., 

United  States  Senate , 

Committee  on  the  Judiciary, 

Washlnglon,  D .  O. 

Dbab  Senator  Hennings:  Thank  you  for  your  letter  with  reference  to  S. 
2046.  I  have  read  this  proposed  bill  and  have  also  submitted  it  to  our  Prof. 
James  P.  Whyte,  professor  of  constitutional  law.  We  are  both  opposed  to  the 
bill  on  the  ground  that  it  would  be  a  long  and  undesirable  step  In  the  direction 
of  a  police  state.  We  also  have  grave  doubts  as  to  Its  constitutionality  and 
are  pleased  that  you  are  planning  on  opposing  it. 

Sincerely  yours, 


(Signed)  D.  W.  Woodbridge. 
(Typed)  Dudley  W.  Woodbridge. 


University  op  Washington, 

School  op  Law, 
Seattle ,  February  19, 1958 . 

Hon.  Thomas  O.  Hennings,  Jr., 

United  States  Senate,  Washington,  D .  O . 

Mr  Dear  Senator  Henninos  :  In  your  letter  to  me  of  February  7,  1058,  you 
ask  for  comments  upon  S.  2040,  introduced  by  Senator  Jenner. 

There  is  no  doubt  as  to  the  Senator’s  source,  material  for  the  persently  pro¬ 
posed  legislation;  he  might  well  have  said,  “The  following  cases  decided  by  the 
Supreme  Court  of  the  United  States  are  henceforth  not  to  be  law,  and,  further¬ 
more,  the  Supreme  Court  will  never  again  be  able  to  decide  any  cases  raising 
similar  questions  •  ♦  V  The  list  Is  easy  to  compile : 


Subdivision  op  S.  2646 


Supreme  Court  Decision 


(1)  Contempt  of  Congress 

(2)  Dismissal  of  Federal  employees 

(3)  State  regulations  concerning  sub¬ 

versives 

(4)  School  regulations  concerning  sub¬ 

versives 

(5)  State  action  concerning  admis¬ 

sion  to  practice  law 


WafMits  v.  United  States  (June  1957) 
Hailey  v.  Richardson  (April  1951) 
Pcnnsylrania  v.  Rctson  (April  1950) 

Slochowcr  v.  Board  of  Education  (April 
1950) 

(o)  Kontgsberg  v.  State  Bar  of 
California  (May  1957) 

(b)  Schware  by  Board  of  Bar  Ex¬ 
aminers  of  New  Mexico 
(May  1957) 


The  evil  of  this  bill  is  not  only  that  It  thwarts  judicial  review  in  the  particular 
fields  specified  but  also  that  It  could  be  the  beginning  of  a  complete  emasculatlou 
of  the  court  system.  Today,  Senator  Jenner  would  deprive  the  Supreme  of 
appellate  jurisdiction  in  cases  involving  five  specific  subjects.  A  year  from 
now*  he  may  well  add  to  the  list  those  subjects  upon  which  Urn  Supreme  Court’s 
decisions  in  the  next  12  months  have  met  with  the  Senator’s  disfavor. 

This  would  certainly  be,  in  effect,  judicial  decision  by  legislation,  not  ns  to 
the  particular  parties  involved,  to  be  sure,  but  at  least  as  to  all  similar  cases 
to  arise  in  the  future.  Such  legislation  would  serve  to  frustrate  the  function 
of  the  Court  to  the  point  of  making  it  meaningless,  depriving  its  decisions  of 
value  as  precedents.  This  result,  of  course,  is  what  Senator  Jenner  wants  to 
achieve  with  respect  to  the  six  listed  recent  decisions.  However,  the  price 
of  his  objective  is  that  the  Court  would  be  unable  to  perform  its  function  as 
an  impartial  tribunal  if  its  members  know  that  decisions  must  meet  with  ain 
proval  of  elements  of  Congress,  the  penalty  of  disapproval  being  that  the  Court’s 
jurisdiction  in  those  areas  would  be  removed.  While  existing  precedent  indi¬ 
cates  that  Congress  may  possibly  do  this,  I  think  so  to  deprive  the  Court  of  its 
independence  would  be  contrary  to  the  spirit  of  the  Constitution,  ns  indicated, 
among  other  places,  in  its  provision  giving  members  of  the  Court  life  tenure 
and  protection  against  salary  reductions.  ? 
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A  further  evil  of  the  proposed  legislation  Is  that  by  removing  the  appellate 
jurisdiction  from  the  Supreme  Court  in  these  five  fields  of  subject  matter,  the 
courts  of  appeal  ol  the  10  circuits,  to  say  nothing  of  the  courts  of  the  several 
States,  would  be  left  without  a  court  of  last  resort  to  resolve  conflicting  deci¬ 
sions  on  Federal  questions  in  these  same  fields.  If  these  subjects  were  all  of 
purely  local  law,  the  lack  of  a  single  judicial  forum  to  resolve  the  conflicts 
would  not  be  so  bad,  perhaps,  but  involved  here  are  questions  of  national  im¬ 
portance  in  sensitive  fields  of  subject  matter  where  the  uniformity  and  the 
dignity  of  Supreme  Court  decision  are  highly  desirable,  if  not  Indispensable. 

One  final  point;  The  proposed  bill  deals  with  appellate  review  upon  a  subject 
matter  basis,  not  upon  a  procedural  basis.  Heretofore,  congressional  action  as 
to  the  appellate  Jurisdiction  of  the  Supreme  Court  has  been  concerned  with  the 
mechanics  of  the  operation  of  the  judicial  system,  dealing  with  whether  the 
claim  of  Federal  right  was  upheld  or  denied  by  the  State  court,  with  whether 
there  was  to  be  a  right  of  appeal  or  merely  review  by  certiorari,  and  with 
whether  Injunctive  relief  against  the  enforcement  of  legislation  has  been  sought 
How  different  it  is,  and  how  inappropriate  it  is,  that  Congress  should  make 
appellate  jurisdiction  of  the  Supreme  Court  depend  on  the  subject  matter. 
Assuming,  of  course,  as  we  do,  that  the  subject  matter  is  otherwise  properly 
before  the  Court  under  the  grant  of  judicial  power  under  article  III  of  the 
Constitution,  I  see  no  other  basis  for  the  proposed  legislation  than  that  we  are 
to  consider  the  Constitution  amended  so  that  the  due  process  and  equal  protec¬ 
tion  clauses  of  the  5th  and  14th  amendments  are  not  to  apply  where  they  are 
most  needed. 

Sincerely, 

Georoe  Neff  Stevens,  Dean. 

Robert  L.  Fletcher,  Professor. 

Cornelius  J.  Peck,  Professor. 


The  University  of  Wisconsin  Law  School, 

Madison •,  February  17, 1958 . 

Senator  Thomas  0.  Hennings,  Jr.# 

Senate  Office  Building,  Washington,  D.  0. 

Dear  Senator  Hennings:  This  Is  In  reply  to  your  letter  of  February  7  to 
John  Ritchie,  formerly  dean  of  this  law  school,  concerning  the  bill,  S.  2646,  to 
limit  the  apellate  jurisdiction  of  the  Supreme  Court  in  certain  cases.  I  agree 
that  the  question  raised  by  the  bill  is  serious,  and  that  its  enactment  would  be 
most  unwise. 

I  have  no  doubt  that  the  bill,  if  passed,  would  Itself  be  constitutional.  The 
appellate  Jurisdiction  of  the  Supreme  Court,  under  the  Constitution  is  “with 
such  exceptions,  and  under  such  regulations,  as  the  Congress  shall  make.”  (Con¬ 
stitution  United  States  art.  Ill,  sec.  2).  If  the  bill  should  pass,  therefore,  the 
Supreme  Court  would  no  longer  have  appellate  jurisdiction  in  the  kinds  of 
cases  listed :  that  Is  to  say,  the  decision  of  the  highest  court  below  the  Supreme 
Court  would  be  final. 

There  are  in  the  United  States  today  59  such  highest  courts  below  the  Supreme 
Court  (40  State  supreme  courts  plus  the  United  States  courts  of  appeals  in  11 
Federal  circuits).  Cases  of  the  sorts  listed  In  the  bill  might  be  presented  for 
decision  In  any  of  these  courts,  and  in  whatever  ones  presented  the  decisions 
would  be  final.  Final,  but  not  uutform.  For  it  is  quite  impossible  to  thluk  that 
on  close  cases  the  judges  of  these  59  different  courts  would  be  likely  to  reach 
uniform  results. 

It  Is,  of  course,  not  uncommon  in  our  Federal  system  to  have  different  rules 
of  law  in  different  States  on  many  subjects.  Wisconsin  may  have  a  different 
policy  from  Indiana  on  many  things  without  endangering  the  Union.  But  on 
the  question  of  the  rights  and  liberties  of  citizens  under  the  Constitution  of  the 
United  States  there  ought  to  be  one  rule.  Certainly  your  constitutional  rigfbs 
or  mine  should  not  depend  on  whether  the  case  in  which  they  are  involved  hap¬ 
pens  to  be  for  trial  in  New  York  or  California  or  in  some  other  State  or  in  some 
other  Federal  circuit.  Yet  this  is  exactly  what  S.  2646  would  bring  about. 

The  vice  of  S.  2646  (without  at  all  considering  whether  the  recent  decisions 
to  which  its  authors  object  were  right  or  wrong)  is  that  it  destroys  the  only 
chance  we  have  of  uniformity  in  the  adjudication  of  the  constitutional  rights 
and  liberties  of  citizens  in  all  kinds  of  cases  listed  in  the  bill.  Whatever  we 
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may  think  about  particular  adjudications,  surely  we  must  all  agree  that  some 
single  and  final  unifying  authority  on  the  meaning  of  the  Constitution  Is  essen¬ 
tial  in  our  system.  On  the  kinds  of  cases  listed  in  this  bill  that  single  authority 
can  only  be  the  Supreme  Court  of  the  United  States. 

All  this  has  been  well  understood  for  many  years.  The  best  statement  of  It 
that  I  know  was  written  by  Mr.  Justice  Story  in  an  opinion  of  the  Supreme 
Court  In  1810.  ( Martin  v.  Hunter's  Lessee,  1  Wheaton  301,  4  Lawyers  Kdition 

07.)  In  that  case  the  supreme  court  of  Virginia  had  denied  the  power  of  the 
Supreme  Court  of  the  United  States  to  review  one  of  Its  decisions  on  a  Federal 
question.  The  Supreme  Court  then  reexamined  its  own  Jurisdiction  to  review 
State  courts.  Judge  Story’s  opinion  explains  at  considerable  length  why  the 
Constitutional  Convention  and  the  First  Congress  had  given  the  Supreme  Court 
that  power  in  constitutional  cases.  Among  other  things  he  said  (1  Wheaton  at 
p.  347, 4  L.  Kd.  at  p.  108)  : 

“This  Is  not  all.  A  motive  of  another  kind,  perfectly  compatible  with  the 
most  sincere  respect  for  State  tribunals,  might  Induce  the  grant  of  appellate 
power  over  their  decisions.  That  motive  Is  the  Importance,  and  even  necessity 
of  uniformity  of  decisions  throughout  the  whole  United  States,  upon  all  subjects 
within  the  purview  of  the  Constitution.  Judges  of  equal  learning  and  Integrity, 
in  different  States,  might  differently  Interpret  a  statute,  or  a  treaty  of  the 
United  States,  or  even  the  Constitution  Itself.  If  there  were  no  revising  author* 
lty  to  control  these  jarring  and  discordant  Judgments,  and  harmonise  them 
into  uniformity,  the  laws,  the  treaties,  and  the  Constitution  of  the  United  States 
would  be  different  in  different  States,  and  might,  perhaps,  never  have  precisely 
the  same  construction,  obligation,  or  efficacy,  in  any  two  States.  The  public 
mischiefs  that  would  attend  such  a  state  of  things  would  be  truly  deplorable ;  and 
it  cannot  be  believed  that  they  could  have  escaped  the  enlightened  convention 
which  formed  the  Constitution.  What,  indeed,  might  then  have  been  only 
prophecy,  lias  now  become  fact;  and  the  appellate  Jurisdiction  must  continue  to 
be  the  only  adequate  remedy  for  such  evils.” 

I  am  confident  that  the  Judiciary  Committee,  and  the  Senate,  will  agree  that 
this  is  still  good  sense. 

Respectfully, 

Charles  Bunn,  Professor  of  Loir. 


Senator  Hennings.  And  them  am  a  number  of  lawyers  hem. 

Richard  W.  Hogue,  Jr.,  chairman,  committee  on  Federal  legisla¬ 
tion  of  the  Association  of  the  Bar  of  the  City  of  New  York. 

Mr.  Herman  Phleger,  whom  I  am  sum  tW  chairman  knows  and 
knows  favorably  as  an  ablo  lawyer  and  scholar  and  who  was  counsel 
of  the  State  Department  for  a  number  of  yearn : 


I  believe  that  it  would  be  prejudicial  to  the  public  interest  to  enact  Senate  hill 
S.  2040. 

The  object  and  effect  of  this  proposed  measure  is  to  deprive  the  Supreme  Court 
of  Its  present  jurisdiction  In  five  important  areas  of  constitutional  law. 

And  our  friend  Herman  Phleger  goes  on  to  discuss  the  matters. 


This  attack  on  the  Court  Is  not  only  damaging  to  Its  prestige  and  dignity,  but 
if  the  bill  were  passed,  It  could  not  hut  cause  n  lessening  of  public  esteem  for  the 
Congress. 

For  these  reasons,  it  is  urged  that  the  Judiciary  Committee  do  not  favorably 
report  this  measure. 

And  then  we  have  nn  article  by  Arthur  Krock  of  the  New  York 
Times. 

A  letter  from  Berl,  Potter  &  Anderson,  formerly  Ward  &  Gray, 
with  whom  the  chairman,  I  am  sum,  is  familiar. 

I  agree  with  you  completely  in  opposing  the  enactment  of  Senate  bill  2040  to 
limit  the  appellate  division  of  the  Supreme  Court  in  certain  cases.  It  seems  to 
me  that  you  have  gone  right  to  the  heart  of  the  matter  when  you  pointed  out  at 
the  hearings  that  the  enactment  of  this  bill  would  result  in  different  constitu¬ 
tional  interpretations  in  different  parts  of  the  country. 
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Piper  and  Mnrbury.  The  Chairman  knows  and  will  recall  that  the 
ejder  Mnrbury  was  at  one  time  president  of  the  American  liar  Asso¬ 
ciation.  Mr.  Mnrbury  said : 

In  my  opinion  It  Is  a  very  bad  bill. 

Mr.  Paul  F.  Good,  a  (general  practitioner  in  Omaha,  Nebr. : 

i  wish  to  express  my  concern  over  the  provision  of  S.  2046  now  pending  before 
the  Judiciary  Committee  of  the  United  States  Senate.  It  constitutes  a  radical 
departure  from  our  American  system  of  Judicial  review  and  protection  of  the 
rights  of  Individuals. 

lie  sent  us  a  brief  for  our  perusal  and,  I  hope,  our  enlightenment. 

McLane,  Carlton,  Graf,  Green  &  Brown,  Manchester,  N.  ft. 

McCarter,  English  A  Studer,  Newark,  N.  J. 

Patterson,  Belknap  &  Webb,  l  Wall  Street,  New  York. 

Winthrop,  Stimson,  Putnam  &  Roberts,  40  Wall  Street,  New  York: 

I  am  enclosing  herewith  a  statement. 

I  am  a  member  of  the  liar  of  the  Supreme  Court  of  the  United  States  and  of  the 
State  of  New  York  and  I  aiu  a  past  president  of  the  Association  of  the  Bar  of 
file  City  of  New  York.  I  wont  to  record  my  sincere  hope  that  S.  2646  which 
is  a  bUt  “to  limit  the  appellate  Jurisdiction  of  the  Supreme  Court  In  certain  cases," 
will  never  receive  favorable  action. 

Kelley,  Drye,  Newhnll  &  Maginncs,  the  Hanover  Bank  Building, 
70  Broadway,  New  York : 

If  enacted,  the  bill  would  prevent  the  Supreme  Court  from  reviewing  lower 
court  decisions  on  the  validity  (constitutional  or  otherwise)  of  State  and  Fed¬ 
eral  action  In  five  specified  fields. 

The  Inevitable  result  would  be  uncertainty,  and,  even  worse,  disrespect  for 
the  courts  and  the  Constitution.  In  turn,  lower  court  decisions  Invalidating 
State  am)  Federal  action  In  these  five  fields  would  in  time  lose  their  sanction 
and  effectiveness.  We  are  bound  to  infer  that  these  results  of  the  bill  were 
intended. 

In  other  words,  the  bill  Is  an  oblique  attempt  to  malm  the  principle  of  Judicial 
review,  the  power  of  the  Court  to  determine  the  constitutionality  of  any  act  of 
the  legislature  or  the  Executive  or  the  States.  Though  this  principle  has  been 
attacked  by  different  people  at  different  times  It  has  on  the  whole  worked  very 
well. 

I  oppose  S.  2646. 

There  is  more  to  this  letter. 

I  am  confident  that,  particularly  with  the  demonstration  of  Its  disruptiveness 
that  I  know  you  will  make,  the  Judiciary  committee  will  vote  it  down. 

Harris,  Beach,  Keating,  Wilcox,  Dale  &  Linowitz,  representative 
lawyers  throughout  the  country,  Rochester,  N.  Y. 

A  letter  from  Hugh  Calkins,  Cleveland,  Ohio: 

I  happen  to  feel  that  the  recent  decisions  of  the  Supreme  Court  with  regArd 
to  the  Smith  Act,  the  conduct  of  congressional  Investigations  and  the  disclosure 
of  witnesses  In  criminal  prosecutions  are  sound.  Eveu  if  I  did  not,  however, 
I  would  feel  strongly  that  the  Supreme  Court  makes  an  important  contribution 
to  continuity  and  stability  In  the  United  States  aud  Its  decisions,  If  erroneous, 
should  be  corrected  by  legislation  and  by  the  passage  of  time  and  not  by  narrow¬ 
ing  Its  Jurisdiction. 

Paxton  and  Seasongood,  Cincinnati,  Ohio,  in  the  same  tenor: 

The  bill  seems  to  be  motivated  by  a  dislike  of  some  of  the  decisions  of  the 
United  States  Supreme  Court  in  connection  with  cases  Involving  happenings 
related  to  the  matter  sought  to  be  taken  away  from  the  Jurisdiction  of  the 
Court.  In  the  long  history  of  the  Court  there  have  frequently  been  strong  feel¬ 
ings  of  opposition  to  many  of  its  important  decisions. 
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However,  the  Supreme  Court  of  the  United  States  19  an  essential  In  our 
plan  of  government.  It  19  an  institution  aud  in  the  course  of  time  the  Justices 
whose  opinions  may  not  be  liked  cease  to  serve.  The  Court  as  such  should  not 
be  circumscribed  by  attempts  to  limit  its  jurisdiction  ns  the  bill  under  discussion 
would  do. 

That  is  from  Cincinnati,  Ohio. 

A  letter  from  Portland.  Oreg.?  in  the  same  tenor. 

A  letter  from  Raymond  Pitcairn,  Philadelphia,  Pa. : 

I  appreciate  the  opportunity  to  express  my  opinion  on  Senate  bill  2610.  *  *  • 

The  Supreme  Court  has  always  stood  and  still  stands  as  the  bulwark  of  our 
personal  liberties.  This  bill,  If  enacted,  would  Jeopardise  our  great  constitu- 
tlonal  principle  of  judicial  review  and  checks  aud  balances.  It  should  be  killed. 

Signed,  Raymond  Pitcairn,  There  is  more  of  that. 

J erome  K.  Crossman,  Dallas,  Tex,,  in  the  same  tenor : 

I  beg  of  you  to  do  everything  within  your  power  to  see  that  this  bill  be  not 

passed. 

Mr.  Chairman,  I  am  not  going  to  burden  the  record  by  reading  all  of 
these,  although  I  have  asked  that  they  be  included  in  the  record,  but 
these  are  from  representative  lawyer's  to  whom  I  had  written  and  the 
response  to  me  was  really  very  amazing.  Many  of  these  busy  lawyers 
took  time  to  write  briefs  and  to  express  themselves  as  they  have. 

I  am  delighted  to  know  that  you  will  vote  in  opposition  to  Senate  bill  2646. 

This  comes  all  the  way  from  Seattle,  Wash. 

This  bill,  If  constitutional  (which  I  doubt),  would  seriously  endanger  the 
present  separation  of  power  as  between  the  three  branches  of  our  Govern¬ 
ment.  ♦  ♦  * 

Not  enough  people  realize  what  a  fine  thing  It  Is  to  have  ail  independent  Judi¬ 
ciary  which  can  redress  the  excesses  caused  by  current  waves  of  hysteria. 

And  so  on. 

Here  are  letters  from  Salt  Lake  City,  Seattle,  and  Spokane. 

(The  documents  referred  to  are  as  follows :) 

The  Association  of  tiib  Bar  of  the  City  of  New  York, 

New  York ,  N.  V.,  February  19, 1958. 

Hon.  Thomas  0.  Henninos,  Jr., 

Senate  Office  Building,  IVasMnpfow,  D.  0 . 

My  Dear  Senator  Henninos:  Your  letter  addressed  to  Arthur  L.  Newman, 
Esq.,  has  been  turned  over  by  Mr.  Newman  to  me  as  I  have  succeeded  Llm  in  the 
chairmanship  of  the  committee  on  Federal  legislation  of  the  Association  of  the 
Bar  of  the  City  of  New  York. 

I  received  your  letter  at  a  regular  meeting  of  the  committee  held  on  February 
11  at  which  your  letter  and  the  proposed  legislation  (S.  2646)  were  presented  and 
discussed. 

The  purpose  of  the  blit  is  to  exclude  from  the  appellate  jurisdiction  of  the 
Supreme  Court  the  power  of  Judicial  review  of  cases  which  fall  within  the  area 
of  recent  decisions  of  the  Supreme  Court  dealing  with  (1)  hearings  conducted  by 
congressional  committees,  (2)  elimination  of  employees  from  the  executive  branch 
of  our  Government  for  reasons  of  national  security,  (3)  control  by  the  States  of 
subversive  activities,  (4)  control  by  schools  boards  or  similar  bodies  of  sub¬ 
versive  activities  in  its  teaching  body,  and  (5)  admission  of  persons  to  the  prac¬ 
tice  of  law  in  any  State.  Disagreement  with  the  following  decisions  in  the 
foregoing  fields,  and  possibly  others,  apparently  has  led  to  the  introduction  of  the 
bill  in  question. 

United  States  v.  Watkins  (364  U.  S.  178  (1957) ). 

Quinn  v.  United  States  (349  U.  S.  155  (1955)). 

h'mspakv.  United  States  (349  U.  S.  190  (1955) ). 

Bart  v.  United  States  (349  U.  S.  210  (1955) ). 

Peters  v.  Hobby  (349  U.  S.  331  (1955) ). 

Colo  v.  Young  (351  U.  S.  636  (1956) ). 
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Pennsylvania  v.  Nelson  (350  U.  S.  407).  , 

Cf.  Hteeezy  v.  Stale  of  New  Hampshire  (354  U.  S.l  (1057)). 

Slochoicer  v.  Goodrich  (350  U.  S.  551,  (1050) ). 

Schware  v.  Hoard  of  Bar  Examiners  (353  U.  S.  232  (1057) ). 

Konigsberg  v.  State  Bar  of  California  (353  U.  S.  252  (1057)). 

We  do  not  undertake  to  express  our  views  on  any  of  these  decisions. 

The  point  Is  not  whether  a  majority  of  a  congressional  committee  or  of  tbe 
Congress  or  of  the  public  agree  or  disagree  with  particular  decisions.  The 
point  is  that  each  dec!  dou  was  reached  lu  the  orderly  process  of  judicial  review 
and  it  is  the  view  of  our  committee  that  that  orderly  process  of  appellate  Juris¬ 
diction  should  not  be  disturbed  or  eliminated  by  legislation  of  the  type  here 
under  consideration. 

This  type  of  legislation  was  anticipated  by  our  association  over  10  years 
ago  when  a  special  committee  was  appointed  to  consider  measures  to  forestall 
future  efforts  to  invade  the  Independence  of  the  United  States  Supreme  Court 
aud  the  lower  United  States  courts  by  a  President  or  Congress  seeking  to  nullify 
or  impair  the  function  of  the  judicial  power  of  the  Government.  Enclosed  Is 
a  copy  of  the  report  of  that  special  committee.  The  resolution  appearing  In 
the  appendix  (p.  5)  was  discussed  and  adopted  (except  for  par.  B  1)  by  the 
association  at  a  stated  meeting  held  on  December  9,  1947.  You  will  note  that 
the  particular  proposal  sponsored  by  the  resolution  which  Is  relevant  to  S.  2040 
was  the  amendment  of  the  second  (unnumbered)  paragraph  of  article  III, 
section  2  of  the  Constitution  to  provide  that  “In  all  cases  arlsiug  under  this 
Constitution  the  Supreme  Court  shall  have  appellate  jurisdiction,  both  as  to 
law  and  fact.11 

Senator  John  Marshall  Butler,  on  February  10, 1953,  durlug  the  83d  Congress, 
introduced  Senate  Joint  Besolutlon  44  cmbodylug  the  recommendations  of  the 
association  ns  to  the  pro|>osed  constitutional  amendments.  Though  uo  such 
amendments  were  proposed  by  Congress,  the  late  former  Justice  Owen  J.  Rob¬ 
erts  iu  an  article  In  tbe  American  Bar  Association  Journal  (35  A.  B.  A.  J.  1 
(1949)),  emphasized  os  the  most  important  aspect  of  the  proposals  that  which 
would  have  defined  the  jurisdiction  of  the  Supreme  Court  by  constitutional 
amendment.  Such  an  amendment  would  have  effectively  precluded  the  Congress 
from  altering  by  legislation  the  Jurisdiction  of  the  Court  with  respect  to  con¬ 
stitutional  questions. 

The  foregoing  remarks  are  made  merely  to  point  out  that  the  Association 
of  the  Bar  of  tbe  City  of  New  York  has  thus  placed  itself  on  record  as  favoring 
action  which  would,  In  principle,  have  precluded  the  possibility  of  legislation 
such  a 8  that  embodied  lit  8.  2640.  The  last  statement  is  qualified  by  the  words 
“in  principle”  because  certain  of  the  decisions  of  the  Court  previously  referred 
to  were  not  decided  upon  constitutional  grounds.  In  this  respect  the  Jurisdic¬ 
tion  of  the  Supreme  Court  might  not  have  been  affected  by  the  bar  association's 
proposal  but  Would  be  affected  by  8.  2646. 

The  committee  on  Federal  legislation  of  the  association,  after  consideration 
of  the  bill  and  of  your  letter,  voted  unanimously  to  transmit  to  you  by  letter  Its 
expression  of  its  opposition  to  the  legislation.  This  letter  has  been  cfeared  with 
every  member  of  the  com  mi  tee  who  was  absent  from  the  meeting  as  well  as 
with  those  who  were  present  and  it  has  their  unanimous  and  unqualified  ap¬ 
proval. 

Perhaps  another  comment  Is  In  order.  The  committee  is  at  a  loss  to  under¬ 
stand  what  the  bill  would  accomplish.  If  the  assumption  is  correct  that  its 
proponent  is  moved  by  disagreement  with  the  cases  cited  above,  it  should  be 
pointed  out  that  had  the  bill  been  in  effect  prior  to  these  decisions,  in  at  least 
one  of  them  the  result  would  not  have  been  altered.  In  the  Nelson  case,  the 
decision  of  the  State  court  was  affirmed  by  the  Supreme  Court  of  the  United 
States.  There  is  no  guaranty  whatsoever  that,  if  the  bill  were  enacted,  the 
lower  courts,  both  State  and  Federal,  would  not  reach  the  same  results  that  the 
Supreme  Court  would  reach  if  it  had  power  to  review.  Indeed,  the  bill  would 
foster  diversity  of  decision  in  the  lower  Federal  courts  and  in  the  courts  of  the 
48  States— a  result  hardly  to  be  desired  and  which  can  only  be  avoided  by  leav¬ 
ing  tbe  Supreme  Court’s  jurisdiction  unimpaired. 

Sincerely, 

Richard  W.  Hoouk,  Jr., 
Chairman,  Committee  on  Federal  Legiilation. 
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Tiik  Association  of  tiik  Hah  of  tiik  City  of  Nkw  York 
Special  Committed:  on  tiik  Fkdkrai,  Curias 

REPORT  SUBMITTED  AT  STATED  MEETING  ON  DECK II IlKK  l»,  1®I7 

Our  committee  was  appointed  lu  November  llMfi  to  consider  possible  measures 
to  forestall  future  efforts  to  Invade  the  Independence  of  Ibe  United  Slates  Su¬ 
preme  Court  and  the  lower  United  States  courts  by  a  President  or  Congress  seek¬ 
ing  to  nullify  or  Impair  the  power  of  the  Judicial  branch  of  the  Uovernment. 
As  there  nre  many  loopholes  lu  the  strict  letter  of  the  Constitution  through 
width  such  a  thrust  might  be  made,  the  problem  Is  whether  some  or  all  of  those 
loopholes  should  bo  plugged  up  nud,  if  so,  how. 

Another  and  a  closely  related  function  of  the  committee  is  to  consider  whether 
or  not  there  shnnld  bo  suggested  any  oilier  changes  that  It  Is  thought  would 
tend  to  increase  confidence  In  the  Independence  and  efficiency  of  the  Federal 
courts. 

Oar  committee  rendered  an  oral  interim  report  at  the  statist  meeting  of  the 
association  hold  on  February  11,  1IM7,  and  Iho  animal  rejiort  sets  forth  Its  prog¬ 
ress  up  to  May  1 047. 

In  an  appendix  to  this  report  our  committee  presents  its  conclusions  and  offers 
a  resolution  that,  If  adopted  at  this  stated  iuc<d lug,  will  confer  upon  those  con¬ 
clusions  the  approval  of  the  association. 

Our  committee  has  studied  the  subject  for  a  year  nud  during  that  time  has 
conferred,  Individually  and  as  n  group,  with  authorities  liest  qualified  to  shed 
light  upon  the  problems  Involved. 

The  conclusions  that  it  has  reached  are  emltodted  In  the  proposed  resolution. 

In  the  first  place,  onr  committee  is  of  the  opinion  that  measures  should  tie 
taken,  by  constitutional  amendment  and  by  congressional  enactment,  to  put 
Into  legally  binding  form  some  of  the  protective  traditions  surrounding  the 
Supreme  Court  and  lower  Federal  courts  or  to  remove  possible  temptations  to 
encroach  upon  their  Independence.  One  way  to  ward  off  nti  attack  uiwn  the 
courts  Is  to  remove  probable  grounds  of  future  reasonable  criticism  of  their 
present  structure  and  operation. 

In  the  second  place,  onr  committee  ts  convinced  that,  to  t>e  effective,  whatever 
action  Is  recommended  by  this  association  should,  so  far  as  possible,  he  simnanrod 
by  the  American  Har  Association  In  order  to  make  the  movement  a  national  one. 

The  sjieolflc  constitutional  and  statutory  provisions  contained  In  the  promised 
resolution  speak  for  themselves  but  a  few  explanatory  notes  are  a  pi  tended  to  It. 

The  attitude  of  this  associtnion  as  expressed  at  the  time  of  the  Supreme 
Court-packing  project  of  1037  and  the  appointment  of  this  special  committee 
by  tl»e  executive  committee  Indicate  that  this  association  has  l»een  aware  of  the 
necessity  of  taking  action  lo  safeguard  flic  Court  at  a  time  when  Its  inde¬ 
pendence  Is  not  Imminently  threatened  rather  than  at  the  time  when  the  next 
attack  is  launched.  Our  committee  has  felt  that  It  was  part  of  Us  duty  to  give 
weight  to#the  opinion  held  In  some  highly  authoritative  quarters  that  in  this 
Interlude  of  serenity  the  subject  should  not  he  stirrer!  up.  Our  committee  hits 
concluded,  however,  that  whatever  risk  there  may  be  In  arousing  n  discussion  Is 
much  more  than  offset  by  the  risk  of  providing  no  additional  safeguards  until 
it  may  be  too  late.  Furthermore,  our  committee  has  confidence  that,  if  pro¬ 
posals  to  protect  the  Independence  of  the  Supreme  Court  are  carried  Into  Con¬ 
gress  and  before  the  iicople  under  the  leadership  of  the  American  Har  Associa¬ 
tion,  th©  movement  wilt  lie  started  cautiously  under  experienced  leadership 
with  all  of  the  dangers  carefully  tu  mind. 

It  Is  hoped  that  the  pro|K>sals  themselves  will  he  considered  from  a  general 
point  of  view.  No  two  lawyers  would  be  likely  to  agree  as  to  the  exact  measures 
or  their  exact  phraseology.  Kvcn  within  the  committee  there  had  to  lie  con¬ 
siderable  give  and  take  on  the  details  and  we  nre  confident  that  the  spirit  that 
resulted  In  this  unanimous  rejjort  will  bo  reflected  In  the  attitude  of  the  mem¬ 
bership  of  this  association  ns  n  whole. 

In  considering  the  problems  anil  In  drafting  the  proposals,  not  only  have  all 
political  conshh  rations  been  put  aside  hut  every  effort  has  been  made  to  allay 
any  Imseless  suspicion  thnt  they  have  entered  Into  the  result.  Our  committee 
also  has  tried  to  avoid  dispensable  controversial  matter  and  to  avoid  complexity. 

Our  committee  asks  you  not  to  read  the  words  of  the  resolution  too  me¬ 
ticulously.  If  success  should  he  achieved  and  the  hall  should  roll  to  its  goal, 
it  Inevitably  will  undergo  changes  along  the  way.  A  good  start  nlready  has  been 
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made,  thanks  to  the  eooj>eratlon  of  Mr.  John  O.  Buchanan,  chairman,  ninl  the 
other  members  of  (lie  si>ecial  committee  ou  the  Judiciary  of  the  American  Har 
Association. 

Our  committee  has  been  in  continuous  contact  with  the  American  Bar  As¬ 
sociation  committee  uiul  these  proj»osals  that  have  boeu  arrived  nt  by  our 
committee  were  presented,  Informally  and  unofficially,  to  the  American  Bar  As¬ 
sociation  committee  at  a  meeting  held  In  Washington  last  June,  with  careful 
Indication  that  the  proposals  laid  not  yet  been  submitted  to  the  laemltershlp  of 
this  association.  At  the  minimi  molding  of  the  American  Bar  Association  held 
In  Cleveland  this  September,  Mr.  Buchanan,  In  presenting  the  re|>ort  of  the 
judiciary  committee  to  the  house  of  delegates,  sjoke  of  the  movement  that  we 
have  started  here  and  promised  that  his  committee  would  reiiort  uikui  the  sub¬ 
ject  to  the  house  of  delegates  at  Its  midwinter  session.  While  neither  this  as¬ 
sociation  nor  your  committee  is  seeking  any  credit  and,  on  the  contrary.  Is  of 
l he  opinion  thut  the  movement  should  not  be  identified  with  any  locality  aud 
lurttculnrly  not  with  New  York  City,  this  association  will  he  interested  to  know 
that  It  was  the  only  one  mentioned  by  Mr.  Buchanan  In  his  rejmrt  and  seems  to 
l>e  the  only  one  that  Is  hiking  an  active  part  In  this  movement  This  may  partly 
l>e  due  to  (lie  fact  that  other  local  bar  associations  now  know  that  the  matter  is 
Udug  given  earnest  attention  and  Is  on  the  active  Agenda  of  the  appropriate 
committee  of  the  American  Bar  Association. 

Mr.  Franklin  K.  Barker,  Jr.,  last  year's  chairman  of  the  executive  committee 
of  this  association,  recently  lias  been  apiolutcd  as  the  member  from  this  district 
of  the  Judiciary  committee  of  the  American  Bar  Association.  He  has  expressed 
approval  of  these  proi»osnls  and  It  Is  most  fortunate  to  have  hint  as  liaison  be¬ 
tween  this  association  and  that  committee. 

Most  coojieratlvely,  Mr.  Buchanan  Is  deferring  setting  the  date  for  the  nexi 
meeting  of  his  committee,  whoso  members,  coming  from  each  Federal  district, 
have  to  assemble  from  all  over  the  country,  until  there  has  been  an  opportunity 
for  this  association  to  net  ui>on  the  promised  resolution  herewith  being  presented. 

It  will  give  the  rolling  bail  a  vigorous  push  if  these  proposals  are  now  endorsed 
by  the  membership  of  this  association. 

Respectfully  submitted. 

Special  Committee  on  the  Federal  Courts,  Kuwin  A.  Falk,  Chairman; 
CtiAVXC’KY  Belknap;  Wiijjam  C.  Chanter;  Wilmam  Dean  Emhrek; 
Caksak  Xonn.KTTi;  George  Roberta;  Harrison  Tweed,  President ,  tt 
officio ;  Caul  B.  De  Witt,  Exvi'ntive  Secretary,  ex  offtcio. 

November  28,  1047. 

APPENDIX 

Resolution  for  Submission  to  Stated  Meeting 

Itesotvcd,  That  the  special  committee  on  the  Federal  courts  recommends  the 
adoption  of  the  following  resolution  by  the  Association  of  the  Bar  of  the  City  of 
New  York : 

"ltcsolrcd,  That  the  Association  of  the  Bar  of  the  City  of  New  York  sponsors 
the  following  measures : 

(A)  The  amendment  of  the  Constitution  of  the  Cnlted  States  to  provide  that : 

(1)  The  Supreme  Court  shall  lie  composed  of  the  Chief  Justice  of  the 
Cnlted  States  and  eight  Associate  Justices. 

(2)  The  Chief  Justice  of  the  United  States  and  each  Associate  Justice  of 
the  Supreme  Court  shall  retire  at  the  end  of  the  tenii  of  the  Court  during 
which  he  shall  nitaln  the  age  of  75  years. 

(3)  Article  III.  section  2,  of  the  Constitution  shall  be  nmended  so  that  the 
second  paragraph  (unnumbered)  shall  rend  as  follows : 

“In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and 
Consuls,  aud  those  In  which  n  State  shall  he  Forty,  the  supreme  Court 
shall  have  original  Jurisdiction,  in  all  Cates  arising  under  this  Consti¬ 
tution  the  supreme  Court  shall  have  appellate  Jurisdiction  both  as  to 
Law  and  Fart .  In  all  the  other  Cases  before  mentioned,  the  supreme 
Court  shall  have  np]>clhite  Jurisdiction,  Imth  as  to  I*n\v  and  Fact,  with 
such  Exceptions,  Hint  under  such  Regulations  as  the  Congress  shall 
make.”  I  New  matter  in  Italics.! 

(4)  No  person  hereafter  appointed  Chief  Justice  of  the  United  States  or 
Associate  Justice  of  the  Supieine  Court  shall  he  eligible  to  the  office  of 
President  or  Vice  President. 
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.  ( R)  The  enactment  of  a  statutory  provision  to  provide  that : 

(1)  No  Chief  Justice  of  the  United  States  nor  any  Associate  Justice  of 
the  Supreme  Court  nor  any  Judge  of  any  other  court  of  the  United  States 
shall  during  his  term  of  office  hold  any  other  governmental  or  public  office  or 
position.’* 

NOTES 


[The  conventional  capitalization  of  that  period,  which  was  used  In  the  Constitution,  has 
been  followed  in  proposal  A-3  because  the  new  matter  la  to  fit  into  an  exiting  section.  It 
has  not  been  followed  In  the  other  proposals  as  It  has  not  been  followed  In  amendments  and 
particularly  the  recent  ones.  An  effort  has  been  made  to  adhere,  as  far  as  practicable,  to 
the  terminology  and  phraseology  of  the  Constitution.] 

(2)  The  committee  at  first  was  Inclined  to  add  a  provision  that,  upon  such  automatic 
retirement  at  the  age  of  70,  the  Justice  should  continue  to  receive  the  same  salary  that  he 
was  receiving  Immediately  prior  to  such  retirement,  but  there  was  recognised  the  possibility, 
however  remote,  that  such  appointments  might  be  made  of  persons  not  much  younger  than 
75  In  order  to  give  them  the  pension  for  the  rest  of  their  lives.  The  committee  Is  of  the 
opinion  that  Congress  should  not  be  prevented  from  limiting  the  pension  to  Justices  who 
have  served  at  least  a  certain  number  of  years  on  the  Supreme  Court.  It  was  decided, 
however,  that  this  entire  matter  of  pension  may  be  dealt  with  more  appropriately  by 
legislation  than  by  a  constitutional  amendment. 

(3)  The  committee  finally  decided  to  use  the  phrase  "In  all  cases  arising  under  this 
Constitution"  because  the  phrase  already  appears  In  the  Constitution,  but  the  committee 
had  some  slight  misgivings  because  of  the  laogu&ge  In  OuUu  v.  Firtt  National  Bank  In 
Jfcrtdfan  (1036,  209  U.  S.  109  at  112;  81  L.  Ed.  «0  at  72),  which  since  has  been  cited 
with  approval.  It  should  be  noted  that  the  Gully  case  itself  and  some  of  the  others  that 
cite  It  dealt  with  removal  of  a  case  from  a  State  court.  The  committee  realizes  that 
perhaps  there  would  bo  less  risk  of  misconstruction  of  the  real  Intent  If  the  phrase  were 
Cast  as  follows:  "In  all  cases  Involving  the  construction  or  application  of  this  Constitu¬ 
tion."  If  It  Is  thought  best  to  eliminate  all  possible  doubt,  the  phrase  might  be  enlarged 
to  .read :  "In  all  cases  involving  or  claimed  by  any  party  thereto  to  Involve  the  construc¬ 
tion  or  application  of  this  Constitution." 

(4)  It  seems  clear  from  the  Constitution  Itself  that  the  term  "appointed"  embraces  both' 
the  nomination  by  the  President  and  confirmation  by  the  Senate. 


Statement  by  Herman  Phleoer  of  San  Fbanoibco  on  S.  2640 

I  believe  that  it  would  be  prejudicial  to  the  public  interest  to  enact  Seuate 
bill  S.  2646. 

The  object  and  effect  of  this  proposed  measure  is  to  deprive  the  Supreme 
Court  of  its  present  jurisdiction  in  five  important  areas  of  constitutional  law. 

These  areas  are  (1)  the  investigative  functions  of  Congress,  (2)  the  security 
program  of  the  Federal  executive  branch,  (3)  antisubversive  legislation  of  the 
States,  (4)  local  regulations  regarding  subversive  activities  in  school  teaching, 
and  (5)  the  admission  of  persons  to  practice  law. 

This  measure  would  deprive  persons  asserting  that  their  Federal  constitu¬ 
tional  rights  had  been  violated  by  action  In  any  of  these  fields  of  the  oppor¬ 
tunity  to  resort  to  the  Supreme  Court  for  their  protection.  At  the  same  time 
the  Supreme  Court  would  be  deprived  of  its  right  of  review  In  cases  involving 
the  assertion  of  these  constitutional  rights. 

Thus,  these  Important  questions  would  be  left  to  the  final  decision  of  numer¬ 
ous  courts  in  various  parts  of  the  country,  which  might  differ  widely  in  their 
interpretation  of  the  law  and  their  finding  of  the  facts,  in  similar  or  identical 
cases.  Thus,  uniformity  of  decision  in  these  important  fields  of  constitutional 
law  would  be  lost 

It  seems  obvious  that  the  advocates  of  the  bill  are  motivated  by  their  dis¬ 
agreement  with  the  decisions  of  the  Supreme  Court  in  these  fields.  The  remedy 
for  any  error  In  the  Supreme  Court  is  not  to  deprive  it  of  jurisdiction. 

This  attack  on  the  Court  is  not  only  damaging  to  its  prestige  and  dignity, 
but  If  the  bill  were  passed,  it  could  not  but  cause  a  lessening  of  public  esteem 
for  the  Congress. 

For  these  reasons,  it  is  urged  that  the  Judiciary  Committee  do  not  favorably 
report  this  measure. 


(From  the  N.  Y.  Times,  February  6,  1068] 

In  The  Nation— Eitobt  to  Limit  "Imported1*  Judicial  Power 
(By  Arthur  Krock) 

Washington,  February  5.— When  Senator  Hennings  of  Missouri  moved  this 
week  to  defer  action  by  the  Judiciary  Committee  on  the  bill  to  eliminate  five 
legal  areas  from  those  in  which  the  Supreme  Court  has  the  last  word,  he  could 
not  have  known  that  almost  simultaneously  one  of  the  most  respected  of  Judi¬ 
cial  voices  would  be  raised  in  his  support.  But  it  happened  that  Judge  Learned 
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Hand  did  this  last  night  In  the  first  of  three  Oliver  Wendell  Holmes  lectures 
at  the  Harvard  Law  School. 

After  only  1  day  of  hearings,  a  judiciary  subcommittee  had  favorably  re¬ 
ported  to  the  full  Senator  Jenner’s  committee  S.  2646  which  would  forbid  the 
high  Court  to  pass  on  the  validity  of  any  congressional  committee  activity,  any 
executive  security  measures,  any  State  or  educational  body’s  antisubversive 
regulation  and  any  State  regulation  of  admissions  to  the  bar.  In  addition  to 
making  (and  winning)  his  point  that  the  gravity  of  the  proposal  requires  much 
more  study  before  action  of  any  kind  should  even  be  considered  by  the  parent 
committee  group,  Hennings  submitted  to  his  colleagues  the  reasons  for  his  view 
that  Its  ultimate  action  should  be  unfavorable.  Among  these  reasons,  he  said, 
was  that,  If  the  lower  courts  are  given  final  jurisdiction  in  the  five  areas, 
“the  Constitution  would  mean  one  thing  in  one  part  of  the  country  and  some¬ 
thing  else  In  another.*’ 

This  was  the  point  strongly  made  by  Judge  Hand  in  Justifying  as  “necessary” 
the  final  power  of  the  Supreme  Court  to  exercise  what  lawyers  prefer  to  call 
“Judicial  review”  but  what,  with  few  exceptions,  Is  actually  judicial  supremacy 
over  the  other  two  Federal  departments.  With  the  candor  usual  in  him  but 
rare  among  other  members  of  the  judiciary,  Judge  Hand  conceded  that  this 
power  was  “imported”  into  the  Constitution  and  is  neither  granted  nor  Implied 
in  the  text. 

TO  AVOlb  COLLAPSE 

“When  the  Constitution  emerged  from  the  Convention  In  September  1787,”  he 
told  his  Harvard  Law  School  audience,  “the  structure  of  the  proposed  govern¬ 
ment,  If  one  looked  to  the  text,  gave  no  ground  for  Inferring  that  the  decisions 
of  the  Supreme  Court  •  #  •  were  to  be  authoritative  upon  the  executive  and 
the  legislature.  Each  of  the  three  'departments*  was  an  agency  of  a  sovereign, 
the  'People  of  the  United  States.'  Each  was  responsible  to  that  sovereign,  but  not 
to  one  another ;  indeed,  their  'separation*  was  still  regarded  as  a  condition  of  free 
government,  whatever  we  may  think  of  that  notion  now.** 

Had  judicial  supremacy  been  proposed  to  the  Convention,  he  said,  there  is  no 
telling  what  the  vote  would  have  been.  And  the  “arguments  deducing  the 
[Supreme]  Court's  authority  from  the  structure  of  the  new  government,  or  from 
the  implications  of  any  government,  were  not  valid  In  spite  of  the  deservedly 
revered  names  of  their  authors”  (John  Marshall  In  particular).  But,  he  con¬ 
tinued  : 

*  •  *  It  was  probable,  If  indeed  It  was  not  certain,  that  without  some  arbiter 
whose  decision  should  be  final  the  whole  system  would  have  collapsed,  for  it 
was  extremely  unlikely  that  the  executive  or  the  legislature,  having  once  de¬ 
cided,  would  yield  to  the  contrary  holding  of  another  “department,”  even  of  the 
courts.  •  •  •  By  the  Independence  of  their  tenure  [the  courts]  were  least  likely 
to  be  influenced  by  diverting  pressure.  It  was  not  a  lawless  act  to  Import  into 
the  Constitution  such  a  grant  of  power. 

That  contention  Invites  the  reply  that  the  “lawful”  method  of  importing  the 
power  was  to  acquire  it  by  the  consent  of  the  people  as  an  amendment  to  the 
Constitution.  But  in  a  period  when  denunciation  is  the  lot  of  those  who  have 
attacked  certain  Supreme  Court  decisions  as  invasions  of  the  explicit  constitu¬ 
tional  provinces  assigned  to  Congress  and  the  Executive,  it  is  at  any  rate  re¬ 
freshing  to  have  the  concession  of  an  eminent  Jurist  that  Judicial  supremacy  was 
“engrafted  upon  the  text”  of  the  charter  and  has  no  direct  warrant  there. 

Some  of  these  decisions — and  not  only  the  one  which  declared  that  enforced 
racial  segregation  In  the  public  school  system,  which  the  same  Court  long  upheld 
as  valid,  violates  the  14th  amendment— provided  the  impetus  for  S.  2646.  As 
Senator  Hennings  pointed  out,  this  measure  would  not  per  se  affect  these  de¬ 
cisions,  but  It  would  “create  great  temptations  for  the  lower  courts”  to  disregard 
them  by  denying  to  the  Supreme  Court  future  jurisdiction  In  the  legal  areas  the 
decisions  occupy. 

The  right  of  Congress  to  alter  or  reduce  the  high  Court’s  jurisdiction  is  well 
established  in  law  and  legislative  action,  though  with  some  of  the  findings  of  the 
current  Supreme  Court  in  mind  no  one  can  be  sure  this  also  would  not  be  subject 
to  adverse  “review.”  Hennings  gave  the  committee  the  history  of  legislative 
efforts  In  this  respect,  but  effectively  noted  that  only  once  has  Congress  approved 
such  a  measure  (in  1867,  amid  the  emotions  of  reconstruction  and  over  President 
Johnson's  veto).  This  took  from  the  Supreme  Court  its  Jurisdiction  to  pass  on 
denials  of  writs  of  habeas  corpus  by  lower  tribunals. 
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Re  Senate  bill  2046. 


J<AW  OFFICES,  IlKKI,  POTTER  &  ANDERSON, 

(Waku  &  Ubay) 

Wilmington,  Or/.,  February  Hi,  /958. 


lion.  Thomas  C.  Hennings,  Jr., 

F/nl/rc/  tt/ri/c*  Senate,  Washington,  />.  (?. 

Dear  Senator  Hennings:  I  agree  with  you  completely  In  opining  the  oimct- 
ment  of  Senate  hill  2640  to  limit  the  appellate  division  of  the  Supreme  Court  in 
certain  cases.  It  seems  to  me  that  you  have  gone  right  to  the  heart  of  the  matter 
when  you  ]>olnted  out  at  the  hearings  that  the  ennclment  of  this  hill  would  result 
In  different  constitutional  interpretations  In  different  parts  of  the  country. 

Although  1  know  that  many  people  have  criticized  the  doctrine  of  judicial  re-, 
view  under  our  system  of  government  which  provides  for  the  separation  of  powers 
lietwoen  the  legislative,  executive,  and  judicial  branches,  it  Is  my  opinion  that 
In  a  nation  ns  large  and  complex  as  ours  no  satisfactory  substitute  1ms  ever 
been  suggested  for  the  system  by  which  the  Supreme  Court  ultimately  determines 
the  constitutional  rights  of  all  citizens. 

From  the  days  of  Chief  Justice  Marshall  forward  there  has  been  crittclsm  of 
the  various  decisions  of  the  Supremo  Court,  hut  this  Is  not  surprising  for  1  aiu 
certain  that  no  arm  of  government  or  judicial  Imdy  can  ever  secure  IOO-i»ereent 
approval  of  any  of  its  actions.  In  my  opinion  the  enactment  of  Senate  hill  2640 
would  not  really  solve  any  of  the  problems  which  may  exist  In  attempting  to  con¬ 
trol  subversive  activities  and  at  the  same  time  protect  the  Individual  freedoms 
which  are  guar  indeed  under  our  Constitution. 

In  ease  you  have  not  already  seen  it,  1  am  enclosing  Arthur  K rock's  column 
from  the  New  York  Times  on  February  6,  1058,  which  l  believe  Is  n  good  exposi¬ 
tion  on  this  subject. 

Very  truly  yours, 


Wuxi  am  Poole. 


Statement  of  Joseph  B.  Gumming,  Augusta,  Ua. 

The  enactment  of  this  hill  Into  law  will  destroy  that  one,  and  sometimes  only, 
hope  of  an  individual  for  protection  In  the  freedoms  which  are  guaranteed  to 
him  hi  the  Bill  of  Rights  in  the  Constitution.  When  passions,  fears,  and  preju¬ 
dices  of  the  day  are  being  reilected  In  the  Investigation  of  a  congressional  com¬ 
mittee  or  an  administrative  hoard,  the  necessity  for  this  protection  is  ns  great 
as  when  the  passions  of  an  enraged  mob  terrify  or  overwhelm  the  law-enforcing 
officers  of  the  community.  The  only  recourse  available  to  a  person  subjected 
to  persecution  for  not  conforming  to  prevailing  views  Is  an  impartial  Judiciary. 

If  the  judiciary  is  forbidden  to  give  the  relief  necessary  at  such  times,  then 
we  are  imitating  the  evil  practices  of  authoritarian  governments  in  denying  to  - 
the  individual  the  protection  of  his  liberties.  When  this  country  adopts  similar 
methods  of  security,  it  thereby  reduces  its  citizens  from  free-thinking,  inde- 
jiendent,  self-reliant  members  of  a  democracy  to  cringing,  fear-haunted  subjects 
of  an  all-powerful  state,  and  one  of  the  greatest  glories  of  our  Insisted  freedom- 
loving  civilization  will  have  faded. 

We  have  only  to  give  a  brief  glance  at  our  history,  from  the  vicious  alien  and 
sedition  laws  of  160  years  ago  to  similar  ones  introduced  and  enacted,  during  the 
two  World  Wars  of  this  country  to  see  how  easily  actual  or  fancied  dangers  can 
create  hysteria  and  panic,  and  whether  it  results  In  legislation  or  mere  petty 
persecution  at  the  community  level,  the  freedom  of  some  nonconforming  indi¬ 
vidual  is  In  danger.  Ills  Independence  Is  in  Jeopardy  and  there  Is  the  cry  that 
his  failure  to  conform  constitutes  a  danger  to  the  country.  But  the  Bill  of 
Rights  will  shield  him. 

It  is  only  by  reason  of  these  constitutional  guaranties  and  their  protection  by 
an  Independent  and  fearless  judiciary  that  the  fundamental  liberties  of  the  indi¬ 
vidual  can  he  preserved.  We  do  not  want  the  Supreme  Court  to  degenerate  Into 
a  Pontius  Pilate,  yielding  to  the  demands  of  a  passion-driven  mob.  This  bill 
would  furnish  the  basin  of  water  In  which  it  could  wash  its  hands  and  Individual 
freedom  he  crucified. 

It  is  quite  obvious  that  the  genesis  of  this  bill  is  disapproval  of  a  number 
of  decisions  of  the  Fnlted  States  Supreme  Court,  especially  those  In  which  the 
rights  of  the  individual  were  upheld  in  the  face  of  an  aroused  and  angry  public 
opinion,  reflecting  a  strong  disapproval  of  the  person  who  claimed  such  lights 
uud  what  he  stood  for.  How  frightening  to  those  Americans  who  believe  In 
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the  strength  and  validity  of  our  Institution:*  when  they  see  our  responsible  elected 
Mlklnls  becoming  so  dlsturlxnl  over  unjKjpular  decisions  that  they  seek  some 
palliative,  some  cynically  Inspired  mechanical  ex|)cdient,  to  restrict  the  Court’s 
Jurisdiction  In  certain  Isolated,  speclfled  tyiies  of  cases.  The  fundamental  prin¬ 
ciple  that  the  Court’s  jurisdiction  should  protect  all  men  In  all  their  liberties  is 
ignored.  Rucli  protection  Is  Indivisible;  tills  bill  would  make  it  partial.  How 
dangerous  a  precedent  for  the  legislative  branch— dcspl to  the  constitutional  bar¬ 
rier  of  the  doctrine  of  the  separation  of  the  three  detriments— to  react  to  a 
transient  u»|K>pulnrlty  of  a  Judicial  decision  by  attempting  to  curb  the  power 
of  the  Court  for  tlmt  type  of  case*.  There  has  been  nothing  like  ft  since  Pro¬ 
crustes  cut  off  the  head  or  feet  of  his  guests  If  they  were  too  tall  to  lie  straight 
.11  Ids  bed. 

If  the  divisions  of  the  Court  go  too  fur  In  protecting  the  rights  of  the 
Individual,  let  the  proponents  of  this  hill  bo  bold  and  strike  at  the  root,  not 
Just  trim  the  branches.  Ix*t  them  attempt  to  withdraw  from  the  Court  the 
jHUver  to  review  liny  ease  involving  const itulioiml  rights.  Why  restrict  such 
limitation  to  what  are  narrowly  referred  to  as  "subversive  activities”  or 
"national  security”'/  The  deprivation  of  the  rights  of  the  least  citizen  affects 
national  security.  Can  the  Nation  1m;  said  to  bo  secure  should  the  rights  of  any 
citizen  be  Insecure?  This  Mil  seeks  to  Impair  one  of  our  most  valuublc  Institu¬ 
tions:  the  right  to  have  judicial  review  of  an  attack  on  a  citizen’s  constitutional 
freedoms.  If  this  institution  Is  to  tie  turnjiercd  with,  let  it  be  done  honestly  and 
destroyed  outright,  not  in  this  piecemeal  manner  under  the  guise  of  rooting  out 
Communists.  The  destruction  of  this  bulwark  will  Ik;  ns  i-omplete  If  effected 
by  attrition  as  by  sudden  demolition.  If  we  want  to  preserve  this  essential 
protection  of  our  freedoms,  this  first  act  of  attrition  must  be  defeated.  If  It 
should  Kiiemnl,  tt  might  assist,  as  Us  supporters  contend.  In  locating  iiersons 
who  are  today  euemlcs  of  the  country,  hut  tomorrow  It  could  be  used  to  persecute 
others  who  merely  dissent  from  isipular  opinions  and  nre  falsely  charged  with 
being  enemies  of  the  Union. 

Any  artificial  and  irrelevant  obstacle  In  the  path  of  the  right  of  appeal  can 
ultimately  become  a  stumbling  Mock  for  all  apliellants,  not  merely  those  partic¬ 
ular  persons  whose  right  of  apical  It  was  Intended  to  deny.  The  doctrine  of 
judicial  review  is  America's  greatest  contribution  to  the  policy  of  western 
civilization.  By  its  use  this  country  has  been  able  to  preserve  bipod-bought 
liberties  for  each  of  its  citizens.  Should  this  protection  now  be  withdrawn  froiq 
certain  citizens  because  of  the  nature  of  the  charge  against  them?  If  so,  this 
would  lie  an  abandonment  of  another  birthright — the  presumption  of  Innocence. 
Or  should  It  he  withdrawn  because  of  the  tribunal  In  which  the  attack  Is  made? 
If  st>,  wlmt  will  become  of  our  vaunted  Impartiality  before  the  law?  Those 
who  fear  the  impartial  use  of  this  doctrine  have  little  faith  in  the  strength  of 
our  institutions  and  in  the  i>ermnnence  of  the  American  constitutional  system. 
Such  timid  and  frightened  |)coplo  would  seek  to  destroy  one  of  the  strongest 
foundations  of  the  structure  of  our  Government  by  the  enactment  of  such  re¬ 
strictive  legislation  as  is  contained  in  this  bill.  At  best,  it  will  give  only  partial 
and  minor  assistance  to  those  seeking  to  discover  our  hidden  enemies,  but  It 
would  wreak  immeasurable  and  iiernmnent  harm  to  our  established  method 
for  the  protection  of  the  individual.  Such  i>ersons  would  throw'  the  baby  out 
with  the  bath.  For  the  sake  of  some  ephemeral  advantage  in  a  temporary 
problem  of  the  Government,  they  would  strike  down  the  aegis  under  which 
American  liberties  have  flourished  and  have  become  the  hope  of  the  world. 

Joseph  B.  Cum ming. 


Law  Offices  op  Piper  &  Murray, 

Baltimore,  Aid.,  February  14, 1058. 

Hon.  Thomas  C.  Hennings,  Jr., 

Committee  ow  the  Judiciary, 

United  States  Senate,  Washington ,  D.  C . 


Dear  Senator  Hennings:  As  requested  by  you  I  have  examined  S.  2046. 
In  my  opinion  it  is  a  very  bad  bil). 

The  effect  of  the  bill  is  to  give  to  inferior  tribunals  the  power  to  make  final 
decisions  on  some  of  the  most  important  questions  which  come  before  our 
courts.  The  decisions  of  these  lower  courts  cannot  establish  any  controlling 
precedent  nor  will  they  be  binding  on  other  courts  of  coordinate  jurisdiction. 
In  case  of  a  conflict  of  opinions,  which  may  well  arise  in  cases  of  this  character. 
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confusion  will  be  created  whore  It  is  most  important  to  have  the  law  dcAiiltoly 
sell  IchI. 

Hut  surely  the  main  objection  to  tho  bill  Ilea  In  the  fact  that  It  tloea  violence 
to  the  basic  principle  of  an  Im1ei>emlent  Judiciary.  For  this  reason  tlio  bill 
deserves  to  be  clnssllled  with  tho  court-packing  bill  which  failed  of  i»as$tigc  during 
President  Uoosovelt’a  second  administration.  To  use  the  power  to  limit  Juris* 
diet  It*  In  order  to  reach  a  desired  result  In  a  particular  class  of  cases  Is  no 
less  reprehensible  than  to  use  tho  power  to  determine  the  size  of  tho  court  for 
such  a  purpose. 

It  Is  true  that  there  Is  a  precedent  for  legislation  of  this  character.  During 
Reconstruction  dnys  Congress  desiring  to  prevent  the  Supreme  Court  from 
Invalidating  a  particular  piece  of  legislation,  exorcised  Its  jKnvor  to  limit  the 
appellate  Jurisdiction  of  tho  Court  so  as  to  prevent  consideration  of  a  particu¬ 
lar  appeal.  However,  this  exercise  by  Congress  of  Its  constitutional  power 
has  always  been  regarded  as  indefensible  and  explainable  only  in  terms  of  the 
passions  aroused  by  civil  warfare. 

1  sincerely  trust  that  this  bill  will  rocelvo  an  unfavorable  report. 

Sincerely  yours, 

\\\  L.  MARnUKY. 


Statement  or  Paul  F.  Good 

I  am  a  lawyer  in  the  general  practice  In  the  city  of  Omaha,  Nebr.  I  am 
a  member  of  the  Arm  of  Monsky,  Qrodlnsky,  Good  A  Cohen.  1  was  admitted 
to  the  Nebraska  bar  In  1010,  nud  practiced  in  Lincoln,  Nebr.,  until  1047,  since 
which  date  1  have  practiced  In  Omaha.  1  am  a  member  of  the  bar  of  tho 
United  States  District  Court  for  the  District  of  Nebraska  nml  of  the  United 
States  Court  of  Appeals  for  tho  Ktghth  Circuit.  1  have  been  a  member  of  tho 
bar  of  the  Unit  oil  States  Supremo  Court  since  1033.  I  have  apiteared  in  that 
Court  for  clients  In  several  cases,  tho  most  Important  of  them  being  tho  case 
of  Sfalo  o/  Xcbratka  v.  State  of  Wyoming  (325  U.  S.  5S0,  80  I*.  Kd.  1815),  in 
which  I  appeared  on  behalf  of  the  complainant.  I  held  the  office  of  attorney 
general  of  the  State  of  Nebraska  from  January  1033  to  January  1035.  I  am  a 
member  of  many  organizations  including  the  American  Legion. 

I  wish  to  express  my  concern  over  the  provisions  of  S.  2040  now  landing  be¬ 
fore  the  Judiciary  Committee  of  the  United  States  Senate.  It  constitutes  a 
radical  departure  from  our  American  system  of  Judicial  review  and  protection 
of  the  rights  of  Individuals. 

Snbitarngraphs  (1)  aud  (2)  would  seem  to  relate  principally  to  appeals  or 
writs  of  certiorari  from  Federal  courts,  while  the  remainder  of  the  bill  relates 
to  appeals  and  writs  from  the  State  courts,  although  this  Is  not  exclusive, 
and  It  Is  conceivable  that  a  controversy  covered  by  subsection  (4)  might  be 
originally  tried  In  a  Federal  court.  In  any  ease,  however,  persons  Involved  In 
controversies  of  particular  classes  are  singled  out,  so  that  their  rights  may  not 
be  protected  by  the  Supreme  Court.  For  example,  if  this  bill  becomes  law, 
a  person  accused  of  the  crime  of  contempt  of  Congress  would  be  tried  In  the 
United  States  District  Court  and  would  have  a  right  of  appeal  to  the  court  of 
appeals  of  the  appropriate  circuit  lie  could  not,  however,  apply  to  the  United 
States  Supreme  Court  for  certiorari.  If,  however,  he  were  accused  of  another 
crime  in  violation  of  the  United  States  laws,  such  as  a  contempt  of  court  de¬ 
nounced  by  United  States  Code,  title  18,  section  402,  he  would  have  the  full 
right  of  appeal  of  certiorari  in  the  Supreme  Court  after  his  case  had  been 
heard  and  considered  in  the  district  court  and  court  of  appeals. 

One  of  the  most  valuable  features  of  Supreme  Court  jurisdiction  is  the  estab¬ 
lishment  of  uniformity  as  among  the  various  circuits.  If  two  or  more  circuits 
have  taken  conflicting  views  as  to  some  rule  of  law,  the  decision  in  each  circuit 
Is  binding  on  the  district  courts  within  the  circuit  Thus,  in  Nebraska  a  certain 
decision  of  the  Eighth  Circuit  might  be  the  rule  which  the  United  States  Dis¬ 
trict  Court  must  follow.  In  the  adjoining  State  of  Kansas,  the  decisions  of  the 
Tenth  Circuit  are  controlling.  If  the  Eighth  Circuit  decisions  are  in  conflict  with 
those  of  the  Tenth  Circuit,  the  rule  to  be  applied  would  depend  on  the  accident 
of  whether  the  controversy  were  to  be  tried  in  the  United  States  District  Court 
In  Nebraska  or  In  the  United  States  District  Court  in  Kansas,  unless  and 
until  the  conflict  is  resolved  by  a  decision  of  the  United  States  Supreme  Court 

Controversies  which  are  described  in  subdivisions  (1)  aud  (2)  of  S.  2346 
are  essentially  matters  of  nationwide  concern  where  justice  requires  that  the 
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same  rule  should  bo  applied  regardless  of  the  geographical  location  of  the  court 
hearing  the  case. 

Equally  of  nationwide  importance  are  nil  questions  relating  to  the  validity  of 
State  and  local  laws  and  regulations  under  Ihe  Constitution  of  the  United 
States,  or  a  treaty  or  Inw  of  the  United  Stales.  This  Is  the  chief  mid  most  usual 
ground  of  Jurisdiction  of  the  Supreme  Court  by  appeal  or  certiorari  from  the 
supreme  court  of  n  State  under  United  States  Code,  title  28,  section  1237. 

S.  2840  proved  hi  subdivisions  (3),  (4),  and  (6)  to  make  exceptions  to 
the  Jurisdiction  conferred  by  section  1237  In  certain  classes  of  cases.  In  such 
oases,  therefore,  I  ho  State  supreme  court  decision  as  to  the  meaning  of  the 
Constitution  of  the  United  States  would  be  final  and  conclusive,  however  much 
It  might  conflict  with  the  decisions  of  other  State  supreme  courts  or  with  the 
decisions  of  the  United  States  Supreme  Court.  It  Is  conceivable  that  n  certain 
liortion  of  the  Constitution  of  the  United  States  would  have  a  different  mean¬ 
ing  In  each  of  the  48  States  and  still  a  different  meaning  In  the  District  of  Co¬ 
lumbia,  so  far  ns  concerns  the  subject  matter  of  subdivisions  (3),  (4),  and 
(5)  of  S.  2040. 

Thus,  to  supposo  an  extreme  case,  a  State  might  enact  n  statute  com]*] ling 
any  person  accused  of  subversive  activities  within  that  State  to  testify  against 
himself  under  penalty  of  Imprisonment.  The  State  statute  might  provide  that 
In  the  case  of  a  person  nccused  of  subversive  activities  within  that  State  ho 
could  not  have  the  benefit  of  legal  counsel  at  his  trial.  The  highest  court  of 
that  State  might  hold  that  such  a  statute  did  not  conflict  with  the  Unites!  States 
Constitution  and  sustain  a  conviction  under  It.  In  another  Stale,  perhaps  nn 
adjoining  State,  a  simitar  statuto  might  be  held  to  be  In  violation  of  the  Consti¬ 
tution  of  tho  United  States  and  void.  Under  8.  2810  the  State  supreme  court 
decision  would  be  final,  without  the  possibility  of  ap]>cal  to  the  United  States 
Supremo  Court,  Thus,  the  meaning  of  the  United  States  Constitution  would 
depend  on  geography  and  would  change  as  one  crossed  a  State  boundary. 

One  of  tho  chief  purposes  of  our  Constitution  was  to  provide  an  effective 
union  of  the  States,  and  this  can,  of  course,  1*  accomplished  only  if  Ihe  Consti¬ 
tution  has  the  same  meaning  and  application  throughout  the  United  States.  If 
aMtecisIon  of  a  State  supreme  court  could  effectively  set  aBlde  a  portion  of  the 
Constitution  In  particular  cases,  to  that  extent,  the  Union  would  be  Impaired. 

The  case  of  Martin  v.  Hunter's  lessee  (1  Wheaton  (14  U.  8.)  304,  4  I#.  Kd. 
07),  decided  142  years  ago  In  1810,  throws  an  Interesting  light  on  what  Is  now 
section  1257,  title  28,  United  States  Code,  which  In  effect  would  be  amended  by 
S.  2840.  In  this  cse  the  opinion  was  by  Mr.  Justice  Story,  one  of  the  most 
highly  resisted  of  our  early  Justices.  It  was  unanimously  concurred  In  by 
tho  other  Justices  Including  Chief  Justice  Marshall.  The  Court  of  Appeals  of 
Virginia  had  refused  to  obey  n  mandate  of  the  United  States  Supreme  Court  in 
a  case  Involving  the  construction  of  a  treaty  made  by  the  United  States  with 
Great  Uritnln.  The  opinion  is  too  long  to  quote  In  full,  but  I  would  suggest  that 
It  be  put  Into  the  record  of  this  hearing  as  an  explanation  of  the  necessity  of 
Supreme  Court  appellate  jurisdiction  in  relation  to  State  court  decisions  Involv¬ 
ing  the  Constitution.  In  this  opinion,  the  Court,  speaking  through  Mr.  Justice 
Story,  discussed  various  reasons  and  motives  for  granting  such  appellate  Juris¬ 
diction  and  then  came  to  another  motive  which  the  opinion  discusses  In  the  fol¬ 
lowing  language  (14  U.  S.  347-348, 4  b.  Ed.  108) : 

“That  motive  Is  the  Importance,  and  even  necessity  for  uniformity  of  decisions 
throughout  the  whole  United  States,  upon  all  subjects  within  the  purview  of  the 
Constitution.  Judges  of  equal  learning  and  integrity,  in  different  States,  might 
differently  Interpret  a  statute,  or  a  treaty  of  the  United  States,  or  even  the 
Constitution  itself.  If  there  were  no  revising  authority  to  control  these  Jarring 
and  discordant  judgments,  and  harmonize  them  Into  uniformity,  the  laws,  the 
treaties,  and  the  Constitution  of  the  United  States  would  be  different  In  different 
States,  and  might,  perhaps,  never  have  precisely  the  same  construction,  obliga¬ 
tion  or  efficacy  In  any  two  States.  The  public  mischiefs  that  would  attend  such 
a  state  of  things  would  be  truly  deplorable ;  and  It  cannot  be  believed  that  they 
could  have  escaped  the  enlightened  convention  which  formed  the  Constitution. 
What,  Indeed,  might  then  have  been  only  prophecy,  has  now  become  fact;  and 
the  appellate  jurisdiction  mast  continue  to  be  the  only  adequate  remedy  for  such 
evils.11 

This,  I  believe,  demonstrates  that  the  proposals  in  S.  2040  constitute  a  radical 
departure  from  the  principles  on  which  the  Federal  Union  is  founded  and  would 
impair  the  effectiveness  of  that  Union.  It  would  also  run  counter  to  the  present 
trend  toward  uniformity  of  law  in  the  United  States.  This  trend  is  exemplified 
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111  the  Federal  court  system  by  the  nito]>t1on  of  the  Federal  Rules  of  Civil  Fro- 
ctnluro  in  loris.  This  resulted  In  the  substitution  of  u  uniform  system  of  pro¬ 
cedure  in  nil  I'nltcd  States  district  courts,  for  the  former  somewhat  chaotic 
and  diverse  procedural  rules. 

Similarly  in  the  Meld  of  State  law,  the  movement  for  uniform  State  laws  has 
resulted  In  n  greater  or  less  degree  of  uniformity  among  the  States  In  matters 
such  as  negotiable  Itislrumeiits,  sales  of  iiersomil  prnjierty,  parlnerslilp,  etc. 
The  Negotiable  Instruments  Act  is  mi  e.\niiiple,  and  since  1MI7  when  It  was  first 
enacted  In  n  few  States,  it  Is  now  til  effect  In  every  State  nnd  Territory  of  the 
I'nltcd  States.  Thirty-two  of  such  uniform  acts  are  111  effect  In  four  or  more 
States,  and  the  movement  Is  growing  lit  connection  with  further  enactments. 

The  present  proi»osul  should,  I  think,  he  defeated. 

I’AUL  F.  GOOU. 


MiImxr,  Uaki.kton,  Graf,  Gkkkm;  A  1<hown, 

Manchester,  X .  If.,  February  it,  1938. 

Hon.  Thomas  <\  Hennings,  Jr., 

r»i7cd  State*  Senate  Office  ttu tiding, 

Washington,  f).  V . 

I  Irak  Senator  Hknmmis  :  1  huve  your  letter  of  February  7  advising  me  of 
the  present  status  of  S.  2040  before  tlie  Senate  Judiciary  Committee.  1  had  not 
realized  that  Senator  Jcimcr's  Mil  hud  been  reiwrted  baek  to  the  full  eommtttee 
by  the  Subcommittee  on  Internal  Security  mid  1  am  glad  to  know  that  the  hill 
has  been  returned  to  the  subcommittee  for  further  hearings. 

I  am  entirely  opiwsed  to  the  MU  In  Us  underlying  reasoning.  It  seems  to  me 
to  be  another  attack  quite  In  the  tradition  of  those  who  have  sought  to  vent  their 
dtsnpiKdutmcnt  of  Supreme  Court  decisions.  It  should  receive  the  same  well 
deserved  fate  as  efforts  to  pack  the  Supreme  Court  baek  in  the  thirties. 

Granting  that  all  lawyers  ami  students  of  constitutional  law  will  from  time 
to  time  Mud  reason  to  criticize  Individual  decisions  of  the  Supreme  Court  mid 
even  a  considerable  line  of  cast's,  still  It  Is  no  satisfactory  remedy  to  parcel  oul 
the  sovereign  power  of  the  Nation  among  committees  of  the  Congress,  officers 
mid  agencies  of  the  executive,  and  to  assign  to  tlie  Individual  States  lowers  not 
reserved  In  the  Constitution. 

As  a  lawyer  of  forty-odd  years  practice,  mid  n  former  president  of  the  New 
Hampshire  liar  Association,  I  am  iiersundcd  that  this  bill  If  It  should  become 
law  would  lead  to  chaos  nnd  confusion  In  the  admlnlsl ration  of  Government 
affairs. 

Yours  sincerely, 


John  It.  McLank. 


McCarter,  KnuU8II  &  Stiver. 

Counsellors  at  Law, 
A'cirarA*,  X.  J.,  Fchruurg  £ 0 , 1938. 

Hon.  Thomas  C.  Hennings,  Jr., 
f  affed  States  Senate , 

Washington ,  D .  C. 

Hear  Senator  Hennings  :  At  your  request,  I  have  examined  the  text  of  S.  204  ft 
which  I  understand  will  be  considered  shortly  by  the  Judiciary  Committee  of 
the  Senate. 

In  my  opinion,  S.  2040  Is  so  utterly  lacking  in  merit  that  it  deserves  to  be 
summarily  rejected.  If  enacted,  the  bill  would  deprive  persons  of  redress  ugatnst 
the  very  same  kind  of  arbitrary  power  which  is  the  distinctive  characteristic 
of  totalitarian  governments.  Including  the  Communist  Government  of  Soviet 
Russia.  I  do  not  see  how  anyone  who  is  intelligently  and  sincerely  opposed  to 
communism  can  possibly  favor  S.  2040. 

Sincerely  yours, 


Conover  Knulish. 
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iron.  Thomas  0.  Hennings,  Jr., 
I’nllrtf  State*  Senate , 

Washington,  1).  O. 


Patterson,  Peek nap  Sc  Werb, 
New  York ,  N .  Y.t  February  27,  1958. 


Dear  Mr.  Hennings:  Thank  you  for  your  letter  of  February  7,  requesting  my 
views  on  8.  2040  relating  to  npiKdlntc  Jurisdiction  of  the  Supreme  Court.  I 
strongly  feel  that  tills  promised  legislation  Is  umvlse  nnd  dungerous,  and  I 
wchonie  the  opj>nrtiinUy  to  express  my  opinion  In  regard  to  it. 

As  has  lieen  said  by  Mr.  Justice  lilack,  “courts  and  their  procedural  safeguards 
are  Indispensable  to  our  system  of  government.  They  were  set  up  by  our 
founders  to  protect  the  liberties  they  valued."  Any  effective  attempt  by  a 
faction  tenqionirlly  in  control  of  Congress  to  abridge  those  liberties  must 
envisage  an  undermining  of  the  courts,  and  the  simplest,  most  direct  method 
of  attack  lies  in  limiting  their  jurisdiction.  Once  armed  with  the  precedent 
that  the  enactment  of  this  bill  would  establish,  It  is  iiossible  that  future  legislators 
could  destroy  our  carefully  constructed  system  of  checks  nnd  balances  by  turning 
the  Judicial  arm  of  the  (lovernment  Into  a  isditlcal  football. 

The  decisions  of  the  Court  in  matters  of  great  public  Interest  over  the  past 
century  and  a  half  have  seldom  been  popular  with  every  segment  of  the  populace 
at  any  one  time,  but  the  beneflclat  effect  of  (he  Court's  restraining  influence 
cannot,  on  balance,  be  gainsaid.  Surely,  a  moment’s  reflection  by  supporters  of 
this  bill  would  demonstrate  to  them  its  dangers  if  they  thought  of  it  In  terms  of 
President  Roosevelt's  proposed  “Court  reform"  of  the  U>30’s. 

Following  the  Civil  War,  the  fear  of  the  radicals  that  the  Supreme  Court 
would  Impede  their  bitter  “reconstruction"  of  a  prostrate  South  led  them  to 
enact  an  act  similar  to  the  bill  presently  pending  before  your  committee.  Presi¬ 
dent  Johnson  vetoed  that  act  (which  was  later  passed  over  his  veto)  with  a 
message  that  applies  equally  well  today : 

•Thus  far  uurlng  tin*  exlstwice  of  the  Government,  the  Supreme  Court  of 
the  United  States  has  been  viewed  by  the  people  ns  the  true  expounder  of  their 
Constitution,  nnd  In  the  most  violent  fwirty  conflicts.  Its  judgments  and  decrees 
have  always  been  sought  and  deferred  to  with  confidence  and  respect.  In  public 
estimation,  it  combines  judicial  wisdom  nnd  Impartiality  in  a  greater  degree  than 
any  other  authority  known  to  the  Constitution ;  and  any  act  which  may  be  con¬ 
strued  Into,  or  mistaken  for,  an  attempt  to  prevent  or  evade  Its  decisions  on  a 
quesion  which  affects  the  liberty  of  the  citizens  and  agitates  the  country  cannot 
fall  to  la*  attended  with  uiipropltious  consequences.  II  will  b*  justly  held  by  a 
large  |»ortlon  of  the  people  as  an  admission  of  the  unconstltutlonnllty  of  the 
act  on  which  its  judgment  may  be  forbidden  or  forestalled,  and  may  interfere 
with  that  willing  acquiescence  In  Its  provisions  which  is  necessary  for  the  har¬ 
monious  and  efficient  execution  of  any  law.” 

Assuming  that  the  proposed  bill  Is  constitutional  (see  Martin  v.  Hunter,  1 
Wheat.  304,  332-33  U.  S.  1810)),  the  result  of  Its  enactment  would  nevertheless 
be  the  weakening  in  practice  of  the  checks  and  balances  theory  of  our  Govern¬ 
ment.  I  am  therefore  opposed  to  the  proposed  bill. 

Sincerely  yours, 


John  V.  Duncan. 


Law  Offices  of 

WlNTHROP,  STIMSON,  PUTMAN  Sc  R0BERT8, 

.Vctc  York,  .V.  1*.,  February  20,  1938. 

Hon.  Thomas  C\  Hennings, 

Cnttai  State*  Senate , 

Washington,  D .  C . 

My  Dfj^r  Senator  Hennings:  I  have  your  letter  of  February  7  and  I  am  en¬ 
closing  herewith  a  statement  on  the  subject  of  S.  2046  which  I  should  be  very 
glad  to  have  ydn  use  in  anyway  you  see  fit. 

I  appreciate  your  calling  this  to  my  attention. 

Yours  sincerely, 


Allen  T.  Klots. 
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Statement  on  S.  2040 

To  the  United  State*  Senate  Committee  on  the  Judiciary: 

I  nm  a  member  of  the  bar  of  the  Supreme  Court  of  the  United  States  and  of 
the  State  of  New  York  and  I  am  n  past  president  of  the  association  of  the  bar 
of  the  city  of  New  York.  1  want  to  record  my  sincere  hoi>c  that  S.  2040,  which 
Is  a  bill  “To  limit  the  appellate  jurisdiction  of  the  Supreme  Court  In  certain 
cases,1 ”  will  never  receive  favorable  action. 

The  area  in  which  this  bill  seeks  to  limit  the  jurisdiction  of  tho  Supreme  Court 
Involves  some  of  the  most  sacred  guaranties  of  our  free  society— the  Held  of 
individual  rights  protected  by  the  Hill  of  ltights  ns  Included  In  our  Constitution. 
It  involves  particularly  one  of  the  most  precious  rights  of  all,  namely,  thut  no 
one  shall  lie  deprived  of  life,  liberty,  or  proi>erty  without  due  process  of  law. 
There  should  certainly  l>e  preserved  to  the  highest  Court  of  the  land  the  Jurisdic¬ 
tion  to  defend  and  preserve  these  rights. 

Without  the  nationwide  authority  which  only  this  Court  possesses,  there  is  no 
assurance  that  theso  rights  aud  guaranties  will  be  uulformly  protected  and  In¬ 
terpreted.  The  thought  that  a  man  should  receive  one  kind  of  justice  hi  one 
part  of  our  country  and  a  different  kind  of  justice  in  another  is  surely  intoler¬ 
able.  Unformlty  and  homogeneity  in  the  administration  of  justice  throughout 
the  land  Is  certainly  one  of  the  vital  attributes  of  a  single,  undivided  nation. 

Tho  Supreme  Court  19  one  of  the  great  Institutions  of  this  democracy.  The 
prestige  in  which  it  has  traditionally  been  held  and  the  determination  with 
which  our  people  have  upheld  its  right  to  defend  the  Constitution  from  all  at¬ 
tacks  have  enabled  this  democracy,  perhaps  more  than  any  other  feature  of  our 
society,  to  survive  uud  prosjier,  w*here  so  many  of  the  democracies  In  history  have 
perished  or  lost  their  Identities.  It  would  be  the  utmost  folly  for  us,  merely  be¬ 
cause  some,  perhaps  many,  of  us  disagree  with  certain  of  Its  recent  decisions, 
to  lose  our  heads  and  strip  this  tribunal  of  an  essential  part  of  Its  authority. 

Respectfully  submitted. 

Allen  T.  Kix>rs. 


Kelley,  Drye,  Newhall  &  Maginnes, 

(Rath bonk.  Perry,  Kelley  &  I)rye), 

New  York ,  xV.  Y.,  February  27, 1958. 

Hon.  Thomas  0.  Hennings,  Jr., 

Senate  Office  Building ,  WeuMnpfon,  D.  0. 

My  Dear  Senator  Hennings:  Thank  you  for  your  recent  letter,  enclosing  a 
copy  of  S.  2646  and  requesting  opinions  on  this  bill.  I  appreciate  the  oppor¬ 
tunity  of  expressing  my  views. 

If  enacted,  the  bill  would  prevent  the  Supreme  Court  from  reviewing  lower 
court  decisions  on  the  validity  (constitutional  or  otherwise)  of  State  and  Federal 
action  In  five  sqieelfled  fields. 

The  prevention  of  review  by  some  one  court  of  Inst  resort  would  allow  to  stand 
the  decisions  of  inferior  courts  In  these  constitutional  fields,  including  the  courts 
of  appeal  for  the  10  circuits  and  for  the  District  of  Columbia  and  the  courts  of 
the  48  States.  This  would  lead,  as  we  know  from  experience,  to  conflict  among 
the  decisions — the  same  question  would  be  answered  differently  in  different 
courts — and  the  outcome  in  any  particular  case  would  depend  not  on  the  merits 
bnt  on  geography. 

The  inevitable  result  would  be  uncertainty  and,  even  worse,  disrespect  for 
the  courts  and  the  Constitution.  In  turn,  lower  court  decisions  invalidating 
State  and  Federal  action  in  the  five  fields  would  tn  time  lose  their  sanction  and 
effectiveness.  We  are  bound  to  Infer  that  these  results  of  the  bill  were  Intended. 

In  other  words,  the  bill  Is  an  oblique  attempt  to  malm  the  principle  of  judicial 
review — the  power  of  the  courts  to  determine  the  constitutionality  of  any  act 
of  the  legislature  or  the  Executive  or  the  States.  Though  this  principle  has 
been  attacked  by  different  people  at  different  times,  it  has  on  the  whole  worked 
very  well. 

The  particular  fielas  dealt  with  by  the  bill  show  that  its  purpose  is  to  reverse 
the  effect  of  particular  Supreme  Court  decisions.  (I  happen  to  agree  with  most 
of  them,  but  I  would  write  this  same  letter  even  if  I  did  not.)  When  people 
disagree  with  a  Court  decision,  however,  there  are  certainly  remedial  measures 
they  can  propose  short  of  turning  our  judicial  system  Into  a  shambles. 
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I  oppose  S.  2640.  And  I  am  confident  that,  particularly  with  the  demonstra¬ 
tion  of  Its  disruptiveness  that  I  know  you  will  moke,  the  Judiciary  Committee 
will  vote  It  down. 

Sincerely  yours, 

Theodobe  Pearson. 


Law  Omens  of 

Harris,  Reach,  Keating,  Wilcox,  1)au:&  Linovvitz, 

Rochester,  N.  Y.,  February  28, 1958. 


Senator  Thomas  C.  Hennings,  Jr., 

United  Mates  tic  note,  Senate  Office  Building, 

Washington ,  l).  V. 


Dear  Senator  Hennings:  I  appreciate  very  much  your  thoughtful  suggestion 
of  February  7  that  1  might  want  to  comment  on  Senate  hill  2646  which  is  being 
leturncd  to  the  Senate  Judiciary  Committee  for  full  consideration. 

It  seems  to  me  that  there  arc  two  basic  Issues  with  resj»ect  to  the  bill.  First, 
Is  legislation  of  this  type  constitutional,  and  second,  if  It  Is  constitutional,  Ik  it 
desirable? 

With  respect  to  the  first,  I  would  assume  that  there  Is  little  question  as  to 
the  constitutionality  of  such  a  measure.  Article  3  of  the  Constitution  provides 
that  the  appellate  jurisdiction  of  the  Supreme  Court  shull  be  affected  by  such 
exceptions  and  regulations  as  the  Congress  may  determine.  Congress  clearly 
has  the  right  to  remove  appellate  Jurisdiction  from  the  Supreme  Court  In  cer¬ 
tain  specified  areas,  and  this  has  been  well  established  since  Fx  parte  AIcCardle 
(7  Wallace  600  (1809)). 

In  that  case  the  Court  held  constitutional  military  reconstruction  nets  which 
undertake  to  remove  from  the  api>ellute  Jurisdiction  of  the  Supreme  Court 
matters  affecting  the  grant  of  habeas  corpus  to  a  prisoner  held  by  military 
courts. 

Despite  the  fact  that  such  limitations  on  the  appellate  Jurisdiction  of  the 
Supreme  Court  are  legal  and  constitutional,  I  have  uo  recollection  of  any  such 
effort  to  eucromh  upon  the  appellate  jurisdiction  of  the  Supreme  Court  since 
the  Civil  War  days.  It  is  my  judgment  that  Congress  has  shown  wisdom  In 
restraining  its  inclinations  to  do  so,  and  the  present  bill  indicates  why  this 
is  so. 

As  I  read  S.  2646,  It  would  select  the  security  criterion  as  one  which  Justi¬ 
fies  exemption  from  the  usual  course  of  Supreme  Court  reviewing.  Moreover, 
it  selects  several  ad  hoc  administrative  areas  In  which  some  recent  decisions 
have  reaffirmed  constitutional  guaranties.  Since  this  limited  administrative 
sphere  is  exempted  from  review,  It  would  naturally  tend  to  invite  litigation 
with  respect  to  the  proper  definition  of  the  areas  which  are  covered. 

Apart  from  this,  there  would  seem  to  be  certain  significant  technical  gaps. 
For  example,  since  section  1262  of  the  present  Judiciary  Code  permits  direct 
appeals  from  district  courts  which  have  held  a  statute  unconstitutional,  It 
would  seem  to  me  that  there  would  subsist  some  right  of  appeal  to  the  Supreme 
Court  even  In  the  fields  specifically  delineated  by  the  proposed  bill.  The  test 
of  whether  a  case  did  or  did  not  reach  the  Supreme  Court  might,  therefore, 
depend  to  a  great  extent  on  the  tactical  skill  of  the  litigant  in  presenting  the 
issue  before  the  forum  which  would  assure  him  of  ultimate  right  to  Supreme 
Court  appeal. 

It  seems  to  me  that  the  bill  is  an  example  of  legislation  by  ludlgnation.  Sen¬ 
ator  Jenner  Is  obviously  disturbed  at  some  of  the  recent  Supreme  Court  deci¬ 
sions.  This  would,  however,  hardly  seem  to  justify  resorting  to  the  legislative 
process  as  a  visceral  tool. 

Sincerely, 


Sol  M.  Linowitz. 


Cleveland,  Ohio, 
February  25, 1958 . 

Hon.  Thomas  C.  Hennings,  Jr., 

United  State*  Senate,  Washington,  D.  0 . 

Dear  Senator  Hennings:  Thank  you  for  sending  me  a  copy  of  Senator 
Jenner’s  proposal  to  limit  the  jurisdiction  of  the  United  States  Supreme  Court. 
I  am  happy  to  join  with  what  I  hope  will  be  an  overwhelming  expression  of 
opinion  from  American  lawyers  that  adoption  of  Senator  Jenner’s  proposal 
would  be  most  unwise. 
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I  hftin»on  to  fool  that  the  recent  decisions  of  the  Supremo  Court  with  regard 
to  thn  Smith  Act,  the  conduct  of  congressional  Investigations,  mid  the  disclosure 
of  witnesses  In  criminal  prosecutions  are  sound.  Kveu  If  I  did  not,  however,  I 
would  feel  strongly  that  the  Supreme  Court  makes  an  Important  eoutrihutlou  to 
contlmdty  and  stability  In  the  United  States  and  that  Is  decisions,  If  erroneous, 
should  be  corrected  by  legislation  and  by  the  passage  of  time  ami  not  by  narrow¬ 
ing  Its  Jurisdiction. 

I  should  think  that  conservatives  such  ns  Senator  .Tenner  would  he  particu¬ 
larly  Interested  In  preserving  the  jurisdiction  of  the  Supreme  Court,  which  in 
another  day  may  bo  n  real  protection  against  an  attempt  by  Congress  funda¬ 
mentally  to  dejrnrt  from  our  traditional  constitutional  practices. 

Very  truly  yours, 


lluoii  Calkins. 


Law  Ok  kicks,  Paxton  &  Skasoxuoou. 

Cmcfmmfi,  Ohio,  February  11,  1958. 

Hon.  Thomas  C.  Hennings,  Jr., 

t/nffed  States  Senate ,  iraaftfnpfou,  7).  0 . 

Dear  Senator  Hknnings:  Ry  letter  of  February  7,  1058,  you  have  furnished 
me  with  a  copy  of  ami  have  asked  my  views,  pro  and  con,  respecting  S.  2<UG,  a 
hill  to  limit  the  apellate  Jurisdiction  of  the  Supreme  Court  In  certain  cases. 
This  proposed  hill  was,  >;ou  inform  me,  returned  by  the  Senate  Judiciary  Com¬ 
mittee,  after  consideration,  to  Hip  Subcommittee  on  Internal  Security.  It  Is  my 
view  that  an  enactment  of  the  proved  hill  would  l>e  ill-advised  and  unfortu¬ 
nate  In  trying  to  take  away  from  the  Supreme  Court  jurisdiction  In  the  kind  of 
cases  mentioned  In  the  bill,  which  Jurisdiction  the  Supreme  Court  has  had 
throughout  Us  existence.  Review*  by  the  Supreme  Court  in  cases  of  the  kind 
that  would  Ik*  taken  from  Us  jurisdiction  by  the  projposed  hill  is  most  essential 
from  every  point  of  view,  including  the  necessity  of  having  a  final  decision  that 
means  the  same  treatment  everywhere  In  the  United  States  of  such  cases.  If 
jurisdiction  in  such  eases  ended  with  decisions  of  the  courts  of  appeals  of  10 
various  circuits,  these  may  differ  so  that  the  law  on  a  matter  of  national  con¬ 
cern  might  he  different  depending  on  the  locality  In  which  the  matter  leading 
to  the  cases  occurred.  It  would  be  most  regrettable  if,  in  affairs  of  national 
concern,  the  same  matter  might  be  permissible  in  large  sections  of  the  United 
States  and  ltni»ermlsslble  or  Illegal  in  other  sections. 

The  bill  seems  to  be  motivated  by  a  dislike  of  some  of  the  decisions  of  the 
United  States  Supreme  Court  in  connection  with  cases  Involving  hapjienings 
related  to  the  matter  sought  to  be  taken  nway  from  the  Jurisdiction  of  the 
court.  In  the  long  history  of  the  Court,  there  have  frequently  l>een  strong  feel¬ 
ings  of  opiiositlon  to  many  of  its  most  Important  decisions.  However,  the  Su¬ 
premo  Court  of  the  United  States  Is  an  essential  in  our  plan  of  government. 
It  Is  an  Institution  and  in  the  course  of  time  the  Justices  whose  opinions  may 
not  he  liked  cease  to  serve.  The  Court  ns  such  should  not  be  circumscribed  by 
attempts  to  limit  its  jurisdiction  as  the  bill  under  discussion  would  do. 

Resjiect  fully, 

Murray  Seasoxoooo. 


William  L.  Josslin, 

Attorney  axd  Counselor  at  Law, 

Portland,  Oreg .,  Fcbruorj/ 10 , 1958. 

Re :  S.  2040. 

IIon.TnoMA8  C.  IIf.nnixos,  Jr., 

Cuffed  State*  Senator, 

Senate  Office  Iiuitding,  Washington,  D .  C. 

Dear  Senator  Hennings:  Thanks  for  your  letter  of  February  7,  1058,  calling 
my  attention  to  the  above  bill  to  deprive  the  Supreme  Court  of  its  jurisdiction 
in  cases  Involving  witnesses  charged  with  contempt  of  Congress,  Federal 
employees,  and  schoolteachers  accused  of  subversive  activities,  persons  charged 
under  a  State  subversive  activities  statute,  and  persons  excluded  from  the 
practice  of  law  withlu  a  State. 

This  Is  an  extremely  dangerous  bill,  striking  as  It  does  at  some  of  the  most 
fundamental  of  the  civil  rights  guaranteed  by  our  Constitution.  If  adopted,  this 
bill  would  be  a  long  step  In  the  direction  of  a  police  state.  I  am  strongly  opposed 
to  S.  2040,  not  only  for  Us  own  Intrinsic  demerits  but  because  It  may  prove  to 
be  a  wedge  In  opening  the  door  wider  for  further  persecution  of  the  more  liberal 
elements  in  the  country. 
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1  have  not  lmd  nn  opjmrtnnfty  to  give  tills  Mil  the  full  study  of  Us  constitutional 
iis]K‘cIh  flmt  It  should  have,  hut  I  haven  strong  fooling  Hint  It  Is  unwinsMtiitionul. 
I  gravely  douht  that  the  judicial  f>mvcr  of  the  United  States,  which  by  nrtlcle 
HI  of  our  Federal  Constitution,  Is  vested  In  the  Supreme  Court  nud  111  such 
Inferior  courts  as  the  Congress  may  from  time  to  time  ordain  and  establish, 
may  he  so  restricted  by  congressional  enactment  within  the  Held  of  cases  covered 
by  section  2  of  article  I II,  or  otherwise  provided  by  amendments. 

»S.  2dlfl  wonld  subjec  t  a  citizen  without  effective  recourse  to  the  most  oppressive 
tyjK»  of  regulation  and  thought  control,  with  their  corollaries  of  guilt  by  associa¬ 
tion,  trial  by  gossip  uttered  by  “faceless  witnesses,'*  and  the  other  techniques 
which  have  been  devehqieil  in  resent  years  to  destroy  the  reputation  of  citizens 
without  roqicct  to  the  ti  met  osteal  procedures  for  estaldishlng  the  truth  or  falsity 
of  charges. 

Of  course,  no  one  objects  to  a  governmental  agency  taking  appropriate  and 
intelligent  measures  to  deal  with  traitors  and  spies,  hut  the  average  such 
agency  Is  not  at  all  oquIpiKsl  to  deal  with  such  problems  effectively.  In  my 
opinion  the  control  of  subversion  should  Ik*  left  very  largely  In  the  hands  of 
such  agencies  ns  the  Federal  Ihireau  of  Investigation  and  other  bodies  especially 
trained  to  deal  with  such  elements,  subject  to-  the  existing  constitutional 
protections. 

In  view  of  the  sad  history  of  the  recent  past  Involving  the  wholesale  condem¬ 
nation  of  large  masses  of  Hnvcrnmont  employees,  ail  tint  nn  infinitesimal  |K)rUon 
of  whom  were  found  to  he  devoted  and  patriotic  citizens,  Indicates  that  the 
accused  need  more  protection,  rather  than  less. 

I  mil  sending  copies  of  this  letter  to  Oregon’s  Senators.  Hon.  Wayne  Morse, 
mid  Hun.  lUchnrd  L.  Xeuherger,  ns  I  know  both  of  them  would  he  very  much 
concerned  about  this  hill. 

Sincerely, 


Wll.f.f AM  !i.  .ToSRMN. 


Raymond  Pitcairn, 

Attorney  at  Law, 
Philadelphia,  Pa.,  February  IQ,  IMS. 

Hon.  Thomas  C.  Hennings,  Jr., 

United  Mate*  Renalc,  Committee  on  the  Judiciary, 

Nenatc  Office  Building, 

Washinoton ,  /).  C. 

Dear  Senator  Hennings  :  I  appreciate  the  opportunity  to  express  my  opinion 
on  Senate  bill  2040.  This  bill,  In  my  view*,  is  unwise  and  extremely  dangerous. 
It  Is  In  the  same  category  and  Just  as  subversive  as  President  Roosevelt’s  111* 
conceived  “Court  packing'1  scheme. 

Iiy  its  attack  on  the  historic  jurisdiction  of  our  Supreme  Court,  S.  2040 
strikes  at  the  very  heart  of  our  Federal  system.  The  enforcement  of  govern¬ 
ment  under  law  will  he  made  Iraiiosslble  if  the  umpire  Is  to  the  disqualified 
every  time  a  decision  is  rendered  with  which  Congress  disagrees.  It  would, 
indeed,  be  a  destructive  precedent. 

Ry  giving  the  several  circuit  courts  ultimate  authority  in  great  fields  of 
individual  rights,  the  bill  would  lessen  the  dignity  and  authority  of  the  Su¬ 
preme  Court  In  every  field  and  would  produce  the  absurd  result  that  our  law 
on  fundamental  liberties  would  vary  from  circuit  to  circuit  with  no  final 
arbiter. 

The  Supreme  Court  has  always  stood  and  still  stands  as  the  bulwark  of  our 
personal  liberties.  This  bill,  if  enacted,  would  Jeopardize  our  great  constitu¬ 
tional  principle  of  Judicial  review  and  checks  and  balances.  It  should  be 
killed. 

Very  truly  yours, 


Raymond  Pitcairn. 
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Re:  8. 2646 


Jerome  K.  Crossman, 

Attorn  et  at  Law, 
Dallas,  Tex.,  February  11,1958* 


Hon.  Thomas  C.  Henninos,  Jr., 
United  States  Senate , 

Was hington,  X).  0 . 


My  Dear  Senator  Henninos:  It  is  Inconceivable  to  me  that  any  responsible 
party  would  even  seriously  consider  affirmative)  action  on  S.  2040. 

Limitation  of  time  does  not  permit  a  briefing  of  this  proposed  bill,  but  the 
faults  inherent  In  the  proposal  are  so  obvious  that  “he  who  runs  can  read.** 
This  would  Indeed  be  legislation  for  a  special  group,  and  contrary  to  all  of  our 
tradttlons  of  freedom.  It  would  seem  to  be  that  the  bill  would  better  be  en¬ 
titled  “Emasculation  of  the  Supreme  Court  of  the  United  States”  This  looks 
like  an  attempt  to  drive  an  entering  wedge  with  the  object  In  view,  through 
this  and  similar  attempts  later,  to  certainly  destroy  the  authority  of  the  Su¬ 
preme  Court  of  the  United  States. 

I  beg  of  you  to  do  everything  within  your  power  to  sec  that  this  bill  be  not 
passed. 

Sincerely, 


Jerome  K.  Crossman. 


Law  Offices, 

Little,  LeSourd,  Palmer,  Scott  Sc  Slemmons, 

Seattle,  Wash.,  February  (0, 1958. 


Senator  Thomas  C.  Henninos,  Jr., 
Senate  Office  Building , 

Wa«/i  hi#!  on,  D.  0 . 


Dear  Senator  Henninos  :  I  have  your  letter  of  February  7. 

I  am  delighted  to  know  that  you  will  vote  In  opposition  to  Senate  bill  2040. 
This  bill,  If  constitutional  (which  I  doubt),  w'ould  seriously  endanger  the  present 
separation  of  power  as  between  the  three  branches  of  our  Government.  I  eompll- 
meut  you  on  your  strong  stand  and  wish  you  all  the  success  in  the  world. 

Not  enough  people  realize  what  a  flue  thing  It  Is  to  have  an  independent  Judi¬ 
ciary  which  can  redress  the  excesses  caused  by  current  waves  of  hysteria,  aided 
and  abetted  by  such  excesses  as  McCarthylsm. 

Very  truly  yours, 


IlERnKRT  S.  Little, 


Fabian,  Clf.ndenin,  Moffat  Sc  Mabey, 

Attorneys  and  Counselors  at  Law, 

Salt  Bake  City ,  Utah,  February  11, 1958. 

Hon.  Thomas  O.  Henninos,  Jr., 

Senate  Office  Building , 

Wa#hfM0fon,  D .  0 . 

Dear  Senator  Henninos:  I  am  grateful  to  you  for  calling  my  attention  to 
S.  2046  presently  pending  before  the  United  States  Senate. 

The  purpose  to  be  served  by  the  proposed  bill  Is  not  set  forth.  It  would  seem 
that  the  proponents  of  the  hill  object  to  having  the  actions  of  committees  of  the 
United  States  Congress  and  certain  rulings  of  inferior  courts  reviewed  by  the 
United  States  Supreme  Court,  for  a  reason  which  is  not  apparent  In  the  legisla¬ 
tion. 

Having  some  familiarity  with  the  decisions  of  the  United  States  Supreme 
Court  In  which  the  action  of  some  congressional  committees  have  been  found  to 
infringe  upon  the  rights  of  the  Individuals  and  in  other  cases  have  found  certain 
Executive  orders  and  State  statutes  to  have  likewise  infringed  upon  the  rights 
of  the  Individual,  It  would  appear  that  the  proponents  of  the  bill  feel  that  the 
question  of  the  infringement.  Imposed  by  the  State  statutes  and  congressional 
committees  upon  our  civil  rights,  should  not  he  reviewed  by  the  Supreme  Court 
I  herewith  wish  to  go  on  record  as  being  opposed  to  any  such  bill. 

In  my  opinion  such  legislation  would  be  a  material  departure  from  the  BUI  of 
Rights  as  conceived  by  the  drafters  of  the  Constitution. 

Sincerely  yours. 


D.  Howe  Moffat. 


LIMITATION  OF  APPELLATE  JURISDICTION 


443 


Seattle,  Wash.,  February  18 ,  1958. 

Hon.  Thomab  0.  Hennings,  Jr., 

United  States  Sctiate, 

Senate  Office  Building,  Washington,  D .  C. 

Dear  Mr.  Hennings:  Thank  you  for  your  letter  of  February  7  and  for  the 
opportunity  It  presents  to  express  my  sentiments  on  Senate  bill  8.  2046. 

Enclosed  Is  a  short  statement  which  you  may  use  as  you  sec  fit. 

I  am  sometimes  confused  with  iny  father,  who  was  national  commander  of 
the  American  Legion  In  1030  and  Republican  nominee  for  the  Senate  In  1040. 

Although  ho  undoubtedly  shares  my  sentiments,  I  have  not  had  nn  opportunity 
to  discuss  the  matter  with  him  or  ask  him  to  Join  mo  In  subscribing  to  a 
statement. 

He  assured  of  our  well  wishes  for  your  commendable  efforts. 

Most  sincerely  yours, 

Stephen  F.  Chadwick,  Jr. 

Statement  or  Stephen  F.  Chadwick,  Jr.,  on  S.  2040 

it  is  Inevitable  that  from  time  to  time  our  awareness  of  an  Issue  presented 
to  an  appellate  tribunal  would  incline  us  to  a  decision  contrary  to  the  of  the 
Court.  However,  we  can  seldom  say  that  our  Inclination  is  based  on  so  broad 
on  understanding  as  that  of  the  Court  after  the  full  presentation  made,  of 
necessity,  In  the  suit  before  It. 

Now  it  Is  proposed  by  Senate  bill  S.  2040,  introduced  by  Mr.  Jenncr  In  the 
85th  Congress,  that  the  Jurisdiction  of  the  Supreme  Court  be  reduced  so  that  It 
may  not  review : 

(a)  Congressional  contempt  proceedings; 

<&)  Most  Federal  employment  security  cases; 

(o)  Cases  involving  State  regulation  of  subversive  activities; 

(d)  Cases  concerning  subversive  activities  in  teaching  bodies;  and 
(c)  Cases  Involving  admission  to  practice  of  the  law. 

It  must  Iks  presumed  that  this  change  would  not  be  proposed  were  it  not  believed 
by  Its  sponsor  that  the  Supreme  Court’s  review  of  cases  of  this  sort  has  been 
unhealthy  in  effect,  or  will  be  so,  or  both. 

The  Communist  Party,  long  regarded  as  the  core  of  subversion  In  the  United 
States,  has  been  on  a  steady  decline  In  recent  years.  So,  It  is  apparently  not 
such  a  comfort  to  subversion  that  the  civil  liberties  of  a  subversive  inay  be 
protected  by  review  in  the  Supreme  Court,  as  to  encourage  It. 

Perhaps,  on  the  other  hand,  valuable  encouragement  Is  given  free  expression 
when  the  protection  of  the  uniform  interpretation  of  laws  Is  afforded  those  who 
may  be  unjustly  charged  with  subversion.  In  ratifying  the  1 4t ti  amendment  the 
States  did  not  find  the  amendment  objectionable  bwause  It  did  not  except  State 
laws  relating  to  subversion. 

What  novel  national  danger  now  requires  that  our  citizens  be  denied  the 
protection  of  Supreme  Court  review,  and  application  of  the  14th  amendment 
where  that  body  finds  it  appropriate,  in  cases  Involving  ns  111  defined  a  subject 
matter  as  subversion? 

One  man’s  patriotism  Is  often  another’s  subversion.  With  life  tenure,  a 
broad  background  In  national  affairs  and  the  temperatment  and  acumen  which 
members  of  the  Supreme  Court  possess,  that  body  can  best  ultimately  judge  the 
sufficiency  of  local  definitions  of  subversion  to  the  United  States,  to  dispas¬ 
sionately  determine  whether  an  antisubversive  law  or  school  board  regulation 
may  abridge  the  privileges  or  immunities  of  citizens  of  the  United  States,  or 
whether  a  person  has  been  deprived  of  life,  liberty,  or  property  without  due 
process  of  law  in  a  contempt  proceeding,  Federal  employee  security  case,  or 
before  a  school  board. 

,  Tbe  dangers  which  S.  2040  seeks  to  avoid  are  insignificant  beside  those  It 
might  enhance.  There  is  no  basis  for  now  reducing  the  Jurisdiction  of  the 
Supreme  Court 

Stephen  F.  Chadwick,  Jr, 


0RAVE8,  KlZER  A  GaISER, 

Spokane,  Wash.,  February  11. 1958 . 

Hon.  Thomas  C.  IIen  ninos,  Jr., 

United  States  Senate ,  Wcn/Unplon,  D.  C. 

Dear  Senator:  Senate  bill  2046,  to  limit  the  appellate  jurisdiction  of  the 
Supreme  Court  In  certain  cases,  has  been  given  a  careful  study  by  me,  as  a 
lawyer  of  more  than  half  a  century  of  practice  of  my  profession,  active  in 
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appellate  practice  before  our  State  supreme  court,  the  United  States  courts  of 
appeal,  and  the  Supreme  Court  of  the  United  States. 

The  purpose  of  the  bill  is  manifest.  It  proposes  to  widen  the  territory  in 
which  McCarthyism  may  again  flourish,  unmolested  by  observance  of  the  civil 
rights  of  those  whom  it  elects  to  prosecute. 

It  is  well  established  that  many  of  the  Investigations,  here  sought  to  be  with¬ 
drawn  from  review  by  the  Supreme  Court,  often  carried  on  by  a  single  member 
of  a  so^alled  Un-American  Activities  Committee  of  a  State  or  the  Nation,  have 
gone  far  beyond  the  scope  of  legitimate  legislative  inquiry,  where  the  legislator 
has  sought  to  become  a  law-enforcement  or  trial  agency,  thus  usurping  func¬ 
tions  of  the  executive  and  Judicial  departments  of  the  Government.  In  so 
doing,  the  familiar  safeguards  of  the  accused,  the  right  to  be  confronted  with 
the  witnesses  accusing  him,  the  right  to  trial  by  jury,  the  right  tp  be  repre¬ 
sented  by  counsel,  and  to  cross-examine  the  witnesses,  have  been  flagrantly 
disregarded. 

In  commenting  on  such  an  investigation,  In  TPafMn*  v.  17.  8 .  (354  U.  S.  178), 
the  Supreme  Court  said : 

"Investigations  conducted  solely  for  the  personal  aggrandizement  of  the  in¬ 
vestigator,  or  to  'punish*  those  Investigated,  are  indefensible/' 

These  are  the  words  of  Judicious  and  judicial  restraint.  Much  stronger 
language  would  be  justified  in  a  number  of  the  cases  where  the  United  States 
Supreme  Court  has  been  obliged  to  come  to  the  rescue  of  a  citizen  whose  civil 
rights  have  been  arbitrarily  denied  him. 

This  act  Is  manifestly  designed  to  punish  the  United  States  Supreme  Court 
for  Us  justifiable  protection  of  the  civil  rights  of  those  accused.  If  passed,  Lt 
would  be  the  first  time  in  the  history  of  that  great  Court  when  so  important 
a  segment  of  its  jurisdiction  has  been  sought  to  be  withdrawn,  out  of  motives 
of  revenge,  Inspired  by  angry  men,  feeling  themselves  rebuked  by  it 

It  would  bo  far  more  becoming  to  a  great  body,  such  as  the  United  States 
Senate  is,  If  its  ablest  Members  were  to  express  the  great  admiration  so  widely 
felt  among  the  lawyers  of  this  country  for  the  courage  and  great  ability  of  the 
Supreme  Court  .in  vindicating  the  civil  rights  of  our  citizens,  in  a  series  of 
opinions  that  aro  landmarks  in  our  jurisprudence,  bound  to  earn  the  gratitude 
and  applause  of  generations  to  come,  when  the  fevered  fears  of  this  postwar 
period  shall  have  disappeared. 

Furthermore,  freed  from  a  court  of  last  resort,  different  United  States  courts 
of  appeal  and  the  48  State  supreme  courts,  on  great  constitutional  issues  touch¬ 
ing  the  rights  of  the  citizen  would  be  free,  each  to  develop  its  own  view,  and 
the  resulting  conflicts  conld  not  be  reconciled  as  they  now  are  by  tbe  United 
States  Supreme  Court.  Thus,  the  passage  of  this  act  would  inevitably  lead  to 
confusion  and  uncertainty  In  the  law,  to  a  gravely  harmful  extent. 

It  is  inconceivable  to  me  that  our  Congress  could  ever  be  brought  to  enact 
legislation  so  fraught  with  evils  to  the  citizen  and  grave  uncertainty  in  the  law. 

Respectfully, 


Benjamin  H.  Kikes. 


Senator  Hennings.  Now,  in  conclusion.  I  will  get  to  my  own  state¬ 
ment  again,  Mr.  Chairman.  You  have  been  very  indulgent. 
Senator  Butler,  It  has  been  a  pleasure  to  hear  the  Senator. 
Senator  Hennings.  Mr.  Chairman,  I  will  conclude  in  just  a  mo¬ 
ment. 

Mr.  Chairman,  as  you  know^  the  question  before  us  is  of  tremendous 
importance.  But  it  is  impossible  for  the  subcommittee  to  hear  from 
more  than  a  few  of  the  lawyers  throughout  the  country  who  could 
shed  light  on  this  subject.  That  is  why  I  wrote  these  various  lawyers, 
and  very  few  of  them  do,  I  know,  and  I  assure  the  chairman  that 
we  did  not  undertake  to  persuade  them  to  express  one  opinon  or 
another.  »If  we  h&d,  lam  sure  they  wouldn’t  yield  to  such  persuasion. 
That  covers  t he  deans  and  outstanding  lawyersvfrom  coast  to  coast 
I  would  also  like  to  ask,  if  I  have  not  already  done  so,  Mr.  Chair¬ 
man,  permission  to  have  printed  in  the  record  of  the  hearing  at  this 
point  a  list  of  these  outstanding  attorneys. 

Senator  Butler.  It  will  be  so  ordered. 
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Senator  Hbnninus.  Thank  you,  sir. 

In  my  letter,  Mr.  Chairman,  I  solicited  the  opinions  of  these  men 
pro  or  con,  and  I  would  like  to  have  permission  of  the  subcom¬ 
mittee  to  have  my  letter,  and  the  replies  thereto  printed  in  the  rec¬ 
ord  of  the  hearing  at  the  close  of  my  testimony. 

Senator  Butler.  So  ordered. 

(The  documents  referred  to  are  as  follows :) 


On  February  3,  the  Senate  Judiciary  Committee  considered  S.  2646,  which 
had  been  favorably  reported  to  it  by  the  Subcommittee  on  Internal  Security,  and 
a  copy  of  which  is  enclosed.  In  my  view,  this  bill  presents  a  most  serif  as  issue, 
since,  if  enacted,  it  would  work  a  basic  change  In  our  governmental  system. 

It  was  brought  out  at  the  meeting  that  the  bill  had  been  reported  after  the 
briefest  possible  hearings ;  only  the  bill's  sponsor,  Senator  Jenner,  and  one  staff 
member  were  heard  as  witnesses  In  favor  of  the  bill ;  no  adverse  witnesses  were 
heard.  In  view  of  this  situation,  it  was  decided  to  return  the  bill  to  the  sub* 
committee  for  further  hearings. 

I  shall  appear  &b  a  witness  against  this  legislation.  I  also  believe  that  there 
would  be  a  large  number  of  distinguished  lawyers  and  other  citizens  who  would 
wish  to  appear  as  witnesses.  However,  as  the  hearings  shall  take  place  in  the 
next  few  weeks,  and  as  there  will  be  a  limit  to  the  number  who  can  testify  in 
person,  it  occurred  to  me  that  it  might  be  helpful  to  solicit  the  written  opinions 
of  a  large  number  of  "absent  witnesses."  It  is  in  this  connection  that  I  am 
circulating  this  request  for  oplnlonsjjjn^U4>iiLI  shall  ask  that  your  views 
(pro  or  con)  be  printed  as  par£^>f  IfTerecord  of tE$"  hearings,  which  are  sched¬ 
uled  to  begin  In  the  next  few,d£ys. 

As  the  bill  ts  to  be  reprfned  again  to  the  full  Judiciary  Committee  very  soon, 
your  reply  will  be  needed  promptly  if  it  isjto  be  of  greatest  us$.  If  possible, 
I  would  like  to  have  lHn  band  by  March  1. 

Sincerely  yqrtrs, 

Tuou£$  O.  Hennings, Vr., 

United  States  Senate. 


United 


lion.  Thomas  C.  Hennings,  Jr., 


Notre  Da: 
ante,  Itu 


My  Dear 
problems  thk 


Senator ; 
t  you  brli 


say,  most  serious  issu* 
rejected  or  accepted. 

Obviously  A  constitute 
jurisdiction  if  the  Sup: 


]tates  Senator , 

Washington,  D.  O, 


iiTLaw  Scnoor 
l,  February  25, ) 


letter  of  February  7. 
pres£ntr&s  you  rlghtj 
Jbannot  be  either  sun 
jfideration. 

s  jva<f$*^tqllmlt  the  apnbllate 
rdlsed  its  authority  in  the  past. 
The  Court  nearer  denfedVBie^congressto&aLpewersi&nd  declined  to  deliver  Its 
opinion  even  mien  the  statute  deprivlujJt-of  Its  jurisdlcUonAV&s  enaettu  after 
the  hearings  InVthe  case  were  hadj^ee  the  famous  rase  of/JSs  parte  McCardle, 
(7  Wall.  506  (1368) ).  Therefore^the  problem  presents  ho  legal  issuer  but  Just 
questions  which  should  be  answered  in  the  light  of  considerations  of  public  policy. 

Probably,  the  firstsObservatlon  wfilclrwilLcome  to  the  mind  of  most  Americans 
on  any  proposal  to  limit  the  appellate  jurisdiction  of  the  Supremexourt,  will  be 
that  in  a  country  govetqed  by  a  "rule  of  law"  as  many  questions  as  possible 
should  be  answered,  itf  thejast  instance,  by  a  judicial  t^pdy.  Unless  the  Su¬ 
preme  Court  declines  to  take  jurisdiction  on  the  grounjLtftat  the  issue  submitted 
to  it  Is  political  in  nature  and  notjusticiable^itshotlldl have  the  final  word  in  the 
matter,  being  the  highest  tribunal  of  the  Nation.  Only  considerations  of  gravest 
importance  could  be  sufficient  to  change  this  state  of  things.  And,  clearly,  once 
the  Supreme  Court  delivers  Its  opinion  in  a  matter  submitted  to  it,  Its  judgment 
constitutes  a  part  of  the  law  of  this  country  which  must  be  respected,  even  if  it 
Is  criticized;  and  of  course,  the  right  to  criticize, any  of  the  three  branches  of 
Government  Is  a  necessary  attribute  of  citizens  in  every  democratic  country.  It 
.is  really  sad  that  after  some  recent  decisions  of  the  Court  voices  were  heard  to 
disregard  them  or  to  impeach  the  Justices.  On  that  point,  please  see  the  enclosed 
copied  of  n&y  exchange  of  letters  with  the  Georgia  Commission  on  Education, 
kindly  consider  them  as  a  part  of  the  present  letter. 
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On  the  otKr  hand,  some  decisions  of  the  Court  were  puzzling  and  merited  a 
wide  disapproval  In  the  country.  Unquestionably,  the  Justices  of  the  Court  in 
good  faith  try  to  apply  the  constitutional  rules,  as  they  understand  them,  to  all 
cases  submitted  to  it.  But,  as  has  been  frequently  said,  the  Constitution  Is  what 
the  Supreme  Court  says  it  is.  Vague  clauses  such  as  the  due-process  clause  or 
the  commerce  clause  are  too  indefinite  to  provide  any  guidance  to  the  Court  In  a 
concrete  situation.  The  Court  can  give  any  meaning  it  wishes  to  most  constitu¬ 
tional  provisions.  It  endeavors  to  grant  the  same  protection  to  those  accused  of 
crimes  and  subversive  activities  as  to  any  other  citizen.  The  Court  should  be 
praised  for  its  objectiveness.  But  didn't  it  go  too  far  In  some  instances?  Does 
not  the  way  the  Court  understands  some  constitutional  guaranties  to  the  citizens 
result  in  danger  to  the  security  of  the  Nation?  By  a  stroke  of  a  pen,  the  Court 
can  annul  security  laws  of  Pennsylvania,  and,  in  effect,  of  41  other  States; 
Pennsylvania  v,  NcUon  (350  U.  S.  49T  (1956) ) ;  it  can  order  the  executive  branch 
of  the  Government  to  retain  the  services  of  a  person  whose  loyalty  is  subject  to 
doubt;  it  can  rule  that  believers  in  theories  dangerous  to  the  security  of  the 
country  must  be  admitted  to  the  practice  of  law  along  with  others;  but  are  such 
decisions  to  the  advantage  of  the  Nation? 

After  all,  the  legal  rules  of  every  community  have  the  purpose  of  maintaining 
peace  and  order,  contributing  to  the  well-being  of  the  citizens,  and  protecting 
society  against  internal  and  external  danger.  The  soundness  of  the  application 
of  law  in  a  way  contrary  to  these  principles  is,  to  say  the  least,  questionable.  It 
is  the  tendency  of  the  Supreme  Court  as  well  as  of  many  other  courts  to  apply 
sometimes  strict  rules  of  law — as  they  understand  them — to  different  situations 
irrespective  of  reasons  of  public  policy,  of  the  possible  consequences  of  the  deci¬ 
sion,  and  of  the  very  place  that  legal  rules  have  in  the  life  of  the  Nation.  “The 
misuse  of  logic  or  philosophy  begins  when  Its  method  and  its  ends  are  treated  as 
supreme  and  final Cardozo,  The  Nature  of  the  Judicial  Process  40  (1021).  The 
dry,  mechanical,  and  legalistic  approach  of  the  Court  may  result  in  serious 
danger  to  the  country.  The  situation  is  still  worse  when  the  legal  rules  that 
support  the  Court’s  decisions  are  so  vague  that  they  can  hardly  be  treated  as 
having  any  meaning  at  all. 

Emergency  situations  require  the  taking  of  special  measures,  apt  to  cone  with 
new  and  vital  problems.  The  question  as  to  how  to  deal  with  the  situation 
created  by  a  civil  war  could  hardly  be  answered  by  consulting  the  Constitution 
which  did  not  provide  anything  on  the  point.  Still,  the  Supreme  Court  had  to 
apply  the  basic  law  of  the  country  to  decide  issues  arising  In  connection  with  the 
reconstruction  of  the  country  after  the  disaster — In  circumstances  never  contem¬ 
plated  by  the  framers.  The  only  possible  solution,  wiiich  Congress  decided  to 
adopt,  was  to  deprive  the  Court  of  its  appellate  jurisdiction  in  cases  provided  for 
by  legislation.  And  Lincoln  went  as  far  as  to  disobey  writs  of  the  Chief  Justice 
of  the  Court. 

It  seems  that  the  Nation  is  again  in  an  unusual  situation.  With  the  whole 
free  world,  it  is  facing  a  mortal  danger.  And,  as  the  leader  of  the  free  nations, 
it  has  special  responsibilities  to  ail  humanity.  Can  it  preserve  its  own  inde¬ 
pendence  and  that  of  the  others  if  It  does  not  fight  the  danger  at  any  step  and 
stage  of  its  apparition?  Should  it  connive  at  subversive  persons  being  permitted 
to  teach  and  poison  the  souls  of  the  American  youth  only  because  some  require¬ 
ments  of  due  process,  as  understood  by  its  Supreme  Court,  have  not  been  met? 
Should  It  suffer  disloyal  employees,  potential  traitors  and  spies,  work  for  the 
Government?  Surely,  nobody  can  be  forced  to  incriminate  himself.  Nobody 
can  be  punished  for  invoking  the  fifth  amendment.  But  does  the  Constitution 
really  require  that  those  who  use  this  amendment  as  a  shield  be  given  the  same 
confidence  as  citizens  who  do  not  have  anything  to  hide  and  can  frankly  answer 
any  question  they  are  asked  to  reply  to?  Does  the  Constitution  actually  forbid  to 
draw  Inferences  from  the  fact  that  someone  Is  looking  for  the  protection  of  the 
amendment?  To  me,  such  persons  automatically  disqualify  themselves  from 
holding  any  position  of  trust  and  confidence. 

In  order  to  convict  an  accused  in  a  criminal  case,  his  guilt  must  be  established 
beyond  reasonable  doubt.  Does  ft  follow  that  the  same  requirement  of  due 
process  is  applicable  to  persons  who  are  granted  the  privilege  to  work  for  the 
Government?  to  teach  the  young  generation?  to  practice  law  and  help  to  admin¬ 
ister  Justice? 

Maybe,  It  Is  better  to  dismiss  a  criminal  case  against  a  hundred  criminals 
who  committed  a  felony  than  to  convict  one  innocent  person.  But  it  seems  to 
me  that  It  is  vital  to  the  Nation  that  a  hundred  of  suspects  be  barred  from 
occupying  some  positions  rather  than  one  subversive  be  permitted  to  continue  to 
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work  on  a  Job  involving  the  security  of  the  Nation.  We  can  take  no  slightest 
risk  any  longer.  We  were  much  too  lenient  until  now,  and  we  and  our  allies 
permitted  “leaks’*  which  resulted  in  spectacular  achievements  of  our  enemies. 

The  emergency  situation  which  the  free  world  faces  can  hardly  be  reckoned 
with  by  the  Supreme  Court  in  its  decisions.  It  Just  tries  to  apply  the  Constitu¬ 
tion,  written  nearly  2  centuries  ago,  as  it  understands  its  mandates.  Unques¬ 
tionably,  some  of  the  recent  decisions  of  the  Court  would  be  unthinkable  in 
any  other  country  in  the  world,  even  those  granting  their  courts  the  power  of 
judicial  review.  And  still,  some  other  nations  also  believe  in  the  rule  of  law. 

The  Court  Is  unable  to  deal  with  the  situation.  Therefore,  It  seems  to  me 
that  It  may  be  proper  to  do  something  about  It  I  see  some  merit  in  the  pro¬ 
posed  legislation.  As  abhorrent  as  the  idea  of  limiting  the  Jurisdictiou  of  the 
supreme  judicial  body  of  the  United  States  is,  maybe  it  would  permit  the  Nation 
to  be  governed  by  measures  required  by  the  circumstances,  not  by  legal  dogmas, 
real  or  imaginary,  which  prove  unworkable  in  some  situations  presented. 

As  you  asked  me  to  do  so,  I  pointed  out  the  pros  and  the  cons  of  the  bill  intro¬ 
duced  in  Congress,  as  I  see  them.  Reluctantly,  I  must  conclude  that  to  me, 
the  pros  have  it. 

Maybe  I  should  not  engage  In  prophecies,  but  I  am  tempted  to  say  that  I  do 
not  believe  that  the  bill  has  a  chance  of  being  adopted.  The  majority  of  the 
Nation,  as  I  see  it,  strongly  dissents  from  the  opinions  of  the  Supreme  Court  in 
question.  However,  the  suggested  legislation  is  a  drastic  measure,  and  the 
Americans  are  rarely  prone  to  take  drastic  steps.  They  suffer  rather  than  take 
energetic  action  against  such  a  phenomenon  as  e.  g.  the  wave  of  vandalism. 
Although  the  Chicago  Tribune  usually  reflects  the  views  of  the  minor  segment 
of  the  American  public  opinion,  it  seems  that  its  editorial  of  February  24,  which 
you  will  find  enclosed,  presents  the  typical  approach  to  the  problem. 

If  possible,  I  would  be  much  obliged  to  you  for  sending  me  the  views  expressed 
in  the  bearings  when  they  are  printed.  I  would  also  appreciate  very  much 
receiving  opinions  on  the  question  of  passports,  which,  as  you  wrote  me,  were 
supposed  to  be  printed.  Both  problems  are  most  interesting  to  me.  Thank  you 
very  much. 

Very  sincerely  yours, 


W.  J.  Waoneb, 
Associate  Professor  of  Law. 


Georgia  Commission  on  Education, 

717  One  Peachtree  Boulevard,  Atlanta,  Oa . 

Dear  Sirs  :  I  Just  received  a  copy  of  A  Resolution  Requesting  Impeachment  of 
Six  Members  of  the  United  States  Supreme  Court  I  wonder  why  you  waste 
your  time,  energy,  and  money  in  distributing  such  stuff.  I  may  just  repeat  the 
comment  of  a  member  of  your  legislature :  you  are  making  yourselves  “ridiculous 
before  the  world,**  as  well  as  his  question :  what  better  way  could  you  serve  the 
Communist  press  than  to  adopt  such  a  resolution  as  this? 

I  can  add  another  question :  Are  you  guys  serious? 

Truly  yours, 


W.  J.  Waoneb, 
Associate  Professor  of  Law. 


The  Georgia  Commission  on  Education, 

Atlanta,  April  9 ,  1957. 

Hon.  W.  J.  Wagner, 

Associate  Professor  of  Law ,  Notre  Dame  Imw  School, 

Notre  Dame,  Ind. 


Dear  Professor  Waoneb:  Having  spent  4  years  attending  the  University  of 
Notre  Dame  I  was  somewhat  amazed  by  your  reaction  to  the  resolution  request¬ 
ing  impeachment  of  six  memliers  of  the  United  States  Supreme  Court.  While 
I  was  attending  that  university  I  always  observed  an  attitude  of  serious  con¬ 
sideration  of  divergent  views. 

I  hope  that  your  letter  was  a  result  of  reading  the  resolution  and  a  serious 
consideration  of  its  contents.  The  traditions  of  your  law  school  could  hardly 
characterize  as  a  waste  any  document  which  so  clearly  brings  to  the  attentioii 
of  its  readers  the  serious  threat  to  constitutional  government. 
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When  you  have  seriously  reviewed  this  resolution  I  would  appreciate  your 
comments. 

Sincerely  yours* 


T.  V.  Williams,  Jr.*  ’50.  I 


Apbil  18,  1057. 

Mr.  T,  V.  Williams,  Jr.# 

Executive  Secretary ,  the  Georgia  Commission  on  Education, 

7i7  One  Peachtree  Building ,  Atlanta,  Ga. 

Dear  Mb.  Williams  :  Thank  you  for  your  letter  of  April  9.  It  appears  that 
you  endorse,  In  good  faith,  the  resolution  of  Georgia.  You  are  undoubtedly 
right  in  saying  that  every  view  Is  entitled  to  serious  consideration.  By  the 
same  token,  if  after  such  a  consideration  the  view  under  examination  appears 
to  merit  strong  disapproval,  such  disapproval  may  be  openly  expressed. 

Your  resolution  is  based  on  two  types  of  decisions  and  orders  of  the  Supreme 
Court  and  its  members.  The  first  one  Includes  the  handling  of  eases  against 
Communists ;  the  other  one,  the  desegregation  decisions.  The  analysis  and  re¬ 
buttal  of  all  allegations  and  omissions  of  your  resolution  would  be  a  job  over¬ 
stepping  the  limits  of  a  letter.  Let  me  point  out  two  outstanding  misleading 
statements  or  omissions.  First,  if  you  are  able  to  be  objective,  you  will  recog¬ 
nize  that  the  NAACP  is  not  a  Communist-front  organization.  On  the  contrary, 
your  methods  of  treating  the  Negroes,  based  on  bias  and  discrimination,  bring 
about  dissatisfaction  with  the  American  system,  under  which  such  things  are 
possible,  turn  the  minds  of  some  people  toward  communism,  and  serve  as  on 
ideal  tool  for  anti-American  propaganda  nil  over  the  world. 

Second,  from  the  resolution  it  appears  that  the  Supreme  Court,  or  the  ma¬ 
jority  of  its  member  treated  the  Communists  with  a  particular  sympathy  and 
leniency  and  granted  them  a  special  protection  unwarranted  by  the  Constitution. 
In  fact,  the  Court  gives  the  same  treatment  to  all  people,  whatever  their  po¬ 
litical  and  religious  opinions  are,  and  to  criminals  as  welt  as  to  saints.  See, 
e.  g.,  many  cases  Involving  the  Jehovah’s  Witnesses*  or  the  famous  Tcrtnfnfeffo 
case  (337  U.  S.  1  (1919)),  in  which  the  same  constitutional  protection  was 
given,  under  most  revolting  circumstances,  to  a  person  believing  in  ideas 
diametrically  opposed  to  the  Communist  ones. 

The  pride  of  this  country  is  that  everyone  is  granted  the  same  legal  treat¬ 
ment,  and  the  constitutional  liberties  and  guaranties  extend  to  everyone.  The 
duty  of  the  Supreme  Court  Is  to  apply  the  due-process  clause,  the  free-speech 
clause,  and  the  equal-protectlou-of-the-laws  clause  Indiscriminately,  even  as  to 
Communists.  Any  other  approach  would  put  an  end  to  the  American  constitu¬ 
tional  system. 

This  does  not  mean  that  you  have  to  agree  with  every  opinion  of  the  Supreme 
Court.  Your  understanding  as  to  how  the  Constitution  should  be  applied  in  a 
particular  case  can  be  different  from  that  of  the  Court,  But,  after  all,  there 
must  be  a  body  which  has  the  duty  to  decide  the  problem  in  the  last  Instance. 
This  body,  in  the  American  system,  wrongly  or  Justly,  Is  the  Supreme  Court. 
Your  resolution  seems  to  say  that  the  final  word  belongs  to  the  States.  Of 
course,  this  would  be  the  end  of  the  Union,  and  would  bring  back  the  situation 
in  this  country  to  the  one  existing  some  180  years  ago.  The  Supreme  Court 
does  not  usurp  any  power.  You  usurp  it,  contending  that  you  rather  than  the 
Supreme  Court  have  the  right  to  determine  what  State  act  is  constitutional, 
and  what  is  not. 

Of  course,  you  do  not  know  me  personally.  If  you  did,  you  would  know  that 
I  spent  most  of  my  free  time,  in  the  last  20  years,  in  fighting  against  commu¬ 
nism.  But  in  this  fight,  we  must  not  use  means  adopted  by  communism.  We 
have  to  abide  by  the  rules  of  fairness  and  due  process.  If  you  believe  that  the 
American  constitutional  system  is  bad,  you  are  free  to  advance  the  idea  of  a 
constitutional  amendment  by  repealing  the  due-process  clause,  the  equal-protec¬ 
tion  clause,  or  the  power  of  judicial  review.  However,  requesting  impeachment 
of  the  Justices  of  the  Court,  Just  because  they  fulfill  their  constitutional  func¬ 
tions,  can  hardly  be  considered  serious. 

As  far  as  the  desegregation  opinions  of  the  Supreme  Court  are  concerned, 
your  stand  is  still  worse.  To  the  enormous  majority  of  the  American  Nation, 
it  is  hardly  conceivable  how  those  decisions  could  go  another  way.  Your  treat¬ 
ment  of  the  Negroes  Is  a  disgrace  to  the  United  States.  After  bias  and  dis¬ 
crimination  Is  outrooted,  which  I  hope  will  hnpi>en  before  long,  future  genera¬ 
tions  will  be  ashamed  of  your  Ideas  ns  much  ns  we  are  ashamed  today  of  the 
fact  that  legal  disputes  wore  solved  by  ordeals,  that  "witches"  were  burned, 
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and  that  there  was  slavery  in  this  as  well  as  in  many  other  countries.  Racism 
of  Hitler’s  style,  incompatible  with  Christianlsm  and  modern  civilization,  dis¬ 
appeared  from  the  surface  of  the  earth  some  12  years  ago.  Yours  is  doomed 
to  follow.  The  sooner  it  happens,  the  better 
Should  you  engage  in  some  traveling  abroad,  you  would  be  much  impressed 
by  the  disastrous  effect  that  the  Negro  question  In  the  South  has  on  the  American 
effort  to  win  friends  all  over  the  world  and  oppose  the  expansion  of  communism. 
The  United  States  faces  the  most  terrible  danger  in  its  history.  It  needs  sup¬ 
port  from  other  nations.  It  should  be  the  leader  of  the  free  world  In  its  struggle 
ugainst  Asiatic  barbarism  and  totalitarianism.  If  it  stands  for  freedom  and 
equality,  why  does  it  permit  a  part  of  its  imputation  to  be  discriminated  against? 
How  can  you  expect  the  Africans  and  the  Asiatics  to  believe  in  the  American 
Ideals  if  they  are  violated,  every  day,  in  the  South  of  the  country?  To  win  the 
cold  war  and  gain  understanding  in  other  countries,  the  United  States  spends 
millions  of  dollars,  publishes  hundreds  of  pamphlets  and  papers,  maintains  the 
United  States  Information  Agency,  the  Voice  of  America,  sends  outstanding 
persons  on  good-will  tours,  etc.  All  of  the  efforts  and  money  have  less  effect  than 
one  news  item  from  the  South:  A  Till  case,  some  anti-Negro  riots,  an  exclusion 
of  a  colored  student  from  a  university,  a  persistent  segregation  in  buses  in  spite 
of  the  Supreme  Court  rulings,  a  dismissal  from  job  of  a  doctor  who  had  lunch 
with  a  Negro  nurse  in  a  restaurant.  You  do  not  imagine  what  Is  the  effect  of 
such  news  all  around  the  world.  The  Communists  leap  at  such  news,  exaggerate 
the  facts,  iejK?at  them  all  over,  comment  on  them,  ruin  the  friendly  sentiment 
toward  the  United  States.  You  furnish  the  best  propaganda  Items  to  the  foes 
of  the  country.  Not  the  Supreme  Court,  but  you  give  aid  and  comfort  to  the 
enemies  of  the  United  States,  whether  you  intend  it  or  not.  Recently,  one  of  my 
ucqurtlntenees  from  India,  who  was  a  good  friend  of  the  United  States  visited 
this  country.  Because  of  Ids  dark  complexion,  he  was  ejected  a  few  times,  in 
the  South,  from  some  places  reserved  for  the  whites.  Yon  may  guess  whether 
upon  his  leaving  the  United  States  he  was  still  attached  to  the  United  States,  and 
whether  lie  will  make  a  good  propaganda  when  he  returns  to  India, 

You  are  not  hound  to  entertain  relations,  in  your  private  life,  with  either 
Negroes  or  Mexicans  or  Germans  or  Poles  or  Jews  or  English  or  the  red-haired, 
or  those  who  are  over  fiO  or  more  than  0  feet  tall.  But  in  public  life,  lxdities, 
schools,  trains,  etc.,  you  cannot  constitutionally  deny  anyone  equal  rights. 

Your  attitude  toward  the  Supreme  Court  brings  the  United  States  inestimable 
damage,  here  and  abroad.  It  also  teaches  the  young  generation  disrespect  for 
the  supreme  authorities  of  this  country,  defiance  to  well-established  legal  prin¬ 
ciples.  It  breeds  hatred  and  lawlessness. 

Undoubtedly,  you  have  preconceived  ideas,  and  no  matter  what  I  tell  you, 
you  will  Ik'Hcvc  In  everything  you  were  told  by  your  friends  from  the  Georgia 
Commission  on  Education  and  some  other  outstanding  citizens  of  your  State.  It 
is  sad  that  you  and  some  other  people,  undoubtedly  good  patriots,  niul  acting  In 
good  faith,  instead  of  helping  the  United  States  in  concentrating  on  fighting 
communism,  the  worst  enemy  this  country  and  the  free  world  ever  had,  involun¬ 
tarily  help  its  enemies  In  this  struggle.  Georgia  is  not  one  of  the  richest  States. 
Instead  of  using  its  financial  resources  for  the  welfare  of  its  population,  you 
engage  in  a  most  expensive  and  hopeless  campaign,  trying  to  defend  an  inde¬ 
fensible  cause.  I  rei>eat,  you  are  wasting  your  time,  energy,  and  money  in  this 
anti-American  activity.  May  God  remove  blindness  from  your  minds.  Needless 
to  mid,  the  general  reaction  to  your  resolution  is  the  same  as  mine.  But  every¬ 
one  considers  It  a  waste  of  time  to  argue  with  you  and  simply  throws  your 
resolution  into  a  wastebasket  with  a  shrug  of  the  shoulder.  Maybe  I  was  the 
only  one  to  care  to  write  you. 

Sincerely  yours, 

W.  J.  Waoner, 
Associate  Vrofcnor  of  J**nc. 


State  University  of  South  Dakota, 

School  of  Law, 
Vermillion,  February  13, 1938. 

Hon.  Thomas  O.  Hennings,  Jr., 

United  State*  Senator ,  Washington,  /).  C. 

Dear  Sir:  In  reply  to  your  request  that  I  express  my  views,  pro  or  eon.  about 
tlie  ponding  Senate  MU  S.  2tUd,  I  am  happy  to  state  them  as  follows : 

As  I  see  It  the  overall  purpose  of  this  bill  is,  frankly,  to  register  a  vote  of 
Mno  o  million -e**  in  the  f1 'terminations  by  the  presently  constituted  Supreme 
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Court  of  questions  involving  security  or  subversion  matters.  This  for  the  reason 
that  their  decisions  to  date  evidence  a  lack  of  objectivity  and  a  failure  to  apply 
or  recognize  hitherto  established  legal  principles  and  rules  of  law  in  their  solu¬ 
tion  of  these  problems— the  Court  seems  to  be  carried  on  a  wave  of  emotionalism 
to  determine  all  these  questions  In  one  way  only.  The  bill  seems  designed  to 
register  a  vigorous  protest  against  the  Court’s  actions  iu  this  limited  area.  With 
that  objective  I  am  In  full  agreement.  While  there  are  other  areas  in  which 
valid  criticism  of  the  Court  could  and  should  be  made,  viz,  as  to  its  continuous 
judicial  legislation,  as  well  as  its  constant  encroachment  upon  the  powers  of  the 
States,  yet  this  would  not  appear  to  be  a  proper  method  of  registering  such 
protests. 

I  would  view  this  bill  as  a  perfectly  constitutional  exercise  of  the  power  ex¬ 
pressly  given  the  Congress  in  article  3,  section  2,  of  the  Constitution.  I  w*ould 
predict,  however,  that  if  enacted  it  would  nevertheless  be  declared  unconsti¬ 
tutional  by  the  presently  constituted  Court  at  its  first  opportunity.  I  think  it 
should  still  be  enacted,  that  it  would  serve  as  a  strong  protest  and  would  there¬ 
fore  be  worth  while. 

Very  truly  yours, 

Kenneth  P.  Simpson,  Dean. 


Hon.  Thomas  C.  IIf.nninos,  Jr., 

United  States  Senate,  Washington,  Z).  O . 


Baylor  University, 

School  op  Law, 
Waco,  Tex.,  February  10, 1958 . 


Dear  Senator  Hennings  :  In  resi>onse  to  your  letter  of  February  7  and  after 
reading  S.  2040,  I  cannot  agree  that  It  “would  work  a  basic  change  in  our  gov¬ 
ernmental  system.”  On  the  contrary  it  appears  to  me  that  it  might  do  much  to 
preserve  our  governmental  system.  If  at  a  future  time  we  have  a  Supreme 
Court  less  prone  to  radical  judicial  legislation,  Congress  can  always  restore  the 
present  appellate  jurisdiction  of  the  Supreme  Court. 

One  of  the  benefits  of  having  48  States  is  that  It  allows  the  necessary  vari¬ 
ation  in  governmental  institutions  and  in  legislation  to  meet  the  differing  needs 
of  the  Individual  States.  On  the  same  basis  giving  finality  to  the  decisions  of 
the  regional  Federal  courts  of  appeal  will  allow  some  variation  on  the  contro¬ 
versial  matters  contained  in  the  bill.  While  national  uniformity  and  con¬ 
sistency  of  law  in  some  matters  are  to  be  desired,  in  others  regional  variations 
might  well  produce  better  results.  This  bill  seems  to  be  an  excellent  compromise 
between  the  demand  for  48  separate  solutions  by  the  States  and  the  demand  for 
one  national  solution. 

Incidentally,  I  hope  that  you  will  not  look  upon  the  response  you  get  from  the 
law  school  teachers  as  representative  of  the  legal  profession  of  the  Nation.  Let 
me  assure  you  that  the  law  teachers  on  the  whole  are  far  more  liberal  than  the 
average  practicing  lawyer.  There  are  many  law  teachers  not  primarily  con¬ 
cerned  with  remaking  our  society,  but  unfortunately  the  leftist  group  is  by  far 
the  more  vocal  and  vociferous. 

Very  truly  yours, 


Abner  V.  McCall,  Dean. 


University  of  Michigan  Law  ScnooL, 

Ann  Arbor,  Mich.,  February  17, 1958. 

Committee  on  the  Judiciary, 

United  States  Senate,  Washington ,  D.  0. 

Gentlemen  :  This  letter  Is  a  statement  of  Dean  R.  Blythe  Stason  and  Prof. 
-  Charles  W.  Joiner,  of  the  University  of  Michigan  Law  School,  in  opposition  to 
^S.  2d  10. 

S.  2040  is  an  intrusion  on  a  court  system  carefully  conceived  and  designed  to 
protec  t  both  the  Government  and  the  individual,  to  see  that  the  “rule  of  law” 
Is  fairly  applied,  and  to  prevent  the  usurpation  of  Government  power  by  groups 
or  individuals  in  Government  or  by  others  who  resist  valid  governmental  action. 
It  is  a  dangerous  bill.  It  should  be  rejected. 

The  bill  Is  a  bald  attempt  to  deprive  the  Supreme  Court  of  jurisdiction  in  five 
situations  In  which  the  Court  has  recently  rendered  opinions,  namely,  in  (1) 
cases  Involving  contempt  of  Congress,  (2)  cases  Involving  the  executive  security 
program,  (3)  cases  involving  subversion  against  the  States,  (4)  eases  involving 
subversion  activities  of  teachers,  (5)  cases  involving  admission  to  the  practice 
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of  law.  Whether  or  not  one  agrees  with  the  correctness  of  these  recent  opinions, 
the  remedy  suggested  by  the  bill  is  one  that  will  produce  disastrous  results. 

Our  Supreme  Court  is  and  always  has  been  the  court  of  last  resort  on  matters 
of  constitutional  law.  It  is  the  embodiment  of  ultimate  Judicial  power.  Under 
its  direction  great  constitutional  principles  have  been  nurtured  and  developed 
that  protect  individuals  from  the  encroachment  of  Government  and  aid  Gov¬ 
ernment  to  protect  all  of  us  against  the  wrongful  acts  of  others.  To  deprive 
the  Court  of  its  power  in  any  of  these  respects  will  upset  a  carefully  conceived 
balance  of  power.  It  will  be'  an  invitation  to  all  disgruntled  litigants  to 
petition  Congress  for  equivalent  relief  in  the  future. 

The  ultimate  effect  of  such  a  bill  would  be  to  create  a  multiheaded  court 
system  operating  without  direction  or  guidance  in  fields  of  constitutional  law  of 
importance  to  the  liberty  of  Individuals  as  well  as  to  the  exercise  of  proper 
governmental  power.  This  must  not  come  to  pass.  We  urge  you  to  reject  this 
bill. 


Respectfully  submitted. 


E.  Blythe  Stason, 
Charles  W.  Joiner. 


Baylor  University  School  of  Law, 

Waco,  Tex.,  February  11,  1958. 

lion.  Thomas  O.  Hennings,  Jr., 

United  State*  Senate ,  Washington,  D.  0 . 

Dear  Senator  Hennings:  Pursuant  to  your  request  in  your  letter  of  Feb¬ 
ruary  7,  Dean  McCall  has  requested  that  I  submit  my  views  on  S.  2640  to  you. 

Your  letter  states  that  S.  2646  would  “work  a  basic  change  in  our  govern¬ 
mental  system.”  This  reflects  on  assumption  on  your  part  that  the  United  States 
Supreme  Court  must  be  the  sole  interpreter  of  the  Constitution.  This  concept 
appears  nowhere  in  the  Constitution;  on  the  contrary  the  Constitution  makes 
the  Judicial  power  in  appellate  cases  subject  to  “exceptions”  and  “regulations” 
by  the  Congress.  Our  governmental  system  is  one  of  checks  and  balances,  and 
this  is  one  of  the  checks  on  the  Supreme  Court. 

The  Congress  has  its  own  duty  to  Interpret  the  Constitution.  So  do  State 
legislatures,  State  and  Federal  courts,  school  boards,  and  the  executive  branch 
of  the  United  States.  When  a  court  shows  itself  to  be  bent  on  arrogating  legis¬ 
lative  powers  to  itself,  I  can  see  no  objection  to  the  act  of  the  legislative  body 
in  limiting  the  powers  of  the  Court. 

Judieiay  review  would  not  be  abandoned  by  adoption  of  S.  2616  and  I  cannot 
see  any  great  loss  to  our  governmental  system  in  the  mere  fact  that  these  cases 
could  not  reach  the  Supreme  Court. 

Very  truly  yours, 

A.  S.  McSwain,  Jr.,  Pro/ctaor. 


Notre  Dame  Law  School, 

Notre  Dame ,  Itid.,  February  27, 1958. 

Hon.  Thomas  C.  Hennings,  Jr. 

Committee  on  the  Judiciary, 

United  State*  Senate,  Washington,  D .  (7. 

Dear  Senator  Hennings:  Dean  O’Meara  and  Professor  Wagner  of  this  law 
school  have  informed  me  that  you  have  requested  an  expression  of  the  views 
of  persons  Interested  for  and  against  the  Jenner  bill,  which  would  restrict  the 
jurisdiction  of  the  Supreme  Court  in  certain  specified  types  of  cases. 

Proponents  of  the  legislation  all  appear  to  he  strongly  opposed  to  a  number 
of  recent  decisions  of  the  Court.  They  don’t  like  the  way  things  are  going; 
so  they  want  to  change  the  rules.  Opponents  of  the  legislation  number  many 
persons  who  disapprove  of  a  number  of  the  Court’s  recent  decisions  because 
they  believe  the  so-called  remedy  is  worse  than  the  disease. 

I  believe  that  the  Jenner  bill  should  he  rejected.  It  seems  to  me  that  the 
house  of  delegates  of  the  American  Bar  Association  is  on  sound  ground  In 
expressing  opposition  to  the  proposed  legislation.  I  would  Just  like  to  add, 
however,  that  I  think  that  In  most  of  the  cases  which  have  aroused  Senator 
Jenner  and  Ills  followers  the  Court  reached  the  right  result.  The  Court’s  posi¬ 
tion  on  civil  liberties  is  more  in  accord  with  traditional  American  views  than  is 
that  of  Senator  Jenner. 
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For  your  Information  I  am  sending  herewith  a  reprint  of  on  article  from  the 
Buffalo  Law  Review  In  which  I  attempted  to  state  what  the  Court  actually 
decided  In  the  cases  that  have  occasioned  the  instant  Controversy. 

Sincerely  yours, 

Rogers  Paul,  Peters,  Professor  of  Law. 


Yale  University, 

School  of  Law, 

.Vcio  Haven,  Com l,  February  2d,  1958. 

Senator  Thomas  C.  Hennings,  Jr., 

United  States  Senate, 

Committee  on  ttic  Judiciary ,  Washington ,  D.  V. 

Dear  Senator  Hennings:  First,  let  me  say  that  I  am  delighted  to  know  that 
you  are  so  actively  opposing  Senator  Jenner’s  preposterous  bill.  I  am  delighted 
to  lend  what  little  support  my  name  Is  worth  to  your  effort, 

S.  2GI0  Is,  of  course,  directed  spec! Really  against  5  or  0  Supreme  Court  deci¬ 
sions  handed  down  last  spring.  The  attitude  which  must  have  prompted  tho 
si>onsorship  of  this  bill  reminds  me  of  the  small  boy  who  loses  a  game  and  yells 
"Foul,"  oud  then  wants  to  change  tho  rules  so  that  he  can  win  next  time, 
maybe. 

Unless  my  memory  Is  Quite  wrong,  Senator  Jenner  and  those  who  are  now 
allied  with  him  were  outraged  when  the  late  President  Roosevelt  proposed 
his  so-onlled  Court-packing  plan;  at  that  time  the  Court  was  on  their  side  and 
tho  separation  of  powers  within  the  Federal  Government  had  to  be  kept  invio¬ 
late.  It  would  bo  amusing,  if  it  were  not  so  sad,  to  see  the  same  gentlemen 
taking  precisely  the  opposite  lack  when  they  happen  not  to  like  a  few  of  the 
Court’s  recent  decisions. 

Of  course,  Congress  has  complete  power  to  restrict  the  Court’s  appellate 
Jurisdiction— and  has  exercised  this  i»ower  n  couple  of  times  in  the  past.  But 
unfortunately,  the  holding  of  power  and  Us  wise  exercise  are  not  synonymous. 
I  suggest  that,  when  your  subcommittee  reconvenes,  you  bring  to  the  hearings 
a  little  l>ook  by  John  Lord  O’Brian  entitled  “National  Security  and  Individual 
Freedom.”  Mr.  O’Brlnn,  os  you  kuow,  is  a  distinguished  elder  statesman  of 
the  bar;  Indeed,  he  was  once  a  candidate  for  the  United  States  Senate  from 
New  York  on  the  Republican  ticket;  his  words  might  give  Senator  Jenner  and 
his  partners  considerable  pause. 

I  further  suggest  that  you  osk  Senator  Jenner  whether  he  has  ever  read 
the  remarks  of  James  Madison — often  railed  the  Father  of  the  Constitution — 
when  Madison  introduced  the  Bill  of  Rights  In  the  First  Congress  of  the  United 
States.  Those  remarks  make  rather  clear  that  Madison  would  not  only  have 
approved  the  Supreme  Court  rulings. against  which  S.  2040  ts  directed  but  that 
ho  also  believed  such  pronouncements  to  he  nn  essentia!,  if  not  the  most  essen¬ 
tial,  duty  of  tho  judicial  branch  of  our  Government.  With  such  sentiments,  I 
thoroughly  agree— and  again,  I  congratulate  you  for  going  to  the  Court’s 
defense. 

Maybe  these  words  and  references  will  be  of  some  small  help  to  you.  I  cer¬ 
tainly  hope  so.  Regardless,  I  send  you  all  best  wishes  and  my  full  personal 
support  In  the  tight  you  are  making. 

Most  sincerely, 

Fred  Rodell. 


Detroit  College  of  Law, 
Detroit ,  Mich.,  February  19, 1958. 

Hon.  TnoMAS  C.  Hf.nningb,  Jr., 

United  States  Senate,  Senate  Office  Building,  Washington *  D.  0 . 

Dear  Senator  ;  In  my  opinion,  S.  2640  should  be  reported  unfavorably  by  the 
Committee  on  the  Judiciary.  I  consider  it  extremely  ill-advised  and  a  danger  to 
the  effective  functioning  of  our  rule  of  law,  and  most  unfortunate  retrogression 
In  our  Inevitable  attempts  to  intelligently  resolve  the  problem  of  federalism  in 
this  land. 

To  deny  to  the  United  States  Supreme  Court  power  to  pass  upon  the  consti¬ 
tutionality  of  frequently  irrational  and  often  parochial  (as  Holmes  well  noted) 
attempts  of  local  governmental  bodies  to  advance  the  commonweal,  while  imperil¬ 
ing  fundamental  liberties  enshrined  In  the  Constitution,  is  to  tragically  retro¬ 
gress  to  the  situation  anterior  to  the  14th  amendment 
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Furthermore,  as  nines  v.  Davidowitz  well  illustrates,  the  State  rule  may  well 
clash  with  the  expression  of  the  very  Congress  that  the  Senator  would  protect, 
and  the  local  attempt  to  cope  with  the  national  problem  would  have  to  be  invali¬ 
dated  by  some  Juridical  body  under  any  intelligent  resolution  of  the  problem. 

Lastly,  respect  for  the  Congress  and  the  Executive  is  nowise  diminished  by 
continuing  the  present  power  of  the  United  States  Supreme  Court  In  reviewing 
contempts  by  the  former  and  eliminations  from  employment  by  the  latter.  For 
too  long  have  we  indulged  in  a  shabby  Jurisprudence  of  appelatlon  denominating 
Federal  employment  a  “privilege.1*  Itcspeet  for  the  dignity  of  our  public  servants 
makes  it  imperative  that  we  recognize  and  block  out  more  fully  their  constitu¬ 
tional  rights  in  this  situation,  and  that  such  rights  be  protected  by  highest 
Judicial  tribunal  our  society  has  created. 

You  are  to  be  commended  again  for  your  effective  statesmanship  in  the  Inter¬ 
ests  of  the  entire  Nation.  Please  add  my  regards  to  John  Raeburn  Green  and 
Charles  Slnyman,  when  next  you  see  them. 


Cordially  yours, 


O.  T.  Antieav. 


Detroit  College  op  Law, 
Detroit,  Mich.,  February  19, 1958. 


Hon.  Thomas  S.  Hennings,  Jr., 

United  States  Senate,  Senate  Office  Building,  Washington,  D.  O. 


Dear  Senator  Hennings:  Thank  you  very  much  for  your  invitation  to  express 
an  opinion  in  respect  to  S.  2640. 

To  put  it  bluntly,  I  think  such  legislation  is  vicious  and  should  be  overwhelm¬ 
ingly  defeated.  Simply  because  some  people  do  not  agree  with  the  decisions  of 
the  Supreme  Court  is  no  reason  for  hamstringing  Its  authority. 

Moreover,  I  would  sooner  entrust  our  freedoms  to  an  overly  liberal  Supreme 
Court  than  to  the  reactionary  gentlemen  who  are  seeking  to  curb  Its  authority. 


Cordially  yours, 


Charles  Kino,  Dean. 


University  op  Kentucky, 

Collf.oe  op  Law, 

Lexington,  Kg.,  February  20, 1958 . 


Hon.  Thomas  0.  Hennings,  Jr., 

United  States  Senate, 

Washtngto}i,  D .  0. 

Dear  Senator  Hennings  :  I  am  replying  to  your  letter  of  February  7  addressed 
to  former  Dean  Elvis  J.  Stalir,  Jr.,  whom  I  succeeded  as  dean  last  July. 

.  Prof.  Paul  Oberst,  the  member  of  our  faculty  who  works  in  the  field  of  consti¬ 
tutional  law,  and  I  agree  with  your  position  on  S.  2646.  The  following  paragraph, 
prepared  by  Professor  Oberst,  states  our  reaction  very  briefly. 

The  liberties  of  American  citizens  have  been  made  secure  under  the  Constitu¬ 
tion  through  two  unique  American  contributions  to  the  art  of  government — 
the  doctrine  of  separation  of  powers  and  judicial  review  of  legislative  and  admin¬ 
istrative  action.  This  bill  destroys  these  safeguards  in  part,  by  exercise  of  the 
power  of  Congress  to  make  limitations  on  the  appellate  jurisdiction  of  the  Supreme 
Court.  The  purpose  of  the  bill  is  to  change  by  act  of  Congress  the  Supreme 
Court’s  interpretation  of  the  Constitution  in  certain  cases  at  the  last  term  of 
the  Court.  Such  an  attempt  to  reinstate  lower  court  decisions  reversed  by  the 
Supreme  Court  is  a  venture  worthy  of  considerably  less  respect  than  the  Court- 
reorganization  bill  of  1D37.  If  the  bill  succeeds,  it  will  leave  individual  liberty 
♦o  be  defined  largely  by  Congress,  Federal  administrators,  State  legislatures  and 
administrators,  and  local  school  boards.  It  might  better  be  entitled  "a  bill  to 
encourage  legislative  and  administrative  absolutism  in  certain  cases.” 

We  urgo  yon  to  uhremittlng  effort  to  defeat  it. 


Sincerely  yours, 


W.  L.  Matthews,  Jr.,  Dean. 


Senator  Hennings.  I  think  the  record  should  be  complete.  I  think 
we  aro  entitled  to  see  what  I  said  as  well  as  what  they  said  to  me.  So 
far  I  have  received  73  replies  to  the  request  for  views.  Of  this  num¬ 
ber  only  4  of  the  73  were  favorable  for  the  bill. 
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Mr.  Chairman,  I  want  to  thank  you — there  are  no  other  members  of 
tho  subcommittee  here.  I  will  thank  the  chairman. 

Senator  Butler.  I  want  to  thank  the  Senator. 

Senator  IIenninos.  I  want  to  thank  the  chairman  indeed  for  his 
graciousness  and  kindness  in  listening  to  me  this  morning. 

Senator  Buti-er.  It  is  always  a  pleasure  to  have  your  views  on  any 
constitutional  question. 

There  is  one  thing  that  comes  to  my  mind  on  which  I  should  like  to 
solicit  the  Senator’s  opinion.  I  have  been  particularly  concerned  with 
tho  status  of  a  lawyer  within  his  own  State  practicing  before  the  courts 
of  his  own  State.  I  have  always  felt  that  when  a  man  was  admitted 
to  tho  bar,  for  instance,  when  I  was  admitted  to  tho  bar  in  the  State 
of  Maryland,  to  practices  before  tho  courts  of  that  State,  that  I  became 
an  officer  of  that  court  and  I  had  a  peculiar  relationship - 

Senator  IIenninos.  You  are  indeed. 

Senator  Butler.  Existing  between  me  and  that  court  that  was  of 
little  or  no  concern  to  the  Federal  judiciary  as  distinguished  from 
the  State  judiciary.  And  I  was  a  little  bit  amazed  when  the  Supreme 
Court  took  jurisdiction  in  the  Konigsberg  case  and  refused  to  let  a 
State,  a  sovereign  State  of  the  United  States,  say  who  should  practice 
law  and  who  should  stand  in  this  fiduciary  and  confidential  relation¬ 
ship  as  between  it  and  its  own  courts.  Having  that  in  mind  and 
trying  to  avoid,  as  far  ns  possible  any  confusion  that  may  result  from 
the  method  of  approach  of  S.  2646/ 1  filed  a  separate  bill  yesterday. 

Senator  IIenninos.  I  read  the  Senator’s  bill  in  the  Record  this 
morning. 

Senator  Butler.  You  have  read  my  bill  ?  It  has  only  one  purpose. 

Senator  Hennings.  I  don’t  mean  to  anticipate  you. 

Senator  Butler.  It  would  withdraw  from  all  Federal  courts  the 
right  to  interfere  with  my  relationship  and  that  of  other  attorneys  to 
the  courts  created  by  the  State  of  Maryland,  in  which  the  State  of 
Maryland  has  given  me  and  them  the  privilege  to  practice. 

Now,  if  the  Federal  courts  want  to  admit  a  person,  that  is  up  to  the 
Federal  courts;  but  the  State  itself  has  the  right  to  say  who  shall 
practice  law  liefore  its  courts.  Therefore,  my  bill  would  take  away 
from  the  lower  Federal  courts,  or  the  inferior  Federal  courtSj  as  they 
are  referred  to  in  the  Constitution  of  the  United  States,  all  jurisdic¬ 
tion  in  such  cases  and  would  deny  or  withdraw  from  the  Supreme 
Court  of  the  United  States  the  right  to  hear  any  appeal  from  any 
State  court  covering  that  one  field  of  endeavor. 

Perhaps  the  Senator  has  an  opinion  on  that.  I  know  he  believes 
there  are  some  areas  where  the  State  should  be  supreme  and  should 
have  its  rights  and  should  not  be  interfered  with  by  the  Federal  Gov¬ 
ernment.  I  think  the  Founding  Fathers  probably  put  section  2  of 
article  III  in  the  Constitution  to  prevent  a  judicial  oligarchy  such  as 
some  people  now  claim  the  Supreme  Court  is  doing. 

I  feel  that  certainly  \  bill  of  the  kind  I  propose  has  merit,  I  don't 
see  how  any  group  which  cherishes  the  right  of  the  State  to  have  some 
of  the  governing  of  its  own  affairs  could  be  opposed,  to  it. 

I  believe  the  Supreme  Court  has  overstepped  its  bounds  in  this 
particular  area. 

Senator  IIenninos.  Mav  I  inquire  whether  the  Senator  refers  to 
matters  of  subversion  only  t 
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Senator  Butler.  My  bill  provides  that - 

Senator  IIenninos.  I  went  over  the  Record  this  morning,  before  I 
left  home,  but  I  didn’t  study  the  bill. 

Senator  Butler.  May  I  read  it? 

Whereas  the  right  of  persons  to  practice  law  before  State  courts  !s  peculiarly 
a  matter  of  State  concern :  Now,  therefore— 

and  so  forth. 

Now  the  limitation  of  the  bill  is  this: 

Notwithstanding  any.  other  provision  of  law,  no  court  of  the  United  States 
shall  have  jurisdiction  to  entertain  any  suit  In  which  any  party  thereto  seeks 
an  injunction  or  any  other  remedy  against  the  operation  and  enforcement  of  any 
State  statute,  rule  of  any  State  court,  rule  of  law,  or  any  regulation  or  any 
hylnw  of  any  board,  commission,  or  other  body  acting  under  the  authority  of 
the  constitution  of  any  State  which  denies  the  privilege  of  practicing  law  before 
the  courts  of  such  State  to  any  person  because  of  subversion,  criminal,  or  corrupt 
activities  on  the  part  of  such  person. 

Conceivably  there  arc  cases  where  a  lawyer  will  be  brought  before 
the  State  grievance  committee  for  mishandling  of  funds,  in  which 
he  refuses  to  answer. 

He  says  his  answers  may  incriminate  him.  That  man,  in  my 
opinion — if  that  board  rules  him  unfit  to  practice  before  the  courts 
of  his  own  State - 

Senator  Hennings.  You  are  a  member  of  the  bar,  are  you  not  ? 

Senator  Butler.  Yes.  And,  I  think  the  Supreme  Court  has  over¬ 
stepped  its  bounds  in  these  respects. 

Senator  IIenninos.  Well,  in  reply  to  my  distinguished  friend,  I 
would  like  to  say  that  I  would  like  to  have  an  opportunity  to  study - 

Senator  Butler.  1  don’t  expect  the  Senator  to  commit  himself - 

Senator  Hennings.  I  am  sure  of  that. 

Senator  Butler.  I  think  any  American  should  be  ready,  willing, 
and  able  to  accept  the  rule  of  the  court  of  last  resort  of  his  State  on 
any  matter  where  this  type  of  special  relationship  exists.  There  is 
a  fiduciary  relation. 

Well,  now,  I  have  testified  rather  than  the  Senator  and  I  beg  his 
pardon. 

Senator  Hennings.  You  havo  enlightened  me.  I  appreciate  it. 

Senator  Butler.  Well,  I  want  to  say  this  to  the  Senator.  I  have 
great  admiration  for  him. 

Senator  Hennings.  Thank  you  very  much. 

Senator  Butler.  I  am  not  for  confusion.  I  am  not  for  the  creation 
of  barriers  to  the  legal  concept  as  we  all  know  it.  But  there  are  many 
people  in  this  country  today  that  believe  that  the  Supreme  Court  of  the 
United  States,  rightly  or  wrongly,  is  creating  a  judicial  oligarchy. 
The  Congress  will  fail  in  its  responsibility  to  the  people  if  it  doesn’t 
take  cognizance. 

Senator  Hennings.  I  think  today,  as  the  distinguished  Senator  from 
Maryland  knows,  is  the  day  that  we  are  to  memorialize  our  former  great 
Presidents,  Theodore  ana  Franklin  Roosevelt.  We  know  that  there 
was  a  little  plan  offered  to  create  a  judicial  oligarchy  perhaps  at  one 
time  there,  the  so-called  Court-packing  plan.  I  think  that  most  law¬ 
yers  in  both  the  House  and  Senate  at  that  time  were  opposed  to  it,  and 
it  died  a-borning,  so  to  speak. 
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Senator  Butler.  I  nin  not  one  for  destroying  the  Supremo  Court  of 
tho  United  States,  and,  also,  I  am  not  one  for  shirking  my  obligations 
as  a  United  States  Senator. 

Senator  Hknninos.  Tho  Senator  never  has,  and  I  might  say  that, 
any  legislation  introduced  by  him  would  bo  tbo  product  of  careful 
thought  and  consideration,  and  I  would  like  an  opportunity  to - 

Senator  Butler.  I  certainly  think  thnt  is  acceptable. 

Senator  Hennings.  To  do  the  same  to  the  Senator’s  bill. 

Senator  Butler.  Tho  subcommittee  of  the  committee  of  which  you 
are  a  member  is  very  happy  to  have  you  hero. 

Senator  Hennings.  Thank  you  very  much. 

Senator  Butler.  I  las  tho  Senator  concluded  his  testimony  ? 

Senator  Hennings.  I  lmve,  Mr.  Chairman. 

Senator  Butler.  Fine. 

Mr.  Obcr,  will  you  please  resumo? 

Thank  you  again,  Senator. 

Mr.  Ober,  wiien  you  yielded  to  the  Senator,  you  were  giving  your 
background. 

Mr.  Oiu.R.  I  just  started  with  a  fow  minutes.  Shall  I  start  over? 

Senator  Butler.  Yes ;  I  wish  you  would. 

Senator  Hennings.  I  would  like  to  thank  Mr.  Ober  again  for  his 
courtesy.  I  shnll  stay  as  long  as  I  can.  I  have  a  little  meeting  in  a 
short  time,  but  I  should  liko  to  hear  as  much  of  Mr.  Ober’s  statement 
as  I  can. 

Mr.  Orer.  I  have  just  a  short  statement  for  background  purposes. 

1  (list  became  interested  in  tho  general  field  of  subversion  during  the 
First  World  War,  when,  in  addition  to  being  a  line  officer,  I  lmd  some 
dut  ies  ns  a  counterespionage  officer. 

In  the  Second  World  War  I  was  one  of  the  advisers  to  Governor 
Lane’s  Commission  on  Emergency  War  Powers  in  tho  State  of  Mary¬ 
land. 

In  1048, 1  wrote  an  article,  or  rather,  I  addressed  the  Maryland  Bar 
Association  on  the  decisions  of  tho  Supreme  Court- — that  is,  the  Stone 
court — as  of  thnt  time,  which  caused  me  some  concern.  You  will 
recall  thnt  there  was  a  minority  of  Chiof  Justice  Stone  and  Justices 
Roberts  and  Reed,  who  usually  dissented  at  thnt  period  in  many  of 
thoso  cases.  I  was  concerned  at-  that  time.  After  making  a  speech, 
I  was  appointed  by  the  Governor  ns  clinirmnn  of  a  State  commission 
to  draft,  a  law,  which  was  known  colloquially  as  the  Ober  Act,  al¬ 
though  it  was  a  product  of  n  commission,  which  law  was  sustained  as 
to  its  loyalty  features  by  the  Supremo  Court  of  tho  United  States. 
Tho  criminal  act.  of  subversion  would  naturally  be  affected  by  the 
Nelson  caso  ns  long  as  that,  case  stands. 

Senator  Butijir.  Mr.  Ober,  tho  reporter  is  having  n  little  difficulty 
hearing  you. 

Mr.  Oarn.  I  am  very  sorry. 

The  statute  was  also  put  up  by  a  referendum  to  the  voters  of  Mary¬ 
land,  and  was  approved  by  a  majority  of  almost  3  to  1. 

Almost  10  years  later — last  year— I  was  again  concerned  with  the 
change  from  the  majority  that had  prevailed  in  the  Vinson  court,  and 
so  I  wrote  an  article  which  was  published  in  the  January  issue  of 
the  American  Bar  Association  Journal,  copies  of  which  I  sent  to  all 
of  the  members  of  the  committee,  and  which  I  had  to  revise  as  a 
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result  of  tho  decisions  Inst  June,  in  which  I  undertook  to  cover  the 
nrea  in  which  Congress  lmd  attempted  to  legislate  and  the  Executive 
had  attempted  to  prescribe  certain  procedures  by  Executive  orders, 
and  the  result  of  the  decisions  of  the  Supreme  Court  in  this  particular 
field. 

Senator  Butler.  Would  you  like  that  to  be  made  a  part  of  the 
record  of  this  hearing?  The  article  you  published? 

Mr.  Oiieh.  I  think  if  tho  chairman  thinks  it  is  proper,  I  would  be 
glad  to  have  it. 

Mr.  SounwiNB.  Mr.  Chairman,  that  nrticle  has  already  been  put 
into  tho  record  in  anticipation  of  Mr.  Ober’s  statement,  and  to  meet 
our  dondlino  for  getting  this  put  into  print,  it  was  put  in  the  other 
•lav.1 

Senator  Butler.  I  see. 

Mr.  Oder.  I  had  the  pleasure  of  hearing  Senator  Hennings.  In 
many  respects,  I  do  not  disagree  with  the  results  of  his  testimony.  In 
advocating  separation  of  the  S.  2646  into  different  parts  and  the 
treatment  of  it  in  different  manners — that  is,  in  some  manners  by 
amending  in  some  areas,  by  amending  statutes  and  restricting  the 
drastic  approach  of  abolishing  jurisdiction  to  one  narrow  or  two  very 
narrow  fields,  I  don’t  want  to  bo  misunderstood,  in  that  I  would  like 
to  say  that  I  do  disagree  with  the  decisions  of  tho  Supreme  Court  in 
all  five  areas,  which  arethesubject matter  of  the  bill. 

Let  me  say  also  that  I  do  agree  that  Congress  has  tho  power  under 
the  Constitution  to  make  exceptions  to  tho  appellate  jurisdiction  of  the 
Supreme  Court.  In  fact,  it  is  specifically  so  stated,  as  well  ns  to 
regulate  the  snino.  I  think  it  is  a  power  Hint  should  lie  very  sparingly 
exercised,  but  I  should  like  at  this  point,  and  while  the  Senator  is 
here,  to  also  point  out  that  under  our  Federal  system  of  government, 
there  is  a  responsibility  on  Congress  which  is  particularly  strong  in 
the  field  of  defense  and  security.  The  President  is  the  Commnnder 
in  Chief,  Congress  has  power  to  legislate  in  all  matters  pertaining  to 
defense.  In  my  book  subversion  is  a  method  of  military  aggression 
which  has  been  successfully  used  by  Russia  in  many  countries.  There¬ 
fore,  I  think  that  Congress  can  properly  consider  all  the  matters  having 
to  do  with  national  defense  and  there  is  a  danger  that,  in  having  so 
much  confidence  in  the  Supreme  Court,  the  Congress  shall  abdicate 
its  own  function,  which  is  to  preserve  the  Union  even  when  it  comes 
in  conflict  with  decisions  of  the  Supreme  Court.  • 

For  20  years,  Congress  and  the  Executives  have  attempted  to  legis¬ 
late  and  to  take  all  these  steps  to  prevent  subversion  and  in  my  judg¬ 
ment,  they  have  been  largely  frustrated  by  these  recent  decisions  of 
the  Supreme  Court. 

Now,  I  am  not  going  to  go — I  have  put  in  my  statement  a  suggestion 
as  to  what  I  think  the  underlying  difficulty  is  of  themajority - 

Senntor  Butler.  Mr.  Ober,  would  it  please  you  if  we  put  your 
statement  in  and  made  it  a  part  of  tho  record,  and  then  you  can  talk 
extemporaneously? 

Mr.  Ober.  I  think  that  is  better,  rather  than  have  mo  read  tho 
statement. 

Senator  Butler.  Your  statement  will  be  made  a  part  of  the  record. 


1  See  appendix  II. 
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(Tho  statement-  roforrctl  (o  is  ns  follows:) 

(iKNV.RAI,  I)IR('|T8H10N  OK  TIIK  Hil  l. 

Ill  advocating  a  separation  of  H.  20411  Into  different  parts,  and  different  troat' 
lui'ii t  of  1  lie  so vo nil  |mrts,  nml  limit Ihk  the  drastic  notion  therein  to  n  narrow 
Iloltl,  I  should  like  to  invfnoo  my  remarks  by  stating : 

1.  1  agree  Unit  Congress  Iuih  tho  fiowor  under  tho  Constitution  to  make  excep¬ 
tions  to  tlio  appellate  Jurisdiction  of  tho  Supremo  Court, 

2.  That  tho  recent  decisions  In  the  live  nrens covered  hy  S.  2010  areunjustllhibto 
and  that  Congress  can  nml  should  take  all  upproprlate  measures  to  reverse  the 
same.  Underlying  those  decisions  of  tho  now  majority  of  tho  Court,  there  Is, 
I  submit,  a  lack  of  recognition  on  the  part  of  some  of  the  Justices  of  the  facts 
so  eloquently  explained  hy  the  Vinson  court,  that  the  ConununtHt  forty  Is  not 
merely  another  political  parly,  hut  Is  nil  Internal  conspiratorial  movement 
directed  hy  Utissla  In  which  she  has  lsvn  notably  successful  In  subverting  other 
governments.  Therefore,  Congress,  which  has  the  awesome  piddle  res|>onsl 
idllty  for  the  defense  nml  security  of  the  country,  can  nml  should  prevent  the 
repented  efforts  hy  Congress,  the  Kxetiillvc  and  the  State  governments  from 
being  nullltlcd  hy  the  present  majority  of  the  Supreme  Court. 

3.  That  the  congressional  imwer  Includes  remedies  oilier  than  the  power  to 
abolish  the  appellate  Jurisdiction  of  the  Supremo  Court  which  may  tie  helpful 
In  some  areas,  such  as  the  power  to  pass  statutes  which  may  reverse  some  of 
the  divisions ;  the  i>ower  to  create  courts  and  to  advise  nml  consent  to  the 
appointment  of  the  Judges  thereof. 

4.  That  the  application  of  the  drastic  remedy  of  abolishing  Jurisdiction  In  nil 
five  areas  covered  hy  S.  2d  10  Is  not  advisable  for  the  following  reasons,  among 
others — 

(u)  Hy  combining  five  objectives  It  consolidates  Hie  opposition  of  all 
those  who  would  oppose  any  jmrtlouhir  section,  nml  In  some  ureas  there  Is  a 
good  dent  of  opiHudtton.  1  am  concerned  Hint  the  combination  of  five  objec¬ 
tives  In  one  hill  and  the  use  of  the  drastic  remedy  of  nlsdltlon  of  appellate 
Jurisdiction  of  tho  Supreme  Court  to  all  areas,  when  the  need  ns  to  some  Is 
not  as  clear  ns  in  the  ease  of  others,  may  lead  to  the  defeat  of  the  whole 
program. 

(6)  That  the  effectiveness  of  abolishing  an  appeal  to  the  Supreme  Court 
Is  doubtful  because  of  the  power  of  the  tower  Federal  courts  to  Intervene. 
Tho  result  of  dKYorent  views  of  different  lower  courts  suggests  that  more 
should  ho  done  than  merely  to  abolish  appellate  Jurisdiction  tn  most  areas 
covered  by  S.  2(V16. 

(o)  That  the  ronson  for  congressional  action  In  the  five  classes  covered 
by  S.  2010  are  totally  different — 

(1)  Section  1,  to  reverse  Watkins,  relates  to  a  matter  tn  which  Con¬ 
gress  Is  coequal  with  the  Judiciary  and  should  not  bo  hampered  In  Its 
primary  exclusive  power  to  legislate.  Congress  could  hear  contempt 
cases  itself. 

(2)  The  second  section,  on  loyalty,  Is  mostly  wlthtn  the  province  of 
executive  action,  except  to  the  extent  that  Congress  1ms  passed  statutes 
tn  aid  of  the  executive.  Here  the  court  is  In  contHct  with  the  executive. 

(3)  The  third  section,  reversing  the  Nelson  case,  has  to  do  with  the 
Federal-State  relationship,  where  the  Jurisdiction  to  preserve  State  and 
Federal  Governments  from  surverslon  Is  concurrent. 

(4)  and  (5)  Sloohower  and  Konlngsherg,  on  the  other  hand,  are  tn 
the  area  where  States  should  have  exclusive  power  under  our  Federal 
system  to  determine  who  should  be  denied  the  privilege  of  State  em¬ 
ployment  or  of  practicing  law  before  State  courts  because  of  subversive 
activities,  and  I  would  add,  corrupt  or  criminal  activities.  In  this  area, 
so  peculiarly  a  matter  of  State  concern,  there  is  a  much  stronger  reason 
for  making  the  decisions  of  the  State  supreme  courts  final  as  to  these 
privileges  which  are  granted  by  the  State  governments. 

My  point  under  this  heading  Is  that  the  5  objectives  cover  4  different 
constitutional  qnesttons,  namely:  (1)  Congressional  power  to  legislate; 
(2)  Federal  executive  power  to  employ;  (3)  concurrent  Federal-State 
power  to  protect  against  a  criminal  conspiracy  against  both  govern¬ 
ments:  and  (4)  the  power  of  the  States  under  our  Federal  system  to 
select  their  nwu  employees ;  and  (5)  to  determine  who  shall  be  permitted 
to  practice  before  the  State  courts  for  certain  reasons. 
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(d)  Tlmt  ttio  drastic  approach  of  8.  2010  indiscriminately  Jn  nil  five  areas 
Is  bound  to  encounter  tfie  opikjhIIIou  of  many  coiiMcrvatlve  lawyers,  including 
many  who  disagree  with  the  decisions  giving  rise  to  the  bill.  This  would  be 
beenuso  of  Its  sweeping  character  and  the  general  reluctance  of  the  bar 
to  Interfere  too  broadly  with  the  Jurisdiction  of  the  Court  because  of  some 
unjustified  decision,  a  feeling  which  found  expression  In  the  constitutional 
amendment  recently  promised  to  freeze  the  Jurisdiction  of  the  Court,  I 
submit  therefore,  it  would  be  the  part  of  wisdom  to  restrict,  In  the  first 
instance  anyhow  the  extreme  remedy  to  a  narrow  field  where  there  would 
lie  relatively  little  objection,  and  to  attempt  to  cover  other  areas  by  different 
methods  so  far  as  jioKslhlc.  I  mn  greatly  concerned  that  too  broad  a  bill 
will  also  encounter  a  great  deal  of  public  opjioHltlon,  which  may  delay  or 
defeat  the  lni)>ortant  objective  of  reversing  the  decisions  of  the  Court  In  this 
particular  held  ns  promptly  as  iiosslble. 

CON  81  I JKR  AT  ION  OgTlIK  FIVK  8KPARATR  8Z0T10NH 

In  order  to  be  more  sjicclflc,  I  will  now  take  up  the  five  sections  of  8.  2016 
separately,  and  by  way  of  Illustration  suggest  iiosslble  ways  of  handling  the 
question  presented. 

Section  /.  Watktn* 

Tho  Watkins  ease,  whleh  gives  rise  to  the  first  section,  seems  to  Imperil  fhc 
power  of  Congress  to  Investigate,  which  Is  so  essential  to  its  exclusive  legislative 
jiowcr.  The  language  of  the  majority  opinion  of  five  written  by  the  Chief  Justice 
Is  Hwcepltig.  It  requires  more  certainly  In  the  charter  of  a  committee  which 
has  been  repeatedly  supported  by  Congress  for  two  decades,  and  more  certainty 
than  has  boon  customarily  required  for  the  protection  of  witnesses  In  Investiga¬ 
tions  not  directed  at  tho  Communist  conspiracy.  It  seems  lacking  In  realism 
In  requiring  tho  laying  of  a  foundation  In  such  detail  In  order  to  permit  the 
witness  himself  to  determine  questions  of  pertinency.  It  would,  as  the  dissent 
points  out,  and  as  experience  has  proved,  largely  delay  and  defeat  congressional 
Investigations.  Much  of  the  opinion  of  the  majority  indicates  a  belief  that  the 
Communist  Farty  la  but  a  i>ollticfll  party  and  not,  as  Congress,  the  executive, 
aud  tho  Court  itself  a  few  years  previously  In  the  Dennis  case,  had  concluded 
a  criminal  conspiracy  aimed  at  overthrowing  the  Uorernineut.  There  seems  no 
appreciation  by  the  majority  of  tho  danger  to  our  national  security,  nor  the 
necessity  of  permitting  investigations  as  to  the  extent  of  Communist  infiltration 
Into  labor,  one  of  he  usual  argots  of  his  conspiratorial  movement.  Nevertheless, 
I  do  not  think  it  necessary  at  this  time  to  Include  this  in  S.  2646  because — 

(1)  In  spito  of  tho  reference  to  the  first  amendment  and  the  sweeping 
lunguage  of  the  Court,  tho  decision  Itself  may  be  narrowly  restricted  to 
the  duo  process  requirements  under  a  statute  enacted  by  Congress  (2  U,  S.  C. 
102),  which  Is  subject  to  amendment  by  the  Congress, 

(2)  There  has  been  widespread,  if  largely  unfounded,  newspaper  criticism 
of  the  action  of  some  House  committees.  Much  of  this  has  been  corrected, 
but  It  will  lake  some  time  to  erase  the  adverse  public  criticism,  and  I  think 
It  would  be  premature  to  Include  the  first  section  of  the  bill  before  other 
remedies  are  tried. 

(3)  The  remedy  would  not  take  care  of  the  conflicting  decisions  of 
lower  Federal  courts. 

Therefore,  I  submit  the  following,  which  might  be  considered : 

1.  Amendment  of  section  102,  title  2,  United  States  Code,  whleh  is  the  real 
ratio  decidendi  of  the  decision.  It  is  quite  clear  from  the  majority  opinion 
and  Justice  Frankfurter’s  concurrence  that  the  Court  has  not  yet,  at  least, 
attempted  to  abolish  congressional  power  to  punish  for  contempt,  but  has  held 
that  when  Congress  uses  the  Federal  judiciary  as  an  aflSrmative  agency,  then 
It  Is  subject  to  restrictions  under  which  courts  function. 

Consideration  might  be  given  to  the  reframing  of  section  102  so  as  to  em¬ 
phasize  the  power  of  the  committee  to  determine  pertinency  and  placing  the 
burden  on  the  witness,  to  avoid  the  burdensome  proof  of  pertinency  of  questions 
to  the  witness  not  required  in  any  other  proceeding.  Surely  there  should  be 
a  presumption  in  favor  of  congressional  committees. 

2.  The  careful  reframing  of  authorizing  resolutions  In  the  field  of  commu¬ 
nism  directed  toward— 

(a)  Emphasizing  the  dangers  and  the  conclusion,  reached  by  all  branches 
of  government,  that  communism  is  a  criminal  conspiracy. 
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(b)  Hccltlng  Its  conspiratorial  character,  mul  hence  difficulty  of  deter¬ 
mining  extent  of  inllltrutUm  In  various  arena;  Importance  of  testimony  as 
to  past  us  well  us  to  present;  and  Impossibility  of  determining  In  advance 
the  ramltlcattnns  of  the  conspiracy  and  the  limitation  of  investigation. 

(c)  Conlliiltig  the  Investigation  sinvlllcully  to  espionage  and  communism 
and  oiulttlug  references  to  un-American  activities  and  other  broad  phrases. 

(d)  Squarely  vesting  tu  tho  committee  tho  discretion  to  determine 
IKurtlncncy  and  Incorporating,  If  necessary,  any  congressional  rules  for  the 
protection  of  witnesses. 

3.  The  estnblishiuent  of  a  new  court  of  appeals,  with  exclusive  Jurisdiction 
over  contempt  eases  before  Congress  and  perhaps  apt  teals  from  the  Subversive 
Activities  Control  Hoard.  Such  a  court  would  have,  It  Is  submitted,  those 
advantages  — 

(a)  Concentration  In  one  Federal  court  of  all  such  cases. 

(h)  If  the  Senate  exercises  Us  constitutional  right  to  advise  as  well  as 
to  consent  to  the  appointment  of  the  Judges  thereof,  tho  ap)K>!nteea  would 
undoubtedly  be  sympathetic  to  the  orthodox  view  expressed  In  numerous 
decisions  In  the  past,  that  Congress  to  carry  out  Its  exclusive  responsibility 
of  legislation  must  have  tho  power  to  Investigate. 

(e)  That  decisions  would  he  made  Immediately  by  a  court  devoting  Itself 
exclusively  to  these  matters.  Tho  delay  of  years  In  tho  appeals  In  con¬ 
tempt  convictions  and  *rom  the  Subversive  Activities  Control  Hoard  com¬ 
pletely  destroys  the  effectiveness  of  any  Hunt  decision.  Congress  should 
have  immediate  decisions,  and  to*  that  I  mean  within  a  few  weeks,  on  any 
contempt  case  or  ns  to  requiring  the  witness  to  testify. 

(d)  On  the  question  of  an  appeal,  I  would  provide  for  n  fYnirt  of  4  or  5 
Tho  Court,  for  example,  If  conqiosed  of  live  menders,  could  sit  lu  banc  for 
tho  pttr|MW  of  hearing  npi»eals  under  a  lUVdny  ty|>c  of  npi>cnl  procedure.  All 
proper  safeguards  could  he  afforded  without  having  cases  delayed  by  con¬ 
gested  dockets  and  tho  slow  procedures  lu  tho  Federal  courts,  which  nro 
wholly  Inappropriate  to  tho  requirements  for  punishment  of  contempt  of 
Congress. 

Section  2,  ( Cole  tonally) 

l  agree  that  the  decisions  In  the  Peters  and  Cole  cases  and  others  seem  to  In¬ 
dicate  a  different  approach  In  the  loyalty  Held,  by  a  majority  of  the  now  Court, 
from  the  forthright  aiul  more  realistic  approach  of  the  Vinson  Court  In  the  Adler 
and  other  eases.  Certainly  employment  is  n  privilege  and  not  a  right;  tho  objec¬ 
tive  of  loyalty  procedure  should  he  to  discharge  security  risks  with  as  little  dam¬ 
age  as  reasonably  possible  to  individuals,  but  such  proceedings  are  not  criminal 
proceedings  and  all  of  the  judicial  procedures  are  not  applicable.  The  Court 
has,  I  submit,  Ignored  the  fundamental  differences  between  the  two  types  of  pro¬ 
cedures  and  trespassed  tqion  the  constitutional  power  of  the  Executive.  Hut  In 
this  field  also,  I  believe  drastic  action  is  premature  because — 

(1)  It  is  a  delicate  area,  still  fluid.  In  which  there  Is  much  honest  differ¬ 
ence  of  oplnton  ns  to  the  appropriate  procedures  which  have  not  yet  been 
resolved  by  either  the  Executive  or  Congress.  The  President’s  orders,  the 
Summary  Suspension  Act,  the  various  programs  of  the  Atomic  Energy  Com¬ 
mission,  Defense  Department  and  Coast  Guard  have  made  much  headway. 
Hero  again,  much  remains  to  be  done,  such  as  the  tightening  of  procedures 
in  the  manner  suggested,  for  example,  by  the  Wright  Commission. 

(2)  The  abolition  of  appeal  by  the  Supreme  Court  would  not  avoid  di¬ 
verse  and  often  adverse  decisions  by  some  of  the  lower  Federal  courts. 

Thus,  while  the  subject  Is  primarily  within  Ihe  province  of  the  Executive, 
I  submit  that  Congress  can  best  assist  by  reviewing  Its  own  statutes,  such 
as  the  Summary  Suspension  Act,  perhaps  reversing  the  Cole  case,  by  per¬ 
mitting  summary  dismissal  of  any  employee  on  grounds  of  disloyalty.  The 
dissent  in  that  case  seems  io  me  to  correctly  leave  such  matters  to  the  Ex¬ 
ecutive  to  make  such  exceptions  as  he  may  deem  desirable,  rather  than  to 
require  an  affirmative  finding  of  sensitivity  of  a  position.  But  this,  accord¬ 
ing  to  the  majority  Interpretation,  was  due  to  the  statue  which  Is  amend¬ 
able.  This  Is  not  a  complete  answer.  However,  I  think  this  should  be  at¬ 
tempted  and  the  Executive  given  an  opportunity  to  act  on  the  Wright  Com¬ 
mission  report  before  the  drastic  remedy  of  S.  2640  is  applied. 

(3)  Consideration,  I  submit,  should  also  be  given  in  this  field  to  the  es¬ 
tablishment  of  an  administrative  court  of  appeals,  in  which  would  be  cen¬ 
tered  Jurisdiction  over  all  appeals  from  administrative  bodies  or  district 
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courts  Involving  discharges  on  grounds  of  disloyalty.  The  necessity  of  nn 
administrative  court  of  appals,  siKHlalizing  In  the  field  hnvlng  HU]>crvl* 
slon  over  discharges  in  an  organisation  of  7  inlllion  employees  as  to  whom 
there  are  half  a  dozen  different  administrative  procedures  applicable,  would 
seem  to  be  apparent.  Again,  1  submit  that  such  a  court  could  he  staffed 
with  Judges  sympathetic  to  the  orthodox  view  expressed  by  the  President, 
ns  well  ns  by  the  Supreme  Court,  in  the  Adler  ease,  that  employment  fs  a 
privilege  and  not  a  rigid,  and  further  that  such  Judges  would  not  be  con¬ 
fused  by  the  unrelatis!  criminal  Jurisdiction  where  they  arc  required  to 
apply  the  extreme,  and  at  limes  doctrinaire,  application  of  the  Hill  of  Eights. 
Tlie  object  of  n  security  program  Is  the  protection  of  the  Government  and 
not  the  conviction  of  criminals,  and  I  doubt  the  wisdom  of  placing  Jurisdic¬ 
tion  therein  In  Judges  who  are  predominantly  engaged  In  (lie  field  of  the 
criminal  law. 

I  would  not  «up]wjse  that  It  would  he  wise  to  combine  Mils  Court  with  n  court 
having  Jurisdiction  over  congressional  contempts,  though  it  is  certainly  a  possi¬ 
bility,  as  Is  the  question  of  which  court  should  have  Jurisdiction  over  appeals 
from  tlie  Subversive  Activities  Control  Hoard.  There  are  many  precedents  for 
sjKK-lal  courts.  Tlie  sixudaele  of  reinstatement  of  employees  years  later,  with 
IKiyment  of  back  |«iy,  seems  to  me  to  demand  a  sitcchit  court  In  Justice  to  employees 
as  well  ns  to  tlie  (toveriiment.  If  Hitch  a  court  were  combined  with  a  court  as 
to  apjxmls  from  congressional  contempt  eases,  at  least  priority  could  ite  given  to 
the  former  class  of  cases  so  as  to  not  delay  tlie  legislative  process.  I  would 
think  that  tlie  volume  of  litigation  in  tlie  loyalty  fields  would,  however,  make 
It  unwise  to  combine  such  an  administrative  court  with  a  congressional  contempt 
court,  which  would  really  lie  an  adjunct  to  Congress  and  have  nothing  to  do  with 
Ihe  Executive,  If  such  courts  are  appropriately  staffed  and  wisely  administered, 
I  would  doubt  Hint  It  would  ever  be  necessary  to  consider  the  restriction  of  the 
right  to  ap|K?al  to  the  Supreme  Court.  I  should  like  to  sec  tlie  courts  kept  ser¬ 
rate,  for  If  a  further  npjicnl  were  to  he  given  in  tlie  case  of  a  court  hnvlng  Juris¬ 
diction  over  contempts  of  Congress,  il  might  well  be  that  Congress  would  want 
to  reserve  tlie  rigid  of  apiK*al  to  tlie  House  or  Senate,  which  presents  different 
constitutional  problems  from  npiieals  In  loyalty  cases.  Hut,  ns  stated,  I  would 
not  tldnk  it  wise  to  nt  present  limit  Ihe  right  of  npixml  until  these  preliminary 
measures  were  first  taken. 

Sections.  X  cl  ton 

As  I  have  pointed  out  in  an  article  In  the  January  11)58  American  Hnr  Associa¬ 
tion  Journal,  copies  of  which  I  have  sent  to  nil  members  of  the  committee,  in  my 
discussion  of  the  Nelson  case,  commencing  on  page  86,  this  decision  brings  the 
majority  of  the  Court  into  conflict  with— 

(1)  Congress,  which  hnd  explicitly  provided  that  nothing  in  this  title, 
which  Includes  the  Smith  Act,  was  intended  to  take  away  the  lowers  of  the 
States— which  therefore  continued  to  have  power  to  protect  themselves 
against  subversion ; 

(2)  The  Executive,  which  officially  denied  the  judicial  ex  cathedra  pro¬ 
nouncement  that  State  and  Federal  legislation  would  conflict; 

(3)  The  States,  by  taking  away  their  power  of  self-preservation— their 
most  Important  police  i>ower.  The  decision  was  an  extraordinary  one  because 
in  a  field  of  national  security  which  the  Court  in  other  areas  has  conceded 
to  be  a  matter  in  which  the  pollteal  branches  of  the  Government  have  a 
responsibility  and  access  to  information  which  the  Court  cannot  possibly 
have.  Hut  here  again,  there  seems  little  doubt  that  the  decision  can  be 
corrected  by  adding  a  scetioh  to  the  Code,  as  provided  by  S.  654,  clearly 
stating  that  the  congressional  acts  on  sedition  should  not  prevent  the  enforce¬ 
ment  of  State  acts.  S.  651  has  been  approved  by  tills  committee  a  year  and 
a  half  ago,  has  been  endorsed  by  the  Association  of  Attorneys  General. 
American  Har  Association,  and  many  bodies,  and  there  is  no  substantial 
objection  to  It.  It  seems  to  me  of  the  ul most  Importance  that  this  bill 
should  he  passed  separately  and  promptly.  I  earnestly  urge,  therefore, 
that  whether  or  not  any  reference  to  this  subject  Is  included  in  S.  2646— 
and  I  don’t  think  that  It  is  necessary  nt  this  time  at  any  rate — a  least  S.  654 
should  be  promptly  reported  to  the  Senate. 

Sections  (J)  and  (5).  Slochoiccr  apfl  Konigsbcrg 

In  this  area  I  agree  with  the  general  approach  of  S.  2646.  Here  we  are  deal¬ 
ing  with  a  very  narrow  field— that  is,  with  State  employees  and  die  qualifications 
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of  lawyers  to  practice  before  State  courts.  Certainly,  In  a  federal  republic,  a 
State  which  Is  responsible  for  Its  own  government  must  have  the  right  to  dc- 
dine  employment  or  to  remove  from  employment  persons  engaged  in  subversive 
activities.  So  also  as  to  lawyers.  Employment  is  not  a  matter  of  a  Federal 
right,  nor  Is  the  privilege  of  practicing  law  before  a  State  court.  Those  arc 
privileges  granted  by  State  governments  and  matters  peculiarly  of  State  con¬ 
cern.  This  is  not  such  a  controversial  matter  In  an  unsettled  area  as  are  con¬ 
gressional  contempt  and  loyalty  cases.  The  appellate  jurisdiction  of  the  Supreme 
Court  in  limited  Helds  has  often  been  curtailed.  It  is  certainly  not  very  drastic 
to  assume  that  State  supreme  courts  can  properly  protect  State  employees  and 
attorneys  denied  the  privilege  of  State  employment  or  practicing  law  before 
State  courts  because  of  disloyalty.  Surely  no  one  would  downgrade  the  highest 
courts  of  our  States  to  a  point  where  they  are  not  deemed  competent  to  pass 
upon  matters  so  peculiarly  of  State  concern.  The  subject  matter  Is  a  privilege 
granted  by  the  State  itself— and  not  a  right.  I  respectfully  suggest  that  In  prin¬ 
ciple  sections  4  and  5  are  sound.  I  think  section  4  should  be  broadened  to  include 
all  State  employees,  to  avoid  any  opposition  from  the  teachers  on  the  theory  thut 
they  are  being  singled  out,  and  to  include  criminal  and  corrupt  activities  as  well 
as  subversive  activities  In  those  ns  to  which  State  court  decisions  should  be  final. 
There  are  other  minor  suggestions  which  I  have  Incoriwralcd  in  a  suggested 
amendment  which  I  will  give  the  secretary  of  the  committee. 

I  have  said  nothing  about  Sweezey,  involving  the  investigative  power  of 
States,  for  the  reason  that  if  the  right  to  pass  criminal  statutes  is  granted  under 
S.  054,  and  the  exclusive  power  of  State  courts  over  discharge  of  employees  for 
subversive  activities  Is  granted,  no  further  specific  action  would  be  necessary 
to  reverse  that  case. 

CONCLUSION 

In  conclusion,  may  I  repeat  that,  in  common  I  believe  with  the  vast  majority 
of  the  bar,  I  have  been  shocked  by  the  recent  decisions  of  the  Supreme  Court 
in  the  five  areas  which  are  the  subject  of  S.  2040,  as  well  as  by  the  Yates  case 
and  others.  1  believe  that  the  Congress  could  and  should,  In  the  first  Instance,  by 
statute  remove  tbe  basis  for  such  decisions  so  far  as  possible,  for  In  some  areas 
they  rest  upon  a  construction  of  prior  statutes  of  Congress.  I  would  not  think  | 

it  wise  to  drastically  limit  the  appellate  jurisdiction  of  the  Supreme  Court  in  the  - 
first  Instance,  until  less  drastic  measures  have  been  taken,  except  in  the  very 
limited  field  of  State  employment  aud  the  Qualifications  for  practicing  law  before 
State  courts.  In  the  latter  there  is  no  reason  to  permit  appeals  from  the  highest 
courts  of  the  States  over  the  denial  of  privileges  granted  by  the  State  because 
of  criminal,  corrupt,  or  subversive  activities. 

Mr.  Oder.  Also,  I  should  like  to  add  that  the  abolition  of  the  juris¬ 
diction  of  the  Supreme  Court  in  a  very  narrow  area,  such  as  that 
referred  to  by  Senator  Butler,  would  be  helpful  but  in  most  areas 
covered  by  the  bill  under  consideration  there  is  an  ample  power  to 
change  the  decisions  by  amending  the  underlying  statutes  or  oy  other 
means.  #  #  , 

Now,  let  me  say  briefly  that  the  reason  I  am  against  the  application 
of  the  drastic  remedy  of  this  bill  to  all  5  areas  is,  first,  because  if  you 
combine  5  objectives  it  consolidates  the  opposition  of  all  who  oppose 
any  particular  objection— section. 

I  am  concerned  that  if  you  combine  all  five  of  these  objectives,  Mr. 
Chairman,  the  result  may  be  that  nothing  will  be  accomplished  be¬ 
cause  of  the  opposition,  and  honest  opposition,  particularly  in  ^rtain 
areas. 

Second.  I  doubt  the  effectiveness  of  abolishing  the  appellate  juris¬ 
diction  ot  the  Supreme  Court  where  you  don’t  go  anything  about  the 
jurisdiction  of  the  lower  courts,  because  it  would  result  in  diverse 
decisions,  a  situation  which  wouldn’t  happen  in  the  case  of  limited 
fields  suen  as  the  Konigsberg. 

Third,  the  reasons  for  legislation  or  congressional  action  in  the  five 
different  areas  are  totally  different. 
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In  the  case  of  Watkins^  the  first  section,  it  is  a  matter  as  to  Congress 
being  coeaual  with  the  judiciary  and  that  it  shouldn’t  be  hampered 
in  its  exclusive  function  of  legislation,  and  hence  in  its  necessary 
investigatory  powers.  Now,  that  is  a  question  of  congressional 
power. 

The  second  section,  on  loyalty,  is  a  matter  that  is  mostly  within  the 
executive  field,  except  to  the  extent  that  Congress  has  aided  the  exec¬ 
utive  in  the  passage  of  certain  statutes,  so  the  conflict  there  is  between 
the  court  ana  the  executive. 

The  third  section,  having  to  do  with  the  Nelson  case,  has  to  do  with 
the  Fedoral-State  relationship.  There  the  jurisdiction  is  to  preserve 
both  State  and  Federal  Governments  and  there  the  jurisdiction  is 
and  should  be  concurrent. 

In  the  fourth  and  fifth  areas,  the  Sloehower  and  Konigsbevg  ireas, 
you  get  into  a  totally  different  situation,  because  there  you  are  talking 
about  privileges  granted  by  the  State  governments.  Matters  in  which 
the  State  should  have  exclusive  power  under  a  Federal  republic  sys¬ 
tem;  that  is,  to  determine  who  should  have  the  privilege  of  working 
for  the  State  or  the  privilege  of  practicing  law  in  the  State  courts. 
For  practical  purposes,  and  to  avoid  constitutional  problems,  I  would 
confine  any  such  legislation  to  areas  where  there  was  a  denial  of  em¬ 
ployment  on  account  of  corrupt  or  criminal  or  subversive  activity. 

But  here,  you  have  got  a  matter  that  is  peculiarly  a  matter  of 
State  concern.  Now,  of  course,  my  point  under  this  last  heading  is 
that  S.  2046  attempts  to  take  5  different  constitutional  problems  and 
solve  them  all  in  1  drastic  manner. 

Fourth,  ns  bus  been  seen  by  the  letters  that  were  read  by  the  Sena¬ 
tor  from  Missouri,  the  drastic  approach,  when  it  is  applied  to  all 
five  areas,  does  encounter  the  opposition  of  many  conservative  mem¬ 
bers  of  the  bar  and  there  was  recently  proposed  an  amendment  which 
would  freeze  the  jurisdiction  which  looks  in  exnctly  the  opposite 
direction. 

Senator  Butler.  The  witness  will  remember  that  I  was  the  sponsor 
of  that  Resolution. 

Mr.  Ober.  The  witness  does  so  remember. 

Senator  Butler.  And  I  now  reluctantly  say  that  I  was  forced  in 
good  conscience  to  introduce  the  bill  that  I  introduced  yesterday  on 
the  sole  ground  that  the  Supreme  Court  has  gone  into  a  field  that  it 
has  no  business  going  into.  None  whatever. 

Mr.  Ober.  Now,  let  me,  then,  after  saying  that  I  oppose  the  in¬ 
clusion  of  all  5  areas  in  1  bill,  attempt  to  make  some  constructive 
suggestions  as  to  how  some  of  these  matters  could  be  handled  with¬ 
out  abolishing  the  iurisdict  ion  of  the  Court. 

Now,  take  the  first  section,  Watkins.  That  does  seem  to  imperil 
the  power  of  Congress  to  investigate,  which  is  absolutely  essential 
to  the  exclusive  legislative  power  which  is  vested  in  Congress.  If  you 
take  the  language  of  Chief  Justice.  Warren,  it  is  certainly  very 
sweeping.  It  does  require  more  certainty  in  the  charter  of  the  com¬ 
mittee,  and  that  committee,  by  the  way,  has  been  supported  by  two 
decades  repeatedly  by  Congress  under  that  charter.  It'  certainly 
requires  more  certainty  than  is  required,  has  been  required,  in  the 
resolutions  appointing  other  committees,  and  certainly  requires  so 
much  detail  in  laying  down  foundations  in  questioning  witnessees  as 
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to  pertinency,  that,  ns  a  matter  of  practical  operation,  it  practically 
hamstrings  investigations,  because  you  spend  all  of  your  time  ex¬ 
plaining  matters  to  the  witness. 

I  think  that  the  Watkins  decision  would  largely  delay  and,  in 
some  instances,  defeat  congressional  investigations.  Some  of  the 
underlying  thought  in  that,  I  suggest,  does  indicate  that  the  Court 
has  gotten  away  from  tho  opinion  clearly  expressed  in  the  Dennis 
ease  a  few  years  ago,  that  t lie  Communist  Party  is  not  a  political 
party,  hut  is  a  conspiracy  attempting  to  overthrow  the  Government 
by  force  and  by  violence. 

*  Now.  1  think  after  careful  reading  of  the  ease,  it  will  be  seen  that 
that  is  not  an  unfair  statement  of  the  opinion  of  the  majority. 

I  do  not  think  that  the  Court  in  the  Watkins  case  paid  sufficient 
attention  to  the  points  so  clearly  brought  out  by  Justice  Jackson  in 
the  iXmnis  case  of  the  importance  of  avoiding  or  preventing  the  in- 
filtiatingof  Communists  into  the  labor  movement,  which  is  one  of  the 
prime  targets,  and  that  was  the  subject  matter  of  the  inquiry  in  tho 
Watkins  case. 

Now,  in  spite  of  the  reference  to  the  first  amendment  by  Chief 
Justice  Warren,  and  the  very  sweeping  language,  let's  bear  in  mind 
that  the  decision  itself  is  restricted,  as  the  majority  says  and  as  Justice 
Frankfurter  says,  to  the  due-process  requirements  under  a  statute 
which  this  Congress  enacted,  namely,  United  States  Code,  title  2,  sec¬ 
tion  102. 

Of  course,  Congress  having  enacted  the  statute  which  is  the  subject 
matter  of  the  decision,  Congress  can  change  that  statute.  Congress 
has  changed  many  times  statutes  where  the  Court  has  interpreted 
them  in  a  way  that  they  didn’t  like.  That  is  a  constant  process  of 
legislation.  There  is  no  disrespect  to  the  Court  in  doing  it. 

Secondly,  there  have  l>eon — I  am  afraid  there  would  Tx*  a  great  deal 
of  criticism  if  this  drastic  remedy  was  used  in  this  particular  field, 
because  we  have  to  admit  that  there  has  been  criticism — l  think  unfair 
criticism  in  most  instances — of  actions  of  the  Ilonse  committee  in  some 
cases.  Nevertheless,  it  is  going  to  take  some  time,  in  spite  of  new 
rules,  which  I  understand  have  been  adopted,  to  get  away  from  that 
criticism  and  1  don’t  think  the  climate  at  this  time  permits  the  adoption 
of  such  a  drastic  remedy  in  this  field,  the  Watkins  field. 

Then,  of  course,  again,  let  me  say  it  wouldn’t  take  care  of  conflicting 
decisions  in  lower  courts. 

Now,  to  come  to  wlmt  I  think  might  be  some  constructive  suggestions 
as  to — let  inc  say  parenthetically  that  I  don’t  like  to  testify  against 
certain  sections,  when  I  agree  with  the  objectives,  without  suggesting 
some  other  way  around  them,  So  let  me  suggest,  merely  for  con¬ 
sideration,  and  this  has  not  been  worked  out  in  any  definitive  way, 
that  there  are  a  number  of  avenues  of  approach. 

In  the  first  place,  I  think  the  amendment  of  section  102  to  the  United 
States  Code,  which  was  the  ratio  decidendi  of  tho  decision,  might 
he  helpful.  Them  is  no  doubt  in  the  world  that  the  majority,  as  well 
as  Justice  Frankfurter,  show  that  the  Court  was  depending  upon  that 
statute  amended  by  Congress,  and  that  they  weren’t  abolishing  in 
sweeping  language  the  power  of  Congress  to  investigate  and  to  punish 
for  contempt.  In  fact.  Congress  has  the  power  to  do  so,  itself.  So  I 
suspect  that  it  would  be  possible  to  amend  section  192  so  as  to  cm- 
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phnsize  (he  power  of  (he  committee  (o  determine  (lie  question  of 
pertinency,  and  to  place,  like  in  all  other  judicial  proceedings,  the 
burden  on  the  witness  to  avoid,  to  say  that  it  was  not  pertinent.  The 
form  of  the  language  of  the  statute  "led  partly  to  the  decision.  It  is 
only  in  part,  but  it  did  in  part  contribute  to  the  decision  by  requiring 
pertinency  and  by  not  emphasizing  that  the  body  to  determine  that 
was  the  committee  itself. 

Then  I  think  that  a  very  large  part  of  the  Watkins  decision,  or 
the  basis  for  it,  can  l>e  removed  by  carefully  refraining  the  authorizing 
resolutions  in  the  held  of  communism.  I  respectfully  suggest  that 
in  refraining  them,  and  in  view  of  the  language  in  the  Watkins  case 
and  the  way  that  the  Court  reasoned,  it  would  be  well  to  emphasize 
the  dangei’s  and  the  conclusion  reached  by  all  branches  of  the  Govern¬ 
ment — including  the  Court,  itself,  in  the  Dennis  case,  by  the  way— 
that  communism  is  a  criminal  conspiracy,  reciting  its  conspiratorial 
character  and  the  difficulty  of  determining  the  extent  of  its  infiltration 
in  various  areas  and  the  importance  of  testimony  as  to  past  events — 
that  was  brought  out  in  one  of  the  Supreme  Court  decisions — as  well 
as  to  present  the  impossibility  of  determining  in  advance  the  ramifi¬ 
cations  of  the  conspiracy,  and  hence  the  proper  limits  to  he  placed 
on  an  investigation. 

Of  comse,  as  you  investigate  in  any  legal  proceeding,  as  you  cross 
examine,  new  fields  develop  and  you  can’t  determine  always  in  ad¬ 
vance,  but  I  think  that  ought  to  be  set  forth  in  the  resolutions.  Then, 
more  importantly,  I  think  that  the  time  has  come  when  such  resolu¬ 
tions  can  he  specifically  confined  to  espionage  and  communism  and 
that  it  would  be  wise  to* omit  references  to  un-American  activities  and 
other  broad  phrases,  because  that  was  a  part  of  the  reasoning  of  the 
Court  in  the  Watkins  case  in  holding  that  the  charter  was  too  broad. 

Now,  I  have,  thirdly,  another  suggestion  as  to  the  Watkins  case. 
This  is  novel,  hut  it  seems  to  me  that  consideration  might  be  given  to 
the  establishment  of  a  new  court  of  appeals  with  exclusive  jurisdic¬ 
tion  in  contempt  cases  before  Congress,  possibly  including  also  the 
appeals  from  the  Subversive  Activities  Control  Board. 

#  Now,  those— the  reason  I  am  saying  this  is  because  this  investiga¬ 
tive  process,  if  I  understand  it  correctly,  is  essential  to  legislation. 
Delays  in  getting  witnesses  to  answer  have  the  same  result  as  getting 
no  answer  at  all.  It  defeats  all  investigation.  What  good  does  it 
do  to  have  a  contempt  case  come  up  through  the  long  process  of  the 
district  courts,  the  circuit  court  of  appeals,  and  the  Supreme  Court 
of  the  United  States,  and  4  or  5  years  later  you  get  a  result? 

This  requires,  in  my  judgment,  if  Congress  is  being  hampered,  a 
Court  which  will  concentrate  and  give  immediate  decisions  on  these 
contempt  cases.  It  would  have  this  advantage.  It  would  concentrate 
in  one  Federal  court  all  cases.  It  couldn’t  bo  scattered  into  the  sev¬ 
eral  different  Federal  courts.  If  the  Congress  exercises  its  right  to 
advise,  as  well  as  to  consent  to  appointments,  presumably  there  would 
be  appointed  judges  who  were  in  sympathy  with  the  orthodox  views 
expressed  in  numerous  decisions  in  the  past,  that  Congress  has  the 
exclusive  power  of  legislation  and  does  require  the  power  to  investi¬ 
gate. 

Another  advantage  it  would  have,  would  be  the  immediate  decision 
bv  such  a  Court.  Now?  my  picture  of  that  Court  is  an  adjunct  to 
(Congress.  Congress  is  in  a  ui lemma.  It  hasn’t  the  time  to  have  its 
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own  committees  go  into  it,  nor  to  have  a  trial  for  contempt  before 
the  bar  of  the  House  or  the  Senate.  But  it  certainly  is  important 
enough,  in  my  judgment,  to  have  a  Court  which  will  not  be  clogged 
by  the  thousands  of  things  in  other  Federal  courts  which  will  delay 
results  so  that  it  won’t  do  Congress  the  slightest  bit  of  good,  because 
Congress  will  have  adjourned  long  before  they  ever  set  a  contempt 
case  up. 

Now.  of  course  :  on  the  form  of  the  court.  If  you  wanted  to,  it 
would  be  possible  to  have  a  court  of  4  or  5,  and  have  a  provision  for 
sitting  in  Pane  for  appeals  from  that  Court,  but  to  have  the  whole 
thing  so  the  first  decision  would  be  almost  immediately  and  the  second 
decision  could  be  brought  down  within  a  compass  of,  say,  30  days,  so 
it  would  do  some  real  good  to  Congress  to  have  contempt  proceedings. 

Well,  so  much  for  the  Watkins  case.  I  merely  suggest  that  I  don't 
think  the  drastic  remedies  are  necessary.  I  merely  suggest  that  other 
remedies  are  possible  and  should  be  tried  before  any  effort  is  made 
to  abolish  the  appellate  jurisdiction  of  the  Supreme  Court. 

Secondly,  take  the  loyalty  field,  notably  the  Cole  case.  Again,  I 
am  in  agreement  that  the  Peters  and  Cole  cases  were  not  justified, 
because  I  think  they  indicate  a  quite  different  approach  by  the  ma¬ 
jority  of  the  present  Court  in  the  loyalty  field  from  the  majority  in 
the  Vinson  Court  as  expressed  in  the  Adler  and  other  cases. 

Certainly,  employment  is  a  privilege  and  not  a  right.  Mr.  Justice 
Frankfurter  made  that  perfectly  clear  in  the  Adler  case.  '  The  ob¬ 
jective  of  loyalty  procedures  should  be  to  discharge  security  risks  with 
as  little  damage  as  is  reasonably  possible  to  individuals.  But  such 
proceedings  are  not  criminal  proceedings  and  judicial  proceedings 
are  not  wholly  applicable.  I  strongly  submit  that  the  Court  has 
ignored,  in  these  recent  decisions,  the  fundamental  differencesbetween 
the  two  types  of  procedures  and  trespassed  upon  the  constitutional 
responsibilities  of  the  Executive  in  this  field. 

The  Executive,  after  all,  has  the  responsibility  of  executing  the 
laws  and  appointing  employees.  But  again,  without  elaborating  too 
much,  I  think  that  drastic  action  is  premature,  because  the  field  is 
fluid.  Neither  of  the  President’s  orders  have  been  finally  worked  out. 
They  have  been  constantly  changed.  There  are  a  number  of  different 
procedures  in  the  4  or  5  acts  of  Congress,  the.  Summary  Suspension 
Act,  the  Atomic  Energy  Act,  the  Coast  Guard  Act.  .  , 

Here  again,  there  is  a  great  deal  that  has  to  be  done,  and  it  isn’t  time 
to  use  drastic  procedures. 

For  example,  I  submit  that  a  great  deal  could  be  done,  or  at  least 
the  President  can  do  it  in  line  with  the  reports  of  the  Rights  Com¬ 
mission,  which  was  appointed  by  the  President  and  which  made  a 
thorough  study  of  this  whole  problem.  So,  I  submit  that  so.  fat  as 
Congress  is  concerned,  this  is  largely  an  Executive  matter,  that  so 
far  as  Congress  is  concerned,  it  can  best  assist  the  Executive  by  review¬ 
ing  its  own  statutes  in  the  field. 

Especially  I  have  in  mind  the  Summary  Suspension  Act.  The 
Summary  Suspension  Act  and  the  language  in  that  act  was  the  basis 
for  the  Cole  case  which  has  been  criticized. 

Personally,  I  agree  with  the  dissent  in  that  case:  that  the  question 
of  whether  a  position  is  sensitive  should  be  left to  Executive  discretion. 
That  is  a  matter  for  the  Executive,  and  should  not  be  a  matter  for  the 
Court 
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Now,  of  course,  obviously,  if  the  Congress  should  so  believe,  in 
other  words,  that  the  President  was  right  in  saying  that  he  wanted 
all  employees  of  the  Government  to  be  subject  to  summary  dismissal 
on  the  oasis  of  disloyalty,  then  all  Congress  has  to  do  is  to  amend  the 
Summary  Suspension  Act  in  order  to  avoid  the  basis  for  the  decision 
of  the  Supreme  Court. 

Now,  I  don’t  Hike  to  be  in  the  position  of  suggesting  to  the  courts, 
but  here  again,  I  think  the  time  has  come,  out  of  justice  to  employees, 
as  well  as  to  the  Government  who  employs  them,  to  seriously  consider 
the  establishment  of  an  administrative  court.  It  is  certainly  not 
fair  to  employees  and  not  fair  to  the  Government  to  have  these  loyalty 
cases,  especially,  dragging  on  for  years  and  years  with  the  employee 
under  ai  cloud  and  the  Government,  if  he  is  reinstated,  required  to  pay 
for  several  years  back  pay  for  services  not  rendered. 

You  have  got  7  million  employees.  In  other  countries,  you  have 
lots  of  administrative  courts..  There  is  no  reason,  except  historical, 
why  questions  of  this  sort  should  come  up  through  a  procedure  in 
courts  like  district  courts  that  have  to  do  largely  with  criminal  mat¬ 
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Secondly,  with  the  executiveTwhich  through  the  Department  of 
Justice,  in  their  brief,  officially  denied  that  there  was  any  interference 
between  the  State  and  Federal  legislation. 


Thirdly,  with  the  States,  by  taking  away  from  them  their  power  of 
self-preservation,  their  most  important  police  power,  and  something 
that  is  essential  to  a  Federal  system  of  government.  It  goes  much 
deeper  than  ordinary  police  powers.  It  is  the  power  of  self-preser¬ 
vation.  _ 
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l  won't  elaborate  on  what  I  said  in  my  article  on  that,  but  I  ex¬ 
plained  it  there  in  more  detail. 

Hero  again,  I  think  that  there  is  little  doubt  that  this  decision  can 
bo  corrected  by  adding  ft  section  to  the  code  ns  provided  by  S.  654, 
clearly  stating  that  tiro  congressional  acts  on  sedition  should  not, 
prevent  the  enforcement  of  tno  State  acts. 

Now,  S.  054,  as  1  understand  it,  was  approved  by  this  commit¬ 
tee  a  year  and  u  half  ago.  It  has  been  endorsed  by  toe  Department 
of  Justice,  the  Association  of  State  Attorney  Generals,  1  believe  by 
the  American  Mar  Association,  and  ninny  other  bodies.  As  far  ns  1 
know,  there  is  no  substantial  objection  to  it,  nor  should  there  bo  any 
objection  of  a  State  taking  such  measures  as  wo  did  in  Maryland  anil 
as  has  been  done  in  some  *10  or  15  other  Stales  to  protect  themselves 
against  subversion  or  overthrow. 

I  therefore  strongly  urge  that  this  bill,  S.  054,  bo  passed  separately 
and  promptly,  and  that  this  should  not  bo  included  nt  this  time  in 
S.  2640,  because  I  don’t  think  it  is  necessary  to  use  n  drastic  remedy  in 
order  to  change  a  decision  which,  certainly  in  the  ratio  decidendi,  was 
the  result,  of  a  statute  of  Congress,  interpretation  of  the  statute  of 
t’ongress,  although  the  language  of  it  did  go  pretty  far. 

Now,  Mr.  Chairman,  I  turn  to  the  question  which  I  heard  you  dis¬ 
cussing  with  Senator  Tlennings  a  short  timo  ago. 

Here  I  have  approached  it  somowliat  differently  from  you,  Mr. 
Chairman.  1  refer  now  to  sections  4  and  5,  Slochowcr  and  Konigs- 
berg.  You  have  tiled  a  bill  confined  to  Konigsberg.  I  had  ap¬ 
proached  it  from  the  standpoint  of  Slochowcr  and  Konigsberg  both 
I  icing  in  precisely  the  same  area.  logically,  I  think  I  am  correct.  It 
may  lie  that  you*,  however,  are  right  in  confining  it  to  a  single  field 
to  avoid  any  possibility  of  extraneous  issues,  but  I  should  like  to  pre¬ 
sent  it  from  what  I  think  is  a  logical  standpoint.  Hero  wo  arc  deal¬ 
ing  with  an  extremely  narrow  field;  that  is  with  State  employees  and 
the  qualifications  of* lawyers  to  practice  before  State  courts.  Cer¬ 
tainly  in  a  federal  republic,  a  state  which  is  responsible  for  its  own 
government  must  have  the  right  to  decline  employment  or  to  move 
from  employment  persons  engaged  in  subversive  activities.  So  also 
as  to  lawyeis. 

Senator  Hennings.  Mr.  Ober,  I  don’t  mean  to  be  discourteous.  The 
Governor  of  my  State  is  waiting  for  me  in  my  office. 

Senator  Butler.  We  are  sorry  you  have  to  leave,  and  give  my 
resiiects  to  the  Governor. 

Senator  Hennings.  I  am  sorry  I  have  to  leave,  and  we  appreciate 
your  preparation  and  the  obvious  thought  you  have  given  to  tfiis  mat¬ 
ter.  I  shall  read  everything  you  have  to  say  in  the  record.  I  am  very 
sorry  I  have  to  leave.  Thank  you. 

Mr.  Obeb.  Thank  you,  Senator. 

Now,  in  this  field,  there  are  three  things  I  want  to  point  out.  First, 
we  are  dealing  with  a  privilege  and  not  a  right,  and  that  is  a.  tre¬ 
mendous  difference.  We  are  not  dealing  with  constitutional  rights. 
There  is  no  right  of  public  employment,  as  Mr.  Justice  Frankfurter  so 
plainly  said. 

Secondly,  we  are  not  in  a  field  such  as  those  referred  to  by  Senator 
Hennings  in  his  testimony  which  preceded  mine,  which  requires  uni¬ 
formity.  Here  we  are  dealing  with  State  governments  and  matters 
of  concern  to  respective  State  governments.  That  is,  whom  they  shall 
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employ.  One  State  government  might  want  to  lay  down  one  stand¬ 
ard,  and  one  another  set  of  standards.  They  have  a  perfect  right 
to  do  it. 

Thirdly,  wo  nre  dealing  with  privileges  that  are  granted  by  the 
Stato  government  and  not  the  Federal  Government.  This  has  noth¬ 
ing  to  do  with  questions  of  Federal  rights.  That  is  true  both  ns  to 
employment  and  as  to  the  right  to  practice  law.  They  arc  privileges 
granted  to  Stato  governments,  and  they  are  matters  peculiarly  of  State 
concern.  This  is  not  a  controversial  matter  in  an  unsettled  area,  as 
nre  these  congressional  contempt  cases,  and  the  loyalty  cases. 

Now,  the  appellate  jurisdiction  of  the  Federal  Supremo  Court  has 
very  often  been  curtailed.  I  understood  Senator  Hennings  to  em¬ 
phasize  the  McCnrdlo  case,  and  I  thought  he  rather  implied  that  that 
was  the  only  caso  where  tno  jurisdiction  had  been  limited.  In  Cor¬ 
win’s  Constitution  of  the  United  States  of  America,  revised  in  1052 
and  published  by  the  authority  of  the  Senate,  there  is  a  discussion 
of  the  McCnrdlo  case  on  pages  014  and  615.  Professor  Corwin  says — 

the  iKivvcr  cf  Congress  to  mnkc  exceptions  to  the  Courts'  appellate  Jurisdiction 
has  thus  become  in  effect  n  plenary  power  to  bestow,  withhold,  and  withdraw 
appellate  jurisdiction  even  to  the  point  of  its  abolition. 

The  langunge  of  the  Constitution  is  entirely  clear  on  this  point, 
because  in  article  3,  section  2,  there  is  a  perfectly  clear  and  definite 
distinction  made  between  original  and  appellate  jurisdiction.  In 
the  constitutional  convention,  the  Founding  Fathers  thought  it  was 
only  necessary  to  give  original  jurisdiction  to  the  Supreme  Court  in 
cases  affecting  ambassadors,  other  public  ministers,  and  consuls  and 
those  in  which  States  shall  be  a  party.  That  was  because  of  the  im¬ 
portance  of  foreign  relations  and  tlie  adjustment  of  the  relations 
between  the  sovereign  States.  So  they  went  on  to  say — 

in  nil  other  cases  before-mentioned,  the  Supreme  Court  shall  have  appellate 
jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions  and  under  such 
regulations  as  the  Congress  shall  make. 

Now,  Mr.  Chairman,  there  is  an  express  mandate  or  grant  of  power 
to  the  Congress  itself.  I  think  that  there  is  great  danger  that  the 
way  this  bill  came  up,  there  should  be  a  conclusion  on  this  point. 
The  Supremo  Court  is  not  sancrosanct  as  to  its  jurisdiction.  The 
Constitution,  itself,  imposes  a  responsibility  in  that  field  on  Congress. 
Ever  since  1789,  that  has  been  adjudicatory  fact. 

Senator  Butler.  May  I  ask  you  a  question,  Mr.  Ober?  This  just 
occurred  to  me  while  you  were  testifying. 

Could  the  Supremo  Court,  in  cases  involving  State  employees,  and 
in  cases  of  attorneys  practicing  before  State  courts,  say  that  a  State 
in  fact  being  a  party,  they  would  have  original  jurisdiction  in  such 
cases,  and  it  would  ao  no  good  to  take  away  their  appellate  juris¬ 
diction  ? 

Mr.  Obkr.  I  don’t  think  so. 

Mr.  Sourwine.  Does  original  jurisdiction  embody  appellate  juris¬ 
diction  necessarily,  or  are  they  two  separate  things! 

Mr.  Oder.  They  are  two  separate  things,  or  at  least  have  always 
been  considered  so.  That  was  held,  Mr.  Sourwine — of  course,  you 
have  got  the  McCardle  case,  but  there  are  a  number  of  other  cases, 
I  started  to  say,  cited  in  Corwin  in  the  book  I  have  just  referred  to 
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on  pages  014  and  015,  in  which  the  principle  of  tho  McCnrdlc  case 
1ms  been  upheld.  Mr.  Corwin  says  this : 

Although  the  McCnrdte  case  goes  to  tho  ultimate  In  sustaining  congressional 
power  over  the  court's  appellate  Jurisdiction  and  although  it  was  born  of  the 
stresses  and  tensions  of  tho  reconstruction  period,  It  has  been  frequently  re¬ 
affirmed  and  approved. 

True,  tho  McCnrdlo  case  wns  over  a  reconstruction  act,  hut  there  nro 
many  other  decisions  that  have  nothing  to  do  with  any  emotional 
crisis  or  period  of  war.  For  example,  Professor  Corwin  cites — and  I 
haven’t  studied  these  eases — at  least  six  Supremo  Court  cases,  includ¬ 
ing  cases  decided  commencing  in  1800.  The  last  case  he  cites  is  1934, 
for  this  principle  tiint  there  can  bo  an  exception  inudo  to  tho  appellate 
jurisdict  ion  of  tho  Court. 

Mr.  Sourwink.  Do  you  think  it  would  he  helpful  if  tho  committoo 

{ minted  in  the  appendix  of  these  hearings  the  text  you  nro  speaking  of 
rom  the  Constitution  Annotated? 

Mr.  Oner.  Yes. 

Senator  Butler.  It  will  ho  so  ordered.  That  is  pages  014  and  015 
of  the  Constitution  Annotated.. 

Mr.  Sourwink.  Mr.  Corwin’s  article  from  the  Constitution  Anno¬ 
tated. 

Mr.  Ohkk.  Yes;  that,  would  ho  pnges  014  and  015. 

(Tho  inntorial  referred  to  will  bo  found  in  appendix  II  of  tho 
record.) 

Mr.  Oher.  Of  course,  what  concerns  mo,  Mr.  Chairman,  is  that 
the  decisions  of  tho  Supremo  Court  are  not  sacrosanct.  There  is  a 
danger  of  thinking  that  the  jurisdiction  is  frozen,  when  it  is  not  n 
frozen  jurisdiction,  Tho  Founding  Fathers  wore  right  not  to  mako 
it  a  frozen  jurisdiction,  and  there  is  no  better  illustration  than  the 
Konigsbcrg  case.  Certainly  there  is  no  possible  reason  why  anybody 
should  object  to  leaving  to  State  courts  of  appeal — tho  highest  courts 
of  the  State — tho  decision  of  who  shall  have  tlio  privilege  of  practicing 
before  those  courts.  That  is  a  matter  that  is  inovitnbly  a  State  matter. 
The  various  statutes  authorizing  appeals  ending  with  tho  Supreme 
Court.  There  has  always  been  a  oilrerenco  as  to  appeals  from  Federal 
courts  and  from  State  courts. 

In  Federal  courts,  it  is  a  broader  power,  because  you  get  there  a 
question  of  statutory  construction,  anu  so  forth.  In  State  courts,  it  is 
a  much  narrower  held. 

Now,  Mr.  Chairman,  as  long  as  I  have  not  disagreed  with  your  ap¬ 
proach  but  have  suggested  a  somewhat  broader  bill  than  the  hill  that 
you  filed  this  morning?  perhaps  it  would  be  in  order  if  I  asked  that 
this  rough  draft  of  a  Dill  covering  both  sections  4  and  5  and  changing 
the  approacli  from  the  approach  in  4  and  5,  could  bo  put  in  the  record 
merely  for  information. 

Senator  Butler.  It  will  be  made  a  part  of  the  record. 

(The  document  referred  to  is  as  follows :) 

A  BILL  To  limit  the  jurisdiction  of  th%  Federal  courts  tn  certain  cases  Involving  State 
employees  and  the  right  to  practice  before  State  courts 

Whereas,  the  privilege  of  employment  under  State  authority  or  of  practicing 
law  before  State  courts  and  the  denial  thereof  because  of  criminal,  corrupt  or 
subversive  activities  are  matters  of  special  concern  of  the  respective  State  gov* 
ernments. 
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tie  it  enacted  by  the  Senate  anil  Homo  of  Rcprcscntatlt'cs  of  the  United  States 
of  America  in  Congress  assembted ,  Tlmt  (n)  port  IV  of  Olio  2ft  of  the  United 
Btntes  Code  In  amended  Iiy  adding  nt  the  end  thereof  the  following  new  chapter: 

CIIAPTHIt  (MI— LIMITATION  ON  POWERS  OF  FKDKRAL  COUNT  WITH 
HEHPECT  TO  CEUTA  IN  STATE  MATTERS 

Src.  11100.  Limitation*  on  Federal  Jurlwlletlon  over  the  denial  by  Slate*  of  the 
privileges  of  State  employment  or  of  the  practicing  of  law  before  State  courts 
because  of  criminal,  corrupt  or  mihverslve  activities  or  failure  to  cooperate  la 
Invest  (gallon*  thereof. 

Notwithstanding  any  provisions  of  the  United  Staten  Code  contained  in  this 
title  or  elsewhere,  no  Federal  court  shall  have  Jurisdiction  to  entertain  any  suit 
for  an  Injunction  or  for  any  oilier  remedy  against  the  operation  or  enforcement 
of  any  Slate  statute,  rule  of  court  or  rule  of  law,  or  of  any  regulation  or  bylaw 
of  any  board  or  commission  or  other  Issly  acting  under  the  constitutional  statutory 
or  delegated  State  authority  which  denies  the  privilege  of  employment  under  the 
authority  of  the  Slate,  It*  pV>  Jen  I  subdivisions  and  their  respective  board  com* 
missions  and  other  authorities  or  tho  privilege  of  practicing  law  before  the  Slate 
courts,  to  nny  ikthou  because  of  subversive,  criminal  or  corrupt  activities,  or 
because  of  refusal  to  answer  questions  liefore  nny  State  court,  legislative  or 
executive  Investigating  l»ody,  or  refusal  to  cooperate  wllh  the  snrne  In  Investiga¬ 
tions  relating  thereto  by  appropriate  State  authorities;  nor  shall  the  Supreme 
Court  have  jurisdiction  to  review,  ellhcr  by  appeal,  writ  of  certiorari  or  other¬ 
wise,  tho  decisions  of  nny  State  courts  where  there  Is  drawn  In  question  the 
validity  of  nny  such  Slate  statute,  rule  of  court,  rule  of  low,  regulation  or  bylaw, 
or  of  nny  notion  taken  thereunder. 

Mr.  Oder.  Now,  Mr.  Chairman,  in  commenting  on  that,  you  will 
notice  in  the  preamble  I  have  empnasjzed  that  employment  and  prac¬ 
ticing  law  is  u  privilege  and  not  a  right.  That,  to  me,  seems  to  be 
important. .  It  is  a  part  of  tho  reason  which  should  sustain  the  bill  and 
should  obtain  support,  and  that  is  fairly  and  squarely  recognized. 

Tho  next  part  of  it,  tho  only  substantial  difference  between  this  bill 
and  your  bill  is  that  I  have  included  employment  by  a  State  ns  well 
as  practice  of  law.  Simply  because,  logically,  it  falls  in  the  same  area. 
It  may  very  well  be  that  it  would  lie  better  to  leave  it  out  if  there  is 
any  danger  that  nny  extraneous  questions  should  come  into  the  matter. 

What  I  have  tried  to  confine  it  to  is  purely  a  privilege  granted  by 
tho  State,  and  States  should  1x5  allowed  to  have  their  own  standards, 
both  of  employment  and  their  own  standards  for  admmission  to  the 
bar.  Logically,  I  think  it  falls  in  the  same  field.  It  may  l>e  that  the 
committee  would  be  willing  to  accept  that  as  well  as  the  narrower  area 
that  you  have  included  in  your  bill. 

I  think  that  the  language  is  very  much  the  same,  except  that  I  have 
tried  in  tho  preamble  to  elaborate  on  what  I  discussed  with  you  at  one 
time  before. 

Now,  Mr.  Chairman,  I  am  almost  through.  I  have  said  nothing 
very  specifically  about  Sweezy. 

Sweezy  was,  of  course,  the  case  that  denied  power  to  the  attorney 
general  of  Now  Hampshire  to  investigate  subversive  activities.  The 
reason  I  haven’t  is.  first,  because  I  believe  that  if  S.  6M  is  passed, 
that  is.  tho  right  or  States  to  protect  themselves  against  subversion, 
the  right  of  self-preservation.  then;  as  ancillary  to  that  they  will  have 
the  right  to  investigation.  Also,  if  a  restricted  bill,  sucli  as  I  have 
suggested,  is  passed,  that  is  to  say,  including  Slochower  as  well  as 
including  Konigsberg,  investigations  are  necessarily  a  part  of  the 
process  of  determining  whether  employees  should  be  discharged.  In¬ 
vestigations  into  corruption,  subversion,  or  anything  else.  Therefore, 
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I  didn’t  think  anything  separate  was  required  as  to  Sweezy,  although 
I  think  the  case,  the  decision,  was  unjustified. 

Now,  I  should  liko  in  conclusion  to  say  that  I  feel  very  strongly 
that  the  Supremo  Court  has  made  a  serious  mistake  in  its  decisions 
on  communism.  That  is  to  say,  tho  Nelson  case,  commencing  in  1057 
and  the  recent  case  last  June,  particularly.  Congress  and  the  execu¬ 
tive  have,  for  almost  20  years?  attempted  to  legislate  and  to  take  all 
necessary  steps  to  prevent  the  internal  subversion  of  the  Government, 
which,  to  my  mind,  is  just  as  important  as  external  aggression.  Tho 
national  defense  is  spending  billions  of  dollars  every  year,  Russia 
has  conquered  large  parts  of  tho  world  and  there  is  no  gainsaying  it, 
by  internal  subversion.  Right  today  they  are  attempting  it  plainly 
in  Syria  and  the  Middle  East,  and  there  is  no  doubt,  as  testified  to 
repeatedly  by  Mr.  Hoover,  that  there  is  a  definite  movement  in  this 
country.  *  I  think  the  Supremo  Court  has  made  a  mistake  in  frustrat¬ 
ing  the  efforts  of  Congress  and  tho  executive  because  the  power  and 
tho  responsibility  for  defense  of  this  country,  mid  the  access  to  the 
information  on  which  decisions  can  l>o  made,  is  vested  by  the  Con¬ 
stitution  of  the  United  States  in  Congress  and  flic  executive.  I 
think  that  those  live  areas,  and  also  tho  Yates  case,  which  can  be 
readily  cured — not  readily  cured,  but  can  be  partially  cured— by  an 
amendment  to  tho  Smith* Act  on  the  definition  of  the  word  “organi¬ 
zation,”  are  all  cases  where  Congress  has  the  responsibility  and  should 
act. 

We  are  not  dealing  here  with  doctrinaire  questions.  We  are  dealing 
with  the  most  fundamental  questions  that  are  presented  to  tho  Congress 
of  the  United  States,  the  preservation  of  this  country. 

I  think  it  is  wrong  to  pay  too  much  attention  to  the  theoretical  argu¬ 
ments  of  tho  rights  of  individuals,  which  completely  ignore,  Mr.  Chair¬ 
man,  the  overriding  power  and  the  right  of  (lie  Government  to  protect 
itself,  for  unless  the  Government,  itself,  is  preserved,  these  so-called  in¬ 
dividual  rights  are  utterly  meaningless. 

Senator  Rutlkr.  Well,  in  other  words,  Mr.  Obor,  some  45  or  40 
States  of  the  Union  as  you  have  recited,  have  seen  fit  to  do  something 
about  this.  The  majority  of  the  people  acting  through  their  Congress, 
have  seen  fit  to  do  something  about  it.  And  the  Supreme  Court*  in  ono 
swirl  of  the  pen,  wiped  all  ot  that  work  right  off  the  books  which  it  has 
taken  20  years  to  accomplish. 

Mr.  Oder.  And,  Mr.  Chairman,  the  Supreme  Court  itself  but  a  few 
years  ago,  Mr.  Justice  Frankfurter  speaking,  in  other  areas — this  was 
in  one  of  the  alien  cases — spoke  of  the  awesome  public  responsibility 
of  the  President  and  of  Congress  to  legislate  on  such  matters  as  internal 
subversion  because  they  have  access  to  the  information,  and  lie  pointed 
out  the  necessity  of  judicial  restraint. 

Now  I  am  going  back  to  the  decisions  of  the  Court  itself.  And  yet 
the  majority,  as  now  constituted  by  the  Court,  has,  I  submit,  confused 
this  field  with  the  criminal  cases  where  there  has  been,  if  I  may  respect¬ 
fully  say  so,  a  doctrinaire  extension  of  the  Bill  of  Rights  beyond  any¬ 
thing  tfiat  there  1ms  ever  been  in  the  history  of  the  country  before. 
They  have  confused  that  with  this  field  where  the  predominant  question 
always  must  be  the  preservation  of  the  country. 

Now  you  have  got  that  same  question  that  was  taken  up  by  the  British 
commission  from  their  privy  council  recently  and  they,  with  all  of  their 
reluctance  to  interfere  with  rights  of  individuals,  concluded  that  the 
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time  had  come  when  they  had,  in  the  interest  of  survival,  to  restrict  the 
rights  of  individuals.  It  happens  all  of  the  time.  In  the  case  of  a  war, 
you  draft  young  men  and  send  them  to  foreign  lands  to  fight  and  die 
for  their  country.  You  can  overdo  this  respect  for  the  rights  of  in¬ 
dividuals,  if  you  completely  ignore  the  right  of  the  country  itself  to 
survive  and  the  requirements  of  security. 

Mr.  SoumviNK.  Mr.  Ober,  might  I  ask  a  question  ? 

Mr.  Oder.  Yes,  Mr.  Sourwinc. 

Mr.  SoumviNK.  What  do  you  think  of  the  argument  that  the  restrict¬ 
ing  clause  and  the  granting  clause  with  regard  to  the  appellate  juris¬ 
diction  of  the  Supreme  Court  are  really  two  separate  things,  one  follow¬ 
ing  the  other,  and  that  the  grant  of  the  appellate  power  is  absolute, 
and  that  the  purported  authority  to  Congress  to  restrict  and  regulate 
must  be  exercised  only  in  minor  areas  and  without  taking  away  from 
the  Supreme  Court  any  of  its  appellate powers? 

Mr.  Oder.  Mr.  Sourwinc,  I  see  absolutely  no  justification  for  any 
such  argument  from  the  language  of  the  Constitution,  nor  from  the 
decisions  that  have  been  interpreted  so  far  as  I  have  studied  them. 

I  think  the  conclusion,  perhaps,  arises  from  the  fact  that  article  3, 
section  3,  says  “Judicial  power  extends”  to  various  classes  of  cases. 
Power  and  jurisdiction  are  different. 

Now,  who  exercises  the  power  is  the  question  of  jurisdiction.  The 
Congress  was  allowed  or  authorized  and  directed  to  establish  such 
inferior  courts  as  may  from  time  to  time  be  necessary,  but  the  juris¬ 
dictional  section  is  article  3,  section  2 ,  paragraph  2.  It  is  paragraph 
2,  under  section  2.  That  jurisdictional  section  is  the  only  one  on 

Jurisdiction,  to  my  knowledge,  and  there  is  a  sharp  difference  made 
between  the  cases  where  the  Supreme  Court  has  original  jurisdiction 
and  the  other  cases,  where  they  have  appellate  jurisdiction,  both  as 
to  law  and  fact,  with  such  exceptions  and  under  such  regulations  as 
tho  Congress  shall  make. 

Now,  there  is  a  broad  grant  of  power  as  to  the  fixing  and  regulation 
of  jurisdiction,  appellate  jurisdiction.  It  doesn’t  say  “except  in  minor 
matters.”  It  doesn't  say  that  they  shall  not  disturb  a  jurisdiction 
once  granted. 

The  Supreme  Court  of  the  United  States,  from  1869  up  to  the 
present  moment,  has  said  that  the  power  of  the  Congress  to  determine 
jurisdiction  is  absolute,  and  I  don’t  care  what  some  of  the  people  that 
appeared  before  you  may  argue,  that  isn’t  the  law  as  of  now,  and  it 
isn’t  the  Constitution. 

Mr.  Chairman,  I  thank  you  for  your  courtesy.  I  am  ready  to 
answer  any  questions  that  you  may  want  to  ask.. 

Senator  Butler.  Mi*.  Ober,  I  asked  the  questions  T  wanted  to  ask 
as  we  went  along. 

Would  you  have  any  further  questions,  Mr.  Sourwine? 

Mr.  Sourwine.  I  have  one  more,  Senator. 

What  do  you  think  of  the  argument,  Mr.  Ober,  that  a  grant  of 
original  jurisdiction  necessarily  encompasses  a  grant  of  appellate 

Jurisdiction  over  the  same  subject,  and  the  Supreme  Court,  having 
een  granted  original  jurisdictionover  matters  to  which  States  are 
parties,  can’t  be  denied  appellate  jurisdiction  over  matters  to  which 
a  State  is  a  party. 

I  might  say  that  is  not  my  theory,  but  it  was  advanced  here. 
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Mr.  Oder.  In  tlio  first  place,  paragraph  2  of  section  2  of  article  3 
makes  perfectly  clear  distinction  and  draws  a  contrast  between  orig¬ 
inal  and  appellate  jurisdiction.  It  is  the  most  ordinary,  elementary 
rulo  of  statutory  construction,  that  where  a  statute  draws  a  contrast 
l>c tween  two  different  phrases,  you  can’t  say  that  ono  includes  the 
other.  They  are  in  tho  form  of  it.  It  is  qnito  clear  that  they  are 
talking  about  different  things.  They  nro  talking  about  where  there 
would  do  original  jurisdiction  in  matters  that  involve  these  important 
things,  such  as  foreign  rotations,  and  State  relations,  and  they  nro 
drawing  a  sharp  contrast  by  using  tho  language  “appellate  jurisdic¬ 
tion.” 

Woll,  actually,  of  course,  what  you  have  got  is  a  perfectly  plain  lino 
of  decisions  that,  in  the  case  of  originnl  jurisdiction,  means  you  file 
it  in  the  Supremo  Court  of  tho  United  States.  There  is  your  answer, 
your  complete  answer. 

MV.  SounwiNK.  Do  you  regard  this  provision  in  article  3,  section  2, 
paragraph  2,  ns  ono  of  tho  check-und-balnnco  provisions  of  tho 
Constitution  i 

Mr.  Ober.  I  certainly  do,  sir. 

Mr.  Sourwine.  Would  you  be  able  to  rationalize,  then,  the  state¬ 
ment  that  to  utilize  this  section  is  contrary  to,  and  will  upset  the  checks 
and  balances  of  tho  Constitution? 

Mr.  Ober.  I  certainly  cannot.  I  think  that  the  vory  purpose  of 
having  that  provision  in  tho  Constitution  is  to  provide  a  check  on  the 
Supreme  Court  of  the  United  States. 

We  have  got  to  boar  in  mind  that  the  Supremo  Court  isn’t  sacrosanct, 
any  more  than  any  other  of  tho  throe  branches  of  Government.  It  was 
set  up  by  the  Founding  Fathers,  as  I  understand  it— that  is  the  Con¬ 
stitution — with  dispersed  power,  dispersed  into  throe  parts,  and  dis¬ 
persed  ns  bet  ween  tho  Federal  Government  and  the  State  governments. 
That  was  in  order  to  avoid  any  type  of  dictatorship ;  to  avoid  Execu¬ 
tive  dictatorship,  congressional  dictatorship,  or  judicial  dictatorship. 

I  believe  that  it  was  once  said  that  human  government  is — in  an 
oligarchy  it  is  the  oligarch;  in  a  monarchy,  it  is  the  monarch;  in  a 
democracy*  it  is  the  demos.  It  is  tho  human  clement.  And  because 
it  is  a  human  element,  it  was  necessary  to  have  this  dispersed  power. 

Now  if  the  Court,  which  has  neither  person  nor  sword  can  never¬ 
theless  take  over  the  jurisdiction  of  State  courts  in  such  matters  as 
who  shall  practice  before  the  State  courts,  then,  Mr.  Chairman,  our 
republican  conception  of  government  is  really  terminated. 

Mr.  Sourwine.  I  have  one  more  question,  Mr.  Chairman. 

Mr.  Ober.  Yes,  sir. 

Mr.  Sourwine.  Do  you  see  in  some  of  these  decisions  an  evil  which 
goes  beyond  the  subject  matter  of  the  decision  itself,  to  wit,  a  deliberate 
attempt  by  the  Court  to  fix  general  policy  and  to  provide  for  its 
application  throughout  the  country  in  other  cases;  in  other  words, 
an  attempt  to  legislate  generally? 

Mr.  Ober.  Oh,  I  think  so,  Mr.  Sourwine.  I  think  in  this  entire 
field,  and  it  is  not  only  in  this  field,  it  is  also  in  these  recent  cases 
involving  appeals  from  the  State  courts  in  criminal  matters,  the 
Supreme  Court  is  undertaking  to  lay  down  a  sort  of  a  code  of  uni¬ 
versal  application  rather  than  to  decide  particular  cases  that  come  up 
before  it 
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Now.  you  can  see  that  very  plainly  if  you  read  the  Watkins  case,  for 
oxumple.  A  largo  part  of  that  opinion  is  completo  and  absolute  dictum. 
All  or  the  discussion  about  tho  first  amendment  is  dictum,  and  so  in 
other  cases.  You  find  the  samo  tendency  to  express  general  views 
which  go  far  beyond  tho  requirements  of  the  decision  in  tho  specific 
case. 

Mr.  SounwiNK.  That  was  true  particularly  in  Nelson,  too;  wasn’t 
it? 

Mr.  Oiirh.  It  was  very  true  in  Nelson.  In  Nelson,  I  think  that 
thero  was  never  a  case  where  there  was  more  of  an  effort  to  determine 
what  tho  Supreme  Court  thought  was  tho  right  way  to  treat  subver¬ 
sion  ;  in  other  words,  to  legislate,  to  put  it  bluntly. 

I  think  that  is  perfectly  plain  from  the  entire  decision,  from  one 
end  of  it  to  the  other,  and  they  went  to  the  greatest  length  because 
as  I  said  a  short  time  ago,  they  completely  disregarded  tho  title  in 
which  tho  Smith  Act  is  found;  that  is,  congressional  intent,  not  to 
mention  tho  views  of  Con gressm an  Sm ith  which  were  expressed  on 
the  floor  of  the  IIouso  at  the  time  it  was  introduced,  and  which  as¬ 
sured  the  States  that  no  power  was  being  taken  from  them.  They 
completely  disregarded  the  views  of  the  executive,  and  they  overruled 
decisions  going  back  to  tho  Gitlow  ense,  which  I  think  was  more  than 
25  years  before. 

They  upset  the  statutes  of  at  least  42  States.  Some  of  those  statutes 
went  back  100  years.  Most  of  them  were  in  the  last  30  or  40  years. 
I  think  it  is  not  an  unfair  criticism  for  me  to  suggest  that  tnat  is 
a  legislative  and  not  a  judicial  process. 

Mr.  Sourwine.  I  have  no  more  questions,  Mr.  Chairman. 

Senator  Butler.  Thank  you,  Mr.  Ober. 

It  has  been  very  enjightening,  and  we  have  been  very  happy  to 
have  you  here  before  this  subcommittee. 

I  think  the  Chair  should  make  a  statement  at  this  point. 

Mr.  Benjamin  Smith  of  New  Orleans;  is  he  in  the  room? 

Mr.  Smith.  Yes;  I  am  here,  sir. 

t  Senator  Butler.  Mr.  Smith,  I  wanted  to  make  this  brief  explana¬ 
tion.  When  the  hearing  started  at  10  o’clock,  the  only  witness  pres¬ 
ent  was  Mr.  Ober,  and  to  speed  the  hearing,  I  had  Sir.  Ober  take 
the  stand.  He  had  only  proceeded  for  about  10  minutes  when  Senator 
Hennings  entered  the  room.  So  when  Senator  Hennings  had  finished, 
I  had  Sir.  Ober  complete  his  statement.  So  I  would  l»e  very  happy 
to  have  you  take  the  stand  now. 

I  assume  we  can  go  for  another  half  hour,  and  then  take  a  break 
for  luncheon. 

Mr.  Smith.  Thank  you,  sir. 

What  I  have  to  say  is  very  brief. 

STATEMENT  OF  BENJAMIN  E.  SMITH,  REPRESENTING  NATIONAL 

LAWYERS  GUILD 

Mr.  Smith.  I  had  requested  an  appearance  before  the  committee 
through  Mr.  Royal  France,  the  executive  secretary  of  the  National 
Lawyers  Guild,  and  I  was  asked  by  the  executive  board  of  the  guild 
to  appear,  with  Mr.  Sourwine’s  consent  as  counsel,  and  present  a 
statement  of  the  National  Lawyers  Guild  in  opposition  to  Senator 
J enner’s  bill  S.  2646. 
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Mr.  vSouuwink.  This  statement,  then,  is  the  official  statement  of  the 
guild,  hut  is  not  vonr  sf  Moment. 

Mr.  Smith.  That  is  correct,  sir.  I  am  spooking  for  the  executive 
board  of  the  guild. 

Mr.  .Sou n\v ink.  This  statement  has  l>een  approved  by  the  executive 
bmml  of  the  guild  ! 

Mr.  Smith.  Yes,  it  was  approved  on  Saturday,  the  28th. 

Mr.  SmmwiNK.  Do  you  want  to  road  that  into  the  record? 

Mr.  Smith.  Yes,  it  is  three  pages  long.  I  would  like  to  rend  it  if 
l  may,  Mr.  Sourwine. 

Senator  lUrri.rn.  Yes. 

Mr.  Smith.  S.  2010,  introduced  by  Senator  .Tenner,  is  entitled:  "A 
bill  to  limit,  the  appellate  jurisdiction  of  tho  Supremo  Court  in  cer¬ 
tain  eases.”  It  provides  that  the  Supreme  Court  shall  lie  deprived  of 
appellate  jurisdiction  in  the  following  live  fields:  (1)  investigative 
powers  of  Congress:  (2)  Federal  employees’  security  program;  (3) 
State  nntisubversive  laws:  (1)  school  boards*  antisubversive  rules; 
nml  (ft)  admission  of  lawyers  to  State  practice. 

The  bill  was  slated  by  its  proponent  to  1h>  a  measure  to  chastise  the 
Supreme  Court,  for  its*  decisions  in  recent  cases  which  incurml  the 
Senator's  displeasure. 

Mr.  SovnwiNK.  You  mean  Senator  .Tenner  said  that  ? 

Mr.  Smith.  It  was  our  understanding,  Mr.  Sourwine,  that  Senator 
.Tenner  had  indicated  some  displeasure  with  recent  decisions  of  tho 
Supreme  Court. 

Mr.  Souiiwi.vk.  Did  Senator  .Tenner  say  if.  was  to  lie  a  measure  to 
chastise  the  Supreme  Court,  or  did  lie  refer  to  it  ns  a  measure  to  curb 
tlie  Court,  to  push  it  back  into  its  proper  sphere? 

Mr.  Smith.  He  may  have.  1  didn’t  hear  him  say  it. 

Mr.  SoimwiNK.  You  say  this  is  an  official  statement  of  tho  guild. 
You  have  no  knowledge  to  the  contrary  ? 

Mr.  Smith.  No,  I  have  no  knowledge  to  the  contrary.  1  have 
simply  the  statement  bv  the  guild. 

Curiously  enough,  Senator  .Tenner,  in  arguing  the  merits  of  his 
bill,  laid  especial  stress  on  five  decisions  of  the  Supreme  Court  which 
nr©  not  touched  by  any  provision  of  tho  bill,  namely,  Communist 
Party  v.  Subversive  Activities  Control  Jl on  rd  (351  U.S.  lift); 
Pennsylvania  v.  Board  of  Directors  of  City  Trusts  of  Philadelphia 
{Girard  College  case),  (353  U.  S.  230) ;  Mallory  v.  United  States, 
(354  U.  S.  449) ;  Jenelrs  v.  United  States ,  (353  U.  S.  G57) ;  and  Yates 
v.  United  States,  (354  IT.  S.  298). 

Obviously,  tlie  Supreme  Court  is  not  above  criticism,  and  Senators 
and  the  public  generally  have  the  right  to  criticize  or  disagree  with 
any  particular  decisions’  of  the  Court.  Moreover,  as  a  practical  mat¬ 
ter,  whenever  a  Supreme  Court  decision  is  based  upon  other  than  con¬ 
stitutional  grounds,  it  is  within  the  power  of  Congress  to  niter  the 
rule  announced  by  enacting  legislation  which  will  establish  a  different 
rule.  Significantly,  Congress  has  in  the  recent  past,  enacted  legisla¬ 
tion  in  the  field  covered  by  one  of  the  cases  that  lias  aroused  Senator 
Jenner’s  ire.  This  was  the  Jencks  case,  in  which  tho  legislation 
enacted  embodies  Congress*  express  nproval  of  the  principle  laid  down 
in  that  decision  by  the  Supreme  Court.  The  only  need  for  the  legis¬ 
lation,  according  "to  the  Attorney  General,  was  to  take  care  of  mis¬ 
interpretations  given  that  decision  by  lower  courts. 
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Two  of  ilia  recent  decisions  at  which  tho  present  bill  is  directed  are 
Vole  v.  Young  (351  U.  S.  530),  dealing  with  the  Federal  employees’ 
security  program,  and  Pennsylvania  v.  Nchon  (350  U.  S.  497),  bold¬ 
ine;  that  Congress  had  superseded  State  legislation  in  the  Held  of  apti- 
s i in ve is i vo  legislation.  In  both  eases  the  Court’s  opinion  was  limited 
(o  a  finding  of  congressional  intent*  There  is  no  constitutional  barrier 
to  the  enactment  of  legislation  by  Congress  to  declare  that  its  present 
intent  is  otherwise.  Indeed,  numerous  hills  have  been  introduced  for 
precisely  that  purpose.  Tho  failure  of  those  proposals  to  secure  con¬ 
gressional  approval  Serves  to  attest  the  correctness  of  the  Supreme 
Court’s  views  on  the  issues.  Moivovcr,  even  if  Congress  docs  enact 
new  and  different  legislation  in  the  two  fields  mentioned,  it  is  not 
consistent  with  our  form  of  government  to  suggest  that  tho  programs 
should  not  bo  subject  to  Supreme  Court  review  to  confine  their  ad¬ 
ministration  within  tho  hounds  of  tho  congressional  intent  and  tho 
Constitution. 

'Hie  hill  does  not  bar  judicial  review  in  tho  fields  which  it  covers, 
but  provides  only  that  review  must  fall  short  of  the  Supreme  Court, 
it  thus  permits  conflicting  and  inconsistent  decisions  by  11  different 
circuit  courts  of  appeal  and  48  different.  Stale  supreme  courts.  The 
proponents  of  tho  bill  thus  prefer  confusion  to  order. 

The  real  purpose  of  the  lull  is  to  discipline  the  Supreme  Court  be¬ 
cause  it  has  recently  been  upholding  civil  liberties.  This  even  though 
four  members  of  the  Supreme  Court  are  Eisenhower  appointees  who 
were  confirmed  by  Senates  consisting  substantially  of  the  present 
membership.  In  the  light  of  its  purpose  and  effect,  the  bill  13  ob¬ 
noxious  bemuse  it  interferes  with  the  independence  of  the  judiciary 
and  with  our  constitutional  system  of  separation  of  powers. 

It  happens  that  the  National  Lawyers  Guild  believes  that  the  Su¬ 
premo  Court  decisions  which  have  offended  Senator  Jcnner  arc  good 
decisions  and  sound  law.  But  even  if  we  disagreed  with  the  decisions, 
wo  would  oppose  this  bill  ns  endangering  tho  integrity  of  our  judicial 
system.  In  tho  language  of  the  resolution  adopted  by  the  house  of 
delegates  of  the  American  Bar  Association,  the  bill  is— 

contrary  to  the  maintenance  of  the  balance  of  lowers  set  up  In  the  Constitution 
between  the  executive,  legislative,  amt  Judicial  branches  of  our  Government 

Mr.  SoumviNE.  Wore  you  here  to  hear  Mr.  Ober’s  testimony? 

Mr.  Smith.  Yes,  sir,  1  did. 

Mr.  SoumviNE.  Do  you  regard  the  provision  in  article  III,  section 
2,  paragraph  2,  of  the  Constitution  with  respect  to  the  appellate  power 
of  tho  Court,  as  one  of  the  check-and-balance  provisions  of  the  Con¬ 
stitution? 

Mr.  Smith.  Yes,  I  do. 

Mr.  Sourwine.  Well,  will  you  explain  how  the  utilization  by  the 
Congress  of  a  check-and-balance  provision  of  the  Constitution  can 
be  contrary  to  the  maintenance  of  the  balance  of  power  set  up  in  the 
Constitution? 

Mr.  Smith.  Well,  I  think  that  it  depends,  Mr.  Sourwine,  upon 
the  way  in  which  this  portion  of  the  Constitution  is  made  use  of.  I 
think  that  certainly  it  is  a  part  of  the  check-and-balance  system 
of  our  Government,  but  I  think  it  is  certainly  a  question  of  opinion 
as  to  what  you  propose  to  enact  under  this  part  of  the  Constitution 
as  to  whether  or  not  it  really  serves  the  intent  of  supporting  check 
and  balance. 
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Tlio  American  liar  Association's  committee  on  individual  rights 
ns  affected  by  national  security  said  in  n  report  Hint  confusion  and 
conflicts  in  decisions  would  result,  nml  (lint — 

It  Is  (Um<uiH  to  conceive  of  nil  Independent  Judiciary  which  must  deetdo  cases 
with  constant  apprehension  that  If  n  decision  la  unpopular  with  a  temporary  ma¬ 
jority  in  Congress,  the  Court's  Judicial  review  may  Ik*  withdrawn. 

Wo  concur  also  in  tho  views  of  tlio  Now  York  Times  editorial  of 
February  20, 1058,  llmt — 

legislation  of  this  kind  would  not  merely  leave  constitutional  law  In  these  Helds 
to  the  lower  Federal  or  Slate  eourts,  and  therefore  in  a  slate  of  confusion. 
It  would  do  something  much  worso:  Strlko  directly  at  tho  Independence  of  tho 
Judiciary. 

Senator  Huti.f.h.  Thank  you  ever  so  mueli,  Mr.  Smith. 

Mr.  Smith.  If  (hero  aro  any  questions  you  desiro  to  ask  ino,  I’ll 
l>o  happy  to  answer  them. 

Senator  Ruti.fji.  No.  What  is  the  memliersliip  of  your  group? 
The  national  membership? 

Mr.  Smith.  I  would  say  approximately  2,000,  sir. 

Senator  Hutlkr.  I  have  no  further  questions. 

Mr.  Souuwinr.  I  have  no  questions. 

Mr.  Smith.  Thank  yon  for  your  courtesy. 

Senator  IUtuw.  Thank  you  for  coming. 

Is  Miss  Janice  Roberts  hero? 

Miss  ItonKRTS.  Yes,  I  am. 

Senator  Him.TR.  Miss  Roberts,  you  represent  tiie  Religious  Free¬ 
dom  Committee? 

Miss  Romf.rts.  That  is  right. 

Senator  Huti.v.h.  What  is  tlio  naturo  of  that  organization,  and 
what  is  its  membership,  and  where  does  it  function,  nml  what  is  its 
function? 

Miss  Rourrts.  Tlio  committee  lias  its  main  office — its  only  office — 
in  New  York  City  at  118  Fast  28th  Street,  Membership  is  national, 
nnd  the  first  part*  of  the  prepared  statement,  that  I  have  indicates  tho 
purpose  nml  activities  of  the  committee.  I  have  been  asked  by  our 
administrative  group  to  present  this  statement  to  you  today  on  be¬ 
half  of  the  Religious  Freedom  Committee.  Tnc. 

Senator  Hpti.fji.  Good.  All  right.  You  may  proceed. 

STATEMENT  ON  BEHALF  OF  RELIGIOUS  FREEDOM  COMMITTEE, 

INO..  NEW  YORK,  N.  Y.,  BY  MISS  JANICE  M.  ROBERTS,  EXECUTIVE 

SECRETARY 

Miss  Romms.  Religious  Freedom  Committee  is  a  voluntary  mem¬ 
bership  organization  of  clergymen  nnd  Inynien  and  women  in  church 
nnd  synagogue.  Its  stated  objective  is  to  maintain  unimpaired  the 
American  heritage  of  the  free  exercise  of  religion. 

Tlte  activities  of  Religious  Freedom  Committee  are  in  three  main 
areas:  1.  To  provide  the  clergy,  the  laity  and  the  public  with  factual 
information  concerning  invasions  of  the  field  of  religion  by  agencies 
of  government  ; 

2.  To  enlist  the  clergy  and  laity  in  measures  designed  to  guarantee 
that  no  agency  or  official  of  government  shall  engage  in  activities 
contrary  to  the  first  clause  of  the  first  amendment;  and,  if  necessary, 
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lo  support  efforts  to  carry  this  constitutional  question  through  tho 
courts: 

3.  To  provide  legal  advice  for  ministers  of  religion  and  other  per¬ 
sons  whoso  right  to  jho  free  exercise  of  religion  may  bo  abridged  by 
actions  of  investigating  committees  or  other  government  bodies. 

Religious  Freedom  Committee  is  concerned  with  tho  preservation 
of  all  tho  democratic  rights  of  tho  Constitution  believing  that  freedom 
is  indivisible.  Tho  bill  under  consideration  hero  today,  S.  2010,  is 
designed  to  prevent  tho  Supremo  Court  from  accepting  nppeals  and 
rendering  judgments  in  a  wido  variety  of  cases. 

It  strikes  'directly  at  tho  independence  of  tho  judiciary  and  its 
adoption  would  upset  the  system  of  checks  and  balances  constituting 
our  liasic  form  of  government. 

Mr.  Soukwinb.  May  J  ask  a  question? 

Has  your  organisation  been  approved  by  any  oflicinl  body  represent¬ 
ing  any  religious  denomination? 

Miss  lloitKRTS.  Our  Itcligious  Freedom  Commitfeo  is  a  voluntary 
membership  organization,  and  its  membership  is  comprised  of  people 
representing,  not  officially,  but  by  reason  of  their  own  views,  32— — 

Mr.  Souhwink.  You  have  not  answered  my  question. 

Tho  question  was  has  your  organization  been  approved  by  any 
official  body  representing  any  religious  denomination? 

Miss  Homarrs.  I  don’t  believe  that  it  is  correct  for  any  one  religions 
organization  to  require  approval  by  another.  I  don’t  understand  that 
approval - 

Mr.  Souhwinb.  Your  organization  is  not  considered  a  church? 

Miss  Roberts.  It  is  not  a  church. 

Mr.  Souhwink.  Does  it  purport  to  speak  for  any  religious  de¬ 
nomination  or  organization? 

Miss  lionKirrs.  It.  speaks  for  itself. 

Mr.  SounwiNB.  It  speaks  only  for  tho  members,  it  does  not  purport 
to  speak  for,  say,  the  Methodist  Church? 

Miss  Roberts.  It  speaks  foi  is-lf. 

Mr.  SounwiNB.  Do  yon  have  any  Catholics  in  your  organization  ? 

Miss  Roberts.  Wo  do  not.  We  have  invited  many  Catholic  priests 
to  become  members.  We  have  not  received  any  response. 

Mr.  Sourwinb.  Is  there  any  affiliation  between  your  organization 
and  tho  Methodist  Federation  for  Social  Action? 

Miss  ItonEirrs.  Our  organization  is  a  completely  independent  or¬ 
ganization,  comprising  members  within  and  outside  the  Methodist 
churches  and  all  branches  of  Judaism. 

Mr.  Souhwink.  I  say,  is  there  any  substantial  overlapping  between 
your  organization  and  the  Methodist  Federation  for  Social  Action?  _ 

Miss  Roberts.  What  is  the  meaning  of  the  word  “overlapping”  in 
this  sense? 

Mr.  Souhwine.  Do  you  have  many  members  who  are  also  members 
of  the  Methodist  Federation  for  Social  Action? 

Miss  Roberts.  We  have  many  Methodists  in  our  group. 

Mr.  Sourwinb.  You  were  assistant  recordingsecretary  for  the  Meth¬ 
odist  Federation  for  Social  Action,  were  you  not? 

Miss  Robehts.  Mr.  Sonrwine,  I  don’t,  think  these  questions  are  ap¬ 
propriate  to  the  matters  we  are  discussing  here. 

We  are  getting  so  far  afield  from  the  legislative  purpose  of  this 
particular  inquiry. 
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Senator  Butler.  Will  you  please  answer  the  questions? 

Miss  Roberts.  I  would  like  to  have  explained  to  me  why  this  is 
pertinent,  whether  I  worked  with  some  other  organization  or  not. 

Senator  Butler.  You  are  not  on  trial  or  under  oath  or  anything. 

Will  you  please  answer  the  questions,  and  we  can  get  on  with  the 
business  of  this  committee. 

Miss  Roberts.  I  will  bo  glad  to  get  on  with  the  business  of  the  com¬ 
mittee. 

What  is  the  question  pending? 

Senator  Butler.  I  would  rather  not  have  any  ideas  from  you  as 
to  what  tho  legislative  purpose  of  this  committee  is. 

Miss  Roberts.  I  asked  to  be  heard  with  regard  to  Senate  S.  2646,  and 
that  is  what  I  came  hero  to  speak  for. 

_  Senator  Butler.  And  when  you  come  hore,  you  will  answer  ques¬ 
tions  propounded  to  you  by  counsel  for  this  committee. 

Mr.  Sourwine.  The  last  question  was  whether  you  had  not  been 
the  recording  secretary  for  the  Methodist  Federation  for  Social 
Action? 

Miss  Roberts.  I  have  held  that  job  from  time  to  time. 

Sir.  Sourwine.  At  a  time  when  you  were  also  an  official  of  tho 
Religious  Freedom  Committee? 

Miss  Roberts.  Yes. 

Mr.  Sourwine.  At  a  time  when  you  were  also  an  official  of  the 
Religious  Freedom  Committee  ? 

Miss  Roberts.  Yes. 

Senator  Butler.  And  what  was  so  painful  about  that? 

Will  you  proceed? 

Miss  Roberts.  I  will  be  glad  to. 

Senator  Butler.  I  wish  you  would. 

Miss  RoiiKurs.  As  members  of  Religious  Freedom  Committee,  wo 
have  a  special  basis  for  concern;  namely,  the  possible  infringement  of 
the  free  exercise  of  religion  under  this  proposed  legislation. 

The  exercise  of  religion  goes  beyond  belief  and  faith  into  service 
or  action  in  accordance  with  the  precepts  of  one’s  beliof.  Religious 
organizations  and  leaders,  both  clerical  nnd  lay,  must  be  free  to  advo¬ 
cate  and  apply  the  principles  of  their  religion.  They  must  be  free 
to  voice  moral  judgment  on  matters  of  social  concern  without  fear  of 
intimidation  and  harassment  by  government  agencies  or  officials. 

This  concern  for  religious  liberty  under  the  proposed  law  is  not  an 
abstraction.  There  are  specific  cases  now  in  Federal  and  State  courts 
which  arise  from  actions  of  religious  leaders  in  the  application  of  the 
teachings  of  their  religion,  notably  in  such  matters  as  integration,  the 
advocacy  of  peace  and  increased  communication  among  all  the  people 
of  the  world. 

For  expressing  their  religiously  motivated  convictions  in  these  areas, 
individuals  and  organizations  have  been  harassed,  publicly  pilloried 
and  penalized  by  State  and  Federal  agencies  and  investigative  com¬ 
mittees  where  their  final  recourse  in  the  maintenance  of  tneir  consti¬ 
tutional  rights  has  been  appeal  to  the  United  States  Supreme  Court. 

Such  legislation  as  this  nil!  would  foreclose  such  recourse  and  make 
our  citizens  the  victims  of  arbitrary  temporary  political  moods,  when, 
in  the  long  run,  these  individuals  and  groups  may  have  an  invaluable 
contribution  to  make  on  public  discussion  or  national  policy. 
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One  of  the  most  significant  and  far-reaching  cases  in  the  field  of  re¬ 
ligious  freedom  is  now  pending  before  the  Supreme  Court.  It  involves 
the  California  law  requiring  churches  to  sign  a  loyalty  oath  to  secure 
tax  exemption.  This  law  enacted  by  the  California  Legislature 
violates  the  separation  of  church  and  state.  It  has  the  effect  of  requir¬ 
ing  conformity  by  the  churches. 

Historically,  the  freedom  for  churches  and  synagogues  to  speak  out 
on  contemporary  issues  and  bring  to  bear  the  impact  of  their  moral 
insights  upon  society  has  been  recognized  to  be  in  the  public  interest. 

This  California  law,  if  upheld,  could  easily  become  a  precedent  for 
those  wishing  to  restrict  the  moral  influence  of  the  churches  and  syna¬ 
gogues  of  the  land,  encouraging  the  enactment  of  similar  legislation  in 
other  States. 

Senate  bill  2646  would  preclude  any  review  of  this  dangerous  legis¬ 
lation  by  the  High  Court.  It  is  worth  noting  that  the  decision  of  the 
California  Supreme  Court  was  by  a  4-3  vote,  the  substantial  dissent 
presenting  the  traditional  point  of  view  embodied  in  the  first  amend¬ 
ment  to  the  Constitution. 

A  second  important  case  in  which  the  rights  of  religious  conscience 
are  central  is  that  of  Dr.  Willard  Upliaus,  also  pending  before  the 
Supremo  Court. 

Mr.  Sourwine.  Is  he  an  official  of  your  organization  ? 

Miss  Roberts.  No,  he  is  not. 

Mr.  Sourwine.  Do  you  have  any  connection  with  him? 

Miss  Roberts.  He  is  a  very  good  friend  of  mine,  and  I  have  visited 
in  his  home  on  several  occasions. 

Mr.  Sourwine.  Isn’t  he  a  former  executive  director  of  the  Religious 
Freedom  Committee? 

Miss  Roberts.  No  ;  he  has  never  had - 

Mr.  Sourwine.  He  was  never  connected  with  it? 

Miss  Roberts.  Noj  he  has  never  had  office  in  the  Religious  Free¬ 
dom  Committee. 

Mr.  Sourwine.  Is  he  connected  with  the  Methodist  Federation  for 
Social  Action? 

Miss  Roberts.  He  is  a  Methodist  layman,  and  I  believe  he  has 
been  active  in  that  group. 

Dr.  Uphaus  is  a  layman  in  the  Methodist  Church  whose  life  has 
been  devoted  to  religious  work.  He  has  been  a  teacher  of  religious 
education  in  colleges  and  theological  seminaries  and  for  many  years 
was  executive  secretary  of  the  National  Religion  and  Labor  Founda¬ 
tion.  He  is  now  director  of  the  World  Fellowship  of  Faiths,  an 
organization  that  falls  directly  within  any  broad  interpretation  of  a 
religiously  motivated  group. 

World  Fellowship  had  its  spiritual  origin  in  the  Chicago  World 
Parliament  of  Religion  and  brings  together  representatives  of  differ¬ 
ent  beliefs  for  discussion  and  to  further  mutual  understanding. 

The  Uphaus  case  was  brought  into  court  as  a  result  of  an  improper 
demand  6y  the  attorney  jgeneral  of  New  Hampshire  for  the  guest  list 
of  the  World  Fellowship  Center  at  Conway,  N.  H.  Dr.  Uphaus 
refused  to  comply  on  the  first  amendment  grounds  of  religious  con¬ 
science  and  free  assembly  and  was  found  in  contempt. 

The  United  States  Supreme  Court  sent  the  case  back  to  New 
Hampshire  for  dismissal  in  light  of  its  decision  in  the  Sweezy  case. 

21T84— 58 - 29 
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When  the  Stuto  court  del-lined  to  reverse,  Dr.  Unbans  returned  to  the 
Supremo  Court  and  Is  currently  applying  for  relief. 

As  both  the  California  loyally  oath  and  Upluius  caso  show.  > 
of  this  bill  could  lend  to  complete  cliaos  and  confusion  in  thodoliniti  a 
of  constitutional  rights  which  ought,  to  be  uniform  throughout  the 
country  and  not  bo  determined  by  tho  many  lowor  1< odoral  oi  btato 

1 '  Another  case  of  religiously  motivated  individuals  being  imperiled 
was  that  of  Anno  andWl  Jlraden. ,  An,  a.icientmul 


Pits  lllltl  Ul  mm  . .  1  »» 

used  statute  of  the  State  of  Kentucky  dealing 
dioalisin  and  sedition” 
actions  they  had  taken 


lie  liecause  of 
ltradcn 


dioalisin  and  sedition”  was  applied  against  seven  people  lie 
‘  m  in  tho  field  of  integration;  and  Carl 

" Yt Isa' matter  of  record  that  all  major  religious  bodies  in  America, 
Christian  and  Jewish,  have  defined  integration  ns  a  religious  prim 
ciplo  and  have  called  upon  their  members  to  do  all  in  their  power  to 

e^Tholflrndens  are  communicant  members  of  one  of  these  major  de¬ 
nominations.  Their  lives  have  been  conditioned  by  the  teachings  of 

tl,Mr.,SmmwiNK.  Do  yon  know  the  Prndcns  porsonally  or  either  of 

^  Mils  Roman's.  The  Religious  Freedom  Committee  had  communica¬ 
tion  with  them  when  wo  filed - - 

Mr.  Soithwink.  Do  you  know  them  pei^nially? 

Miss  Romans.  I  am  speaking  for  tho  Religious  breedom  Commiltei. 
Mr.  SoimwiNK.  You  are  speaking  for  them. 

Do  you  know  the  Dradens  personally,  either  of  ttiemT 
Father  you  do  or  you  don’t.  Thero’s  no  crime  involved. 

Miss  Roman's.  Yes,  I  know  the  Dradens.  ,  , 

Mr.  SoimwiNK.  Do  you  know  Carl  Driulen  to  be  n  memlier  of  the 

Communist  Parly?  .  ,  ,  ,  ,  ,  ,  .  ,  „  . 

Miss  Roukrts.  T  have  no  knowledge  of  anybody  being  a  memlier  of 
the  Communist  Party  unless  they  linvo  told  me  so. 

Senator  Bvti.kr.  Well,  has  ho  told  you? 

.Miss  RoiiEirrs.  Of  conrso  not, 

Mr.  SounwiNK.  All  right.  .  ,  ,  .  .. 

Miss  Roukrts.  Their  attempted  application  of  a  relevant.  Christian¬ 
ity  has  been  the  product  of  their  association  with  able  men  in  the  epis¬ 
copacy  and  ministry  whom  their  entire  denomination  knows  and 
recognizes  ns  loyal  exemplars  of  the  Christian  fnitli  aim  life. 

Tho  Kentucky  Court  of  Appeals  recognized  tho  relevance  and 
cogency  of  the  religious  motivation  by  accepting  nn  amicus  curiae 
brief  filed  by  Religious  Freedom  Committee.  _  t  „ 

After  the*  Nelson  ruling  enmo  down  from  tho  Snpreino  Court,  the 
Kentucky  Court,  of  Appeals  threw  out  tho  conviction  of  Carl  Braden. 
In  any  similar  or  parallel  case  that  might  arise  in  the  future,  the  pro¬ 
tection  of  the  Supreme  Court,  which  ultimately  freed  these  Christians 
in  the  advocacy  of  their  religious  convictions  would  be  denied. 

One  of  the  sections  of  this  bill  would  prohibit  review  by  the  Su- 
preme  Court  of  actions  of  committees  of  Congress.  , 

Considerable  damage  has  been  done  to  the  separation  of  church  and 
state  and  the  free  exercise  of  religion  by  investigating  committees  of 
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Congress,  in  spite  of  |)io  constitutional  provision  that  Congress  umy 
not  legislate  in  l)io  field  of  religion. 

Mr.  Souiiwink.  Does  your  organization  still  stand  for  abolition  of 
tlm  Scnnto  Intcrnnl  Security  Subcommittee? 

Miss  Rookiits.  That  is  a  national  policy  and  public  information. 
Tlmt  is  rigid. 

Mr.  Souiiwink.  AH  right. 

Miss  ItoiiKirrs.  Tho  House  Commit  teo  on  Un-American  Activities 
mid  the  Senate  Internal  Security  Subcommittee  have  subjected  clergy¬ 
men  mid  other  religious  lenders  to  unwarranted  interrogation  concern¬ 
ing  activities  they  lind  undertaken  in  the  social  application  of  tho  im¬ 
peratives  of  their  religion.  They  have  gone  so  far  ns  to  seek  informa¬ 
tion  about  private  conversation  hold  in  a  minister's  study. 

Mr.  SounwiNK.  Can  you  document  that  charge  with  regard  to  tho 
Senate  Intornul  Security  Subcommittee? 

Miss  ItoiiKU'ix.  [  can’t  present  n  document. 

Mr. Souiiwink.  When? 

AVIint  religions  leader? 

Miss  ItoiiKirrs.  Just  a  moment.  I  want  to  givo  you  tho  correct 
information. 

In  1053,  in  (lie  cnrly  spring  or  into  wilder,  in  Doslon,  in  executive 
session,  when  this  committee  was  chaired  by  Mr.  Jcnner,  there  were  a 
number  of  clergymen  from  that  area  subjected  to  such  interrogation. 

Mr.  Souiiwink.  Were  you  present  f 

Miss  RoiiKitm  1  was  not  present. 

Mr.  Souiiwink.  1  lave  you  rend  tho  record  t 

Miss  ItoiiKirrs.  I  have  seen  the  record  in  tho  past.  I  don't  have  it 
with  me. 

M r.  Souiiwink.  You  said  it  was  in  executive  session  ? 

Miss  Roman's.  That  is  correct. 

Mr.  Souiiwink.  How  did  yon  get  it  ? 

Miss  RouKirix.  Well,  perhaps  I  saw  someliody’s  account  of  tho  rec¬ 
ord,  then. 

Air.  Souiiwink.  You  weren’t  there,  and  you  haven’t  read  the  record, 
and  yet  von  venture  to  say  what  kind  of  interrogation? 

Miss  Rorkiith.  I  venture  to  say  what  kind  of  interrogation  because 
tho  ministers  who  reported  this  are  relinble  people,  and  I  have  con¬ 
fidence  in  tho  veracity  of  their  statements. 

Mr.  Souiiwink.  Go  ahead. 

Miss  Roman's.  These  committees  havo  invaded  tho  field  of  religion 
by  listing  religious  organizations  and  individuals  as  subversive. 

Tho  House  committee  called  professional  cx-Communist  witnesses 
to  give  testimony  concerning  an  alleged  conspiracy  among  clergymen 
anil  lay  people  to  destroy  religion.  Release  of  tlie  false  testimony  to 
tho  public  compounded  the  evil  of  this  unconstitutional  action. 

These  committees  have  issued  publications  in  such  a  way  as  to  in¬ 
fluence  one  side  of  religious  controversy. 

We  have  grave  apprehension  that  if  cases  arising  from  actions  of 
committees  of  Congress  cannot  bo  reviewed  by  the  Highest  Court  of  the 
]and,  encoviragoment  would  !>o  given  to  committees  to  undertake  fur¬ 
ther  incursions  into  the  field  of  religion.  Beyond  the  damage  that 
would  be  done  to  church-state  separation,  freedom  of  conscience,  and 
tho  rights  of  those  immediately  concerned,  the  resultant  intimidation 
could  curtail  the  freedom  of  the  pulpit  and  the  application  of  prophetic 
religion  to  the  social  order. 
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It  is  widely  recognized  thnt  theso  are  turbulont  times  in  which  the 
country  is  going  through  n  poriod  of  internal  transition  and  is  facing 
new  factors  on  the  international  scone.  It  is  no  simplo  matter  to  estab¬ 
lish  wisosocinl  policies  for  the  Nation. 

Surely  tho  insights  to  be  gninod  from  roligious  conviction  through 
tho  life  of  worship  and  prayer  and  painstaking  study  havo  a  contribu¬ 
tion  to  innko  to  public  thought.  Any  niovo  that  inhibits  such  think¬ 
ing  or  seeks  to  confine  it  within  tho  patterns  of  tho  moment,  can  hobble 
mm  stint  tho  ethical  development  of  our  Nation,  and  cripplo  its  wit¬ 
ness  in  tho  world  today. 

This  issuo  of  abridgment  of  free  expression  is  not  a  matter  of 
either  n  liberal  or  a  conservative  npproach.  Roth  can  bo  usoful  in  a 
time  like  this;  and  curtailment  of  cither  can  harm  tho  national  wolfaro. 
At  tho  present  timo  the  trend  is  to  restrict  and  penalize  progressive 
and  loftwing  views.  Rut  it  is  conceivable  that  at  some  futuro  time 
the  situat  ion  would  be  rovorsed. 

Wo  of  tho  Religious  Freedom  Committeo  believe  thnt  tho  principles 
of  froo  speech,  press,  assembly,  petition  for  redress,  and  roligious 
liborty  apply  to  all  individuals  and  groups  at  all  times.  Theso  are 

Cermnnent  principles  in  the  Amoricnn  philosophy  of  lifo  and  must 
o  maintained  no  matter  what  tho  majority  point  of  view  or  tho  inter¬ 
nal  or  external  pressures  of  any  particular  period. 

Tho  first  amendment  guaranties  of  freo  expression  are  essontial  to 
tho  preservation  of  truth  and  liborty.  We  believe  profoundly  in  tho 
scriptural  injunction : 

Ye  shall  know  the  truth  and  the  truth  shall  make  you  tree. 


Senator  Ruti.f.r.  Thank  you,  Miss  Roberts, 

Mr.  Sourwine.  I  have  hero  a  letter  to  Senator  Jonnor  from  the 
Honorable  Leon  M.  Razile  of  Ashland,  Va.,  enclosing  a  statement 
regarding  tho  issues  now  under  consideration.' 

Senator  Rutlkr.  It  may  be  placed  in  the  record. 


Fifteenth  Judicial  Cikcuit, 

Aihtaiitl,  To.,  March  .1,  W.W. 

Dear  Sexator  Jenner:  It  Is  gratifying  to  those  who  respect  the  Constitution 
of  the  United  States  to  know  thnt  you  are  trying  to  curb  the  Supremo  Court 
which  has  no  respect  for  thnt  great  Instrument. 

Three  rears  ago  I  delivered  a  speech  before  tho  judicial  section  of  the  \  Irglnln 
State  Bar  Association  which  set  forth  my  views  of  what  the  Court  had  been 
doing  up  to  that  time.  It  may  bo  of  Interest  to  you,  and  I  am  enclosing  a  copy 
of  this  speech. 

With  my  best  wishes,  I  am, 

Sincerely,  .  „  „ 

Leon  M.  Basils. 

(The  text  of  the  speech  is  ns  follows:) 

The  Constitution  of  the  United  States  Is  a  written  document.  A  particular 
section  cannot  mean  one  thing  at  one  time  and  another  and  different  thing  at 

^A^Judge* Cooley  in  his  great  work  on  the  Constitution  said:  “A  cardinal  rule 
In  dealing  with  written  Instruments  is  that  they  are  to  receive  an  unvarying 
Interpretation  and  that  their  practical  construction  is  to  be  uniform.  A  con¬ 
stitution  Is  not  to  be  made  to  mean  one  thing  at  one  lime  and  another  at 
such  subsequent  time  when  the  circumstances  may  have  so  changed  as  perhaps 
to  make  a  different  rule  In  the  case  seem  desirable.  A  principal  share  of  the 
benefit  expected  from  written  constitutions  woutd  be  lost  If  the  rules  they 
ostabltsh  were  so  flexible  as  to  bend  to  circumstances  or  be  modified  by  public 
opinion"  (Cooley,  Constitution  at  Limitations  (2d  edition)  52). 


LIMITATION  OF  APPELLATE  JURISDICTION  485 

The  glory  of  American  constitutional  law,  os  wo  have  known  It,  Is  that  It 
has  been  built  on  precedents  from  the  beginning  much  os  a  brick  wall  l* 
constructed. 

To  our  great  benefit,  those  wlsemen  who  founded  our  Government  rejected 
tho  Idea  of  uu  unwritten  constitution  and  adopted  a  written  constitution  as 
the  fundamental  law  of  our  Government. 

The  written  Constitution  was  Intended  to  bo  a  guaranty  against  tyranny  and 
oppression  by  tho  Government,  a  subject  with  which  our  Founding  Fathers 
were  intimately  acquainted. 

American  constitutional  law,  until  recently,  had  been  a  thing  of  slow  growth. 
As  long  ns  the  Supreme  Court  of  the  t/nlted  States  consisted  of  great  Judges 
who  had  been  trained  in  tho  law  and  who  were  men  that,  when  they  ascended 
that  Court,  put  aside  the  politics  with  which  they  had  previously  been  con¬ 
cerned  and  became  Judges  who  respected  the  oath  that  tho  Constitution  requires 
them  to  take,  our  system  of  constitutional  law  waH  fairly  stable,  and  when  a 
question  Involving  United  States  constitutional  law  came  before  a  lawyer  ho 
knew  lmw  to  advise  Ids  client,  and  the  court  before  whom  that  Issue  come 
how  to  rule  on  it. 

What  1ms  1mp)>cncd  to  United  States  constitutional  law  in  recent  j'ears? 
We  now  ntid  for  some  years  past  have  had  a  Supreme  Court,  tho  majority  of 
whose  Judges,  and  apparently  nil  of  tho  Judges  of  that  Court,  have  no  respect  for 
the  precedents  of  the  past  not  for  the  language  of  the  constitution  which  that 
Court  Is  charged  with  upholding  and  defending. 

For  tho  licuelH  of  an  atheist,  It  rewrote  and  added  words  to  the  First 
Amendment  that  are  not  found  In  that  section.  People  ex  rcl .  McCullnam  v„ 
Hoard  of  Education  (333  U.  S.  203  (1047)). 

Because  of  the  peculiar  views  of  the  late  Mr.  Chief  Justice  Stone  about 
the  desirability  of  taxing  everybody,  It  upset  the  law  of  Interstate  commerce 
and  from  this  have  followed  decision  after  decision  by  which  It  has  boon  held 
that  tropic  wholly  engaged  In  Intrastate  commerce  are  engaged  In  interstate 
commerce  nnd  subject  to  Federal  regulation. 

In  the  Vnitcd  States  v.  Appalachian  Blcctrto  Co.  (311  U.  8.  377,  61  S.  Ct.  291 
(1010)),  that  Court  upset  a  long  line  of  decisions  to  hold  that  an  unnavlgable 
stream  was  in  fact  navigable  and  subject  to  Federal  regulation. 

Even  Mr.  Justice  Nathan  Cardozo  who  was  an  able  and  even  a  great  Judge 
when  he  was  on  the  New  York  court  of  appeals  seemed  to  lose  all  sense  of 
responsibility  when  he  became  a  member  of  the  Supreme  Court 
In  1035,  tho  Congress  passed  what  Is  known  as  the  Social  Security  Act  Un¬ 
der  that  act,  the  United  States  levied  a  tax  upon  the  employers  and  employees 
of  tho  States.  It  was  provided  that  for  any  State  to  obtain  any  benefit  from 
this  tax  tbat  It  had  to  enact  a  social-security  law  which  had  to  be  first  ap¬ 
proved  by  the  Federal  Social  Security  Board  If  It  met  with  the  requirements 
of  that  Board.  If  the  State  enacted  such  a  law,  then  the  United  States  agreed 
to  refund  to  the  State  or  allow  the  taxpayers  00  percent  credit  for  the  tax  paid. 

This  Is  a  perfectly  damnable  formula  by  which  the  Congress,  If  so  advised, 
could  destroy  every  State  In  the  Union. 

Mr.  Justice  Cardozo  stated  the  vttal  Issue  thus:  "Its  assailants  take  the 
ground  •  *  ♦  that  Its  purpose  was  not  revenue  but  an  unlawful  Invasion  of  the 
reserved  power  of  the  States;  and,  that  the  States  In  submitting  to  It  have  yielded 
to  coercion  and  have  abandoned  governmental  functions  which  they  are  not  per¬ 
mitted  to  surrender." 

Those  contentions,  as  we  know,  were  overruled  and  Justice  Cardozo  said  that 
the  States  were  not  coerced  Into  passing  approved  social -security  laws,  although 
as  we  all  know,  the  Commonwealth  of  Virginia  was  certainly  coerced  into  pass¬ 
ing  such  a  law. 

Tho  fact  that  Mr.  Justice  Cardozo  had  h!s  tongue  in  his  cheek  when  he  wrote 
this  opinion  Is  Illustrated  by  what  he  said  near  the  end  of  hfs  opinion  (301 
U.  S.  590) :  "In  ruling  as  we  do,  we  leave  many  questions  open.  We  do  not 
say  that  a  tax  Is  valid  when  imposed  by  act  of  Congress,  if  It  Is  laid  upon  the 
condition  that  a  State  may  escape  Its  operation  through  the  adoption  of  a  statute 
unrelated  In  subject  matter  to  activities  fairly  within  the  scope  of  the  national 
policy  and  power.  No  such  question  is  before  ns.” 

Can  you  conceive  of  any  question  which  the  present  court  would  hold  was  not 
within  the  scope  of  national  policy  and  power? 

Mr.  Justice  McReynolds  who  was  by  far  the  ablest  member  of  the  Court  with 
unerring  precision  pointed  out  the  consequences  of  this  iniquitous  opinion  (801 
U.  S.  609) :  "By  the  sanction  of  this  adventure,  the  door  is  open  for  progree- 
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nlvo  Inauguration  of  others  of  like  kind  under  which  0  can  hanlly  bo  exported 
that  tho  Slates  will  retain  genulno  independence  of  action.  And  Without  In* 
dependent  States,  a  Federal  union  ns  contemplated  by  the  Constitution  becomes 
IinjH>ssU)te." 

Tho  Into  Mr.  Jusllco  Jackson  was  Admittedly  a  man  of  Ability  but  In  IV/rAard 
V.  Pfffturn  (317  U.  S.  Ill,  03  S.  Ct.  82  (1012)),  ho  held  IhAt  under  iho  Wheat 
Quota  Act.  that  If  a  man  raised  more  wheat  on  his  farm  than  tho  quota  assigned 
him  that  no  was  subject  to  tho  penalty  Imposed  by  tho  Federal  Control  Act 
even  though  all  of  tho  wheat  raised  was  used  on  his  farm  and  not  ono  grain 
thereof  went  into  commerce. 

Ho  said  (317  U.  S.  128) :  “Hut  If  wo  assume  that  It  Is  never  marketed,  It  sup* 
piles  a  need  of  tho  man  who  grow  It  which  would  otherwise  1)0  rellceted  by 
purchases  In  the  open  market.  Homegrown  wheat  In  this  senso  compotes  with 
wheat  In  commerce.  Tho  Htlmutnllon  of  commerce  Is  a  use  of  the  regulatory 
function  quite  ns  definitely  ns  prohibitions  of  restrictions  therein.  This  record 
loaves  us  In  no  doubt  flint  Congress  may  properly  have  considered  that  wheat 
consumed  on  the  farm  where  grown  If  wholly  outside  the  scheme  of  regulation 
would  have  n  substantial  effect  tn  defeating  and  ohstruetlng  Us  purtmses  to 
at  I  mutate  trade  therein  at  Increased  prices. 

Is  there  anything  that  remains  Intrastate  commerce? 

Possibly  not,  If  (’engross  claims  It,  under  such  reasoning  as  this. 

Thus,  under  the  wage  amt  hour  Inw,  Intrastate  trnnsnotlnns  become  subject 
to  Hint  taw  as  we  saw  tn  Mllehetl  v.  Fo/wht  Vo,  (75  8.  Ct.  800  (1055)),  which 
caused  Mr.  Justice  Minton  to  declare  In  his  dissenting  opinion:  “Uellnnce  uiwni 
this  Court's  opinions  lieeomes  hazardous  business  for  lawyers  and  judges, 
not  to  mention  contractors  who  are  not  familiar  with  the  vintage  tost.” 

Other  examples  of  the  destruction  being  Worked  by  that  Court  could  bo 
multiplied,  lmt  l  shall  refer  to  only  one  other  enso  which  Is  probably  tho 
most  disgraceful  act  engaged  In  by  any  court.  That  Is  tho  decision  In  Aroint  v. 
The  Board  of  Kducatimi  (317  If.  8.  483.  74  9.  Ct.  080  (1054)),  In  which  tho 
Supreme  Court  of  l he  Hutted  Stall's  whoso  members  are  by  article  VI  of  tho 
Constitution  to  *  bo  bound  by  oath  or  Affirmation  to  support  this  Constitution,’1 
overrated  well-considered  and  rightly  decided  opinions  liy  such  Judges  as  Mr. 
Justice  Henry  Hillings  Brown,  concurred  In  by  Mr.  Justices  Stephen  ,T.  Field, 
Horace  Cray,  (leorgo  Shims,  Jr.,  Hufns  \V.  Poekhnm,  Edward  I).  White,  and 
Mr.  Chief  Justice  Melvin  W.  Fuller,  and  by  Mr.  Chief  Justice  Taft  concurred 
In  by  such  judges  as  Oliver  Wendell  Holmes,  Willis  fievanter.  James  Clarke 
McHeynolds,  Louis  T).  Hrrtndels,  Ueorgo  Sutherland,  Pierce  nutter,  Edward 
T.  Sanford.  Ami  Harlan  Fiskc  Stone  on  the  authority  of  certain  psychology  and 
sociological  books  written  by  men  who  have  no  knowledge  of  constitutional  law 
and  who  have  been  accused  by  Senator  Eastland  of  belhg  Communists  or  bo* 
longing  to  Communist-front  organisations. 

Never  before  has  any  court  so  debased  Itself  As  has  thd  Supremo  Court  of 
tho  United  States. 

We  well  Amy  tremble  for  our  future  when  wo  realize  that  into  tho  hands 
of  such  Irresponsible  politicians  has  been  committed  the  power  to  he  the  final 
arbiter  In  the  construction  of  the  fundamental  law  under  which  we  live. 

The  only  consolation  that  we  can  take  In  this  matter  Is  that  no  ono  cart  he 
expected  to  respect  any  oplnton  rohdered  by  n  cottrt  that  has  Art  teapot  for  the 
opinions  of  Its  great  predecessors. 

Clarence  Mitchell,  NA  ACP. 


tESfIMONY  OF  CLARENCE  MITCHfctt 

Mr,  Mitchell.  I  am  Clarence  Mitchell,  director  of  the  Washing¬ 
ton  Bureau  of  the  National  Association  for  the  Advancement  of 
Colored  People,  I  am  accompanied  by  J.  Francis  Pohlhatis,  counsel 
of  the  Bureau. 

I  apologize  that  our  fellow  Marylander,  Air.  Marshall,  who  was 
sup])Osed  to  present  this  statement,  cannot  be  hero,  because  lie  is  work¬ 
ing  on  some  matters  in  our  Arkansas  school  cases.  But,  with  ydnr 
permission,  Mr.  Chairman,  I  would  like  to  read  it. 

Senator  Butler.  You  may  proceed. 
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STATEMENT  OF  THURGOOD  MARSHALL,  READ  BY  CLARENCE 
MITCHELL,  DIRECTOR,  WASHINGTON  BUREAU,  NATIONAL  ASSO¬ 
CIATION  FOR  THE  ADVANCEMENT  OF  COLORED  PEOPLE,  ACCOM¬ 
PANIED  BY  3.  FRANCIS  FOHLHAUS,  COUNSEL 

Mr.  Mitch  km,.  Mr.  Mnrshiill’s  statement  is  as  follows: 

1  have  been  requested  by  the  National  Association  for  the  Advancement  of 
Colored  People  to  testify  In  opposition  to  fi.  2040,  n  bill  to  limit  the  appellate 
jurisdiction  of  the  Hupretue  Court  in  certain  eases. 

This  bill  promises  to  deprive  the  Supreme  Court  of  jurisdiction  In  the  fol¬ 
lowing  Hve  nrens: 

1.  Actions  of  congressional  committees; 

4J.  Actions  of  Cioverntueulnl  agencies  established  by  Congress  to  deal  with 
subversion  among  employees  of  the  executive  brnnch ; 

:i.  All  State  laws  denting  with  subversion  within  the  Htnte’s  borders ; 

4.  Alt  regain  I  Ions  of  school  Iwmrds  dealing  with  suhvcrslon  among  teAchbrs; 

5.  All  State  provisions  dealing  with  the  admission  of  lawyers  to  practice. 

Ah  this  committee  known,  and  ns  Members  of  the  Congress  also  know,  the 

National  Association  for  the  Advancement  of  Colored  People  arid  Its  lawyers 
nro  particularly  Interested  In  protending  the  rights  of  Negroes  from  Unconstitu¬ 
tional  nets  nhd  deprivation  of  rights  contrary  to  the  14th  amendment.  We  are 
likewise  Interested  In  the  fullest  protection  of  due  process  And  equal  protection 
clauses  of  lids  amendment. 

The  present  bill  would  deprive  the  Supremo  Court  of  Jurisdiction  to  review 
the  legality  nmt/or  constitutionality  of  the  rules,  bylaws,  and  regulations 
adopted  by  school  boards  or  similar  bodies  concerning  subversive  activities 
among  Its  teachers. 

This  particular  provision  gives  alarm  to  nil  of  us  Interested  tn  academic  free¬ 
dom.  It  is  particularly  dangerous  to  allow’  local  school  hoards  under  the  guise 
of  curbing  subversive  activities  to  penalise  teachers  for  belonging  to  stieh  organ¬ 
isations  ns  the  NAAC11. 

Mr.  Mitciikm*  I  might  say,  Mr.  Chairman,  because  you  rtrfe  exposed 
to  a  different  climate  on  this  sort  of  thing  in  our  State  of  Maryland,  it 
may  seem  a  littlo  fantistic  to  you  that  a  person  who  is  a  teacher  could 
bo  penalized  and  called  subvereivo  for  being  a  member  of  the  NA  ACP.  * 
Yet,  there  is  such  a  statute  in  the  State  of  South  Carolina,  which 
would  deny  employment  to  teachers  and  other  State  employees  Who  aro 
members  of  the  National  Association  for  the  Advancement  of  Colored 
People.  Wo  undertook  to  take  that  case  to  the  Supreme  Court  on 
behalf  of  some  of  the  teachers.  After  we  got  past  thfe  district  court, 
tho  State  legislature  very  hurriedly  revised  the  law  so  that  it  didn’t 
mention  the  NAACP  specifically,  but  had  the  same  general  purpose. 

I  assume  wo  may  very  well  have  to  start  from  scratch  again.  Such 
State  action  is  a  very  old  kind  of  thing,  and  yet  there  it  is,  as  a  matter 
of  record.  Now  I  return  to  Mr.  Marshall’s  statement  s 

Such  punitive  action  against  teachers  has  already  been  tried  in  the  States 
of  Georgia  and  South  Carolina.  It  Is  being  contemplated  In  other  States.  Those 
unlawful  penalties  against  public-school  teachers  are  brought  about  solely  because 
of  opposition  to  programs  of  school  integration. 

It  is  our  belief  that  public-school  teachers  should  U6t  o  made  the  goats  of 
the  struggle  between  segregation  and  Integration.  We  Also  believe  that  these 
teachers  should  not  be  penalized  for  belonging  to  organizations  which  at  the 
whim  of  the  local  school  board  conld  be  declared  Subversive.  Such  a  role  would 
require  all  public-school  teachers  to  belong  to  only  those  Organizations  meetliig 
the  approval  of  the  school  board,  heedless  to  say,  any  organization  established 
to  raise  teachers  salaries  or  to  protect  them  from  unfair  administrative  action 
might  easily  be  characterized  as  subversive  under  such  broad  authority.  Other 
possible  ramifications  of  &uch  power  to  abuse  the  rights  of  individuals  need 
not  be  emphasized. 
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The  same  protest  must  be  made  against  section  5  of  said  bill  whlcb  would 
leave  local  and  State  boards  free  to  penalise  lawyers  on  tbe  alleged  ground  that 
they  belong  to  subversive  organisations  or  were  acting  In  opposition  to  local 
State  laws  already  declared  unconstitutional  by  be  United  States  Supreme  Court. 

Mr.  Sourwine.  Does  that  mean  you  do  not  approve  of  home  rule 
with  respect  to  the  admission  to  the  bars  of  supreme  courts? 

Mr.  Mitchell.  I  followed  with  great  interest,  Mr.  Sourwine,  the 
exchange  between  Senator  Butler  and  Mr.  Ober  as  they  were  discuss¬ 
ing  the  proposed  bill  which  Senator  Butler  has  introduced. 

I  think  I  can  see,  Senator  Butler,  what  you  have  in  mind  with 
reference  to  trying  to  protect  the  courts,  against  abuse  by  lawyers. 
But  our  experience  indicates  that  passage  of  your  bill  would  be  a  very 
unfortunate  development  for  all  lawyers  who  are  interested  in  civil 
rights  in.  the  Southern  States.  I  would  like  to  leave  with  you, 
Senator - 

Seantor  Butler.  This  is  for — you  mean  just  a  transitory  thing? 
My  bill  goes  to  permanent  admission  to  the  courts. 

Mr.  Mitchell.  I  understand  that. 

Senator  Butler.  You  are  speaking  now  of  an  appearance  maybe 
once  in  10  years,  or  5  years,  or  something  ? 

Mr.  Mitchell.  No,  Senator.  I  am  speaking  of  a  rather  well- 
organized  campaign  which  is  now  going  on  in  the  South  for  the  pur¬ 
pose  of  preventing  colored  lawyers,  or  any  other  kind  of  lawyer,  from 
representing  people  in  civil  rights  cases.  There  is  such  a  statute  now 
in  the  State  of  Virginia  which  we  have  challenged.  So  far  our  ob¬ 
jections  to  that  law  have  been  upheld  by  a  three-judge  court.  I 
assume  the  State  will  take  it  up  to  the  Supreme  Court. 

Senator  Butler.  What  is  the  nature  of  that  statute? 

Mr.  Mitchell.  That  statute  operates  in  such  a  manner  as  to  prevent 
lawyers  from  representing  people  in  school  desegregation  cases. 

Senator  Butler.  That  would  have  no  relationship  to  what  I  am 
talking  about. 

Mr.  Mitchell.  Well,  I  think  it  would,  Senator,  in  this  respect. 
Undoubtedly,  the  State  of  Virginia  very  quickly  after  your  bill  be¬ 
came  law,  would  undertake  to  set  up  a  requirement  which  would 
effectively  prevent  colored  people  from  becoming  members  of  thebar. 
We  have  already  got  the  rudiments  of  that  in  the  State  of  Georgia. 

For  example,  we  have  won  in  the  courts  the  right  of  Negroes  to  get 
into  the  University  of  Georgia  Law  School.  The  State  has  now 
retaliated  by  passing  a  requirement  which  means  that  before  an  ap¬ 
plicant  can  get  into  the  law  school  he  must  get  approval  of  certain 

Eeople  who  are  white.  Obviously,  they  would  not  agree  to  letting 
im  in. 

Senator  Butler.  That  is  true  of  any  State.  Any  State  has  the 
requirement,  has  a  right  to  say  that  a  man  must  have  certain  educa¬ 
tional  qualifications.  But  you  wouldn’t  trust  the  highest  court  of  a 
State  to  rule  on  that  question  and  rule  honestly  on  itf  Have  you  lost 
all  faith  in  State  courts  to  rule  on  questions  of  that  kind? 

Mr.  Mitchell.  No. 

Bight  here,  I  think  it  might  be  a  good  idea  for  me  to  get  off  one  of 
these  little  exchanges  I  heard  once.  Somebody  asked  whether  colored 
people  are  in  favor  of  States  rights.  The  person  who  was  asked  the 
question  said,  “yes,  Negroes  are  in  favor  of  States  rights,  as  long  as 
they  have  some  rights  in  the  States.” 
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I  think  ns  it  applies  to  Maryland;  there  wouldn’t  be  any  question 
that  our  court  of  appeals  would  be  fair  and  would  handle  these  matters 
in  an  objective  manner.  But  the  record  would  show  that  this  is  not 
the  case  in  the  States  where  we  are  currently  trying  to  get  compliance 
in  the  Supremo  Court  decision  in  the  school  segregation  case. 

Mr.  Sourwink.  Are  you  saying  in  substance  that  there  are  States 
in  tho  Union  from  whose  supremo  courts  you  would  not  expect  to  get 
a  fair  decision? 

Mr.  Mitchell.  I  would  not  only  say  that,  but  that  there  are  States 
from  whoso  supremo  courts  we  have  not  gotten  fair  decisions. 

Mr.  SoumviNE.  Therefore,  your  decision  is  that  from  tho  standpoint 
of  your  organization,  at  least,  State  courts  cannot  be  trusted  in  this 
field,  and  there  should  be  a  single  Federal  rule? 

.  Mr.  Mitchell.  Well,  I  would  say  we  have  not  studied  this  par¬ 
ticular  bill  because,  of  course,  it  was  introduced  only  yesterday.  But 
in  listening  to  the  exchange,  I  would  think  that  we  "would  feel  that 
States  could  not  be  entrusted  to  determine  whether  an  individual’s 
United  States  constitutional  rights  had  been  violated  by  action  de¬ 
priving  him  of  his  right  to  be  a  member  of  the  bar. 

Senator  Butler.  In  other  words,  you  don’t  believe  you  can  get  due 
process  from  the  State?  Everything  has  to  be  settled  or  it  is  not  due 
process? 

Mr.  Mitchell.  No,  I  would  say  only  in  some  instances,  Senator,  we 
wouldn’t  get  duo  process  from  the  State.  I  think  that  is  amply  sup¬ 
ported  by  the  record.  Wo  would  certainly  not  expect  to  get  due 
process  in  Mississippi  and  I  can  take  the  rest  of  today  explaining 
why  that  is  true. 

Mr.  SounwiNE.  I  didn’t  mean  to  argue  with  you.  I  just  wanted  the 
record  straight  ns  to  what  your  position  was. 

Mr.  Mitchell.  I  appreciate  that,  and  if  the  chairman  is  willing  to 
accept  an  official. statement  on  behalf  of  our  organization  with  refer¬ 
ence  to  this  particular  bill,  I  can  do  that  by  mail.  But  I  am  reason¬ 
ably  certain  that  it  will  be  tho  same  as  what  I  have  stated. 

I  now  return  to  Mr.  Marshall’s  statement : 

As  long  ns  Negroes  In  States  such  as  Mississippi,  portions  of  Alabama,  and 
portions  of  Louisiana  are  being  effectively  denied  the  right  to  vote,  they  are 
dented  redress  through  normal  political  avenues  such  as  State  legislatures  or 
elected  officers  of  the  executive  branch  of  State  government.  Their  only  re¬ 
course  for  protection  against  unconstitutional  acts  of  oppression  in  violation  of 
the  14th  amendment  Is  through  the  courts  and,  ultimately,  the  United  States 
Supreme  Court. 

Mr.  Mitchell.  I  forgot  to  mention,  Mr.  Chairman,  if  I  could  digress 
a  minute,  that  there  is  one  significant  thing  I  hope  you  earnestly  will 
•consider  as  you  study  the  bill  that  you  have  offered. 

Last  year,  when  the  Congress  was  considering  the  civil  rights  bill, 
we  who  were  advocating  passage  of  that  legislation  did  not  seek  an 
amendment  to  it  which  would  have  anything  to  do  with  the  jury  sys¬ 
tem.  I  think  that  some  people  who  were  less  enthusiastic  about  the 
civil  rights  bill  than  we  were  did  see  jury  service  as  a  thing  which  re¬ 
quired  some  attention,  and  accordingly  an  amendment  on  the  jury 
selection  system  was  made  a  part  of  the  law. 

Now,  the  purpose  of  that  amendment  was  to  make  the  standards  on 
selecting  Federal  jurymen  in  the  States  consistent.  It  would  seem  to 
me  that  if  the  Congress  has  expressed  the  intention  to  standardize  the 
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jury  selection  system  in  Federal  courts,  it  would  be  moving  in  the 
other  direction  if  we  withdraw  Federal  protection  from  the  conditions 
that  control  the  admissions  to  the  State  bar. 

I  might  add  as  a  littlo  note  of  interest  in  thnt,  one  of  the  first  groups 
to  benefit  in  this  part  of  tho  Federal  law  was  a  group  of  white  women 
in  the  State  of  Mississippi,  who  wanted  to  serve  on  juries  and  had  not 
been  previously  permitted  to  serve  because  they  were  women. 

Mr.  Poni.ii.vus.  I  think  it  would  be  better  to  say  it  was  to  make  uni¬ 
form  tho  Federal  practice,  rather  than  to  make  conform  to  State  prac¬ 
tice.  Thisdid  not,  of  course,  affect  State  law*. 

Mr.  Sourwink.  I  wasn’t  aware  that  it  had  affected  State  law  or 
State  juries. 

Mr.  Poiti.it.vu8.  That  is  correct. 

Mr.  Mitchell.  I  am  happy  to  be  straightened  out  on  this,  and  that 
shows  tlio  value  of  appearing  with  counsel. 

Ilut  I  do  think  the  point  is  still  applicable,  that  obviously,  the  in¬ 
tention  of  Congress  was  to  provide  greater  opportunities  for  people 
to  serve  on  juries  in  areas  where  it  was  thought  that  they  were  denied 
such  opportunities  bccauso  of  race,  and  I  would  think  that  von  could 
logically  extend  that  to  the  question  of  practicing  before  tho  bar.  I 
don't  differentiate  bet  ween  State  and  Federal  courts,  ns  some  peoplo  do. 

Mr.  Sourwink.  You  do  not? 

Mr.  Mitchell.  I  think — as  some  peoplo  do.  I  think  that  to  say,  as 
was  said  earlier,  that  the  State  would  not  be  permitted,  or  rather,  a 
man  wouldn’t  be  permitted,  to  practice  before  a  State  bar,  but  could 
practice  before  the  Federal  bar  is  sort  of  unrealistic.  It  would  cer¬ 
tainly  be  meaningless  to  many  of  our  peoplo  in  the  South  who  want 
to  practice  before  both  types  of  courts  and  who  would  be  rather  effec¬ 
tively  stopped  from  practicing  if  some  of  the  States  had  this  power 
to  declare  their  actions  subversive  and  so  forth. 

Mr.  Sourwink.  You  are  aware,  aren’t  you,  that  the  Congress  would 
have  no  power  to  pass  any  law  respecting  State  juries  or  State  courts? 

Mr.  Mitchell.  I  would  say  there  certainly  isn't  any  wav  that  the 
Congress  could  be  prevented  from  safeguarding  the  rights  of  in¬ 
dividuals  to  enjoy  whatever  constitutional  benefits  they  are  supposed 
to  have  in  State  courts  ns  members  of  the  bar,  just  as  it  protects  the 
right  to  vote,  and  things  of  that  sort. 

Mr.  Sourwink.  Thnt  isyour  opinion? 

Mr.  Poiiliiaus.  I  would  like  to  question  the  statement  made  by 
Mr.  Sourwine. 

Congress  has  passed  a  law  which  is  on  the  books,  title  18,  section 
243,  which  makes  it  a  criminal  offense  to  bar  anyone  from  a  State 
jury  localise  of  race,  creed,  or  color,  so  in  the  enforcement  of  the  14th 
amendment,  certainly  Congress  has  the  right  to  make  laws  which 
affect  the  makeup  of  State  juries. 

Mr.  Mitchell.  I  would  say  our  organization  has  won  a  great  many 
cases  before  the  Supremo  Court  on  the  Grounds  that  Negroes  were 
systematically  barred  from  jury  service  by  the  States. 

Senator  Butler.  There  have  been  such  cases  from  our  State,  I 
think. 

Mr.  Mitchell.  I  am  sorry  to  say  that  is  true.  I  am  happy  to  say, 
however,  that  times  have  changed  a  great  deal,  and  I  couldn’t  con¬ 
ceive  of  one  arising  in  Maryland  at  this  t  ime. 
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Senator  Butler.  Well,  you  live  and  learn,  so  keep  on  going,  be¬ 
cause  I  thought  there  would  be  very  little  opposition  to  a  bill  of  the 
character  of  the  one  that  I  introduced.  I  thought  it  would  be  so  funda¬ 
mental  that  a  State  would  have  the  right  to  say  who  would  practice 
before  its  own  courts. 

Mr.  Mitciieij..  That  was  the  reason,  Mr.  Chairman,  that  I  asked 
for  an  opportunity  to  submit  a  letter  on  this. 

Senator  Butler.  I  would  like  to  have  it  for  purposes  of  the  record. 
But  are  we  going  to  preempt  all  Stnte  activities  and  just  completely 
obliterate  the  States  because  some  injury  may  fall  to  one  segment  of 
the  public  or  the  other?  Do  we  just  give  up  our  whole  system  of 
government  and  forget  it  because  we  don’t  trust  anybody? 

Mr.  Mitciieij..  I  don’t  think  we  can  make  an  extravagant  conces¬ 
sion  like  that. 

Senator  Buti.er.  That  is  what  it  would  lead  to. 

Mr.  Mitciieij..  I  don’t  think  it  would.  The  reason  I  asked  for  an 
opportunity  to  submit  our  position  in  writing  is  because  I  listened 
to  an  exchange  between  you  and  Mr.  Ober,  and  I  was  so  surprised 
when  you  both  seemed  to  indicate  your  bill  wouldn’t  create  much  objec¬ 
tion  that  I  thought  perhaps  I  hadn’t  heard  all  of  the  reasoning  behind 
it.  I  would  like  to  submit  something  that  represents  our  mature 
judgment. 

Senator  Butler.  I  would  certainly  like  to  read  it. 

Mr.  Mitchell.  I  must  say  in  all  honesty,  Senator,  that  I  think  your 
bill  would  be,  from  what  I  have  heard  of  it,  a  very  dangerous  thing 
for  colored  people  in  the  South. 

Senator  Butler.  That  judges  of  the  highest  courts  of  the  States,  who 
have  taken  a  solemn  oath  to  uphold  and  defend  the  law,  and  the  Con¬ 
stitution  of  the  United  States  and  of  their  own  States,  would  deliber¬ 
ately  render  opinions  discriminating? 

Mr.  Mitchell.  I  am  sorry.  There  has  been  a  long  history  of  doing 
that. 

Senator  Butler.  I  don’t  think  I  would  go  that  far. 

Mr.  Mitciieij..  As  a  matter  of  fact,  we  wouldn’t  be  around  here 
and  it  wouldn’t  be  necessary  for  Congress  to  pass,  ns  it  did,  this  civil- 
rights  bill  if  we  did  not  have  a  problem. 

Senator  Butler.  Do  you  mean  to  tell  me  you  have  a  long  history 
of  the  supreme  courts  of  several  States - 

Mr.  Mitchell.  I  am  sorry  to  say  that  is  true;  yes.  I  am  sorry  to 
saythat  there  is  an  appalling  number  of  such  situations. 

For  exampletonly  recently,  the  United  States  Supreme  Court  finally 
reached  a  decision  that  a  colored  man  who  had  been  trying  to  get  into 
the  University  of  Florida  for  9  years  should  be  admitted,  and  the 
Florida  Supreme  Court - 

Senator  Butler.  That  is  an  entirely  different  field.  They  have  a 
right  to  decide  what  they  want  and  you  have  a  right  to  go  to  the 
supreme  court  because  that  is  a  State-supported  institution,  and  pub¬ 
lic  funds  are  in  it. 

Mr.  Mitchell.  Well,  I  think  that  we  have  been  confronted  with 
this  kind  of  situation  in  the  South.  First,  there  has  been  a  systematic 
denial  of  the  right  to  vote,  which  has  effectively  prevented  people 
with  our  point  of  view  from  having  any  influence  on  State  legislatures, 
city  councils,  and  governors. 
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III  order  to  get  out  of  thnt  predicament,  wo  have  given  legal  assist¬ 
ance  to  people  who  wanted  it  in  taking  their  cases  to  the  courts,  and 
that  has  met  with  a  considerable  amount  of  success.  The_  opposition 
now  has  embarked  on  a  program  to  choke  off  the  court  action.  If  the 
opposition  succeeds  in  choking  off  the  court  action,  having  already 
choked  off  other  possible  avenues  of  redress,  through  the  legislature, 
they  will  effective  prevent  people  from  getting  any  kind  of  redress. 
It  certainly  is  a  very  realistic  situation  with  us,  that  we  would  expect 
thero  would  bo  that  kind  of  action. 

Senator  Butler.  A  well-qualified  young  man,  a  graduate  of  a  fine 
college,  with  no  record  of  any  kind,  you  think  thnt  the  supremo  court 
of  any  State  would  say  that  ho  was  not  worthy  to  practice  law  ? 

Mr.  Mitchell.  I  am  sorry  to  say  that  the  Supremo  Courts  of  the 
States  of  Tennessee  and  Arkansas  and  Georgia,  if  they  upheld  the  laws 
that  are  now  on  the  books,  would  be  foiced  to  reach  thnt  kind  of  a 
conclusion  in  a  great  many  instances,  where  individuals  would  be 
before  them  for  violating  certain  statutes.  These  statutes,  of  course, 
nro  aimed  at  preventing  lawyers  from  representing  people  in  civil- 
rights  cases. 

Senntor  Butler.  Certainly  tho  State  has  the  right  now,  if  he  is  en¬ 
gaged  in  criminal  or  corrupt  activity,  to  bar  him. 

Mr.  Mitchell.  That  is  just  the  point.  You  see,  in  some  of  thesA 
States,  it  is  a  criminal  offenso  to  seek  integration  in  schools.  I  hnve, 
for  example,  a  very  enlightening  document  that  Mr.  Pohlhaus  pre¬ 
pared  on  the  various  State  laws,  over  100  of  them,  that  have  been 
enacted  since  tho  Supreme  Court  decision  in  school  desegregation  cases 
in  1054.  In  many,  many  instances,  these  statutes  make  it  a  crime  for 
an  individual  to  try  to  seek  integration  in  various  walks  of  life,  such 
as  schools,  buses,  and  things  of  that  sort. 

In  Georgia,  for  example,  it.  is  possible  to  have  the  State  bureau  of 
investigation  move  in  and  arrest  people  who  undertake  to  do  some¬ 
thing. 

Senntor  Butler.  Well,  all  right. 

Mr.  Mitchell.  Well,  to  concludo  Mr.  Marshall’s  statement : 

Bill  2010,  viewed  In  the  light  of  the  existing  circumstances  In  some  areas  of 
this  country,  could  be  the  opening  wedge  In  a  determined  effort  to  destroy  the 
effectiveness  of  our  Judicial  system.  While  such  action  would  almost  certainly 
nullify  the  14th  amendment  Insofar  as  Negroes  and  certain  minorities  are  con¬ 
cerned,  It  would  eventually  lead  to  the  possibility  of  unrestrained  action  by 
State  government  against  any  group  that  might  at  the  time  be  In  disfavor.  This 
to  my  mind  Is  the  opposite  of  constitutional  government  as  Intended. 

We.  therefore,  urge  as  strongly  as  we  can  that  mere  disagreement  with  cer¬ 
tain  decisions  of  the  Supreme  Court  should  not  be  sufficient  to  start  toward  tbe 
complete  restriction  of  the  Jurisdiction  of  that  Court. 

Mr.  Mitchell.  Mr.  Chairman,  if  you  car©  to  have  me  do  so,  I  could 
leave  with  you  personally,  or  for  the  record,  whichever  way  you 
prefer  it,  this  summary  of  the  State  laws. 

Senator  Butler.  I  think  it  is  a  little  out  of  the  scope  of  this  par¬ 
ticular  hearing. 

Mr.  Mitchell.  I  would  like  you,  personally,  to  see  it. 

Senntor  Butler.  I  would  line  to  read  it,  yes.  But  I  don’t  think 
it  should  go  into  the  record.  It  is  a  little  out  of  the  scope  of  this 
inquiry. 

Mr.  Mitchell.  I  didn’t  necessarily  think  it  should  go  into  the 
record,  but  I  do  think  it  has  a  bearing  on  your  bill. 
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Senator  Butler.  Thank  you,  Mr.  Mitchell. 

Now  we  have  Miss  Itony  and  Mrs.  Ballard.  Are  they  both  present? 

Mrs.  Ballard.  I  am  Mrs.  Ballard,  from  Ilchester,  Md. 

STATEMENT  OF  MBS.  L.  W.  BALLARD,  ILCHESTER,  HD. 

Mrs.  Ballard.  I  am  Juliet  Brook  Ballard,  Mrs.  Lyttleton  Ballard 
of  Piney  Branch  Road,  Ilchester,  Md.  Before  my  marriage,  I  was  by 
profession  a  social  worker,  and  I  have  my  bachelor  of  arts  degree  in 
economics  and  sociology  from  Randolph  Macon  Woman’s  College, 
and  I  have  done  most  of  my  work  for  my  master’s  degree  at  the  Rich¬ 
mond  School  of  Social  Work. 

I  asked  to  come,  because  I  felt  that  I  must,  that  I  was  impelled  to. 
I  know  so  many  people  who,  like  myself,  are  seriously  concerned  at 
the  opinions  and  recent  decisions  of  the  Supreme  Court  and  we  all 
feel  that  it  is  going  to  change  our  way  of  life.  Most  of  us  don’t  know 
what  to  do  about  it.  We  talk  with  each  other,  but  we  are  not  used  to 
this.  Wo  are  used  to  having  orderly  process,  in  which  someone  takes 
care  of  subversion.  I  feel  that  it  has  come  to  such  a  crisis  that  we, 
the  little  people,  need  to  speak  too.  I  am  one  of  the  little  people. 
I  know  that  there  are  many  who  feel  like  I  do. 

Now,  I  have  made  my  statement  rather  short.  I  have  tried  to 
crystallize  it,  because  I  feel  that  is  kinder  to  you  and  me,  both. 

I  feel  that  one  of  the  most  basic  of  human  rights  is  that  of  self- 
protection  against  those  seeking  to  destroy  us.  Thnt  is  also  true  in  the 
case  of  a  whole  people.  By  those  agents  they  choose,  they  protect 
themselves. 

Power  is  vested  directly  in  the  people.  Those  agencies  they  directly 
choose  and  persons  whose  authority  stems  closely  through  those  they 
choose,  therefore,  most  truly  represent  their  wishes.  The  committees 
of  Congress  are  more  truly  the  people’s  agents  than  the  members  of 
the  Supreme  Court  and,  in  the  case  of  immediate  protection  of  our 
people  against  subversion,  the  power  of  the  people  is  vested  in' these, 
their  direct  agents. 

This  same  is  true  in  regard  to  offices  of  a  State  dealing  with  sub¬ 
version,  to  school  bodies  seeking  to  keep  their  institutions  free  of 
subversion,  and  to  the  executive  branch  of  our  Government.  In  the 
same  connection,  bar  associations  have  a  right  to  establish  their  own 
requirements,  depending  on  this  basic  right  of  all  humans. 

Senator  Butler.  Mrs.  Ballard,  I  am  very  proud  to  be  your  Senator, 
or  one  of  them.  I  think  you  havespoken  very  well.- 

As  you  have  seen  from  sitting  in  the  room  today,  there  are  so  many 
crosscurrents,  there  are  so  many  rights  that  must  be  considered.  I 
think  that  the  Supreme  Court  of  the  United  States,  itself,  has  held 
that  the  first  right,  of  course,  is  the  right  of  self-preservation. 

Mrs.  Ballard.  That  is  what  I  wished  to  make  plain. 

Senator  Butler/  We  are  all  mindful  of  that.  We  are  going  to  try 
to  do  it  wjthout  destroying  the  rights  of  others,  and  I  think  it  can  be 
done.  It  is  going  to  take  a  lot  of  consideration  and  a  lot  of  thought 
and  study.  I,  indeed,  have  been  enlightened  this  morning.  I  have 
been  very  happy  that  I  have  had  the  Chair  this  morning  to  be  more 
acquainted  with  some  of  the  crosscurrents.  I  thought  I  was  pretty 
well  up  on  what  is  going  on  in  America.  I  think  I  have  learned  a  lot 
this  morning.  I  have  been  very  happy  to  be  here. 
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I  concur  in  your  opinions.  I  don't  know  that  I  Would  Support  this 
hill,  because  this  bill  may  In  a  lilt  to  too  broad  in  its  swoop.  As  Mr. 
Ober  has  very  learnedly  said,  some  Of  these  things  cAn  be  token  care  of, 
in  other  ways. 

I  must  ngreo  with  you,  in  purely  local  Stato  Affairs,  whero  there  is 
no  grant  of  power  whatever  in  th_o  Constitution  for  the  Government 
of  the  United  States  to  havo  anything  to  do  with  it,  I  can’t  see  why  the 
people  can’t  run  their  own  States. 

Mrs.  Ballard.  When  I  was  in  college,  I  was  interested  in  political 
science,  and  I  took  quite  a  fow  courses  in  it.  . 

Wo  had  a  very  sound  department  at  Randolph  Macon  Women’s 
College,  which  at  that  time  was  ono  of  the  1  or  8  lending  women’s 
colleges  in  {ho  count  ry.  I  think  it  still  is,  but  t  haven’t  kept  up  with  it. 

tt  was  dinned  into  us  by  Mr.  Peak,  our  political  science  professor, 
that  this  Government,  which  is  the  finest  government,  in  my  opinion, 
that  hns  ovor  existed  in  the  world,  was  based  on  the  tripartite  system, 
legislative,  executive, and  judicial. 

In  my  opinion,  the  judicial  group  hns  taken  over  functions  of  tho 
legislative  and  executive,  ns  hns  boon  brought  opt  So  clearly. 

Scnntor  Butler.  You  have  a  lot  of  company  in  that  thought. 

_  Mrs,  Ballard.  That  is  how  I  feel :  ’That  it  is  just  the  duty  of  every 
citizen  to  speak  out  at  a  time  of  crisis. 

Such  a  <  line  of  crisis  has  come  to  US. 


There  is  ono  other  thing  I  Would  like  to  add:  I  haVo  noted  as  I 
followed  cases  and  proceedings  and  whatnot,  that  sometimes  those 
who  do  not  wish  to  answer  tho  questions  of  congressional  committees, 
and  who  don’t  do  it  on  grounds  of  fifth  amendment,  and  other  reasons, 
make  reference  to  our  Founding  Fathers,  and  to  their  principles,  And 
when  yen  get  through,  the  idea  of  associating  somehow  associates 
with  them.  I  particularly  call  your  attention  to  tho  case  of  Henry 
tt.  Collins,  who,- when  lio  wns  questioned,  before  the  llouso  ttn-Amerf- 
enn  Activities  Sulicommittee  regarding  Communist  espionage  in  tho 
United  States,  declined  to  answer  quite  a  few  questions.  But  he  also 
brought  in  tho  fact  that  one  of  his  great-unclos  was  an  Aide  to  General 
Washington. 

Now,  I  think  in  view — as  I  say,  that  is  not  just  one  instance.  It  is 
one  I  am  bringing  up  so  you  will  see  what  I  mean. 

I  think  in  view  of  that  and  the  fact  that  people  who  dort’t  feel  it  is 
their  duty  to  answer  questions,  and  who  doh’t  fefel  it  is  their  respon¬ 
sibility  to  take  the  interest  of  their  country  to  heart,  I  feel  w6  should 
also  look  at  the  little  people  like  myself,  who  feel  one  had  A  responsibil¬ 
ity  hhd  a  privilege  to  answer  the  questions  of  A  Committee  Concerning 
our  country’s  welfare. 

For  that  reason,  I  wish  to  note  that  I  cOmfe  down  frOtn  President 
Washington’s  brother. 

Senator  Butler.  Thank  you  ever  so  much,  hrtd  I  Wish  that  there 
were  more  like  you;  although  I  have  a  hlinch  that  there  are  mony, 
many  more  like  you  behind  you  who  haveri’t  cOtnfe  fdrWhtd. 

Mrs.  BalLArd.  That  is  just  it.  They  aoft’t  kndW  What  to  shy. 
Senator  Butler.  We  were  very  happy  t6  have  you.  Thank  you. 

The  committee  Will  stand  Sn  receSS  Until  2:80. 


(Whereupon,  at  1 : 30  p.  m.,  the  committed  tfcfcessed,  to  reconvene 
at  2:30  p.  m.,  the  sf.me  day.) 
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afternoon  sdsaion 

Scntttot'  Butler  (tUTsidlhg).  The  subcommittee  will  come  to  order. 

Senator  Jcnnort 

Scnntor  Jennf.ii.  At  this  tirtio  for  the  record  I  would  like  to  insct-t 
an  articlo  anpehring  in  tli6  Ihdinhapolis  Times  of  February  10, 1958. 

Senator  Burt.fcR.  It  will  be  so  ordered. 

Senator  Jbnneh.  Written  by  Mr.  Lekrono.  Also,  one  from  the 
Standard  Times  of  Now  Bedford,  Mass.,  dated  Jahuary  28,  1958.  ah 
editorial. 

Let  the  record  show  that  these  editorials  ore  duly  admitted  ns  part  of 
the  record. 

Ono  from  the  San  Diego  Union,  dated  Thursday  morning,  Febru¬ 
ary  20,  1958,  nn  articlo  editorial. 

And  ono  from  tho  Los  Angeles  Examiner  dated  February  27, 1958, 
stating  “Jcmicr  bill  would  curb  the  Supremo  Court.” 

From  tho  Fort  Wayne  Sentinel,  Fort  Wnvne,  February  14,  1958. 
“Tho  Supremo  Court  Is  In  tho  Frying  Pan.” 

Ono  from  the  Now  Orlando  Sent i noli  dated  Saturday  morning,  Feb¬ 
ruary  16, 1958,  “Mule  Blood  and  tho  Supremo  Court.” 

From  tho  Indianapolis  Star,  dnted  Feoruary  18, 1958,  an  article  by 
Holmes  Alexander,  and  another  from  the  Indianapolis  Star,  of  Febru¬ 
ary  16, 1958,  “Preview  of  Bedlam.” 

Another  from  tho  New  York  Times  of  Sunday,  March  2,  1958,  en¬ 
titled,  “Bill  Called  Peril  to  Supreme  Court.”  * 

(Tho  articles  referred  to  are  as  follows:) 

(From  the  Indianapolis  Time*,  February  10,  1D5SJ 
tiditor's  nota— tty  Walter  LcckroUe 

Is  Supreme  Court  'too  Supreme? 

Tho  United  States  lived  In  fear  of  sudden  attack  by  the  mighty  armies  of  a 
foreign  dictator  and  had  begun  a  “crash  program”  of  rearming  against  that  throat. 

Foreign  economic  aid  Was  being  sought  by  some  other  nations  and  the  dominant 
faction  in  our  national  administration  favored  granting  it,  and  was  til  so  quietly 
planning  to  use  United  States  troops  to  give  foreign  military  aid  as  well. 

The  United  States  Supreme  Court  was  arrogantly  overriding  State  laws  and 
courts  with  a  stream  of  decisions  that  in  effect  enacted  new  statutes  and  nullified 
portions  of  the  United  States  Constitution,  In  furtherance  of  its  new  doctrine 
that  nil  power  belonged  lb  the  Federal  Government,  especially  in  such  times  of 
national  crisis. 

I  am  describing,  of  course,  and  quite  sketchily,  the  situation  that  existed  I5S 
years  ago,  around  1800. 

The  foreign  dictator  was  Napoleon,  not  Khrushchev. 

No  power  in  Europe  seemed  capable  of  withstanding  him.  History  ultimately 
proved  he  had  never  had  the  slightest  intention  of  attacking  the  United  States, 
although  it  was  never  clearly  revealed  Just  where  the  idea  that  he  might, 
apparently  held  exclusively  on  this  side  of  the  Atlantic,  originated.  His  diplo¬ 
mats  did  try  to  soft-talk  the  United  States  out  of  a  gift  of  850  million  In  foreign 
aid,  but  they  didn't  get  the  money. 

The  crisis  was  represented  as  real  enough  at  home*  though.  -Appropriations 
were  rushed  through  Congress  and  an  Army  raised.  The  aging,  and  by  this  time 
a  little  childish,  national  hero  George  Washington  was  summoned  from  his  well- 
earned  retirement  to  nominal  command  of  It,  although  Alexander  Hamilton  held 
the  actual  command.  _ 

Mr.  Hamilton  himself  Apparently  did  hot  consider  the  French  menace  a  very 
grave  one.  At  least  he  was  deep  In  schemes  of  his  own  to  use  this  emergency 
United  States  Army  In  tv&rfe  Against  Spain  and  perhaps  Portugal  to  drive  them 
out  of  their  Latin  AmeHc&n  colonies,  where  obvious  commercial  prospects  existed. 

Against  this  background,  meanwhile,  the  Supreme  Court  busied  Itself  with 
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sub  v  ora  Wo  activities.  In  Its  then  well-established  view,  any  disagreement  with 
Federal  Government  was  subversive  activity,  and  any  open  criticism  of  nuy 
ofllclnl  act  wab  n  crlmo  nunlshnblo  by  fine  and  Imprisonment.  It  relied  for  this 
opinion  on  tho  alien  am!  sedition  laws  ♦  *  •  which  courts  ever  sluce  have  hold 
plainly  violated  tho  Constitution  ♦  ♦  ♦  but  Us  members  added  what  amounted 
to  legislation  of  their  own  to  tho  already  harsh  terms  of  those  dubious  statutes. 
Samuel  Chnsc,  of  Maryland,  a  lamo-duek  political  hack  appointed  to  tho  court 
In  1700  and  sometimes  described  as  the  worst  of  all  United  States  Supremo  Court 
Justices,  was  so  enthusiastic  In  this  respect  that  ho  sometimes  refused  to  lei 
witnesses  or  counsel  bo  heard  In  defenso  of  thoso  accused  and  occasionally 
prououuccd  them  guilty  before  their  trials. 

Already,  though,  the  Supremo  Court,  whoso  powers  and  functions  are  only 
vaguely  defined  In  tho  Constitution,  had  begun  to  assume  powers  which  rested 
solely  on  Its  own  decision  that  It  had  such  powers.  It  was  abruptly  reversed 
by  congressional  action  ns  soon  ns  Thomas  Jefferson  became  President  In  1801 
and  undertook  to  reestablish  const  Hut  loual  government.  Tho  foreign  menace, 
too,  sort  o.f  faded  away  soon  afterward. 

That  was  not,  even  then,  tho  flrst  clipping  of  Judicial  wings  hv  tho  power 
of  the  pooplo  through  Ihcir  legislatures.  Tho  11th  amendment,  ratified  In  1705, 
had  forbidden  tho  Court  to  hear  cases  filed  by  mi  Individual  against  a  sovereign 
State. 

It  may  not,  Indeed,  bo  tho  Inst. 

I«nst  week  the  United  Slates  Senate  Judiciary  Coiumttteo  set  public  hearings 
on  tho  bill  Introduced  last  session  by  Indiana  Senator  Jennor  to  restore  tho  Su¬ 
preme  Court  to  proportions  It  originally  was  Intended  to  hold. 

This,  too,  concerns  subversive  activities. 

Alarmed  by  repeated  proof  that  Communists  who  actually  are  agents  of  a  hos- 
tllo  foreign  government  hail  wormed  their  way  Into  scores,  possibly  thousands, 
of  key  petitions  In  national  nnd  local  governments.  Congress,  ami  42  of  tho  48 
State  legislatures,  had  cimctcd  laws  providing  means  of  getting  rid  of  them 
nnd  protecting  national  and  State  governments  against  their  dangerous  Infiltra¬ 
tion. 

In  10  decisions  within  18  months  the  United  StAtes  Supremo  Court  virtually 
millttlod  nil  thoso  laws,  both  State  and  national.  Reversing  15  Federal  and  Stnto 
supremo  court  decisions,  nnd  overruling  tho  United  States  Congress  and  42 
State  legislatures,  tho  Justices  held  that  a  State  cannot  mnko  a  law  against 
subversive  actions  because  tho  Federal  Congress  has  preempted  that  field,  n  novel 
nmt  highly  dangerous  doctrine  even  apart  from  tho  Communist  area.  (By  the 
snmo  reasoning  a  State  could  not  have  an  Income-tax  law  beenuso  the  Federal 
Government  has  one.) 

It  went  on  from  there  to  make  It  all  but  Impossible  for  a  Communist,  even  a 
proven  traitor,  to  be  fired  from  nny  public  Job,  National,  State  or  local;  to  tnako 
convictions  under  most  existing  Federal  antl-Commuulst  laws  so  nearly  lmi>os- 
slblo  that  most  pending  cases  have  been  dismissed,  Including  one  in  Indianapolis; 
to  hamstring  any  congressional  Investigations  of  Communist  activities  In  or  out 
of  Government,  and  almost,  If  not  quite,  to  forbid  even  asking  any  officeholder 
or  seeker  If  ho  Is  a  Communist, 

Chief  Justice  Karl  Warren  and  Justices  Hugo  Black  and  William  Dougins 
concurred  In  nil  10  of  those  remarkable  decisions,  Justice  Felix  Frankfurter  In 
O  and  Justice  John  M.  Harlan  In  8  of  them.  Only  Justice  Tom  Clark  was  agatust 
ns  mnny  as  7  of  them,  Justice  Harold  Burton  against  8  (and  for  0)  and  Justice 
Harlan  against  2,  The  Court  was  overwhelmingly  in  accord  with  thts  whole  line 
of  thought. 

Contrary  to  popular  belief,  the  Supreme  Court  Is  not  completely  supreme. 

It  la  subject  to  many  of  the  checks  and  balances  so  carefully  nnd  so  thought¬ 
fully  established  In  the  Constitution,  even  though,  since  Its  very  flrst  term  as  a 
court,  it  has  steadily  undertaken  to  enlarge  and  expand  Its  own  powers  by  Its  own 
decisions. 

The  Constitution,  as  amended,  provides  that  the  Supreme  Court  shall  have 
"original  jurisdiction"  In  any  case  Involving  an  ambassador,  a  minister  or  a 
consul  to  a  foreign  power,  or  In  any  case  brought  by  a  State.  But,  It  goes  on,  "In 
all  other  cases"  It  shall  have  Jurisdiction  to  hear  appeals  from  lower  court  deci¬ 
sions  "with  such  exceptions  and  under  such  regulations  as  the  Congress  shalt 
make." 

Senator  Jenner’s  bill  proposes  to  make  "such  an  exception." 

It  simply,  and  tn  very  few  words,  provides  that  the  Supreme  Court  shall  havo 
no  Jurisdiction  or  authority  to  review  or  to  rule  upon  any  appeal  of  any  case 
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that  Involves  actions  or  rules  or  procedures  of  Congress,  or  Stalo  or  local  author¬ 
ities  or  laws,  or  boards  of  oduentlou,  in  cases  against  subversive  activities. 

Tho  bill  In  short,  proposes  by  completely  legal  and  constitutional  procedure  to 
tako  away  from  tho  Supremo  Court  all  powers  to  Interfere  with  American  de¬ 
fenses  against  communism— qulto  frankly  on  tho  grounds  that  It  has  shown  It  Is 
not  to  bo  trusted  with  such  powers. 

Whllo  this  bill  applies  only  to  this  ono  category  of  cases  its  enactment  Into 
law  might,  It  scorns  to  me,  have  effect  of  nudging  tho  Supremo  Court  buck  Into 
somo  measure  of  tho  balance  contemplated  when  it  wns  created. 

Its  passage  would,  at  tho  very  least,  establish  again  that  tho  i*oplo  of  tho 
United  States  possess  tho  ultimate  power  over  any  of  the  governmental  agencies 
they  hnvo  created. 

For  a  Court  which  has  been  able,  as  this  one  did,  with  nino  perfectly  straight 
faces,  to  decide  that  professional  baseball  Is  a  si*>rt  and  not  a  business  while  pro¬ 
fessional  football  Is  a  business  and  not  a  sport,  many  Americans  consider  such  n 
measure  of  reform  away  past  due. 


(From  the  Btandnnl-Tlme*,  New  Dcdfonl.  Mash,  January  20,  1058] 

Courts  and  Communists 

The  mngaelno  National  Review  has  commented  editorially  on  what  surely 
must  seem  to  International  observers  both  East  and  West,  as  a  continuing 
oddity  of  American  life,  nnmcly,  that  this  country  treats  Communists  so  much 
belter  than  It  does  former  Communists. 

The  publication  stated,  “No  one  over  bothered  Louis  Rudens  when  ho  wns 
managing  editor  of  the  Dally  Worker,  but  he  has  been  hounded,  badgered  and 
denounced  since  his  break  with  the  (Communist)  Party. 

“Hardly  a  week  goes  by  without  tho  freeing  of  Jury-conviotcd  Communists  by 
Judges  who  seem  to  think  that  the  first  amendment  guarantees  the  right  of  trea¬ 
sonable  consplrney.  Meanwhile,  former  Communists  who  have  proved  their  re¬ 
found  loyally  by  deeds  as  well  as  words  are  rewarded  by  Joblessness  or  Jail.” 

Among  those  who  went  to  Jail,  of  course,  were  David  Oreenglnss  and  Harry 
Gold,  tho  two  key  witnesses  whose  testimony  uncovered  the  Rosenberg  espionage 
ring  and  who  have,  for  8  years,  fully  cooperated  with  the  Kill  and  the  other 
Government  agencies.  They  still  sit  in  the  prison  to  which  they  were  sentenced 
In  the  Rosenberg  trial.  Under  the  law,  Greenglass  was  eligible  for  parole  3 
years  ago,  but  tho  Federal  Appeals  Hoard  has  refused  It. 

It  Is  noteworthy  that  although  herculean  “liberal"  efforts  were  made  to  free 
tho  Rosenborgs,  no  strident  voices  of  protest  are  raised  over  tho  continued  Im¬ 
prisonment  of  Greenglass  and  Gold. 

Tho  unrepentant  make  out  much  better.  The  Supreme  Court  reversed  the 
convictions  of  14  California  Communist  leaders  who  have  been  found  guilty  of 
violating  tho  Smith  Act  and  freed  n  union  official  who  had  boon  convicted  of 
contempt  of  Congress  after  refusing  to  Identify  Communists  In  the  labor  move¬ 
ment.  Tho  High  Court  also  reversed  tho  contempt  conviction  of  a  New  Hamp¬ 
shire  lecturer  and  author  who  refused  to  answer  questions  of  tho  State's  attorney 
gcncrAl  in  an  investigation  of  alleged  subversive  activities. 

Further,  the  Supremo  Court  set  aside  the  Pennsylvania  conviction  of  Pitts¬ 
burgh  Communist  leader  Steve  Nelson,  a  ruling  which  had  tho  added  effect  of 
suspending  the  sedltlou  laws  of  42  States,  Alaska,  and  Hawaii.  A  majority  of 
tho  same  course  also  decided  that  aliens  who  have  been  under  a  final  deporta¬ 
tion  order  for  0  months  may  not  be  directed  by  the  United  States  attorney 
general  to  cease  Communist  activities. 

These  are  a  few  of  the  rulings  that  prompted  Senator  Jenner  (Republican, 
Indiana)  to  remark  he  Is  afraid  “the  Court  has  put  us  hack  where  wc  were  20 
years  ago"  In  tho  legal  battle  against  Communists.  One  might  also  conclude 
that  the  cooperative  go  to  Jail  and  the  unrcgencrate  go  free,  which,  of  course, 
will  discourage  others  who  might  be  Inclined  to  cooperate. 
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I  Prom  (be  Sad  Dlogo  Union,  February  20,  1058] 

1  Yhdt**  the  anstcctf 

Hicm  Court  and  Congress 

In  their  efforts  to  protect  Uullvlcliinl  rights  and  yet  preserve  imttonnl  security 
the  Supreme  Court  nml  Congress  often  step  on  each  other's  toes,  Recent  contro¬ 
versial  decisions  by  the  Court  have  placed  the  essentials  of  judicial  review  mice 
more  under  scrutiny. 

Critics  of  the  Court— In  and  out  of  Congress —  have  salt!  thnt  the  Supreme 
Court's  decisions  place  more  emphasis  on  Uidlvhliial  rights  and  immunities 
guaranteed  hy  the  First  Amendment  than  on  other  constitutional  guaranties. 
Many  Congressmen  feel  that  the  Court  has  trespassed  on  the  legislative  province 
of  the  Federal  and  fctale  governments. 

Those  who  side  with  (lie  Court  assert  that  it  is  not  at  fault.  They  say  the 
fault  lies  with  the  unlawful  and  unconstitutional  procedures  that  have  heen 
l»ermltted  to  develop.  They  argue  thnt  the  Court’s  decisions  are  aimed  at 
striking  the  balance  between  liberty  and  authority. 

Congress  has  two  prlnelpal  ways  of  resolving  the  conflict  With  the  Court.  The 
first  Is  to  tailor  laws  to  fit  the  Constitution’s  requirements,  or  to  ehange  or 
clarify  laws  that  have  met  the  Court’s  objection.  The  second  ts  to  curb  or 
rIk>UsU  the  Court  powers  of  judicial  review.  History  shows  that  all  attempts 
to  alxdlsli  such  powers  have  heen  unsuccessful. 

Senator  Jenner,  Republican  of  Indiana,  has  sponsored  n  bill  that  would  greatly 
restrict  the  judicial  review  powers  of  the  Court.  Ills  bill  la  now  being  studied  by 
the  Senate  Internal  Security  Sut>connn!ttee.  it  would  forbid  the  court  to  review 
the  validity  of  any  congressional  committee  action,  tiny  executive  security  meas¬ 
ures,  the  nnt (subversive  measures  of  any  State  or  education  body,  and  any  State 
regulation  of  admission  to  the  bar. 

The  Jenner  bill’s  principal  aim  Is  to  prevent  a  repetition  of  the  Watkins  deci¬ 
sion.  In  thnt  case  the  Court  severely  circumscril>ed  the  scope  of  n  congressional 
Inquiry.  Another  target  Is  the  Nelson  decision  which  Invalidated  State  sedition 
laws. 

These  recent  disturbing  deetstons  have  resulted  In  charges  the  Justices  arc 
turning  the  court  Into  n  third  legislative  body,  one  removed  from  the  people 
themselves. 

There  Is  no  easy  formula  to  resolve  the  conflict  between  legislative  and  Judicial 
power.  Perhaps  a  solution  will  not  be  found  now.  But  nt  any  rate  the  Issue  may 
cause  the  people  to  take  n  greater  Interest  In  the  duties  and  responsibilities  of 
their  legislative  and  Judicial  branches,  so  thnt  laws  and  not  the  whims  of  men 
may  guide  our  lives  nml  future. 


I  From  the  Los  Angles  Examiner,  February  27,  1058! 

The  political  arena 

Jen  nek  Bill  Would  Curb  Supreme  Court 
By  Fulton  Lewis,  Jr. 

Washington,  February  2fl.— Indiana’s  Senator  Jenner  has  come  np  with  n 
solution  for  the  plagues  that  have  been  visited  on  the  Nation’s  structure  of  Justice, 
by  Supreme  Court  decisions  over  the  Inst  year  and  a  half. 

Ills  blit,  8.  2&40,  ts  ns  neat  an  example  of  legislative  surgery  as  one  could  hope 
to  find.  If  It  falls  to  go  through,  however,  the  established  legal  profession  can 
thank  Itself  for  Its  irtertla  and  lethargy  In  supporting  the  hill  In  the  hearings  hy 
the  Senate  Judiciary  Committee. 

The  liberal  left  Tolled  up  nil  of  Its  biggest  guns.  Joseph  L.  Rauh,  former  na¬ 
tional  chairman  of  the  Americans  fot  Democratic  Action  and  now  vice  chairman, 
was  the  opening  witness.  The  Amerlcah  Civil  Liberties  Union  and  endless  other 
like  organisations  thundered  their  denunciation. 

But  the  3  hearing  days  of  last  week  saw  only  casual  support  from  the  respon¬ 
sible  authorities  of  the  American  legal  family,  and  few  of  those.  As  of  the  end 
of  next  week  the  hearings  are  closed  and  what  Is  not  In  the  record  by  then  will 
notgetlnthe  record. 

And  without  the  legislation,  the  Court  can  continue  to  knock  the  props  out 
from  under  the  entire  autt-Communtst  structure  of  laws  and  make  a  shambles 
of  the  general  law  enforcement  pattern  of  the  Nation. 
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PAUA66  Already  done 

To  illustrate  the  damage  already  done : 

In  the  Nelson  ease,  the  Court  decided  thill  the  sovereign  States  may  not  act 
against  the  Communist  danger,  even  though  they  themselves  should  be  in  dan¬ 
ger  of  overthrow.  An  early  bitter  fruit  of  this  decision:  The  State  of  Massa¬ 
chusetts  was  forced  to  turn  loose  some  15  Communists. 

lu  the  Konlgsberg  decision  the  Court  denied  to  the  States  the  right  to  bar 
Commuutsts  from  practicing  law.  Justice  Black  In  his  opinion  naively  argued 
that  membership  lh  the  Communist  Party  places  no  blemish  on  the  character 
of  a  would-be  attorney. 

In  another  ruling,  the  Court  reached  down  to  localities  and  held  that  school 
authorities  nifty  not  rUl  themselves  of  professors  who  take  the  fifth  amendment 
before  congressional  committees. 

Most  devastating  of  all,  the  Court  opened  up  the  confidential  FBI  files  to  fish¬ 
ing  expeditions  by  Communist  defendants  nml  their  counsel,  ftnd  deprived  con¬ 
gressional  committees  of  the  right  to  ask  witnesses  necessary  questions. 

“makes”  the  law 

The  Court  Insists  upon  going  far  beyond  Its  !egltlmnte  function  of  interpret¬ 
ing  the  law;  It  now  “makes”  the  law,  substituting  Us  judgment  for  the  judgment 
of  the  legislative  branch. 

Senator  Jenuer  meets  the  problem  head  on.  Ills  bill  would  strip  the  Supreme 
Court  of  appellate  Jurisdiction  til  five  specific  areas— State  nntl-Communlst  laws, 
congressional  Investigations,  the  Federal  security  program,  local  control  over 
subversive  teachers,  and  the  admission  of  lawyers  to  Slate  practice. 

His  bill  stands  on  firm  ground.  Section  2,  paragraph  2,  In  article  III  of  the 
Constitution  reads:  “The  Supreme  Court  shall  have  apellate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions  and  under  such  regulations  us  the 
Congress  shall  make.” 


I  From  the  Fort  Wayne  News-Sentinel,  February  10,  10581 
SUPREME  CoURt  IN  FrYINO  PAN? 

Our  Republic  was  wisely  set  up  under  a  series  of  checks  nml  bnlauces  between 
the  executive,  legislative,  and  Judicial  branches  of  the  Federnl  Government. 

There  has  been  increasing  suspicion  that  one  of  those  branches— the  judicial 
as  represented  by  the  Supreme  Court— was  getting  out  of  Hue. 

That  feeling,  which  became  particularly  strong  In  the  light  of  recent  decisions 
of  the  Court  on  the  issue  of  communism,  starts  coming  to  n  head  today  ns  the 
Senate  Internal  Security  Subcommittee  launches  hearings  on  a  controversial  bill 
which  would  greatly  restrict  the  review  powers  of  the  High  Court. 

Author  of  the  bill  IS  Indiana's  equally  controversial  Senator  Bill  Jenuer. 

Jenner,  whose  role  as  a  militant  antl-Communlst  Is  known  throughout  the 
country  and  world,  currently  reflects  the  sentlmeut  of  a  considerable  segment 
of  the  Nation  which  feels  that  the  Supreme  Court  has  dealt  a  deathblow  to 
combating  subversive  forces  from  within. 

The  Jenner  bill  woilld  forbid  the  Court  to  review  the  validity  of  any  con¬ 
gressional  committee  action,  any  executive  security  measures,  the  antisubversive 
measures  of  any  State  or  education  body,  and  any  State  regulations  on  admission 
to  the  bar. 

A  1-day  hearing  on  the  bill  was  held  last  January  and  the  measure  was  sent 
to  the  full  Senate  Judiciary  Committee  by  its  Internal  Security  Subcommittee. 

The  si>eed  of  the  action  ft  roused  the  Ire  of  Senator  Thomas  C.  Hennings,  Jr., 
Democrat  of  Missouri,  Who  succeeded  on  February  S  in  getting  the  bill  sent 
back  to  the  subcommittee  for  additional  hearings.  The  proposal  was  Just  too 
Sweeping,  Hennings  argued,  to  go  to  the  full  committee  after  brief  consideration. 

IJehntngs,  Chairman  of  the  Constitutional  Bights  Subcommittee,  has  defended 
the  Supreme  Court  and  Its  controversial  decisions. 

“Rather  than  be  denounced,”  he  says*  “the  Court  should  be  praised  for  ful¬ 
filling  Its  function  as  the  ultimate  guardian  of  human  rights  and  freedom.” 

termed  the  Jenner  bill  “an  effort  to  short  circuit  Justice  by  throwing  the 
switch  to  Congress.” 

Our  Iloosler  Senator,  however,  does  not  stand  alone  In  his  fight  against  a 
Court  which  he,  and  many  others,  feels  Is  capable  of  sacrificing  basic  American 
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rights  and  the  very  foundations  of  the  Republic  on  the  altar  of  political  ex¬ 
pediency. 

For  example,  Robert  Morris,  a  former  New  York  City  Judge  and  until  recently 
chief  counsel  for  the  Senate  Internal  Security  Committee,  charges: 

"An  aggressive  majority  on  the  Supreme  Court,  bypassing  judicial  precedent 
and  grievously  misunderstanding  the  nature  of  the  Soviet  organisation  in  the 
United  States,  has  undertaken  a  campaign  to  level  all  existing  barriers  against 
Communist  penetration." 

In  three  lectures  at  Harvard  Law  School  early  this  month,  Learned  Hand,  the 
retired  chief  judge  of  the  United  States  Court  of  Appeals  for  the  Second  Circuit, 
pointed  out  the  Supreme  Court  had  "imported"  judicial  review  into  the  Constitu¬ 
tion  under  Chief  Justice  John  Marshall  in  the  early  10th  century. 

The  Court,  he  argued,  was  right  in  doing  so,  even  though  the  text  of  tho 
Constitution  "gave  no  ground  for  inferring  that  the  Court's  judicial  interpreta¬ 
tions  were  to  be  binding  on  Congress  and  the  executive  branch." 

Though  Judge  Hand  will  admit  the  validity,  even  though  it  be  tenuous,  of 
the  principle  of  judicial  review,  he  is  equally  adamant  that  the  Court  not  use 
Its  assumed  powers  "to  function,  as  it  sometimes  does,  as  a  third  legislative 
chamber." 

There  seems  to  be  the  crux  of  the  problem. 

It's  the  old  "given  nn  inch,  take  a  mile"  philosophy.  Acting  on  a  power  of 
judicial  review,  dubiously  acquired,  the  Court,  in  Its  recent  decisions,  presumed 
to  act  both  as  ballplayer  and  umpire— a  siluation  which  usually  plays  hob 
with  objectivity. 

The  ultimate  outcome  of  Jenner’s  bill  is  in  doubt.  We  can  dei>end  on  a  great 
hue  and  cry  from  the  professional  liberals  against  it. 

But  we  feel  that  the  Hoosler  Senator  has  started  the  curtain -down  on  his 
congressional  role  with  another  worthwhile  attempt  to  save  a  little  of  America 
for  Americans. 


(From  the  Orlando  Sentinel,  February  15,  1058) 

Mule  Blood  and  tub  Supreme  Court 

Few  court  decisions  are  ever  applauded  universally,  but  most  courts  have 
a  better  record  of  pleasing  the  public  than  the  United  States  Supreme  Court 

The  checks  and  balances  system  under  which  this  country  operates  ran  like 
a  new  V-8  for  many  years,  then  it  began  to  crack  and  rattle. 

President  Roosevelt  thought  the  trouble  was  with  the  Supreme  Court,  although 
many  people,  including  most  Republicans,  thought  the  difficulty  lay  in  the  White 
House. 

At  any  rate,  he  had  the  Supreme  Court  overhauled  by  his  own  mechanics, 
and  while  the  repair  job  appeared  to  suit  him,  it  was  criticized  by  some  of  the 
therapists  who  weren't  consulted  about  tt 

Ever  since  then,  the  Supreme  Court  has  been  wheezing  and  snorting,  some¬ 
times  refusing  to  go  into  gear,  sometimes  going  in  the  wrong  direction,  some¬ 
times  acting  as  though  It  Is  part  mule. 

The  people  who  have  to  keep  the  pesky  thing  running,  the  American  citizens, 
have  decided  tt  is  a  perverse  old  rattletrap,  undependable,  contrary,  and  slightly 
unsafe  at  times.  They  feel  they’d  rather  walk  than  be  bothered  with  it. 

By  walking,  the  people  mean  they’d  rather  let  some  of  the  judicial  decisions 
made  by  lower  courts  stand.  Too  often,  local,  area,  or  State  courts  have  rendered 
decisions  which  just  suit  the  people  they  represent,  only  to  have  those  decisions 
stood  on  their  heads  by  higher  courts. 

Senator  William  E.  Jenner  (Republican,  Indiana)  has  introduced  a  Senate 
bill  (S.  2640)  which  would  prohibit  the  Supreme  Court  from  reviewing  certain 
decisions  by  Congress  or  lower  courts  dealing  with  the  control  of  subversive 
activities  In  the  United  States. 

Hearings  on  the  bill  will  be  held  by  the  Senate  Internal  Security  Subcommittee 
March  10.  If  the  bill  is  accepted  and  passed,  the  Supreme  Court  could  never 
again :  set  free  witnesses  charged  with  contempt  of  Congress,  or  reverse  findings 
of  congressional  committees ;  decide  tho  Government  should  keep  on  the  payroll 
employees  or  officers  whose  retention  might  impair  the  security  of  the  United 
States;  overrule  a  State  law  controlling  subversive  activities  within  that  State; 
throw  out  rules  or  laws  of  school  boards  or  States  concerning  subversive  activi* 


LIMITATION  OP  APPELLATE  JURISDICTION 


601 


ties  in  teaching  bodies;  force  States  to  admit  persons  to  the  practice  of  law  that 
the  States  And  unsatisfactory. 

In  view  of  the  Supreme  Court's  strange  handling  of  cases  involving  Communist 
conspiracies  against  the  United  States,  Senate  bill  2640  Is  badly  needed.  The 
Court,  undoubtedly  with  the  best  intentions  in  the  world,  has  set  free  known 
Communists. 

No  one  accuses  the  Court  of  being  sympathetic  to  subversives,  but  we  do  ac¬ 
cuse  the  Court  of  ruling  on  the  letter  of  the  law  more  often  than  its  spirit  In 
dealing  with  those  who  would  overthrow  our  Government. 

The  Supreme  Court  Is  not  obligated  to  shield  Communists,  no  matter  how  our 
Constitution  may  appear  to  offer  them  shelter  from  prosecution. 

Its  first  duty  is  to  uphold  the  spirit  of  the  law,  and  to  protect  this  country. 


[Prom  the  Indianapolis  Star,  February  18, 1958) 

Jlolmes  Alexander  Say$: 

Last  Jen  nek  Battle  a  Momentous  One 

WABntNOTON.— A  great  cannon,  loaded  to  the  lips,  was  somebody’s  description 
of  Daniel  Webster  in  1852  at  his  last  momentous  appearance  in  the  United  States 
Senate.  Tone  the  description  down  a  little,  but  not  much,  and  you  could  use  It 
to  identity  Senator  William  Jenner  (Republican-Indlana)  who  is  in  his  last 
session  and  primed  for  a  farewell  salvo. 

Jenner,  like  Webster,  has  suffered  the  slings  and  arrows  of  irrational  radical¬ 
ism,  but  he  is  a  better  man  than  his  detractors,  and  they  know  it.  And  Jenner, 
like  Webster,  has  a  set  of  convictions  that  are  married  to  the  Constitution  and 
are  Impervious  to  the  gaudy  seductions  of  unlicensed  liberalism. 

OUT  ITS  JURIS  DICTION 

A  gun  In  Jenner’s  valedictorian  salute  Is  his  bill  (S.  2646)  which  would  limit 
the  Supreme  Court’s  Jurisdiction  In  considering  certain  appeals.  Hearings  just 
have  begun,  but  the  ideological  lines  were  drawn  behind  closed  doors  in  scrim¬ 
mages  within  the  Senate  Judiciary  Committee.  It  is  the  familiar  battle,  as  old 
as  the  American  Republic,  between  fundamentalists  who  believe  that  our  freedoms 
are  best  protected  by  strict  adherence  to  the  Constitution  and  loose  construction¬ 
ists  who  believe  In  bending  the  law  to  fit  the  continuing  crisis  of  emergency 
always.  This  is  how  the  argument  on  S.  2646  is  shaping. 

Fundamentalist :  The  Founding  Fathers  devised  their  Incomparable  system  of 
cheoks-and-balances  to  make  certain— among  other  things— that  none  of  the 
three  branches  of  Government  should  ever  become  too  powerful.  Thus  the  Con¬ 
gress,  the  presidency  and  the  Supreme  Court— while  ail-powerful  |n  unison— 
cannot  separately  infringe  upon  one  another’s  duties  and  cannot  threaten  the 
people’s  numerous  freedoms.  In  article  III,  section  2,  there  Is  a  check  by  Con¬ 
gress  upon  the  power  of  the  Supreme  Court.  It  reads : 

,mwith  such  exceptions’ 

*  *  the  Supreme  Court  shall  have  appellate  jurisdiction  both  as  to  law  and 
fact,  with  such  exceptions  and  under  such  regulations  as  the  Congress  shall  make,” 

This  clause,  according  to  constitutional  fundamentalism,  clearly  means  that 
Congress  has  the  right  and  duty  to  check  the  Supreme  Court  from  assuming  run¬ 
away  authority. 

Loose  constructionism:  The  Jenner  bill  (S.  2646)  Is  an  attempt  to  discipline 
the  Supreme  Court  for  decisions  which  certain  Members  of  Congress  do  not  like. 
This  would  be  an  arbitrary  and  capricious  act  by  Congress.  The  law  is  kept 
alive  and  up-to-date  by  these  judicial  decisions. 

FOLLOWING  CONSTITUTION 

The  fundamentalists  do  not  deny  the  first  part  of  this  charge.  Senator  Jenner 
and  his  conservative  colleagues  fully  admit  that  they  do  not  like  many  Supreme 
Court  decisions.  They  contend  that,  far  from  being  arbitrary  and  capricious, 
they  are  following  the  Instructions  In  the  Constitution  by  attaching  "exceptions’* 
and  ’’regulations’’  to  the  Court’s  appellate  Jurisdiction.  The  following  are  the 
five  fields  In  which  the  Jenner  bill  would  prevent  the  Court  from  upsetting  dec!* 
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slons  reached  In  lower  courts  and  ip  Congress.  Voder  S.  2046  the  Supreme  Court 
could  not  overrule : 

1.  Action  against  a  witness  for  contempt  of  Congress. 

Action  of  tbe  Federal  Government  In  firing  a  security  risk,  as  long  as  It  was 
done  under  an  act  of  Congress. 

3.  Legislation  In  any  State  for  tbe  control  of  subversive  activities  within  tbe 

State. 

4,  Action  of  any  school  or  college  to  control  subversive  activities  within  Its 
teaching  body, 

6.  Regulation  by  the  State  concerning  admission  of  persons  to  practice  law 
within  the  State. 

ABUSED  IT0  POWERS 

Obviously,  from  this  list,  backers  of  tbe  Jenner  bill  believe  that  the  Supreme 
Court  has  abused  its  powers  In  recent  decisions  In  these  fields. 

Does  Congress  have  this  right?  The  fundamentalist  case,  I  am  told,  rests 
upon  the  Reconstruction  era  decision  in  which  a  Mississippi  newspaper  editor 
named  McCardle  was  arrested  for  some  alleged  Infringement  of  reconstruction 
law.  McCardle  appealed  to  the  Supreme  Court.  Congress,  fearful  of  testing  the 
dubious  laws  of  that  shameful  era,  quickly  enacted  a  statute  which  withdrew 
(as  the  Jenner  bill  would  do)  the  Supreme  Court's  appellate  Jurisdiction  in  the 
pertinent  field  of  law.  The  case  against  McCardle  was  automatically  dismissed. 
Chief  Justice  Chase  acknowledged  the  right  of  Congress  to  act  as  It  did.  He  de¬ 
clared  :  “Without  jurisdiction  the  Court  eaunot  proceed  at  all  In  any  case  •  *  • 
the  only  function  remaining  to  the  Court  is  that  of  announcing  the  fact  and  dls- 
missing  the  cause.** 

Thus  if  Congress  should  pass  the  Jenner  bill,  the  Supreme  Court  would  be 
bound  by  precedent  to  treat  It  as  law  of  the  land. 


(From  tho  Indianapolis  Star,  February  10,  1058) 

Preview  of  Bedlam 

A  foretaste  of  what  must  happen  if  Congress  does  not  soon  carefully  spell 
out  ways  to  enforce  the  Constitution  upon  the  Supreme  Court  has  been  provided 
at  the  Harvard  Law  School.  There  a  retired  Federal  district  and  circuit  court 
judge  has  delivered  a  stinging  rebuke  to  the  Justices  of  the  High  Court  for 
making  law  instead  of  Interpreting  It.  What  gives  the  rebuke  the  impact  of  a 
sledgehammer  btow  is  that  the  man  deliverlug  it  was  Judge  Learned  Hand. 

Judge  Hand  served  for  15  years  as  United  States  district  judge  in  New  York, 
and  for  27  years  after  that  as  United  States  circuit  judge.  During  those  42 
years  he  became  an  almost  legendary  figure,  greater  in  legal  reputation  than 
any  Supreme  Court  Justice  who  supposedly  out-ranked  him.  His  opinions  were 
quoted  by  the  Supreme  Court  Itself;  they  were  studied  In  law  schools  am!  used 
as  guideposts  by  praettetug  attorneys.  Ills  interpretations  of  the  Constitution 
wero  as  near  flawless  as  man's  work  can  be. 

Judge  Hand  returned  to  the  work  of  interpreting  the  Constitution  In  three 
Oliver  Wendell  Holmes  lectures  at  the  Harvard  Law  School  early  this  month. 
What  follows  summarizes,  we  hope  faithfully,  some  of  the  things  he  said. 

The  authority  to  construe  the  Constitution  is  not  given  to  the  Supreme  Court 
by  the  Constitution  itself,  but  has  been  “imported"  into  it  by  court  decisions. 
This  authority  is  “no  doubt  a  dangerous  liberty,  not  lightly  to  be  resorted  to; 
but  It  was  justified  in  this  instance,  for  the  need  was  compelling.  On  the  other 
hand,  It  was  absolutely  essential  to  coptine  the  power  to  the  peed  that  evoked  It.** 

The  Supreme  Court  has  occasionally  constituted  Itself  "p  third  legislative 
chamber"  to  veto  laws  passed  by  Congress  or  make  pew  laws  Itself  without 
careful  regard  to  the  Constitution.  Notably  Ip  the  segregation  cases  the  Court 
curiously  made  no  mention  of  the  constitutional  clause  empowering  Congress  to 
“enforce"  the  amendment  by  appropriate  legislation.  Consequently  (said  Judge 
Hand),  “I  cannot  frame  any  definition  that  will  explain  when  the  r*ourt  will 
assume  the  role  of  a  third  legislative  chamber  apd  when  it  will  limit  its  au¬ 
thority  to  keeping  Congress  and  the  States  within  their  accredited  authority 
M#-  I  have  never  been  able  to  understand  on  what  basis  It  (the  Court's  law- 
making  role)  does  or  can  rest  except  as  a  coup  de  main." 
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If  the  Supreme  Court  Is  In  feet  to  become  g  third  lawmaking  body,  “it  should 
appear  for  what  It  Is,  and  not  as  an  Interpreter  of  Inscrutable  principles.'* 
Under  existing  conditions,  when  the  Judges  annul  or  change  a  law  because  of 
personal  (political)  opinions,  the  motive  is  concealed  “in  a  protective  veil  of 
adjectives  such  as  'arbitrary,*  'artificial/  'normal/  'reasonable/  'inherent/ 
'fundamental/  or  'essential/  whose  office  Is  to  disguise  what  they  are  do- 
Ing.  *  *  •" 

Public  compliance  with  a  Judge's  decisions  depends  finally  upon  public  con¬ 
fidence  that  the  Judge  has  freed  himself  as  far  as  possible  from  personal  prefer¬ 
ences.  “This  sauctlon  disappears  insofar  as  It  Is  supposed  permissible  for  biin 
covertly  to  smuggle  Into  his  decisions  his  personal  oplpjons  of  what  is  desirable, 
however  disinterested  j>crsonally  those  might  be.  Compliance  will  then  much 
more  dejiend  upon  a  resort  to  force,  not  a  desirable  expedient  when  It  can  be 
avoided." 

The>e  summaries  do  not  by  any  means  cover  nil  that  Judge  Hand  said.  The 
ideas  embodied  In  them,  however,  led  him  to  the  conclusion  that  “it  certainly 
does  not  accord  with  the  underlying  presuppositions  of  popular  government  to 
vest  In  a  chamber,  unaccountable  to  anyone  but  Itself,  the  power  to  suppress  any 
social  experiments  which  it  does  not  approve.” 

Two  grave  warnings  seem  to  us  to  be  implicit  in  what  Judge  Hand  has  said. 
First,  the  Nation's  court  system  can  become  nothing  but  a  bedlam  of  guesswork 
if  lower  courts  can  no  longer  anticipate  that  the  Supreme  Court  will  guide  Itself 
by  tlie  Constitution.  Written  law  will  have  no  meaning  of  its  own,  but  only 
such  effect  ns  the  political  views  of  the  judges  may  give  it.  Second,  growing 
public  dlsrcpcct  for  Judgo-inade  law  could  only  result  lit  widespread  lawlessness, 
to  be  curbed  only  by  armed  force.  This  would  approach  anarchy. 

These  warnings  are  not  of  Immediate  developments,  but  of  ultimate  conse¬ 
quences.  The  country's  salvation  may  rest  In  the  awareness  of  the  danger  among 
lower  court  Judges,  especially  such  revered  leaders  as  Judge  Hand.  The  lower 
courts  have  the  right  to  disregard  unconstitutional  opinions  by  the  Supreme 
Court  and  to  arrive  at  their  own  opinions  with  due  respect  to  precedent,  tradition 
and  the  plain  Intent  of  the  supreme  law,  which  Is  the  Constitution.  It  is  true 
that  valid  lower  court  opinions  might  be  later  overruled  by  the  Supreme  Court, 
but  a  little  chaos  now  would  be  better  than  complete  tyranny  later. 

Until  the  Supreme  Court  Is  brought  to  Its  senses,  the  lower  courts  should  look 
for  guidance  not  to  its  new  opinions,  b^t  to  the  Constitution  itself  and  the  body 
of  law  which  has  long  been  established  as  constitutional.  And  to  encourage  rule 
by  law  Instead  of  rule  by  men,  Congress  should  Immediately  adopt  legislation 
instructing  the  lower  courts  to  thus  follow  the  law,  and  empowering  them  to 
ignore  Supreme  Court  instructions  which  are  contrary  to  law. 

When  such  men  as  Judge  Hand  become  worried  for  the  future  of  the  law,  the 
people’s  representatives  would  be  wise  to  listen— and  to  act. 


[New  York  Times,  March  2,  10581 

Bill  Callep  Peril  to  Supreme  Court — Editorial  Writer,  Hailed  by  Liberties 
Union,  Warns  op  Proposal  by  Jenner 

A  warning  of  attempts  to  “cripple"  the  Supreme  Court  and  to  “erect  spite 
walls"  around  it  was  sounded  yesterday  at  the  annual  conference  of  the  New 
York  Civil  Liberties  Union. 

The  warning  was  given  by  Irving  Dilliard,  editorial  writer  of  the  St.  Louis 
Post-Dispatch,  after  he  had  received  the  Fiorina  Lasker  Civil  Liberties  Award 
of  $1,000  for  outstanding  work  in  the  field  of  civil  liberties. 

Mr.  Hilliard  told  the  conference’s  luncheon  session  that  Senate  bill  2046,  sub¬ 
mitted  by  Senator  William  E.  Jenner,  Republican  of  Indiana,  was  intended  to 
“cripple  the  Supreme  Court"  because  of  recent  rulings  favoring  civil  liberties. 

Speaking  In  the  Roosevelt  Hotel,  Mr.  Dilliard  declared  that  the  Jenner  bill 
“would  have  Congress  vindictively  retaliate  against  the  Supreme  Court  for  some 
eight  civil  liberties  decisions." 

He  said  that  the  proposed  legislation  would  bar  the  Court  “from  appellate 
Jurisdiction  in  five  important  fields,  such  as  congressional  investigations  and 
Government  employment  In  loyalty  Investigations." 
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He  said  the  bill  also  would  “block  the  Supreme  Court  out  in  cases  involving 
teachers  and  lawyers  caught  in  the  same  net,"  Mr.  DllUard  continued : 

“The  proponents  of  the  Jenner  bill  and  the  many  other  pending  attacks  on 
the  Supreme  Court  would  have  the  American  people  believe  that  our  high  bench 
today  is  packed  with  irresponsible  jurists  of  one  reckless  mind.  Actually  the 
nine  jurists  who  make  up  our  Supreme  Court  now  ore  probably  more  represen- 
ative  than  the  members  or  any  previous  Supreme  Court  bench.*’ 

A  panel  discussion  on  “Wiretapping  and  Eavesdropping”  followed  the  luncheon 
session.  Stanley  J.  Tracy,  Washington  lawyer  and  former  Assistant  Director 
of  the  Federal  Bureau  of  Investigation,  said : 

“Uncontrolled  wiretapping  and  eavesdropping  constitute  a  substantial  threat 
to  Individual  liberty,  but  properly  restricted,  these  activities  are  essential,  if 
not  indispensable,  to  both  national  and  individual  security.” 

Edward  Bennett  Williams,  professor  of  law  at  Georgetown  University  and 
also  a  Washington  lawyer,  said  that  although  Congress  had  made  it  a  crime  to 
tap  telephones  or  to  use  information  obtained  from  taps,  “the  Federal  Bureau 
of  Investigation  has  been  and  is  continuously  engaged  in  this  illicit  act,  and  it 
has  gone  and  is  going  unchallenged.” 

Senator  Jrnner.  Also,  at  this  time  I  would  like  to  read  a  part  of 
an  article  entitled,  “How  To  Read  the  Federalist?’  by  Holmes  Alex¬ 
ander,  and  then  I  would  like  to  insert  the  complete  article. 

Senator  Butler,  It  will  be  so  ordered. 

Senator  Jenner  (reading) : 


While  the  founders  favored  majority  rule,  they  also  felt  that  a  proper  regard 
for  minority  groups  was  part  of  the  political  compact.  One  way  to  insure 
minority  rights  would  be  to  set  up  seats  In  Congress  for  the  various  economic 
and  occupational  groups — such  as  bankers,  debtors,  farmers,  soldiers,  clergymen, 
shippers  and  manufacturers.  Luckily,  the  founders  saw  that  this  would  be 
calamitous  as,  in  fact,  it  has  proved  in  other  nations.  As  an  improved  substitute, 
It  was  decided  to  make  the  powers  of  the  Federal  Government  few,  limited, 
and  defined,  and  to  leave  the  powers  of  the  States  many  and  purposefully  vague. 
This  method  was  regarded  as  a  sure-fire  protection  of  minorities,  since  local  self- 
government  is  bound  in  the  long  run  to  look  after  its  own.  As  Madison  puts 
It,  in  the  Federalist  No.  4,  the  matters  of  everyday  living  belonged  as  close  as 
possible  to  the  people.  He  wrote : 

*The  powers  reserved  to  the  several  States  will  extend  to  all  the  objects 
which,  in  the  ordinary  course  of  affairs,  concern  the  lives,  liberties,  and  proper¬ 
ties  of  the  people,  and  the  internal  order,  improvement,  and  prosperity  of  the 


State.” 

But  here,  once  more,  the  traditional  concept  of  national  sovereignty— this  time, 
the  concept  of  its  domestic  limitations— has  been  maltreated  by  latter  day 
Americans.  That  whole  list  of  States  rights,  ns  given  above  by  Madison,  is  being 
usurped  by  the  central  government,  which  itself  has  come  to  represent  more  a 
sum  of  virulent  minority  pressure  groups  than  the  composite  majority  of  the 

AH  this  foregoing  discussion  relates,  as  you  see,  to  the  difference  between 
what  the  founders  intended  by  the  Constitution  and  what  20th  century  Americans 
have  done  to  the  Constitution.  The  changeless  verities  of  good  government  have 
remained;  it  is  the  integrity  of  the  leaders  and  the  willpower  of  the  people 


which  have  failed.  ^  . 

The  case  may  well  be  hopeless,  and  the  Nation  irredeemably  doomed.  Yet  a 
ray  of  salvation  still  glows  In  the  cold,  clear  truth  of  that  one  fixed  star— the 
Constitution  Itself.  .  .  _ .  .. 

If  the  American  people  could  once  more  understand  and  accept  it,  as  they 
did  In  the  beginning,  we  could  make  another  start. 


Now,  Mr.  Chairman,  I  would  like  for  the  entire  article  to  be 
published  as  a  part  of  the  record.  _  ,  ,  ,  ,  t 

Senator  Butler.  It  will  be  so  ordered.  The  balance  of  the  article 
will  follow  the  quotation  by  the  Senator. 
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(The  article  referred  to  is  as  follows:) 

How  To  Head  tub  Federalist 
By  Holmes  Alexander 

This  Is  the  first  of  a  series  of  12  essays  by  the  nationally  syndicated  columnist 
Holmes  Alexander,  on  the  Federalist  Papers.  Mr.  Alexander  shows  how  Im- 
portant  Is  an  understanding  of  what  the  Founding  Fathers  intended  our  Con* 
stltution  to  be  and  to  do,  as  revealed  by  the  Federalist ;  and  how  disastrous 
is  our  abondonment  of  those  intentions  today.  The  essays  will  appear  in  book 
form  after  they  have  run  serially  in  this  magazine. 

Alexander  Hamilton,  a  Journalist  turned  soldier  and  statesman,  saw  the  form¬ 
ing  of  the  Constitution  as  an  historical  event  of  great  size,  scope,  significance 
and  with  a  special  twist  that  made  it  a  good  news-story.  Writing  for  a  New 
York  newspaper  In  October  1767,  he  observed  that: 

“*  ♦  •  it  seems  to  have  been  reserved  to  the  people  of  this  country,  by  their 
conduct  and  example,  to  decide  the  important  question,  whether  societies  of  men 
are  really  capable  or  not  of  establishing  good  government  from  reflection  and 
choice,  or  whether  they  are  forever  destined  to  depend  for  their  political  consti¬ 
tutions  on  accident  and  force.” 

These  words  of  Hamilton,  in  The  Federalist  No.  1,  have  lived ;  and  so  has  the 
Constitution— but  there  is  an  important  difference  in  their  aging.  For  an  au¬ 
thor's  work  to  last  more  than  a  century  and  a  half  is  a  good  indication  that  he 
has  said  something  imperlshably  Important  to  civilization.  For  a  government  to 
have  lasted  that  long  Is  fair  enough,  but  Is  far  less  conclusive  of  Its  permauenee 
in  history.  Yet  there  is  a  vital  relationship  between  what  Hamilton  said  and 
how  long  the  United  States  of  America  may  be  expected  to  endure.  Our  existence 
as  the  nation  which  the  Constitution  Intended  still  depends  upon  how  we  answer 
the  questions  which  Hamilton  raised: 

Are  we,  as  a  representative  society  of  men,  really  capable  of  good  government? 
Can  we  by  political  reflection  and  choice  retain  what  the  Founding  Fathers 
obtained  for  us? 

Cun  we,  over  a  much  longer  run  of  the  centuries,  continue  to  live  by  the  Con¬ 
stitution  and  Us  meanings?  Or  are  we  doomed  to  the  corruptions  and  destruc¬ 
tion  which  historically  befall  those  nations  whose  people  Just  don’t  know  or 
don’t  care  what’s  happening  to  their  liberties? 

The  lion  and  the  lizard,  as  the  poets  have  written,  roam  In  the  empty  palaces 
where  government  was  left  to  accident  and  force,  to  expediency  and  appease¬ 
ment,  to  cheap  demagoguery  for  popular  acclaim  and  timorous  compromise  with 
high  principle. 

What  was  It  the  Constitution  gave  us,  and  what  are  the  problems  of  modern 
stewardship? 

First  of  all,  it  gave  us  a  nation ;  and  the  foremost  problem  today  Is  to  retain 
and  assert  our  national  sovereignty.  Actually,  this  should  not  be  so  difficult 
The  American  people,  like  those  of  all  other  nations,  are  gifted  by  Nature  with 
an  emotion  which  is  the  best  of  all  protections  of  sovereignty.  Patriotism  Is 
one  of  the  eternal  passions.  It  is  possibly  the  only  mass  emotion  that  Is  uni¬ 
versally  good.  There  never  was  a  time  in  recorded  history  when  men  and 
women  did  not  proudly  live  and  die  for  the  sanctity  of  family,  tribe,  race,  religion, 
and  country.  Patriotism  has  been  the  immemorial  subject  matter  of  art,  music, 
literature,  architecture,  statuary,  legends  and  reams  of  unrecorded  oratory.  The 
love  of  country  has  moved  more  persons  to  perform  sacrificial  deeds  and,  on 
the  other  hand,  has  condemned  more  miscreants  to  everlasting  obloqny,  than 
any  other  imaginable  motivation. 

Patriotism,  as  the  annals  of  man  everywhere  demonstrate,  rises  and  falls 
with  the  civilization  where  it  dwells.  Thus  the  barbarian  on  one  end,  and  the 
bored  intellectual  on  the  other  end,  are  for  the  same  reason  Incapable  of  being 
passionately  In  love  with  their  country.  But  the  sturdy  folk  who  make  the 
brave  beginnings  in  nationhood,  and  the  energetic  men  of  action  who  make  the 
nation  great  and  glorious,  and  the  soldiers  who  Instinctively  understand  the 
sentiments  which  later  are  engraved  on  their  monuments,  these  are  patriots  with¬ 
out  apology  or  any  need  for  analysis  about  the  way  they  feel.  Their  name  Is 
legend  In  every  country  which  ever  amounted  to  a  hill  of  beans. 
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No,  to  keep  America  an  wo  ItiliorlUnl  her,  we  need  the  deep  emotional  safeguard 
of  imlrloiiMN.  rotivcr«eIy,  to  destroy  A  morion  t  or  to  change  lior  beyond  tradi¬ 
tional  recognition,  could  ho  done  by  llio  i»erverHlati,  debasement,  or  debilitation 
of  itmt  sacred  tlmuo. 

Are  these  thoughts  iierltnent  to  our  tiny  mill  |irobtoiu?  H  woutil  Ik»  lillo  to  pre- 
foml  otherwise.  Tho  tmtloiml  founders,  tu  tlu>  f HI Ei  century,  wore  aided  from 
(In'  otttaet  by  llio  hot  tblo  of  imlrlottsm  wbU’b  surged  Into  bulllo  boblml  tho 
new-made  flag  mill  llio  new-heard  erics  of  "Liberty  or  Death,”  "Don’l  Trend 
on  Me,”  nnd  till  Iho  rest.  Wlion  It  came  to  bringing  llio  wjmrnto  Mate*  Into  n 
Union.  which  whh  ttio  ehlef  business  of  tlio  Const  Mill  Ion-makers,  wo  Hint  John 
Jay,  In  Tfiv  bVtlavlht  Xo .  2,  rojolrlng  Hint  "lhdc|»eiidc!d  A  morion  was  not 
composed  of  detached  niut  distant  territories  tllke  tin*  Itrlllsh  Umpire),  hut  Hint 
ouo  connected,  forlllo  wide  spreading  oonntry  wuk  tho  portion  of  our  western 
sons  of  liberty.” 

Hul  today.  In  Iho  business  of  donaturlug  our  American  nnllonallNm,  wo  lmvo 
a  imblto  policy  whtiii  would  change  tho  imldo  lust  for  liberty  lido  some  sort  of 
tnsuramv  policy  which  wo  purchase  from  our  allies  nnd  soiloll  from  our  ninnies. 
And  Iho  Idea  of  rejoicing  hi  rt  Moved  homeland  la  iMipitoardly  rcudcml  nhsnlelc 
hy  Iho  grandiose  theory  Unit  wo  can  nnd  should  develop  a  devotion  for  One 
World. 

This  public  policy  of  denatlnmillrntlon  looks  more  like  it  secret  conspiracy 
when  we  Ihtd  II  planted  tu  places  like  the  educational  system,  Hie  melro|»o1tfnn 
press,  and  the  hdior  force,  where  ll  certainly  never  look  root  of  its  own  accord. 
He  that  as  ll  may,  If  wo  are  going  to  tnlk  such  dates  as  1TT0  mid  178S>.  when 
the  United  Stales  of  America  became  a  country,  we  sfmnhl  also  name  some  20th 
century  dates  when  the  Tufted  Slates  made  turns  In  the  op|tosltc  direction. 

There's  no  donhl  that  America  1ms  never  Ihhui  quite  the  same  since  the  diplo¬ 
matic  recognition  of  Soviet  Itussla  In  ItkW.  The  political  Intercourse  with  a 
ixundry  that  had  disavowed  all  imltomdlsm.  and  pledged  Itself  to  rcvolnllontftlng 
the  world  In  the  name  of  Internationalism,  liegmt  to  have  lnstaid  effects  upon 
the  loyally  of  American  citizens,  Mven  lieforo  Itussla  was  remgidxrd,  Iho  Culled 
Stales  had.  in  HH7,  reversed  Ihe  process  of  our  country's  Idrlh  nnd  commenced  a 
retveat  Into  the  Old  World’s  womb.  Things  might  have  been  different  If  onr 
justdlcatlous  for  Joining  World  War  t  had  Ikvh  frankly  palrloltc  nnd  self-serving. 
Hut  the  excuse  of  doing  something  for  "Ihe  world”  was  In  Itself  n  inversion  and 
dllnllon  of  patriotism,  tt  separated  us  from  ihe  true  love  of  onr  own  country 
and  took  us  from  one  delmiteh  of  tnternatlounl  partlclimtlon  to  another.  When 
we  entered  World  War  1  for  the  wrong  reason,  we  were  weakened  to  Iho  point 
of  accepting  President  Roosevelt's  recognition  of  Itussla  for  a  variety  of  wrong 
reasons.  These  Included  the  delusion  that  Husslau  trade  was  nti  easy  way  out 
of  Ihe  depression. 

With  I0IT  and  HVW  Itchhtd  us.  Ihe  plunge  Into  the  two-occan  blood  bath  of 
World  War  II  mul.  In  11M5,  the  jiolygMuous  arrangements  of  the  United  Nations, 
Invame  acceptable  to  us  almost  without  protest.  When  in  One  World,  behave  ns 
One  Worhlers.  We  had  forgo  Hen  the  llervo  pride  and  protection  of  old-fashioned 
patriotism. 

It  would  be  strange  If  all  this  dissipation  of  our  qualities  did  not  shorten 
our  life-span  as  a  nation.  For  many  years  we  have  conspicuously  failed  to  live 
up  to  Ihe  standards  set  hy  the  Founders.  There  Is  Just  no  way  to  show  that  the 
American  people  acted  upon  reflection  In  the  recognition  of  Russia,  in  the  return 
to  the  Old  World’s  womb,  and  in  the  merger  of  onr  sovereignty  with  live  to 
six  doten  UN  members.  It  can’t  possibly  be  Indicated  that  we  exerted  our 
own  choice  tn  any  of  these  matters.  We  didn’t  know,  we  didn’t  care  enough 
to  And  out,  what  these  surrenders  of  sovereignty  would  do  to  our  liberties.  Hy 
today  we  are  subject  to  treaty  taws  we  never  passed,  to  wars  of  other  people’s 
making,  to  taxes  lu  support  of  alien  and  often  hostile  governments.  And  by 
tomorrow — who  knows? 

This  is  far  from  being  the  end  of  the  mischief  by  which  America  is  being 
denatured.  The  Founders  never  envisioned  self-government  as  a  round  robin  of 
self-indulgence.  They  were  not  so  naive  as  to  suppose  that  the  mass  of  the 
American  people  would  always  have  the  will  power  to  keep  hands  off  the  public 
tilt  and  larder.  But  the  Founders  did  believe  that  the  people  would  practice  self- 
restraint  (as.  Indeed,  they  always  have)  so  long  as  the  political  leaders  main¬ 
tained  the  Constitutional  or  representative  form  of  government.  Thus  James 
Madison,  third  co-author  of  the  Federalist  Papers,  said  in  Number  iO: 
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1  ♦  •  •  It  may  well  happen  Ihal  llio  (Mibllc  voice,  pronounced  by  Iho  representa¬ 
tives  of  llie  |icop!o,  will  lio  more  consonant  lo  Hie  public  good  than  If  pronounced 
by  Iho  |)coplo  themselves." 

Madison  wan  saying,  of  course,  that  good  lenders  who  study  mid  debate  public 
Affairs  nro  bolter  nblo  to  roach  wise  decision*  than  tlio  mas*  of  the  i>cople  arc. 
Hero  fa  nnollier  nuthor's  (bought  which  has  been  durable  enough  to  Inst  for 
more  I  lima  sixteen  decades;  much  longer  limn,  nlnn,  llie  practice  to  which  It  re- 
fern,  For  tho  represent  alive,  or  republican,  form  of  government  darted  to  go 
when  we  turned  to  direct  election  of  Bcnnlors  and  lo  Iho  into  of  |K>pular  referen¬ 
dum*,  now  reduced  to  absurdity  by  commercially  run  popularity  poll*. 

Ity  today,  unhnpplty,  the  purlieu  of  both  Madison  and  Hamilton  hnvo  largely 
desorbs!  Iho  principle  praised  In  The  Federalist.  Modern  political  leaders  have 
hiked  to  feeding  our  people  on  the  njierltlf*  mid  aphrodisiacs  of  human  greed. 
The  wisdom  that  ilow*  from  truly  representative  government  I*  too  often  re¬ 
placed  by  iiolltleftt  auctioneering.  Fcwfonnl  freedom*  of  enterprise  and  Indi¬ 
vidualism  nro  traded  away  for  what  in  now  disgustingly  called  security.  It  Is  nn 
lm|NiNter  word  which  Klnlnl*  for  Ihn  creature  comforls  rind  bodily  desires  sup¬ 
plied  by  the  government-* the  full  Itolly,  the  cosy  quarters,  (ho  certified  medicine, 
the  loose  credit  for  looser  living,  the  license  that  turns  Into  lawlessness. 

Immcsllo  and  foreign  iwdlclcs  coiiio  together  In  a  tonr-down,  level  out,  sharo- 
AmerlrirK-wenllh  program.  Wo  arc  guilty  of  gross  overproduction  In  farm 
and  factory  which  Is  brought  by  tbo  government  and  dumped  overseas.  Tho 
excuses  about  saving  "tlio  world"  nro  related  In  pence  ns  In  war.  The  con¬ 
cern  that  wo  might  properly  feel  about  heaping  n  national  debt  upon  our  children 
Is  not  generally  *up]>o*od  to  ho  "enlightened  self-interest."  Always,  It  Is  "the 
world,"  never  America,  that  gets  tlrst  and  final  con  side  rat  Ion. 

While  tho  Founders  favored  majority  rule,  they  also  felt  that  n  proper  regard 
for  minority  groups  was  part  of  tlio  political  compact.  One  way  to  Insure 
minority  rights  would  be  to  set  up  seat*  In  Congress  for  the  various  economic 
and  occupational  groups— such  ns  bankers,  debtors,  farmers,  soldier*,  clergy¬ 
men,  shlpix'rs  mid  manufacturers.  Luckily,  tho  Founders  saw  that  this  would 
bo  calamltouH  us,  In  fuel,  It  him  proved  In  other  nation*.  As  nn  Improved  sub¬ 
stitute,  It  was  decided  to  make  the  powers  of  the  Federal  Government  few.  limited, 
and  defined,  and  to  leave  tho  powers  of  tho  States  many  and  purposefully  vague. 
This  method  was  regarded  as  a  sure-fire  protection  of  minorities,  since  local 
self-go  verm  nent  Is  hound  In  the  lotlg  fun  to  look  after  Its  own.  As  Madison  put 
It,  In  Tho  Federalist  No.  4,  the  matters  of  everyday  living  belonged  as  close  as 
possible  to  tho  people.  He  wrote; 

"The  isiwers  reserved  to  tho  several  States  will  extend  to  all  the  objects 
which,  In  the  ordinary  course  of  affairs,  concern  the  lives,  liberties  and  prop¬ 
erties  of  Iho  people,  and  the  internal  order,  Improvement  and  prosperity  of 
the  Stale.” 

Hut  here,  once  more,  Iho  traditional  concept  of  national  sovereignty — this 
time,  llie  concept  of  Its  domestic  limitations— has  been  maltreated  by  latter 
day  Americans.  That  whole  list  of  States  rights,  ns  given  above  by  Madison. 
Is  Isdiig  iisiiriKHl  by  the  Central  Chivernment,  which  Itself  has  come  to  represent 
more  a  Mlhi  of  virulent  minority  pressure  groups  than  the  composite  majority 
of  the  Nation. 

All  tills  foregoing  discussion  relates,  as  you  see,  to  the  difference  between 
what  the  founders  Intended  by  the  Constitution  and  what  20th  century  Ameri¬ 
cans  have  done  lo  the  Constitution.  The  changeless  verities  of  good  govern¬ 
ment  have  remained ;  It  I*  the  integHty  of  the  leaders  and  the  will-power  of 
the  people  which  have  failed. 

The  ease  may  well  bo  hopeless,  and  the  Nation  Irredeemably  doomed.  Yet  a 
ray  of  salvation  still  glows  In  the  cold,  clear  truth  of  that  one  fixed  star — the 
Constitution  Itself. 

If  the  American  people  Could  once  more  understand  and  accept  it,  as  they 
did  In  the  beginning,  we  could  make  another  start. 

Senator  JfcNttErt.  Thank  you  very  touch.  And  as  I  understand 
I  will  be  permitted  to  appear  here  some  time  tomorrow  before  the 
close  of  the  hearing! 

Senator  BtnufiR.  Yea,  indeed. 

We  have  today  Mr.  Smith  from  Lubbock,  Tex.,  whu  Is  not  feeling 
well,  and  he  has  asked  me  to  let  him  speak  first. 

Will  you  please  come  forward. 
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I  might  say  for  tho  record  (hat  Mr.  Smith  is  a  former  Lioulcnant 
Governor  of  tho  State  of  Toxns, 

STATEMENT  OF  JOHN  LEE  SMITH,  FORMER  LIEUTENANT 
GOVERNOR  OF  TEXAS 

Mr.  Smith.  As  a  preliminary,  also,  I  have  practiced  law  from  tho 
justico  court  to  tho  Supreme  Court  for  moro  than  40  years,  which  I 
think  is  really  moro  qualification  for  any  presentation  I  make  to  this 
committeo  than  having  been  lieutenant  governor  for  0  years. 

I  wish  to  mnko  this  statement : 

Opponents  of  t lie  Jonner  resolution  mnko  much  of  tho  so-called  tri¬ 
partite  system  of  government  established  under  tho  Constitution,  nml 
advanco  tho  argument  that  tho  resolution  will  disturb  whnt  they 
call  tho  oven  balance  of  power  among  tho  executive,  legislative,  and 
judicial  branches  of  the  Government  . 

In  the  first  place,  it  is  n  false  assumption  that  tho  tlirco  spheres  of 
power  aro  evenly  balanced  under  tho  Constitution.  Tho  ullimnto 
sovereignty  of  tho  people,  acting  through  tho  several  States  ami  tho 
Congress  cliosen  directly  by  them,  is  clearly  recognized  and  specifically 
established  in  tho  following  provisions: 

1.  In  tho  positivo  reservation  of  all  powers  not  delegated  by  tho 
Constitution  to  tho  Federal  Government,  not  prohibited  to  tho  Slates, 
to  tho  people,  or  to  tho  States,  in  ariclo  X. 

2.  Secion  1  of  article  I,  provides  that: 

All  legislative  powers  herein  granted  shall  ho  vested  lu  a  Congress  of  the  United 
States,  which  shall  consist  of  a  Senate  and  House  of  Representatives. 

This  body,  tho  Congress,  consists  of  tho  directly  chosen  representa¬ 
tives  of  tho  people  in  whom  resides  tho  ultimate  sovereign  power. 

After  having  detailed  tho  legislative  powers  of  tho  Congress  in  sec¬ 
tion  8  of  article  I,  the  articlo  is  concluded  with  theso  emphatic  and  sig¬ 
nificant  words: 

And  (the  Congress),  to  make  nil  laws  (Interpolating  “but  all  laws")  which 
shall  be  necessary  and  proper  for  carrying  Into  execution  the  foregoing  rowers, 
and  all  other  powers  vested  by  this  Constitution  In  the  Qorernnient  of  the  United 
States,  or  in  any  department  or  officer  thereof. 

This  language  is  not  ambiguous.  It  clearly  means  that  the  powers 
of  government  granted  by  the  Constitution,  be  they  legislative,  execu¬ 
tive  or  judicial,  can  be  exercised  only  in  the  manner  set  out  by  tho  act 
of  Congress.  This  gives  to  the  Congress  the  positive  authority  to  out¬ 
line  the  procedure  and  prescribes  the  limitations  under  which  both  the 
executive  and  judicinl  departments  perform  their  functions.  It  clearly 
vests  both  a  restraining  and  a  regulatory  power  in  the  Congress  over 
the  other  two  branches  of  Government. 

To  argue  otherwise  is  to  make  a  mockery  of  this  provision  of  the 
Constitution. 

Notwithstanding  this  clear  vestiture  of  power  in  the  Congress  tho 
present  Supreme  Court  has  usurped  to  tne  judiciary  much  of  this 
authority  by  in  effect  declaring  that  the  Congress  shall  exercise  the 
powers  granted  to  it  in  accordance  with  the  regulations  laid  down  by 
the  Supreme  Court. 

Section  6  of  article  I  provides  that  “each  House  may  determine  the 
rules  of  its  proceedings.”  This  unqualifiedly  vests  in  the  Congress 
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exclusive  nml  unlraminolcd  power  to  dctermineits  own  rules,  includ¬ 
ing  tlio  proccduro  mid  scope  of  authority  of  nil  its  committees, . ami  of 
course  embraces  tho  proccduro  and  authority  of  its  investigating 
committees. 

It  will  l»  noted  that  tho  word  “determine”  is  used  in  this  specific 
and  exclusive  grant  of  power.  It  is  axiomatic  in  law  that  “determine” 
means  to  "adjudge,  to  decide,  to  decree,  to  fix.”  Clearly  here  the  Con¬ 
gress,  and  not  tho  courts,  ndjudgo  decree,  determine,  and  fix  their  own 
rules.  It  is  a  constitutional  power  ns  fundamental  as  the  Executive’s 
right  to  veto  a  bill,  or  the  Court’s  right  to  issue  a  proper  writ. 

More  than  ono  President  of  tho  United  States  has  vetoed  many  bills 
on  tho  grounds  that  they  wero  unconstitutional.  There  is  no  record 
thnt  his  right  to  do  that  has  over  been  challenged.  It  could  not  be 
oxcept  by  appeal  back  to  the  House  in  which  the  bill  originated. 

No  court  over  took  cogniznnco  of  tho  fact  thnt  tho  Executive  had  a 
right  to  veto  the  bill  because  ho  said  it  was  unconstitutional. 

under  the  authority  of  this  lnngungo  each  Ifouso  of  the  Congress  is 
tho  maker  and  the  judgo  of  its  own  rules;  their  extent,  scope,  etc.,  and 
onco  having  determined  those  rules,  and  their  extent  and  scopo.  of 
power,  that  determination  is  final,  even  as  to  their  constitutionality. 

Vet  in  tho  notorious  Watkins  case  in  which  this  friend  and  fellow 
worker  of  Communists  challenged.  tho  rules  of  Congress,  wo  find  the 
present  Supremo  Court  “determining”  tho  rules  of  Congress,  and  de¬ 
claring  thnt  such  rules  as  determined  by  the  Congress  to  be  uncon¬ 
stitutional. 

I  can  think  of  no  more  brazen  usurpation  of  power  by  one  branch 
of  tho  Government  from  another  than  this  seizure  of  power  definitely 
vested  in  the  Congress.  In  other  words,  the  Supreme  Court  by  judicial 
fiat  vests  a  power  within  itself  which  the  Constitution  has  vested  in 
tho  Congress. 

Seldom.  in  the  history  of  the  Republic  has  more  injury  been  done  to 
our  constitutional  processes  than  was  indicted  by  tnis  infamous  de¬ 
cision;  not  only  in  tho  aid  and  comfort  it  gave  to  the  devotees  of 
communism,  but  in  tho  unwarranted,  unjudicial,  and  unconstitutional 
assault  it  made  on  the  legislative  branch  of  our  Government. 

To  those  who  seem  to  fear  a  disturbance  of  the  balance  of  powers 
as  between  the  three  branches  of  government  I  would  say  that  there 
is  a  genuine  nnd  dangerous  disturbance  and  an  unbalance  of  that 
power,  but  tho  disturbance  and  unbalance  has  been  precipitated  by 
tho  unwarranted  usurpation  of  legislative  power  by  the  Supreme 
Court. 

In  the  Sweezy  case,  in  which  the  defendant  was  specifically  charged 
with  teaching  communism  in  the  University  of  New  Hampshire,  the 
Supreme  Court  denied  to  the  State  the  right  to  even  investigate  this 
individual  who  was  on  the  payroll  of  that  State. 

In  the  Nelson  case,  the  Supreme  Court  freed  this  admitted  Com¬ 
munist  nnd  ruled  that  the  States  cannot  punish  persons  for  sedition. 

In  the  Slochower  case,  which  involved  the  fifth  amendment  pro¬ 
fessor  from  Brooklyn,  the  States  were  virtually  disarmed  from  pro¬ 
tecting  themselves  against  Communists  or  disloyal  employees. 

All  thiSj  the  10th  amendment  notwithstanding. 

In  considering  these  cases,  all  of  which  in  effect  seek  to  strip  the 
States  of  any  defense  against  Communists  and  other  subversives  and 
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whirh  <lo»y  (o  0u» Htiittv* Mu*  logislnlivo  right  lo  iiiuko  Iiiwh  prohibiting 
ftMlitinn,  it  is  wall  to  look  ugnin  in  Uu>  Const  it  ut  ion,  capwinlly  h'huh* 
Clio  Court  hold  in  tin*  Kolsnn  viiho  Unit,  Ihtiiuso  Congress  hud  tmuvled 
tin*  Smith  Act,  it  hud  adopted  exclusive  jmisilirlion  in  Mia  held  of 
sedition. 

To  mo  us  n  lawyer  this  is  the  most  stupid  conclusion  that  allegedly 
informed  jurists  might  bt*  guilty  of. 

Nothing  in  the  Constitution  given  Congress  (his  exclusive  power. 
Nowhere  does  .lie  Const  it  lit  ion  grant  to  the  Congress  the  specilie  and 
exclusive  right  lo  enact  such  legislation.  Commonst'nse,  however, 
teaches  ns  (hat  the  Nation  has  a  rigid  to  preserve  itself  from  its 
enemies,  although  appiuvutlv  (he  pmsent  Hunreme  Court  has  never 
discovemi  this.  Nor  does  the  ('oust  it  id  ion  deny  or  prohibit  to  the 
Stall's  the  rigid  lo  enact  such  legislation.  This  lieing  true,  then, 
article  X  preserves  lo  the  States  this  eight  when  it  says: 

Tlio  jMHvors  lii't  delegated  In  t lio  United  Slates  hy  II to  ('ntiNlltutlnti,  imr  pro- 
lillilttHl  by  ll  In  tbi'  Slates,  uro  reserved  lo  I  he  Hint  pm  respectively,  nr  to  tin'  iieople. 

flout  lemen*  in  view  of  such  obvious  disregard  of  Mu'  plain  spirit  and 
lellor  of  tlio  (’oust  i  tut  ion  by  the  Supreme  (Amrl,  is  it  any  wontler  that 
some  of  us  are  alarmed  for  fear  that  we  are  threatened  with  the  ruin 
of  an  irresponsible  judicial  oligarchy  ? 

And  in  this  conned ion  1  would  stale  that  we  bear  much  now  about 
statements  being  made  (bat  bold  the  Supreme  Court  in  contempt,  I 
wonder  tlmt  someone  1ms  not  railed  attention  lo  I  lie  fart  I  lint  the  pres¬ 
ent  Supreme  Court  by  these  numerous  derisions  and  others  has  bold  the 
Constitution  in  contempt. 

It  should  be  enlightening  to  rend  Iheseroud  paragraph  of  article  VI : 

TbU  Constitution,  and  Itie  lawa  of  tlie  United  States  made  la  pursumuv 
thereof,  etc.,  sliall  bo  the  supremo  law  of  I  lie  limit. 

TUo  architects  of  tho'Constitution  agreed  that,  an  uneontrolled  Su- 
pivnm  Court  meant  despotism.  They  remembered  the  unholy  deeem- 
vivate  of  ancient  Home*  who  usurped  absolute  and  arbitrary  power. 
In  that  ruse*  it  was  10  men  who  chose  to  exercise  all  H  nowers  of  gov¬ 
ernment  the  legislative,  the  executive,  and  the  judicial.  In  our  case 
wo  have  only  nine  who  seek  to  emulate  the  ancient  Homan  decemvirs. 

And  because  the  framers  of  the  Constitution  distrusted  an  uncon¬ 
trolled  Supreme  Court  they  placed  a  lever  of  control  in  the  hands  of 
Congress  in  section  2  of  article  III,  which  reads: 

The  Judicial  power  sliall  extern!  lo  all  ensos  In  law  anil  equity,  arising  uuiler 
this  Constitution,  the  laws  of  the  United  States,  and  treaties  made,  or  which 
shall  bo  made,  under  their  authority;  to  all  eases  affecting  ambassadors,  other 
public  ministers  and  consuls;  to  all  coses  of  admiralty  and  maritime  jurisdic¬ 
tion;  to  controversies  to  which  the  United  States  shall  be  a  party;  to  contro¬ 
versies  between  two  or  more  Mates;  between  a  state  and  citizens  of  another 
state:  between  citizens  of  different  states;  between  a  state  nml  citizens  thereof, 
and  foreign  states,  citizens  or  subjects. 

The  last  section  having  been  amended  by  later  amendments  to  the 
Constitution. 

In  all  cases  affecting  ambassadors,  public  ministers  and  consuls,  and  *hose  In 
whtch  a  state  shall  be  a  party,  the  Supreme  Court  shall  have  original  Ju J  dic¬ 
tion.  In  all  other  cases  before  mentioned— 

which  is  the  whole  scope  of  the  judiciary — 

with  such  exceptions,  and  under  such  regulations  as  the  Congress  shall  make. 
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It  is  qiiifo  obvious,  therefore,  Mint  Min  Congress  nl  ils  own  discm- 
lion  hns  roiisMtulionnl  power  In  except  any,  or  even  nil,  of  I  Iks  afore¬ 
mentioned  cases  from  I  he  appellate  jurisdiction  of  (he  Supreme (kmrl. 

This  again  is  evidence  (hat  Min  f  rim  mix  of  llm  ( 'mini  iluf  ion  inlnmlnd 
Mini.  ultimate  regulatory  mil liorily  ovnr  Mm  Court  should  vest  in  tlm 
legislative  hratirli.  The  Congress  nanriol  only  reduce  ifn  appellate 
jurisdiction,  (ml  it  mm  set  out  llm  regulations' relating  lo  Mm  appeal 
in  siirli  ii  iminncr  iih  il  sens  fit. 

Thu  exercise  of  such  jimvur  hy  Min  Congress  is  now  imperative  if 
( radii ioiiu I  roiiKf  if  ni iritiiil  government  is  lo  he  iiminlainml. 

Kvery  const iliifioiml  right  of  llm  jinopln  in  Mieir  (!o ngresH  and  in 
I  heir  Slates,  is  mrnnrrd  hy  a  Court  Mint  itself  IreatH  llm  Constitution 
with  eontempl imns disivgard;  that  nsurps  lo  itself  powers  Mull  belong 
to  Mm  Congress  and  lo  llm  Stales;  and  Mint  seems  lo  lake,  delight  in 
shattering  tlm  wearily  of  Miiseoimf  ry,  security  hnilt  up  through  legis¬ 
lation  designed  lo  enrh  disloyalty,  treason,  aiid  wditiom  This  ifl  Mm 
task  Mm  Congress  must  fare  tip  lo  and  must  accomplish  Indore  U  is  loo 
lale.  For  these  liaisons,  I  commend  lo  your  serious  consideration  S. 
‘2(110.  Thank  you. 

Senator  Hijtj.f.k.  Thunk  you  ever  ho  much,  Mr.  Smith.  And  I  hope 
that  your  visit  hern  has  noi  inconvenienced  yon  too  much. 

Mr.  Smith.  Thunk  you,  air. 

Senator  Huti.kii.  Is* Miss  Itony  here? 

Miss  Vera  Itony  ? 

STATEMENT  OF  MISS  VERA  RONY,  WORKERS  DEFENSE  LEAOUE 

Miss  ItoN* v.  I  am  Mm  National  Secretary  of  the  Workeix  Defense 
league,  and  1  in  a  here  lo  represent  Mm  organization  in  testifying  lie- 
foreiliisHiilHaimmillee. 

I  ivgivl  very  much  (hat  I  do  not  have  a  prepared  statement,  lav 
cause  we  originally  hoped  that  we  could  have  one  of  onr  general  coun¬ 
sel  testify  in  view  of  the  fad  (hat  would  have  I  men  a  more  technical 
mid  luwyer-like  approach.  And  1  would  like  to  have  our  statement 
prepared  hy  a  lawyer. 

The  gist  of  what  I  am  ahout  to  say— and  I  was  present  at  the  meet¬ 
ing  of  the  hoard,  was  sanctioned  hv  it  and  I  am  able  to  s|>enk  quite 
dearly  at  their  direction.  It  was  decided  by  them. 

The  Workers  Defense  league  is  an  organization  for  the  legal  aid 
and  education  of  labor,  and  minority  groups. 

Among  minority  groups  we  include,  also,  political  dissident  groups 
outside  of  the  Communist  conspiracy. 

Mr.  SoimwiNK.  You  nre  a  Socialist  organization,  ai’eiCf  you? 

Miss  Roxy.  No,  sir.  I  would  snv,  jicrlwps.  when  we  were  formed 
in  103G  there  were  more  Socialists  than  any  otlier  kinds  of  individuals 
on  the  board,  but  I  think  that  is  no  longer  true.  I  have  with  me  the 
makeup  of  our  present  board,  and  I  would  like  to  submit  that. 

Mr.  Sourwink.  Why  don’t-  you  insert  that  for  the  record? 

Miss  Roxy.  Yes,  fine.  I  will  insert  that. 

Mr.  Sourwixb.  And  let  it  speak  for  itself. 

(The  document  referred  to  was  not  available  when  the  record  was 
sent  to  the  printer.) 

Miss  Rony.  This  organization  was  actually  founded  to  combat  the 
Communist  efforts  to  dominate  the  labor  movement  in  the  days  when 
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tlmt  movement  was  still  young  and  open  for  domination..  Therefore, 
onr  organization  linn  a  history  of  conflict  nml  difficulties  with  tho 
Communist  Curly. 

1  think  Hint,  wo  know  them  from  sml  oxj>or!cnco  very  well,  nnd  nro 
therefore  very  sympathetic  with  tho  efforts  of  Huh  sulmommitlco  to 
strong! !um  ilio  internal  security  of  tho  (lovermnont  nml  to  try  to 
control  that  very  dangerous  conspiracy. 

However,  wo  ilo  oppose  Semite  hill  2(V10,  while  lwing  anito  sympa¬ 
thetic  with  wlmt  it  wishes  to  accomplish,  lieennso  wo  reel  flint,  tho 
right  of  the  Snnremo  Court  to  review  the  nets  of  Congress,  nml  Stnto 
legislatures,  nml  of  the  execulivo  hrnnch  of  tho  (lovernment,  nro  very 
important  ns  n  kind  of  balance  wheel  to  redress  tho  sometimes  over- 
zeiuqus  nctivities  of  the  other  branches  of  (lovernment  in  what  nro 
legitimate  nml  worthy  objectives. 

Senator  JUm.mi.  lint  do  yon  not  think  flint  Congress  in  its  turn 
should  discipline  tho  Court,  mnylio,  in  its  overzenloits  nctiviticst 
Miss  Honv.  Weil,  sir,  I  see  tlmt.  point. 

Senator  lUrri.wi.  Or  would  you  rather  put  your  fnilh  in  judges 
than  in  I  he  elected  representatives  of  the  people? 

Miss  Rosy.  No,  sir,  not.  quite.  Might  I  answer  by  saying  that,  if 
T  remember  eorreetly  in  the  10510’s — I  hope  I  was  of  ngo  to  vote  than — 
at  that  time,  it  seemeil  tlmt  Congress  was,  jmrlmps,  running  in  tho 
direction  tlmt  many  here  present  did  not  entirely  nnprovo  ui  terms 
of  economic  reform*  whicli  were  dono  hastily,  probably  with  good  in¬ 
tention,  hut  with  somo  carelessness  with  regard  to  the  rights  of 
property. 

At  that  time  it  was  tho  Supremo  Court  which  hold  Imck  finally  nnd 
imposed  restrictions  on  llieso  somewhat,  ovorzcnlous  elements  of  tho 
Communists.  This  could  have  been  taken  care  of  in  a  moro  consti¬ 
tutional  way,  because  the  Supreme  Court  had  imposed  tlmt  kind  of 
limit^  halting  that  activity.  So  it  was  not  dono  regardless  of  tho 
constitutional  rights  of  tho  individual. 

Now  we  feel  from  our  work  tlmt  at  the  present  timo  tho  balanco 
wheel  1ms  swung  the  other  way  nnd  that,  tho  Congress  and  tho  execu¬ 
tive  branch  mm  tho  Stnto  legislatures  in  their  great  desire  to  cop© 
with  the  Communist  conspiracy,  which  I  will  admit  is  quito  diabolical 
and  difficult  to  cope  with,  have  made  such  efforts  with  due  vinlenco 
frequently  to  tho  constitutional  rights  of  our  citizens— tho  right  of 
free  speech  nnd  freo  assembly  nnd  nbovo  nil  tho  right  of  duo  process. 
We  have  in  onr  work - 

Senator  Tltm.r.R.  What  is  there  loft  of  tho  20  years  of  labor  of  tho 
Cqngress(  and  tho  executive  branch  to  cope  with  the  Communist  con¬ 
spiracy  since  these  recent  Supremo  Court  decisions — whnt  remains  of 
it — was  there  anything  good  about  it! 

Miss  Ronv.  Oh,  sir - 

Senator  fim.v.R.  Then  some  of  tlie  good  must  have  been  preserved 
and  it  has  not  been  under  any  of  these  decisions.  It  is  completely  that 
the  work  of  the  Congress  has  been  brought  to  a  standstill. 

Miss  Rony.  Would  you  soy  that  these  decisions  have  been  destruc¬ 
tive  rather  than  limiting!  I  have  understood  them  and  the  organiza¬ 
tion  that  I  represent  nave  understood  them  to  be  not  destructive 
criticism. 
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Senator  Butler.  Wo  linvo  an  example — hem  this  morning — where 
ii  very  attractive  lady,  not  even  under  oath,  tioliody  trying  to  badger 
hoi*  or  fo  do  anything  (hoy  should  not,  infused  to  answer  a  question 
Ikmmiuko,  why,  she  sunlit  is  not  wilhin  Bioscope  of  this  inquiry.  Hero 

wo  mv  holding  a  hearing  on  u  hill - 

Miss  Honv.  Hut  sho  did  answer  you. 

Senator  Butler.  And  sho  has  the  temerity  to  come  hero  and  tell  tho 
Congress  of  the  United  Stales  that  it  is  not  within  tho  scope  of  our 
imiuiry. 

Is  that  (ho  hind  of  an  investigative  power  you  think  that  tho  Senate 
should  have?  So  that  every  witness  wo  rail  on  any  question  says, 
“Well*  who  are  you  to  bo  nsking  us  any  quest  ions.  The  Supremo  Court 
said  you  can't  do  it.  Wo  want  to  know  what  are  your  powers,  what 
law  you  am  opera!  ing  under.” 

Miss  Ron V.  Mr.  (Ttuirnuin,  I  I*  Hove - 

Sonntor  Butekh.  And  completely  tie  the  hands  of  the  Congress? 
Miss  Konv.  1  do  not  think  that  young  lady  could  tio  your  hands. 
Senator  Butler.  She  couldn't  tio  mine.  Smo  wouldn't  tio  mine,  I 
will  toll  you  that. 

Miss  Ron  y.  My  uudcrstaiiMiigof  it— — * 

Senator  Butekr.  But  that,  is  the  net  result  of  it,  that  tho  Congress 
now  hns  no  way  whatever  of  dealing  with  the  Communist  conspiracy. 
Twenty  years  of  work  thrown  out  of  tho  window.  Tho  people  want 
it— tho  vast-  majority  of  tho  pcoplo  want  to  protect  tho  people  against 
tho  Communist  conspiracy. 

All  of  I  Ito  work  of  the  States  Imvo  been  overthrown  under  this  Nel¬ 
son  decision,  40  subversive  control  laws  of  *10  sovereign  States  have 
been  overthrown. 

Tho  congressional  right  to  investigate  has  been  so  hampered  that  it 
is  almost  nonexistent. 

Wlmt  is  there  left  to  us? 

Miss  Rony.  There  is  the  possible - 

Senator  Butekr.  What  is  there  left  to  this  Congress  now  ? 

Miss  Rony.  Is  it  not  |>ossiblo  for  your  committee  or  ajiy  other  com¬ 
mittee  of  tho  Congress  to  say  to  a  witness  now,  “This  is  exactly  the 
matter  under  deliberation  here.  You  am  testifying  here  for  stated 
reasons.” 

Senator  Butekr.^  Have  you  ever  conducted  an  Internal  Security 
Sukommittcc  meeting? 

Miss  Rony.  I  followed  them. 

Senator  Butekr.  I  do  not  think  them  has  ken  anybody  in  this 
Congress  that  has  tried  to  be  mom  of  a  gentleman  than  I  have, 
who  has  learned  over  backward  to  be  fair  to  anybody  that  comes 
before  this  committee.  And  1  do  not  think  there  lias  ever  been  any¬ 
body  that  has  been  mom  contemptuously  treated  by  people  who  re¬ 
fused  to  answer  and  assist  their  country  in  a  very  vital  emergency. 

Miss  Rony.  What  I  would  like  to  do,  if  I  may,  before  I  come^ - 

Senator  Butler.  It  is  almost  impossible  to  follow  the  rule  that  you 
would  have  us  follow  and  to  follow  the  rule  laid  down  by  the  Supreme 
Court,  to  have  to  explain  to  every  witness  that  comes  before  you,  the 
scope  of  your  investigation,  why  you  are  asking  this  question,  and 
so  forth.  How  are  you  ever  going  to  get  to  the  bottom  of  anything? 
Here  we  had  the  lady  this  morning,  that  I  am  talking  abont^-we 
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will  go  right  back  to  hero — presenting  n  slntement,  saving  sho  was 
lioi'o  representing  an  organization,  and  sho  refused  to  toll  us  who  tho 
people  were  that  were  interested  in  tlio  organization  so  that  tho  Con¬ 
gress,  like  nnyliody  olso  that,  wants  to  rend  a  statement  or  a  letter 
would  liko  to  know  something  about  tho  background  and  the  origin 
of  it.  Wo  nro  oven  denied,  that — wo  cannot-  oven  know  who  wroto  tho 
statement.  Under  some  silly  imagination  of  hors  that  tho  Supreme 
Court  tloes  not  permit,  tho  Congress  to  do  that. 

Miss  Roxy.  1  think  tho  Supremo  Court  would  uphold  you  on  that. 
May  I  for  a  ininnto - - 

Senator  Rutlek.  I  am  glad  you  lmvo  that  much  cotilldenco  in  them. 

Miss  IIony.  I  would  liko  for  a  minute  to  fry  to  put  tho  shoo  on  tho 
other  foot.  T  think  that  deserves  some  consideration.  Wo  deal  with 
peoplo  who  believe— who  nro  accused  under  tho  Federal  employment 
security  program  which  is  one  of  tho  mnttors  covered  by  tho  .Tenner 
bill,  these  people  believe  that,  they  lmvo  been,  fired  unjustly  and  eomo 
to  us  for  help.  Now  in  the  course  of  trying  to  understand  thoso 

OftSCS - - 

Senator  Rvti.kr.  Well  now,  may  I  make  this  Hear  to  you?  I  did 
not  voto  for  the  .Tenner  bill.  I  am  boro  ns  the  chninnnu  conducting 
thoso  proceedings.  And  when  tho  bill  camo  up  in  tho  committee  I 
voted  to  have  this  hearing  because  at  that  timo  I  was  not  prepared 
to  grasp  the  broad  sweep  of  tho  .leaner  bill.  What- 1  do  in  tho  future 
is  my  own  business.  And  I  shall  do  what-  my  conscience  tells  mo  I 
ouglit  to  do.  Hut  I  think  there  nro  many  areas  covered  by  the  .Tenner 
bill  that  could  be  covered  in  another  way. 

Miss  Roxy.  I  am  very  happy  to  hear  that.  I  would  liko  to  dis¬ 
cuss  tho  Federal  employees  security  part  of  tho  billj  because  that  is 
the  part  that  I  think  I  am  somewhat  competent,  m  terms  of  our 
organization,  to  discuss  in  a  more  detailed  way. 

Two  things  in  that  program,  particularly,  hnve  come  to  our  atten¬ 
tion  that  have  worr  ied  us  a  great  deal. 

Tho  first  of  thoso  things  is  the  Attorney  General’s  list  with  which  I 
know  you  are  all  familiar,  so  I  do  not  have  to  describe  it. 

We ’first  came  across  that  important,  matter  because  the  employees 
who  are  treated  under  it  according  to  the  Executive  Order  10450  are 
evaluated  in  terms  of  memliership  in  our  connection  with  organiza¬ 
tions  listed  by  the  Attorney  General. 

Senator  Ritti.er.  May  I  ask  one  question?  I  do  not  want  to  disturb 
yon  further.  Po  you  believe  that  Federal  employment  is  a  privilege 
or  a  matter  of  rigid  ? 

Miss  Roxy.  I  believe,  sir,  I  do  believe  that,  the  Supreme  Court,  if 
vou  will  forgive  me,  was  quite  right  that  it  is  probably  a  privilege. 
1  go  that  far.  That  it  is  probably  a  privilege,  but  this  does  not  mean 
the  people  may  be  deprived  of 'it  illegally.  And  this  is  wlmt  the 
Court  said,  and  I  think  that-  that,  in  this  matter,  is  their  position. 

Assume  that  it  is  a  privilege  and  working  on  that,  I  don’t  see.  how 
we  can  assume  it  is  a  right,  I  would  not  wish  to  go  that.  far.  These 
people,  nonetheless  have  these  jobs,  working  hard,  have  worked  on 
them,  were  fired  and  the  problem  came  up  they  had  been  accused  of 
membership  in  such  and  such  an  organization.  Thereupon  the  ques¬ 
tion  comes  what  is  the  Attorney  General’s  list?  What  is  it?  And 
it  turns  out  as  follows — and  I  have  data  on  this — I  will  be  happy  to 
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answer  questions  on  it — tliat  the  Attorney  General’s  list  is,  Aral*  cetab- 
lislicd  liv  Hut  in  11141  or  1042  by  Attorney  General  Frank  Murphy. 
When  the  list  wus  established  it  was  a  private  list  ami  not  public. 
At  that  tiiuo,  many  of  the  organisations  on  the  list  were  not  even 
notified  of  it  that  they  were  on  Iho  list.  There  was  no  opportunity 
given  to  them  to  defend  themselves,  to  present  arguments  to  the  con¬ 
trary  to  indicate  why  they  should  ho  on  the  list. 

They  were  simply  placed  on  the  list.  The  list  was  made  public 
in  1048,  I  think,  f&voval  years  later,  at  any  rate. 

At  that  time  the  organizations  realized  that  they  were  in  this  posi¬ 
tion.  Nonetheless,  there  was  no  opportunity  for  bearings,  there  was 
no  mechanism  for  these  organizations  to  attempt  to  clear  themselves 
to  try  to  protect  the  cnreors  of  people  who  had  at  one  time  or  another 
been  connected  with  them. 

In  short,  in  this  America,  we  have  the  most  freedom  of  anywhere 
in  the  world  and  on  which  we  pride  ourselves  on  our  lawful  way  of 
life.  People  had  no  way  whatsoever  trying  to  establish  the  fact  that 
these  organizations  nmy  not  have  been  subversive,  tliat  they  wore  not 
connected  with  the  Communist  conspiracy,  and  that  those  individuals 
connected  with  them  st  ill  had  certain  rights. 

Mr.  Houkwink.  This  is  an  interesting  discussion,  but  would  you 
tell  ns  what  it  has  to  do  with  the  bill  S.  2fi40? 

Miss  ItoNv.  Only  this,  sir,  that  the  Attorney  General’s  list  has  in 
our  opinion  been  conducted  in  a  way  not  consonant  with  tlm  American 
tradition  and  with  the  Constitution.  And  that  we  very  (irmly  believe 
that  the  Supremo  Court  review  of  matters  connected  with  that  pro- 

i'rnm  such  as.  for  instance,  the  Attorney  General's  list,  which  has  now 
for  10  yen  re  been  awaiting  some  kind  of  decision  and  which  we  hoj>e 

t  o  hr i  ng  bef ore  the  Supreme  Con rt - 

Mr.SomnviNH.  Who  is 11  we”! 

Miss  Kony.  Pardon  me? 

Mr.  Sour  wink.  “Whoisuwe?” 

Miss  Pony.  ”We”  is  the  Workers’  Defense  League,  we  are  sponsor¬ 
ing  one  of  the  organizations. 

Mr.  Sourwink.  Are  you  on  the  Attorney  General’s  list? 

Miss  Kony  Pahihjn.  Pardon? 

Mr.  Soukwink.  Are  von  on  that  list  of  the  Attorney  General? 

Miss  Kony.  Do  we  what) 

Senator  Buti.kii.  Is  the  Workers  Defense  League  on  that  list? 

Miss  Pony.  Absolutely  not. 

Mr.  Souhwinr.  How  are  you  going  to  raise  the  question  then? 
Miss  Kony.  What  we  doiie,  sir,  is  that  we  are  testing  the  list  on 
the  basis  of  the  Independent  Socialist  League.  And  we  have  no 
sympathy  with  the  political  beliefs  of  this  organization,  we  simply 
think  they  are  crazy.  I  have  said  so,  but  we  think  that  they  have  a 
right  to - 

Mr.  SornwiXE.  You  mean  you  initiated  litigation  in  their  behalf? 
Miss  Kony.  We  have  initiated  litigation;  that  is,  we  are  raising  the 
money  to  sponsor  the  case. 

Mi\  Sourwine.  Did  you  ever  hear  of  champerty  in  maintenance? 
Miss  Kony.  Yes,  sir. 

Mr.  Sovrwink.  Do  yon  think  maintenance  is  involved  in  the  situ¬ 
ation  with  respect  to  your  organization  in  this  that  you  say  is  crazy? 
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Miss  Rony.  I  do  not  know  wlmt  specific  thing  you  are  referring  to. 

Mr.  Souk  wine.  1  am  talking  about  the  litigation  which  is  brought, 
not  on  behalf  of  or  by  an  organization  whicii  has  an  actual  interest 
but  which  is  supported  by  some  other  organization  or  a  person  that 
does  not  have  an  interest. 

Miss  Rony.  Tho  independent — officially  the  Iiuleiamdeut  Socialist 
Leaguo  has  appealed  this  case  for  the - * 

111*.  Souhwinr.  Hut  unofficially  you  are  supporting  it? 

Miss  Rony.  Unofficially.  They  ao  not  have  a  nickel. 

Senator  Rutler.  Does  your  objection  go  beyond  the  loyalty  and 
security  program,  because  1  think  yon  are  sort  of  beating  a  dead 
horse  because  the  Supreme  Court  sort  of  killed  that  ono  along  with 
the  other  one. 

We  get  that  point.  Now  what  other  objections  do  you  have  with  it? 

Miss  Rony.  We  lielievo  that  much — we  happen  to  imvo  our  particu¬ 
lar  ex|>erieneo  with  tho  Federal  pregram,  but  wo  believe  that  the 
State  investigations  and  Stato  security  pregrams  tend  to  have  most 
of  the  objectionable  features  and  much  more  strenuous  in  some 
features  than  the  Federal. 

Senator  Rutler,  Even  though  the  people  of  the  several  States  want 
to  live  that  way  and  the  majority  of  the  people  pass  that  bill,  you 
think  that  the  State  should  not  have  the  right  to  preserve  itself? 

Miss  Rony.  I  think  maybe  they  feel  this  way  today.  The  question 
is  whether  thoy  will  feel  that  way  later— tomorrow  might  be  too  late. 

Senator  Butler.  It  is  too  late  for  what? 

Miss  Rony.  Well,  I  think  that  as  in  this  instance  1  cited,  if  the  Su¬ 
preme  Court  had  not  perhaps  held  up  some  of  the  very  radical  re¬ 
forms  of  the  New  Deal  that  a  lot  of  people  would  have  had  their 
business  regulated. 

Senator  Rutler,  I  know.  Rut  let  us  stick  with  wlmt  we  are  talk¬ 
ing  about  here. 

Miss  Rony.  I  think  it  is  a  very  similar  thing.  People  want  things 
which  are  not  quite  within  the  keeping  of  our  own  particular  tradition. 

Senator  Butler.  You  mean  the  State  has  no  business  to  formulate 
its  own  security  program,  the  people  living  in  the  several  States  do 
not  have  the  right  to  protect  themselves  against  Communist  infil¬ 
tration? 

Miss  Rony.  Sir,  I  thing  the  security  is  a  national  business. 

Senator  Butler.  You  do — you  think  that  the  Federal  Government 
should  tell  the  State  of  Maryland  for  instance,  who  they  can  and 
cannot  employ?  And  then  will  you  take  a  step  further  and  say  they 
should,  also,  have  that  right  as  to  individual  employment  in  private 
enterprise?  Is  that,  also,  a  Federal  problem? 

Miss  Rony.  May  I  answer  you— I  do  not  think  that  the  Federal 
Government  has  the  right  to  tell  the  State  of  Maryland  who  they 
should  or  should  not  employ.  But  I  think  the  Federal  Government 
may  have  the  right  to  tell  the  State  of  Maryland  how  to  evaluate 
a  particular  aspect  of  this  employee’s - 

Senator  Butler.  Not  how  to  employ,  but  who  to  employ? 

Miss  Rony.  Employable— they  don’t  have  to  employ  them* 

Mr.  Sourwine.  They  can  tell  them  to  fire  and  not  to  fire? 
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Miss  Rony.  In  behalf  of  my  organization  I  would  not  want  to  go 
any  further.  Hut  I  do  think  that  the  Federal  Government  can  judge 
whether  a  man  is  a  Communist. 

Senator  Butler  .  All  right.  While  we  are  on  that  point,  do  you 
think  that  the  Supreme  Court  has  better  facilities  for  determining 
who  is  subversive  over  the  FBI  ?  Do  you  think  they  are  posseseed  with 
all  knowledge  on  that  subject  and  say  who  shall  and  shall  not  be  Bred 
as  being  a  subversive ?  What  information  do  they  have?  They  have 
no  sources  of  information.  The  question  is  one  of  policy. 

Miss  Rony.  Thatisright. 

Senator  Butler.  It  is  not  a  judicial  matter  at  all.  It  is  a  matter  of 
legislative  policy  as  to  how  the  Government  of  the  United  States  shall 
treat  its  own  employees  and  how  the  several  States  shall  treat  their 
employees. 

Miss  Rony.  I  grant  thnt  completely,  and  I  think  that  if  you  gentle¬ 
men  were  not  makingpolicy  it  would  be  a  terrible  day  for  this  country. 

Senator  Butler.  They  are  losing  that  role. 

Miss  Rony.  No,  sir.  All  I  think  that  we  are  trying  to  say  here  is 
that  what  the  Supreme  Court  does  is  it  reviews  the  way  in  which  the 
legislature  and  the  executive  branch  proceeds,  the  way  in  which  it 

Eroceeds,  whether  it  goes  beyond  the  limits  where  the  individual  has 
is  sphere  of  rights,  whether  it  invades  his  rights,  whether  the  way 
in  which  it  proceeds,  on  what  it  has  decided  to  do,  is  consonant  with 
our  liberties. 

Senator  Butler.  Let  us  take  the  most  elementary  case.  You  cannot 
bring  a  newspaper  reporter  in  and  ask  what  the  source  of  information 
of  his  story  is,  because  if  you  do  you  destroy  the  press.  Because  people 
won’t  talk  if  thev  know  that  the  man  they  talk  to  and  give  the  story 
to  will  be  hauled  up  and  have  to  say  that  “John  Doe  gave  me  that 
story.”  Yet  you  say,  in  effect,  that  the  files  of  the  FBI  should  be 
public  property  and  everybody  in  it,  everybody  whohas  given  anything 
to  the  FBI  shall  be  made  to  appear  the  same  as  in  a  criminal  case  when 
it  comes  down  to  somebody’s  loyalty  or  security  of  the  Government. 

Miss  Rony.  Mr.  Chairman,  I  don’t  think  that  is  what  the  Supreme 
Court  said.  _  I  would  like.  to  say  something  there.  This  is  an  aspect 
of  the  security  problem  with  which  we  are  very  familiar. 

Senator  Butler.  We  have  a  lot  of  witnesses.  It  is  very  interesting 
to  talk  to  you.  And  I  do  not-  want  to  cut  you  off,  but  we  do  have  a 
lot  of  witnesses.  I  would  like  to  know,  just  get  into  the  record  as 
quickly  as  you  can,  your  objections  to  the  Jenner  bill. 

Miss  Rony.  All  right,  I  think  I  have  made  the  fundamental  ones. 

I  would  like  to  answer  the  question  that  youraised.  I  would  say 
that  the  Supreme  Court  decision  in  the  matter  of  the  FBI  files  was 
a  very  specific  and  limited  one.  What  they  said  was  that  if  an  agent 
testifies,  if  the  FBI  testified  against  a  person,  that  that  person  or  his 
counsel  has  the  right  to  examine  that  specific  testimony  which  is  used 
against  the  man.  Not  any  old  testimony.  Not  any 'testimony  here 
and  there.  Not  any  old  FBI  files,  but  the  testimony  relating *to  the 
problem.. 

Senator  Butler.  That  is  exactly  what  did  happen,  and  the  Con¬ 
gress  in  the  last  6  months  has  passed  a  law  to  remedy  it,  and  the  At¬ 
torney  General  has  asked  us  to  pass  that  law  and  it  has  been  passed — 
that  case  has  been  legislatively  reversed. 
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Miss  HonV.  1  llittik  if  ian  good  law,  hui  WOahonld  Ibid  «>ul.  what— 
I  «to  not  think  Hint  la  wlirtt  the  Supreme  Court  Inca  til.  1  wish  you 
could  sit  for  l  hour  and  hear  some  of  Urn  witnesses  that  ere  brought 
up  oh  security  charges.  Wo  do  hot  know  wind  the  evidence  is;  wo  do 
not  know  who  gave  It.  The  follow  low  lost  Ids  loti. 

Senator  HuTi.rn.  You  moan,  when  ho  loses  his  job,  there  Is  only  oho 
employer  in  the  World ;  that  Is,  tho  Government  of  (ho  United  States? 

Miss  IIony.  Sir,  It  Is  not  oidy  tho  (lovornment.  of  tho  United  Stntos. 
There  are  veterans’  rights  Involved  with  many  of  these  matters. 
There  is  admission  to  (lie  public,  bousing  involved.  For  Instance,  tho 
At  toHtey  General  lists  loyalty  eases.  There  are  nil  kinds  of  peripheral 
life  whi-'li  ajvponr  in  everyday  life  In  addition  to  lining  employed  by 
the  Federal  Government.  Wo  ran  bring,  and  we  have  brought,  10 
witnesses  of  the  highest  cnlilier  who  say,  “I  have  known  this  man  for 
somo  20  .veals';  he  is  not  a  Communist.  ’  I  f  ho  is  a  Communist,  1  am  a 
Communist” — ministers,  people  who  are  nlisolutely  unimpeachable, 
lint  it  does  not  help  the  man  lieeanse  somebody  has  said  something 
about  Idm  which  apparently  is  still  damaging.  And  wo  do  not  know 
whatit  is. 

Mr.  Sovrwink,  The  testimony  of  any  person  that,  another  person  is 
not-  involved  in  a  conspiracy  is  not  competent  unless  tho  person  testi¬ 
fying  himself  is  n  part  of  the  conspiracy.  The  only  person  who  can 
legally  deny  for  yon  your  part  in  Hie  conspiracy  is  you,  or  somo  other 
memlier  of  the  conspiracy.  All  any  other  person  can  say  is  that  he  does 
not.  know  you  to  lie  a  memlier.  lie  cannot  testify  that  yon  are  not. 

Miss  Bony.  That  is  why  he  has  to  know  who  neoused  him.  That 
is  just  why. 

I  do  thank  you  for.  listening  to  me. 

Senator  Uvti.kr.  All  rigid.  Thank  you  for  coming. 

Now  we  have  Mr.  GcorgoS.  Montgomery,  Jr.,  from  Now  York  City. 
It  is  nice  to  have  you  here. 

Mr.  SouitwtNK.  Do  you  havo  a  prepared  statement  ? 

$T ATEMENT  Of  GEORGE  S.  MONTGOMERY,  JR.,  ATTORNEY,  COtfDERT 
BROS.,  NEW  YORK  CITY,  N.  Y. 

Mr.  Montoomery.  Io  do  not  linvo  a  prepared  statement,  I  am  sorry. 
I  had  a  difficult  timo  gotf  ;.g  here,  as  it  was,  without  sending  any¬ 
thing  in  advance. 

Senator  Buti-er.  That  is  all  right,  we  will  accept  your  testimony. 

Mr.  Moxtcomery.  Aly  name  is  George  S.  Montgomery,  Jr.,  an 
attorney  in  New  York  City.  I  am  a  member  of  the  Bar  Association 
of  New  York  County,  the  State  of  New  York,  and  the  American  Bar 
Association. 

I  will  mention  two  national  organizations  with  which  I  am  con¬ 
nected  as  a  national  committeeman. 

One  is  For  America,  and  the  other  is  National  Committee  for  Inde¬ 
pendent  Political  Action. 

The  staff  of  the  two  organizations  in  some  respects  are  quite  identi¬ 
cal,  including  J.  Bracken  Lee,  former  Governor  of  Utah;  Dean  Clar¬ 
ence  Manion.  of  Indiana ;  T.  Coleman  Andrews  and  Morgan  Strother, 
of  Richmond,  Va.;  John  U.  Barr,  of  New  Orleans;  A.  D.  Iteinsohn, 
of  Tennessee;  and  the  former  Governor  of  New  Jersey,  Mr.  Charles 
Edison.  Gen.  Bonner  Fellers  is  the  representative  in  Washington. 
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I  nm  hero.  Air.  Chninmm,  not  ns  u  lawyer  Imt  rather  because  of  a 
statement.  which  1  rnw  in  (ho  record  of  (ho  hearings  last  August  mid 
iimdo  by  Senator  •frnnor.  It  appears  in  (ho  report  dated  August  7, 
1007,  nnd  on  page  25,  Senator  donnor  said  (his: 

'I'll®  principal  error  Is  Hint  tho  mnjorlly  of  the  Supreme  Court  of  llie  Untied 
Slnti'H  does  nut  umh-ndiind  tlio  nature  of  the  Communist  conspiracy.  That  is 
I  he  fatal  error. 

I  Imvo  (ho  highest  regard  for  the  Senator  from  Indiana.  I  do  not 
think  (hat  (hero  is  any  American  citizen  flint  regrets  more  than  1  his 
retirement  from  Washington.  Nevertheless.  I  think  Hint  this  state¬ 
ment  is  unwise  mid  inaccurate.  And  I  would  like  to  take  just  a  few 
minutes  this  afternoon  to  discuss  it. 

I  think  it  is  vital  to  the  purposes  of  (his  hill  with  which,  inci¬ 
dentally,  1  am  highly  in  favor. 

It  is  cortninly  diflicull  to  determine  whether  an  individual  or  a 
gronji  of  individuals  is  or  are  familiar  with  the  nature  of  the  Com¬ 
munist  conspiracy.  It  is  particularly  difficult  when  we  are  dealing 
with  a  gentry  who  wear  filack  robes.  In  the  pulpit  of  the  United 
Stales  we  find  individuals  whose  names  arc  associated  with  numerous 
subversive  organizations.  1  nm  inclined  to  say  that  these  gentlemen 
do  not  know  (holinturo  of  the  Communist  conspiracy.  1  would  rather 
descrilio  theinin  tho  words  of  my  former-friend,  tho  late  Alls; it  J. 
Nock,  who  said,  “These  me  tho  men  with  first-rate  sympathies  nnd 
third-rate  tninds.,> 

Another  part  of  the  binck-robed  gentry  we  find  in  tho  academic 
world.  Atm  (hero  t  think  tho  problem  is  even  more  difficult,  becauso 
tho  incmliors  of  the  academic  world  in  numerous  occasions  not  only 
lend  their  unities  to  subversive  organizations  but  in  textbooks  nnd  in 
tho  classrooms  indoctrinate  the  minds  of  American  youth  to  philoso¬ 
phies  that  can  lie  nothing  hut  beneficial  to  the  Communist  conspiracy. 

1  would  liko  to  pivscnt  briefly  n  message  that  comes  from  a  member 
of  this  academic  world.  Last  week  there  appeared  in  the  New  York 
Times  a  letter  signed  by  Stunrt  Chascj  of  Georgetown,  Conn.  This 
letter  is  published  in  the  Fcbrunry  24  issue  of  the  New  York  Times, 
under  this  heading:  “International  View  Urged.”  The  article  reads: 
“Crisis  is  said  to  demand  mankind  priority  over  nationalism.” 

Tho  writer  of  tho  following  letter  is  the  author  of  a  number  of 
books  on  socioeconomic  subjects. 

Now,  Mr.  Chairman,  if  the  footnotes  in  recent  Supreme  Court  de¬ 
cisions  do  not  include  the  name  of  Stuart  Chase,  I  assure  you  it  is  not 
because  of  any  lack  of  ideological  affinity  between  the  men  in  the 
black  robes  nnd  the  learned  doctor,  as  you  may  gather  as  I  read  this 
letter. 

It  is  to  the  editor  of  the  New  York  Times : 

The  disastrous  attack  of  French  warplanes  on  a  Tunisian  village  gives  us 
a  frightening  preview  of  how  a  local  military  officer,  acting  on  his  own,  might 
push  the  button  to  start  a  world  war. 

How  can  the  individual  citizen  respond  to  this  threat?  I  believe  that  more 
and  more  of  us,  as  the  facts  sink  in,  must  swing  over  to  glee  priority  to  an 
International  rather  than  a  national  view.  In  recent  statement  about  the  crisis 
rarely  does  one  And  priority  to  mankind.  Opinions  from  American  scientists, 
statesmen,  soldiers,  leaders  gives  priority  to  the  United  States. 

Interpolating,  what  a  shocking  statement. 

We  are  In  dreadful  danger,  means  that  ITS  millions  of  us  in  48  States,  are 
In  dreadful  danger  of  losing  out  to  Russia.  The  actual  situation,  of  course.  Is 
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that  mankind,  Including  the  Russians — 2,000  million  of  us,  in  6  continents  now, 
and  nil  our  descendants,  arc  In  dreadful  danger  from  blast,  burns  and  strontium 
00. 

It  is  uot  possible  for  nuy  nation  or  combination  of  nations  to  "win*1  a  world 
war  111  the  present  state  of  the  technical  arts.  If  nuclear  war  begins,  every 
nation  will  lose.  Our  leaders  mostly  admit  this  when  pressed,  but  the  Nation 
still  lias  priority  In  their  thoughts  and  words. 

Nationalism  Is  perhaps  the  most  powerful  of  all  of  the  Ideological  drives  im- 
plnntcd  by  the  culture,  and  is  reinforced  hy  a  complex  of  deep  emotions,  which 
can  ho  triggered  oft  by  many  different  symbols. 

For  instance,  the  Stars  nml  Stripes. 

If  enough  of  us  around  the  world  could  think  about  the  crisis  as  members  of 
the  human  race  there  would  be  no  crisis.  Members  of  a  given  society  do  not 
cousplre  to  destroy  It,  bnt  It  U  not  easy  to  shift  priority  from  one’s  own  society 
to  the  society  of  mankind.  The  logic  for  the  world  view  Is  widely  accepted,  but 
the  emotional  drive  is  tacking — except  by  a  handful  of  stalwarts  like  Gen.  Omar 
Ilradley,  Cyrus  Katon,  Norman  Cousins,  Raymond  Fosdlck. 

More  of  us  like  them  need  to  see  the  urgency  of  exploring  all  possible  meth¬ 
ods  for  negotiation,  accommodation,  and  disarmament,  even  If  it  means  some 
reduction  In  national  sovereignty  as  did  the  Acheson-LlUenthal-Baruch  plan 
for  the  control  of  atomic  energy  In  1040,  We  need  to  realise  that  Just  as  a 
soldier  formely  could  defend  hls  home  only  by  defending  his  nation,  so  now 
it  Is  only  by  defending  mankind  that  we  can  save  our  own  country. 

Mr.  Chairman,  that  message  brings  home  to  me  the  fact  that  I  and 
every  associate  of  mine  in  “For  America,”  and  in  the  Political  Ac- 
t  ion  Committee,  are  enemies  of  mankind. 

I  say  that  that  is  the  philosophy  which  is  behind  the  recent  Supreme 
Court  decision.  There  is  a  complete  obliteration  of  any  feeling  of 
loyalty  to  tlio  country,  of  loyalty  to  their  constitution,  of  loyalty  to 
their  Hog, 

Dr.  Stuart  Chase  is  about  as  much  interested  in  the  results  of  a 
conflict  between  the  Kremlin  and  the  American  Nation  as  he  is  between 
a  ball  game  between  Brooklyn  and  Pittsburgh. 

Leaving  the  academic  world  for  a  moment  and  coming  to  Washing¬ 
ton  and  before  going  to  the  Supreme  Court,  if  I  may,  I  would  like 
to  pause  at  the  White  House. 

I  think  this  is  very  relevant,  Mr.  Chairman,  because  the  President 
of  the  United  States  has  made  some  remarkable  appointments  to  the 
Supreme  Court.  And  I  believe  that  it  is  quite  pertinent  in  consider¬ 
ing  this  bill  to  ask  the  question,  “Does  the  President  of  the  United 
States  understand  the  nature  of  the  Communist  conspiracy?” 

Well,  it  is  an  amazing  record.  We  do  have  a  statement  made  to  the 
public  that  the  President  was  hard  put  to  it  to  defend  the  American 
way  of  life,  freedom  under  the  American  constitution,  as  opposed  to 
Communist  slavery  in  the  shadows  of  the  Kremlin. 

I  understand  that  the  modern  Republican  leaders  are  still  sweating 
icewater  when  they  recall  that  event. 

I,  also,  understand  that  that  press  conference  at  which  these  re¬ 
marks  wei'c  made  is  and  will  be  the  last  unrehearsed  press  conference 
in  bis  Presidential  career. 

Now  that,  I  think,  might  lead  ono  to  believe  that  the  ex-President 
of  the  United  States  does  not  understand  the  nature  of  the  Communist 
conspiracy. 

However,  there  are  other  points  which  might  give  you  pause. 
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In  December  of  1055  the  President  sent  to  the  world  a  Christmas 
message,  in  which  he  said : 

The  peaceful  liberation  of  the  captive  peoples  has  been,  Is  and  until  success  Is 
achieved,  will  continue  to  be  u  major  goal  of  the  United  Elates  foreign  policy. 

I  havo  searched  the  record  of  the  President  of  the  United  Stales  for 
ono  single  instnneo  where  his  notion  supported  thos  noble  words,  and 

I  have  not  found  them. 

On  the  contrary,  just  last  month,  on  the  morning  of  Lincoln’s  Birth¬ 
day,  February  12,  1958, 1  opened  the  Now  York  Times,  and  saw  a  pic¬ 
ture  of  the  President  of  the  United  States  with  a  warm  smile  shaking 
hands  with  the  latest  agent  from  the  Kremlin. 

Now,  I  think  that  in  determining  the  answer  to  this  vital  question, 
it  would  bo  in  order  to  review  briefly,  and  I  will  make  it  very  brief, 
some  salient  points  in  the  history  of  the  present  Chief  Executive. 

During  the  last  two  decades  he  has  served  as  leader  in  several  ca¬ 
pacities.  lie  has  been  a  commanding  general.  lie  has  been  Chief  of 
Staff.  lie  has  lieen  a  college  president.  And  ho  is  now  Chief 
Executive. 

During  this  period  we  havo  seen,  among  other  things,  American 
soldiers  restrained  at  the  threshold  of  Berlin  while  Communist  hordes 
entered  the  city  to  commit  one  of  the  most  horrible  orgies  of  rapine 
and  pillage  that  history  records.  We  have  seen  following  World  War 

II  at  a  time  when  the  American  Nation  was  more  powerful  than  it  had 
over  been  in  its  history,  both  absolutely  and  relatively,  by  deliberate 
destruction  of  material  and  by  deliberate  protection  of  espionage,  this 
Nation  reduced  to  a  state  of  peril  today  where  our  friends  whisper 
behind  our  backs  that  we  are  in  danger  of  extermination  overnight. 

Now,  the  third  thing  that  happened,  that  the  record  should  show, 
is  that  during  this  leadership,  men  in  the  field  of  science,  industry,  and 
the  military  field  of  America  were  deliberately  restrained,  though  able 
to  do  so,  from  penetrating  into  outer  space  until  such  time  as  the 
Kremlin  leadership  was  permitted  to  perform  that  feat  and  astound 
the  world. 

Now,  Mr.  Chairman,  I  say  that  this  record  is  not  consistent  with  a 
series  of  bungling  by  well-intentioned  leaders.  It  is  too  sinister. 
There  is  something  behind  this  that  is  more  than  just  mistaken  judg¬ 
ment.  I  believe — and  I  think  this  is  still  relevant  to  your  inquiry — 
that  the  President  of  the  United  States  owes  the  American  people  an 
accounting  of  his  stewardship.  I  believe  that  if  lie  does  not  do  so  vol¬ 
untarily,  that  some  Senator  or  some  Congressman  with  the  courage  and 
determination  should  force  him  to  tell  the  story. 

I  believe  that  until  this  story  is  told,  we  are  getting  into  greater  and 
greater  peril  every  day  that  passes  because  as  long  as  his  story  is  not 
told,  what  happens  to  those  forces  that  brought  us  to  this  plight? 

Now,  to  the  Supreme  Court.  The  Senator  from  Indiana  says  that 
a  majority  of  the  Supreme  Court  do  not  understand  the  nature  of 
the  Communist  conspiracy.  I  think  that  the  Senator  from  Indiana 
challenges  the  accuracy  of  his  own  statement  by  that  splendid  speech 
that  he  made  in  the  Senate  when  he  revealed  the  unbelievable  series 
of  decisions  rendered  by  these  nine  black-coated  men. 

Mr.  Chairman,  even  the  Pittsburgh  Pirates  and  the  Washington 
Senators  win  a  baseball  game  now  ana  then,  but  in  the  Supreme  Court 
of  the  United  States  under  its  present  membership,  any  time  that 
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there  in  a  controversy  involving  (ho  inlorosla  of  im  American  cititen 
ns  opposed  to  tlio  interests  of  tlio  K ivml in  masters,  (tin  American 
oil ir.ent’amiol  win. 

Now,  if  n  majority  of  Urn  Supremo  Court  of  tlio  United  Slates  were 
not  aware  of  tlm  Communist  conspiracy,  at  loan!  you  would  expect  Mini 
nil  A  mi' lion  n  might  win  once  out  of  Iwioo  or  oiioc  out.  of  01  inios  or  onco 
out  of  i!0  Union.  At.  least  some  timo  ho  might  bo  on  pool  ini  to  win. 

Now,  niulor  those  circumstances  I  personally— Mini  1  think  1  express 
tlm  sentiments  although  1  can't  vouoli  for  it,  of  tlio  associates  Unit.  1 
mentioned-  urge  tlm  Somite  mill  Urn  llouso  to  go  to  tlio  utinonl  within 
tlioir  congressional  powers  to  out.  down  tlio  authority  and  tlio  powers 
of  tlm  present.  metnliera  of  tlio  Supremo  Court. 

To  illustrate  how  deeply  convinced  J  am  on  (his  subject,  t  would  liko 
to  lake  2  minutes  to  present  to  von  a  form  of  petition  which  has  lieoii 
prepared  and  is  made  available  by  a  citizen  of  New  York  to  Americans 
from  coast  to  const.  This  is  a  petition  to  the  Congress  of  tlio  United 
States: 

W borrow  tlio  Sninvmo  Court  Jtwtkvn  linvo  roiiontrolly  broken  I liolr  oaIIih  to 
tUilmbt  tlio  I'oustHntkm  of  tlio  Uiillrot  Stoic#  by  iiHiirii]ii|t  iniwcr,  by  ilivtlroyliitf 
tlio  rtgtitK  of  Ibo  BIiUch,  nml  by  giving  comfort  tomir  cnoiuion,  (ho  (’ommnnlNt# : 

Therefore,  wo  tho  umlorKlgiuHl  oltUon*  of  tlio  Unltotl  Htulo#  iuiil  of  the  8ovor* 
otgn  Stntroi  thoroof  ilo  Uoroby  petition  rongrrow  to  redrew  our  grlovnncroi,  to 
restore  tho  Constitution  and  (ho  Uhl  of  UlghtM,  mid  to  relnvlKornte  tho  ltctmhllo 
by  Impeaching  tlio  present  Justices  of  tlio  Huproiuo  Courl;  mid  fnrtlior  do  hereby 
petition  tho  Congress  to  lake  Immediate  effective  stops  to  retwlr  to  the  extent 
possible  tho  damage  to  the  Constitution  of  tho  United  HI  ntc«  mid  tho  sovereign 
rights  of  tho  separate  Hiatt's  by  enacting  appropriate  legislation,  with  miconlvonil 
language,  wblcb  will  permit  of  no  treacherous  tllstorllon  by  any  member  of  tho 
Supreme  Court. 

Tlm  petition  form,  Mr.  Clmirman,  contains  this  message  to  anyotio 
eonsideriug  signing  it  *. 

Impeachment  of  n  Supremo  Court  Justice  Is  serious,  Lilt  Ahrntinm  Lincoln 
said.  "The  people  of  these  United  States  ore  Hie  rightful  masters  of  both  Con* 
grosses  and  courts,  not  to  overthrow  tho  Constitution  hut  to  ororlhrow  tlio  men 
who  pervert  the  Constitution." 

If  you  have  any  doubts  about  signing  tho  attached  |>etltton,  pleaso  rend  tlio 
great  aiwech  of  Senator  William  H.  Jeuuer  In  the  Senate  on  July  20, 1057,  and 
I'an  Smoot's  report  of  July  t,  1057,  entitled  “Supreme  Court."  These  should 
satisfy  you  that  Die  Supreme  Court  decisions  ndd  up  to  treason  nnd  that  Die 
wonts  ef  tho  Supreme  Court  Justices  themselves  will  furnish  solid  bases  for 
tlielr  own  lni|>eaehnient. 

Senator  IU'ti.er.  Mr.  Montgomery^  T  might  call  yonr  attent  ion  to  tho 
fact  that  Abraham  Lincoln  at  tlio  timo  of  tho  handing  down  of  tlm 
Pred  Scott  decision,  when  he  was  naturally  very  much  annoyed  with 
tho  Court,  nevertheless  said  that  ho  felt  that  the  right  of  tlio  Court 
to  declare  unconstitutional  an  act  of  Congress  was  probably  tho  lesser 
of  tlm  evils,  and  I  don’t  think  ho  went  to  tho  extent  of  just  tearing 
the  Court  apart.  And  I  think  that  we  have  got  to  move  very  care¬ 
fully  in  this  field.  I  think  that  wo  must  assume  that  these  gentlemen 
are  certainly  not.  motivated  by  tho  evil  influences.  I  think  wo  have 
got  to  find  some  way  to  get  at  tho  problem  without  just  going  in  nnd 
taking  away  or  t ry ing  to  take  away  all  of  tlio  jurisdiction  of  the  Court 
in  these  particular  fields.  I  think  it  is  too  sweeping. 

Mr.  Montgomeuv.  I  have  the  greatest  sympathy  with  your  feolings. 
A  year  ago  I  would  have  expressed  myself  exactly  as  yon  have.  At 
this  time  I  will  say,  Mr.  Chairman,  if  I  may,  that  I  have  no  intention 
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of  leaving  to  it  future  liiHtoviuu  hi  dorados  to  come  tlio  tank  of  tolling 
my  grandchildren  that-  in  inid-iKHli  century  I  hero  existed  in  high  places 
of  I  rust  in  my  country  treason  nnd  treachery. 

Now,  I  think  Hint  unless  somebody  has  (ho  courngo  to  como  out 
olid  fiuTiHint  fuel— itiscilhor  (riiooritisn’t. 

Senator  Hott.KU.  There  in  jdonty  of  room  for  courngo,  but  I  hero 
in  also  plenty  of  room  for  t  bought  nnd  consideration. 

Did  you  hear  Mr.  Olior  testify  thin  morning? 

Mr.  Mon’iiiomkkv.  No;  I  wnsn’lhoro. 

Hoimtor  Hotter.  Mr.  Ohor  testified  this  morning  on  this  bill  ttml 
lm  pointed  out  nnd  very  succinctly  nnd  very  learnedly  pointed  out 
I  lull  n  lot  of  the  decisions  of  I  ho  Hupromo  Court  enn  bo  cured  by 
simply  having  the  Congress  amend  existing  legislation  ti|>on  which 
tlmse  opinions  werobused. 

Mr.  Montuoiieiiy.  That  Isa  theoretical  solution,  isn't  It? 

.Senator  Hutueii,  It  isn't  n  theoretical  solution.  It  is  an  actual 
solution. 

Mr.  Montuovkiiy.  I  f  it  enn  bo  done,  sir. 

Hoimtor  Hotter.  Insofar  ns  I  ho  cows  go,  nrobnbly  in  tho  two  fields 
of  the  right  to  practice  law  and  (ho  right  of  a  Slate  to  )>o  aide  to  iiiro 
and  fire  its  own  employees  ns  it  sees  fit,  1  probably  go  ns  fnr  ns  you  do, 
tliut  t  lie  Supremo  Court  has  invaded  the  rights  of  the  States. 

In  some  of  these  other  programs,  there  may  lie  better  ways  found 
hi  como— to  arrive  at  the  solutions  Ihnn  to  just  go  in  nnd  tear  tho 
Court  down.  Tho  Court  Is  a  valuable  part  of  American  life. 

Mr. Montoomkiiy.  Oh, no  quest  ion. 

Hoimtor  ] l uti.uk.  I  lind  the—  well,  I  guess  it  1ms  been  4  years  ago 
now — I  sponsored  a  joint  resolution  to  givo  tlio  Supremo  Court  the 
aiisohite  right  of  appeal  under  nny  case  arising  under  tho  Constitu¬ 
tion  of  tlio  United  States,  and  I  did  that,  with  the  firmest  nnd  finest 
intentions,  lielieving  flint  tho  Supreme  Court,  certainly  hns  a  place 
to  play  in  tho  American  way  of  government,  It  certainly  hns  its 
duties  and  responsibilities  ns  wo  do  in  our  field.  I  think  the  Supremo 
Court  in  some  eases  hns  overstepped  its  hounds. 

It  is  a  question  of  how  to  get  at  it  without  tearing  the  house, 
down.  Ami  1  for  one  will  givo  it  nil  the  thought  and  attention  that  I 
am  cnpnhlo  of  and  try  to  nrrivo  at  a  solution  Hint  will  be  for  the 
benefit  of  all  the  people. 

I  don’t  believe  that  to  just  condemn  the  Court  generally  would  bring 
us  to  that  position. 

Mr.  Montgomery.  T  want,  to  make  it  clear,  Mr.  Chairman,  that  I 
am  not  tnlking  about  the  Supremo  Court  of  tlio  United  States.  I  am 
talking  about  the  nine  particular  members  of  the  Court  that  happen 
to  wear  tlio  robes  now. 

I  think  tlio  Supreme  Court  of  the  United  States  is  one  of  tho  greatest 
institutions  in  the  history  of  Government. 

Senator  Hotter.  Well,  if  it  is  an  institution,  then,  it  must  be 
preserved. 

Mr.  Montgomery.  It  must  be  preserved. 

Senator  Hotter.  And  I  agree  that  when  it  steps  out  of  line  and 
doesn’t  do  ns  it  should  do,  that  this  power  of  the  Congress  should 
bo  exercised.  But  I  believe  that  it  should  be  exercised  with  the 
greatest  of  care  nnd  only  after  the  most  sincere  deliberation.  This 
is  a  very  serious  step. 


524 


LIMITATION  OK  APPELLATE  JURISDICTION 


Now,  the  Founding  Fathers  put  this  escape  clause  in  the  Constitu¬ 
tion  for  tho  purpose  of  giving  the  Congress,  in  my  opinion,  a  check 
on  the  activities  of  tho  Supreme  Court,  the  same  ns  they  gave  to  tho 
President  tho  right  to  veto  a  .bill  of  tho  Congress  and  make  us  get 
two-thirds  to  ovorrido  it.  This  is  a  Government  of  coordinated  and 
equal  branches,  and  when  one  gets  out  of  kilter,  the  other  has  a  right 
to  check  on  it.  But  I  don’t  think  thnt  we  can  say  that  it  is  wholly  bad. 
I  know  (hat  there  aro  ways  thnt  this  can  lie  done. 

It  can  be  dono  to  tho  satisfaction  of  all  the  people,  and  I  am  certain 
it  can  bo  done  without  just  tearing  tho  Court  apart. 

Mr.  Montgomery.  Well,  I  don’t  think  that  you  or  anybody  else 
can  answer  thnt  question.  How  is  it  that  we  get  27  decisions  against 
tho  American  citizen  ? 

Now,  I  tell  you  tho  odds  just  don’t  add  up  on  anything  other  than 
something  sinister.  However,  I  hnvo  expressed  myself. 

Senator  Butler.  I  will. admit  that  some  of  the  decisions  have 
been  very  distasteful  to  me.  As  a  matter  of  fact,  I  was  on  the 
committee  that  drew  tho  legislation  that  overrode  the.  .Trucks  case 
because  I  thought  it  was  a  very  dangerous  case,  but  I  think  it  can  bo 
handled  in  an  orderly  way.  It  can  bo  dono  in  an  orderly  way  and  I 
have  never  been  quite  prepared  to  say  that  we  ought  to  exercise 
this  power  that  wo  do  have  in  anything  but  a  very  careful  and  thought¬ 
ful  manner. 

Mr.  Montgomery.  It  is  a  very  serious  step  and  I  expect  some  time  in 
the  future,  I  just  don’t  know  when — l  will  cay  on  these  petitions  I  am 
not  asking  a  single  soul  to  sign  these  petitions.  They  aro  coming  in, 
snowballing  from  all  over  tho  country,  from  every  walk  of  lifo.  It  is 
a  tremendous  think  how  angry  the  American  people  are  about  tho 
Supreme  Court. 

Mr.  Sourwine.  You  aro  not  asking  this  committee  to  take  any  action 
with  respect  to  the  impeachment  of  the  Court. 

Mr.  Montgomery.  No,  sir. 

Mr.  Sourwine.  You  know  that  has  to  originate  in  tho  House. 

Mr.  Montgomery.  That  is  right.  I  just  wanted  to  submit  this  form 
of  petition.  I  certainly  am  not - 

Senator  Butler.  I  don’t  want  my  position  to  be  misunderstood.  I 
have  always  been— well,  no  matter  what  I  have  always  been,  I  have 
always  prided  myself  in  believing  firmly  in  the  constitutional  system, 
and  from  my  legal  education  and  from  tho  reading  I  have  done,  it  is 
pretty  hard  to  get  away  from  the  place  that  the  Court  plays  in  Amer¬ 
ican  life,  and  I  have  no  desire  to  injure  the  Court.  I  think  the  Court 
in  some  fields  has  stepped  out  of  its  orbit.  It  has  done  things  that 
it  shouldn’t  do.  And  I  think  those  things  should  be  corrected  even  by 
the  Congress  exercising  the  constitutional  right  that  it  has  to  withdraw 
jurisdiction,  but  that  is  an  extreme  remedy.  It  is  a  very  extreme  rem¬ 
edy,  and  if  there  is  any  way  to  do  it,  it  should  be  done  in  the  other 
way. 

Mr.  Montgomery.  I  agree,  I  agree.  But  I  have  come  to  the  con¬ 
clusion  that  it  can’t  be  done  in  any  other  way.  That  is  where  we 
differ. 

Senator  Butler.  "We  have  had  testimony  before  the  subcommittee 
that  it  cap  be  done  in  another  way,  and  it  it  can  be  done  in  another 
way,  I  think  we  should  do  that,  because  as  much  as — I  just  think  too 
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much  of  the  system,  this  system  that  wo  live  under  has  been  too  good  to 
all  of  uso  to  just  haphazardly  hack  away  at  any  one  of  the  branches 
of  it. 

Mr.  Montgomery.  But  the  consequences,  Mr.  Chairman,  of  this, 
extreme  measure,  would  be  simply  to  eliminate  certain  memDcrs  that  ’ 
now  occupy  the  Supreme  Court  and  replace  them  with  others.  The 
Supreme  Court  is  still  the  high  court  of  the  land,  only  that  it  would 
bo  improved  ns  to  pciTonnel.  I  don’t  think  it  could  be  worsened  by  any 
such  move. 

I  wonder  if  I  could  take  just  2  minutes  for  2  observations. 

Senator  Butler.  Yes ;  we  have  a  lot  of  witnesses.  I  do  want  to  hear 
them,  and  I  don’t  want  to  cut  anybody  off. 

Mr.  Montgomery.  I  want  to  present  to  Senator  Jenner  what  I  be- 
liovo  to  be  a  great  ccomium  which  proves  that  ho  is  doing  a  good  job 
and  has  probably  got  his  fingers  pretty  closo  to  the  enemy’s  nervous 
system. 

*  Here  again,  coining  from  New  York,  I  am  afraid  I  have  to  use  this 
New  York  Times  more  than  I  should,  but  here  is  from  an  editorial 
which  appeared  last  week: 

William  E.  Jenner,  of  Indiana,  who  Is  doing  a  service  to  the  Nation  by  retiring 
from  the  Senate  this  year  Is  author  of  a  hill  to  limit  the  appellate  Jurisdiction  of 
the  Supreme  Court  In  certain  areas  where  the  Court  has  been  courageously  de¬ 
fending  some  of  our  basic  American  1ll*rttes. 

I  am  sure - 

Mr.  Soi'HWiXE.  I  will  say  that  is  in  the  record.  It  was  placed  there 
by  Senator  Jenner. 

*  Mr.  Montgomery.  He  placed  it  there  himself.  I  knew  he  would 
beproud  of  it. 

The  last  thing  I  will  sav,  and  then  I  will  retire,  I  have  received 
informal  reports  that  the  American  Bar  Association  in  Atlanta,  Ga., 
adopted  a  resolution  disapproving  of  the  Jenner  bill. 

Mr.  Sourwine.  The  text  of  that  resolution,  sir,  and  the  transcript 
of  the  proceedings  of  the  house  of  delegates  in  connection  with  it  are 
in  this  record. 

Senator  Butler.  They  were  introduced  in  this  record  this  morning. 
Mr.  Montgomery.  Well,  then,  I  will  just  say  as  a  member  of  the 
American  Bar  Association,  if  they  feel  that  they  are  going  to  remain 
supine  and  expect  Congress  to  sit  idly  by  while  these  nine  men  in 
hlack  tear  up  our  Constitution  and  tear  down  our  flag,  then  I  say  God 
help  the  members  of  the  American  Bar  Association  and  protect  them 
from  the  consequences  of  such  suicidal  folly. 

Thank  you. 

Senator  Butler.  Thank  you. 

Mr.  Sourwine.  Mr.  Chairman,  Mr.  Will  Maslow  of  the  American 
Jewish  Congress,  who  was  scheduled  to  come  this  afternoon  has  noti¬ 
fied  the  committee  he  was  unable  to  come,  and  his  statement  has  been 
put  in  the  record. 

Mr.  William  V.  Chappel?  Ocala,  Fla,,  the  chairman  of  the  consti¬ 
tutional  amendments  committee  of  the  Florida  House  of  Representa¬ 
tives,  sends  this  telegram,  the  gist  of  which  is  that  he  is  unable  to  be 
here,  and  I  ask  that  the  telegram  be  made  part  of  the  record. 

Senator  Butler.  It  will  be  made  part  of  the  record. 
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Mr.  Soohwinr.  lie  makes,  Mr.  Chairman,  ft  request  in  tho  last 
paragraph  which,  1  submit,  to  tho  Chair,  1  will  say  that  Iho  request 
doesn’t  scorn  ivasonabjo  to  t  ho  counsel. 

Sonntor  Him, nit.  II  doesn't  seem  to  bo  gcrinatio.  The  telegram  will 
l*o  nut  in  nnd  \nade  a  part  of  tho  record. 

(The  telegram  refer  red  to  is  fts  follows:) 


J.  O.  ftOVUWINK,* 

('<not.it’*.  Internal  Security  Subcommittee, 

Senate  O/lfee  Huthtl tiff,  llTuiMiigroii,  /*,  <!.; 


Ooai.a,  Ki.a..  March  J,  IdsS. 


Itefceonoo  Bcimto  l<tlt  204(1,  regret  entitle  to  ni*i*c<ir  (otlny  before  subcommittee 
beonuw  of  mmvoltlnblo  circumstance*. 

1  cengrntulnto  tho  member*  for  their  untiring  Inborn  with  vital  security  prob¬ 
lems  nmt  .wish  much  success  In  their  solution*  to  the  crtils  that  Congress  niul  the 
sovornl  Slab's  might  mote  ixwIUyMJ*  Colilrol  subversive  iirtlrtltc*  within  ihelr 
res|*ectlvo  Jurlmllctlons,  unit  that  nut  Supreme  Court  might  more  clearly  rcllcct 
Its  Intention  jutllclnl  funcllon  of  Interpreting  Iho  laws  ns  contrnsteil  with  its 
self-imposed  loglslnllve  function  of  milking  the  laws. 

I  10*1*0011  fully  urge  that  copy  Of  Florida's  lnteri*oslttdh  fesoluliati  ho  Atal  ns 
part  of  Kubswmmtt  tee’*  report. 

Wiijiam  V.  Jr., 

J/cnifter,  Florida  Home  of  llcprc$cnlnllvct, 
PAntrm<*»,  CoiiAillimnnal  AmrmtinrHM  Committee. 


Senator  Him.r.u.  I  see  (leiieml  Dibit  here,  (leneral,  will  yon  step 
forward,  please,  sir.  It  isnieo  to  have  yon  here,  sir. 

Mr.  Hum.  Thank  you,  sir. 


STATEMENT  OF  EUGENE  S.  BIBB,  BALTIMORE,  MB. 

Mr.  Hum.  Mr,  Chairman,  in  order  to  identify  myself,  may  I  state 
that  my  full  name  is  Kugoiie  Sharp  Hibb  and  1  reside*  at  905 *St.  Haul 
Street,  HuUimoro,  Md. 

T  graduated  at  the  University  of  Minnesota  nnd  took  postgraduate 
work  at  Columbia  University  nnd  Oxford  ITnivorsity.  1  am  a  retired 
soldier  and  n  retired  lawyer  and  have  Wen  a  memlter  in  good  standing 
of  Hie  liars  of  the  United  States  Supreme  Court  and  of  all  State  and 
United  States  courts  of  record  in  the  States  of  Minnesota  and  New 
York  for  more  than  .'15  years.  I  am  a  retired  senior  olllcor  of  the 
Armv  and  am  a  wounded  combat  veteran  of  the  Mexican  Punitive 
Expedition  (1919),  World  War  I  (1917-10)  nnd  World  War  II 
(1941-50),  and  saw  combat  action  abroad  in  all  of  those  wars.  Since 
retirement  in  1950  I  have  Wen  a  writer,  lecturer,  and  radio  commen¬ 
tator. 

I  appear  hero  today  in  support  of  Senate  hill  S.  2046,  commonly 
known  today  as  the  .Tenner  hill,  specifically  withdrawing  all  jurisdic¬ 
tion  of  the  Supreme  Court  over  cases  involving  congressional  commit¬ 
tees’  action,  executive*  security  programs,  State  security  programs, 
school  boards,  and  admissions  to  tho  bar. 

My  sole  criticism  of  this  well  thought-through  hill  is  that  it  does 
not  go  far  enough.  I  am  urging  the  Congress  to  pass  legislation  for¬ 
bidding  to  tho  Supremo  Court,  all  jurisdiction  over  nil  decisions  of 
the  Stntei  courts  of  last  resort,  over  all  matters  which  are  exclusively 
within  tho  rights  of  tho  several  States  reserved  specifically  to  the 
States  and  tho  people  by  tho  10th  amendment  to  tho  Constituion. 

At  tho  outset  I  must  make  it  clear  that  no  mnn  reveres  our  judicial 
system  more  than  I  do.  Furthermore  no  mnn  respects  tho  inviolable 
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sanctity  of  tho  indo|K»ndenco  of  our  courts  more  Hum  I  do.  Hut  when 
tho  Supremo  Court  sets  itself  up  nbovo  tho  law  of  tho  land  and  sits 
arrogantly  In  prideful  mennefc  to  tho  Hepublic,  then  I  vigorously  con- 
tend  thnt’lt  to  litno  for  congressional  discipline  of  the  offending  mem* 
l)ers  of  that  Court  and  a  stern  curbing  of  tho  limitless  power  for  evil 
usurped  by  this  Court. 

'I'he  Court,  has  ruled  unconstitutionally  and  without  power  in  favor 
of  convicted  Communist  trai(oi*s  in  10  out  of  10  of  such  cases  con¬ 
sidered  by  tho  Court.  It  lias  dealt  fatal  blows  at  key  points  of  tho 
legislative  structure  erected  by  the  Congress  for  tho  protection  of  the 
internal  security  of  the  Nation  against  tho  worldwide  Communist 
conspiracy. #  By  some  of  these  decisions  nil  Stnto  nntisuhvorsivo  laws 
and  regulations  have  Iktii  rendered  null  and  void.  States  hnvo  been 
denied  (bo  inalienable  right  to  combat  the  Communist  conspiracy  and 
linvo  been  denied  even  the  right  to  bar  Communists  from  practicing 
law.  Convicted  Communist  traitors  lmve  been  freed  nml  turned 
loose  by  this  “Supremo  Court  of  Sociology”  on  flimsy,  lawless  tech¬ 
nical  excuses,  Tim  Court  has  brasbly  challenged.  the  authority  of 
the  Congress  to  decide  the  scnim  of  its  own  legislative  investigations. 

I  agive  with  the  distinguished  writer  I)avid  Lawrence,  editor  of 
the  widely  rend  U.  S.  News  &  World  Iteport,  when  he  characterized 
this  hoily  of  immoral,  pro-Comimmist  “Supremo  Court  law”  as 
“Treason's  Greatest  Victory  I”  I  also  agree  with  a  prominent  Sena¬ 
tor  when  ho  declared  on  the  floor  of  tlic  United  States  Senate,  in 
Juno  ll>50, that — 

If  llie  Supreme  Court  liiul  another  3  or  4  months  to  hand  down  decisions  In 
aid  of  the  deadly  Communist  conspiracy,  our  (lovernifii  nt  and  ohr  Institutions 
might  well  l>e  nt  the  mercy  of  the  Communist  conspiracy  hy  the  end  of  the 
summer. 

It  is  nil  too  painfully  obvious  that  the  majority  of  tho  Supreme 
Court  is  inexorable  in  its  grasp  for  total  power.  When  the  Court 
arrogates  to  itself  tho  irresponsible  right  to  rewrite  and  amend  the 
Constitution  of  the  United  States  (amendment  14)  and  make  law  de 
novo  (Negro  segregation  cases);  when  the  Court  malevolently  does 
violence  to  the  lawful  provisions  of  State  constitutions  and  State 
statutes;  when  the  Court  capriciously  and  mischievously,  usurps  the 
functions  of  trial  Juries  amt  willfully  ignores  the  proven  facts  and 
rewrites  tho  law  to  its  own  Jacobinic  purposes  (California  Communist 
cases  and  others)  j  when  the  Court  undertakes  to  exert  the  power,  with¬ 
out.  the  right,  to  invalidate  wills  and  to  void  trusts  made  thereunder, 
without  even  a  hearing  on  the  merits  of  the  case  (Girard  College  case) ; 
when  the  Court  contumnceously  contrives  to  destroy  the  rights  of  the 
States  in  deliberate  cnntrnvcntion  of  the  letter  and  spirit  of  the  Con¬ 
stitution  which  the  Court  members  solemnly  swore  to  “preserve  and 
defend”;  when  the  Court  deliberately  provides  safe  and  secure  havens 
of  refuge  in  the  United  States  for  all  traitorous  Communist  conspira¬ 
tors  in  our  midst  and  bars  their  lawful  conviction  and  punishment 
under  tho  law,  and  when  the  Court,  in  its  revolutionary  frenzy,  shows 
utter  contempt  for  the  ancient  legal  doctrine  of  stare  decisis,  and  wan¬ 
tonly  strikes  down  our  precedents,  traditions  and  institutions,  built  on 
reason  and  logic,  then  1^  proclaim  that  that  Court  is  guilty  of  mal¬ 
feasance  in  office,  if  not  high  treason.  These  are  some  of  the  impelling 
reasons  for  the  adoption  of  the  instant  bill  before  this  committee  and 
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for  stern  disciplinary  measures  originating  in  tlio  Houso  of  Represent  a- 
t  ives  nnd  t  rinlilo  before  tbo  Senate. 

Mr.  Chairman,  to  try  members  of  the  Supremo  Court  of  the  United 
States  in  impeachment  proceedings  seems  unthinkable  but  it  may 
well  lie  mandatory  in  the  salvation  and  rebuilding  of  our  Republic. 

It  is  enlightening  at  this  point  to  note  the  vote  of  the  Court  in  deci¬ 
sions  involving  internal  security  measures : 


Warren,  ChW  Justk*. 

Phrk,  JuMkv . 

lVniylv*.  hulk*  . 

frankfurter,  hulk*. 
Il&rhn,  JuMkv 
llmovoi.  Jr.hiMfc*.. 

Hurton.  hulk* . 

Ctuk,  Jii'tk* . 

Whttlnkfr,  Jiulkv _ 


To  say  that  the  Court  majority  voting  against  all  internal  defenses 
against  the  onrushing  Communist  conspiracy  seeking  to  engutf  us, 
is  pro-Oommunist.  would  lie  the  understatement  of  the  year. 

In  review  of  the  10  decisions  enumerated  nlmve  the  following  is 
submitted : 

1.  A unmunist  Party  v.  Subvertin'  Activities  Control  Hoard:  The 
Supremo  Court  refused  to  uphold  or  pass  on  the  constitutionality  of 
the  Subversive  Activities  Control  Act  of  1050,  deliberately  hamstring¬ 
ing  the  Subversive  Activities  Control  Hoard. 

■2.  Pennsylvania  v.  Nr  bon :  The  Court  held  that  it  was  unlawful  for 
the  Commonwealth  of  Pennsylvania  to  prosecute  a  Pennsylvania 
Communist  Party  leader  uuder  the  Pennsylvania  Sedition  Act  nnd 
held  in  effect  that  the  antisedition  laws  ot  42  other  States  nnd  the 
Territories  of  Alaska  and  Hawaii  cannot  lie  enforced. 

3.  Fourteen  California  Communists  v.  United  States:  The  Court 
reversed  two  Federal  courts  which  convicted  these  traitors  nnd  ruled 
that  teaching  and  advocating  the  forcible  overthrow  of  onr  Govern¬ 
ment,  even  “with  evil  intent,  was  not  punishable  under  the  Smith  Act 
as  long  ns  it  was  “divorced  from  any  effort  to  instigate  action  to  that 
end.*’  Here  is  the  height  of  this  Court’s  specious  sophistries. 

Mr.  Chairman,  the  Court  held  at  that  time  that  to  convict  a  Com¬ 
munist  von  must  find  him  nt  the  barriers  in  the  streets  with  guns  in 
his  hand,  urging  other  Communists  to  strike  oil  the  other  white  people 
who  appear  on  the  streets,  in  favor  of  the  Reds. 

The  Court  ordered  5  of  these  convicted  Communist  traitors 
acquitted  and  freed  and  ordered  new  trials  for  another  0,  making  it 
impossible  to  reconvict  these  traitors.  Mr.  Justice  Tom  Clork,  in  his 
sharp  and  vigorous  dissenting  opinion,  had  this  to  say  in  this 
connection : 

Tills  Court  shoujd  uot  acquit  anyone  here.  In  Its  long  history,  l  find  no  case 
in  which  an  acquittal  has  boon  ordered  hy  this  Court  on  the  facts.  It  Is  some¬ 
what  late  to  start  In  now  usurping  the  function  of  the  jury,  especially  where 
new  trials  nre  to  l>c  held  covering  the  same  charges. 

4.  Cole  v.  Young:  The  Court  reversed  two  Federal  courts  and  held 
that,  although  the  Summary  Suspension  Act  of  1950  gave  the  Federal 
Government  the  right  to  dismiss  employees  “in  the  interest  of  national 
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security.”  it  wns  not  in  the  interest  of  national  security  to  dismiss 
nil  employee  who  contributed  funds  and  services  to  n  confessedly 
Communist  group,  unless  Hint  employeo  wns  in  “a  sensitive  position. 

And  now  I  «sk  you,  Mr.  Clinirmnn,  What  is  n  sensitive  position?  I 
dure  say  Hint  a  Senator’s  position  is  sensitive  nnd  1  dnre  say  that  a 
stenographer’s  position  is  sensitive  so  long  as  lie  is  with  the 
Government. 

5.  Service  v.  Duties:  'Ihe  Court  leveled  two  Federal  courts  which 
had  refused  to  set  aside  the  discharge  of  John  S.  Service  by  Hie  State 
Department.  Tho  PHI  had  a  recording  of  a  conversation  between 
Sorvico  and  an  editor  of  tho  Communist  magazine  Amerasia,  in  tho 
latter’s  hotel  room,  in  which  Service  stiokc  at  length  about  “military 
plans  which  wore  very  secret.”  Tho  PHI  had  found  large  numbers  of 
secret  and  confidential  Slate  Department  documents  in  the  Amerasia 
office.  Tho  lower  courts  had  followed  tho  McCnrrnn  amendment, 
which  gave  tho  Secretary  of  State  “absolute  discretion”  to  discharge 
any  employees  “in  the  interests  of  the  United  Slates.” 

(>.  Stock oircv  v.  Hoard  of  //taker  /education  \  The  Court  reveised 
the  decisions  of  three  New  York  courts  and  held  that  it  was  uncon¬ 
stitutional  automatically  to  discharge  a  teacher,  in  accordance  with 
New  York  laws, because  betook  the  fifth  amendment  when  asked  about 
Communist  activities.  On  petition  for  a  rehearing  the  Court  ad¬ 
mitted  its  own  error  but  denied  a  rehearing. 

7.  Watkins  v.  United  States :  The  Court  reversed  the  United  States 
district  court  and  six  judges  of  the  Court  of  Appeals  of  the  District 
of  Columbia,  and  held  that  the  House  Committee  on  Un-American 
Activities  could  not  require  a  witness,  who  admitted,  “I  freely  co¬ 
operated  with  the  Communist  Party,”  to  name  his  associates  in  the 
Communist  Party,  oven  though  the  witness  did  not  invoke  the  fifth 
amendment.  The  Court  said:  “We  remain  unenlightened  as  to  the 
subject  to  which  the  questions  asked  petitioner  were  pertinent.”  If 
that  isn’t  double  talk,  I  never  heard  of  it.  Three  later  decisions  of 
tho  Court  have  strictly  followed  this  foul  decision. 

8.  Jcncks  v.  United  States:  The  Conti  reversed  two  Federal  courts 
and  held  that  Clinton  Jencks,  who  was  convicted  of  filing  a  false  non- 
Communist  affidavit,  must  l>c  given  the  contents  of  all  confidential 
PHI  reports  made  by  the  Government  witness  in  this  case,  even 
though  Jencks — 

restricted  bis  motions  to  a  request  for  production  of  the  reports  of  the  trial  Judge 
for  the  Judge’s  Inspection  and  determination  whether  and  to  what  extent  the 
reports  should  be  ma  de  available. 

Mr.  Sourwine.  Mr.  Chairman,  may  I  interrupt  at  that  point? 

That  is  a  characterization  of  the  Jencks  case  which  I  know  the 
chairman  will  recognize  as  accurate  as  far  as  it  goes,  but  the  important 
factor  of  the  Jencks  case  which  a  number  of  witnesses  here  have  failed 
to  bring  out  is  that  the  Court  ordered  reversal  of  the  conviction  and 
a  new  trial  for  Jcncks  under  circumstances  where  such  a  trial  was 
impossible.  This  is  not  a  situation  where  Jencks  was  freed  because 
the  Government  wouldn’t  give  him  access  to  the  testimony  of  the 
witnesses  against  him.  It  is  a  case  where  he  was  freed  because  the 
Supreme  Court  said  the  conviction  couldn’t  stand  because  he  was  not 
given  material  he  hadn’t  even  asked  for. 
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Mr.  Ittnu.  You,  nml  I  ho  Supromo  (Mini  know  at  Ike  limo  tlint  they 
{■oversell  I  ho  lower  court  t  hut  ho  ton  hi  novor  ho  rot  ried  nmi  Ihoroforo 
in  otTool  (hoy  know  (lint  I  hoy  worn  freeing  him  nl  Hint  limo,  isn't  Hint 
correct,  sir  t 

Mr.  SmntwiNE.  I  don't  know  whnl  I  ho  Supromo  Court  know,  sir. 

Mr.  Hum.  1  don't,  think  1  do,  or  1  don’t  think  1  know  anybody  olso 
who  dors,  i  no  hiding  I  ho  Supreme  Court,  sir. 

0.  Sinvsi/  v.  iXt'io  Iliimpshiiw 

Tho  Court  rovorsod  the  Now  Hampshire  Supremo  Court  nnd  hold 
thnt  tho  ntlornoy  general  of  Now  Hampshire  was  without  authority 
to  question  Prof,  Paul  Sweeny,  n  lecturer  at  tho  Slain  university 
concerning  suspected  subversive  activities  including  a  certain  locturo. 

1 0.  Kotiitr  Vr//  v.  ^lale  Hnr of  ( ■oHfomio, 

Tho  Court  t  evolved  tho  decisions  or  tho  California  conunittco  of  bar 
examiners  nnd  of  tho  Cali  forma  Supromo  Court  nnd  held  thnt  it  was 
unconstitutional  to  deny  a  license  to  practice  law  to  an  applicant  who 
refused  to  answer  this  question  put  by  tho  bar  committee:  “Mr. 
Itnphacl  Konigsl>org,  are  you  a  Communist  f”  nnd  a  series  of  similar 
questions. 

A  numltor  of  other  decisions  of  like  import  follow  the  10  eases  cited. 

Now,  ns  to  (lie  .Tenner  case,  Mr.  Chairman,  in  my  long  experience 
in  life  I  have  found  (hat  a  controversial  figure  or  enuse  often  makes 
devoted  friends  for  no  other  reason  than  the  enemies  he  or  it  makes. 
So  it  is  with  the  instant  .leaner  hill.  I  should  he  much  in  favor  of  it  if 
for  no  other  reason  than  the  character  and  activities  of  the  opponents 
thereto.  When  Americans  for  Democratic.  Action,  American  Civil 
Liberties  Union,  Anti-Defamation  T^engne^  NAAOP  nnd  tho  Com¬ 
munist  lteuther  and  his  mob,  and  ot hers  of  like  ilk  nro  opposed  to  any 
person  or  legislation,  all  loyal,  sound  Americans  usually  favor  him  or 
It  on  general  principles,  if  no  other.  However,  I  do  not  rest,  my  favor¬ 
ing  position  in  this  instance  solely  upon  that  basis,  obviously. 

Opponents  of  the  bill  shout  stridently  that  it  is  another  example  “of 
the  growing  tendoneios  in  Congress  to  set  itself  up  as  a  su|>er  Supreme 
Court.*’  Tins  is  utterly  false.  What  the  .Tenner  bill  seeks  is  to  shove 
the  Supromo  Court  back  into  its  own  backyard  and  to  provent  it.  from 
further  avrogation  of  authority,  from  further  attempts  to  rewrite  the. 
law  to  conform  to  its  own  siioinlistie  sophistries,  ami  from  further 
judicial  encroachments  into  the  legislative  field  which  is  the  exclusive 
function  of  the  Congress. 

If  this  sound  bill  serves  to  chasten  the  arrogant.  Supromo  Court 
majority,  to  discipline  it  into  a  realization  that  it  is  not  a  law  unto 
itself,  to  bring  back  a  reasoning,  logical  inter'protntion  of  the  Con¬ 
stitution  without  destruction  of  the  letter  nnd  the  spit’it  thereof,  then, 
indeed,  will  the  legislation  well  serve,  the  best  interests  of  the  Republic. 

In  closing  my  statement  may  I  not.  express  appreciation  for  the  op- 
jwrtunity  of  being  heard  nnd  for  the  courtesies  extended  to  me  per¬ 
sonally  by  this  committee. 

Now,  Mr.  Chairman,  I  am  prepared  to  answer  any  rovelant  questions 
propounded  by  the  committee  and  its  counsel. 

Senator  Ritter.  Mr.  SourwinC,  have  yon  ahy  questions  ? 

Mr.  Socrwine.  I  have  no  questions,  Mr.  Chairman. 

Senator  Bitter.  I  have  no  questions.  General.  Thank  you  for  ap¬ 
pearing  here  and  forcibly  and  with  conviction  stating  your  convictions 
on  this  very  important  subject. 
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Mr.  Hum.  It  !k  hoped  that  tho  cause  wan  not  hurt  by  too  forciblo 
pronouncements. 

Senator  Btrm:n.  No,  1  don't  Blink so, no. 

Is  Mi’S,  Griswold  hol’d 

Mrs.  Giuswomi.  Yes. 

STATEMENT  OF  MRS.  ENID  ORISWOLD,  MONTCLAIR,  N.  J.,  WOMEN’S 
PATRIOTIC  CONFERENCE 

Mrs.  (iniswoi.il.  Senator,  my  statement  is  very  briof. 

Mr.  Chairman,  tho  'AM  Women's  Patriotic  Conference  on  National 
I  tofenso  which  recently  convened  ill  Washington  unanimously  adopted 
tho  following  resolution: 

NcAnlvcd,  Tlmt  the  A 2(1  Women's  I’rttflolle  OonfcWrteo  on  Nntlohrtl  Defense 
pledges  nellvo  support  to  Ihd  principles  of  Kennlof  Jennet's  bill  2040  to  limit  tho 
upiielliito  Jurisdiction  of  tho  Supremo  Court  In  cert  At  n  cases. 

As  chairman  of  this  conference,  which  is  comprised  of  10  patriotic 
and  service  organizations,  I  appreciate  very  much  tho  opportunity 
given  mo  to  present  this  resolution  personally  and  to  testify  in  favor 
of  this  bill. 

Upon  first  thought  it  seemed  to  mo  rathor  presumptuous  for  one 
with  absolutely  no  legal  training  to  express  opinions  upon  such  a 
subject  liefoic  this  laxly.  However,  upon  fnrthor  reflection  I  realized 
that  it  is  unnecessary  16  bo  trained  ill  the  intricacies  6f  the  law  and 
constitutional  interpretations  to  comprehend  the  serious  effect  upon 
our  Government  structure,  Federal,  State  ahd  local,  caused  by  the 
scries  of  decisions  of  our  present  Supremo  Court. 

It  docs  require  n  knowledge  and  appreciation  of  our  history,  and 
understanding  of  our  Itcpublic  as  established  under  tho  Constitution, 
and  of  our  pliilosophy  of  freedom  which  has  provided  such  great 
impetus  to  our  growth  and  development  os  a  Nation.  It  Is  also 
essential  to  have  an  understanding  of  the  tremendous  menace  in  the 
world  toda.Yj  international  communism,  which  has  gone  steadily  on¬ 
ward  engulfing  one  nation  after  another  until  it  hns  now  enslaved  over 
1)00  million  people. 

Although  this  worldwide  conspiracy  has  long  bech  at  work  within 
our  country,  through  the  untiring  efforts  of  the  FBI,  congressional 
investigating  committees  and  other  duly  constituted  Government  agen¬ 
cies,  some  oi  the  conspirators  of  tho  movement  have  been  ferreted  out. 
By  means  of  legislation  enacted  locally  and  oh  the  State  and  Federal 
level,  some  of  the  leaders  have  been  brought  to  trial  and  convicted  after 
long  and  tedious  procedures. 

Ever}’  guaranty  of  freedom,  the  very  freedom  these  people  were 
endeavoring  to  destroy,  as  well  as  every  artifice  has  been  used  on  their 
belinlf  by  tneir  counsel.  By  the  punishment  meted  out  to  these  ene¬ 
mies  of  our  country,  their  activities  were  held  irt  Check  and  loyal 
citizens  of  our  country  encouraged  in  their  opposition  to  the  Com¬ 
munist  mennee. 

Biit  the  long  series  of  decisions  of  our  present  Supreme  Court  has 
freed  these  traitorsto  Continue  their  dastardly  work  of  destruction, 
and  how  appalling  it  is  to  compare  these  findings  with  the  stated  ob¬ 
jectives,  the  program  of  the  Communists,  and  to  realize  how  perfectly 
they  fit  into  the  current  Communist  line. 
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How  in  these  ultra-liberal  interpret  at  ions  of  our  Dill  of  Rights  a 
license  has  actually  l>eon  granted  to  destroy  those  very  right*  and 
privileges. 

It  does  not  take  n  legally  trained  mind  to  ask  why  we  are  told  that 
wo  must  dispense  billions  of  our  substance  around  the  world  to  en¬ 
courage  other  peoples  and  nations  to  stand  firm  against  communism 
when  wo  have  opened  wide  the  portals  hero  at  home.  It  does  not  ro- 
iiuiro  a  profound  understanding  of  constitutional  law  to  ask  why 
America’s  young  men  must  Iw  drafted  into  the  anneal  services  anil 
sent  to  many  parts  of  the  globe  to  help  others  shore  up  tho  defenses 
against  Communist  aggression  while  within  our  own  country  wo  havo 
permitted  to  bo  torn  down  the  walls  which  had  l>een  so  painstakingly 
envied. 

Senato  bill  2640  provides  an  immediate  means  in  certain  specific 
cases  of  repairing  to  some  degree  tho  damage  that  has  been  done  by 
the  decisions  of  the  High  Court,  and  I  believe  some  such  legislation  to 
be  absolutely  essential  at  this  time.  1  note  that  at  a  recent  meeting  of 
the  American  liar  Association,  the  house  of  delegates  has  expressed 
opposition  to  the  hill  as  contrary  to  the  maintenance  of  the  fmluneo 
of  jmwer  set  up  in  the  Constitution  lietween  the  three  brandies  of 
Government, 

I  might  add  the  observation  that  this  sland  is  quite  at  variance 
with  the  scholarly  report  of  tho  Bar  Association’s  Committee  on  Com¬ 
munism  which  was  issued  at  the  last  summer’s  meeting  in  Ixmdon. 

1  submit  that  this  balance  of  power  provided  in  the  Constitution 
has  already  been  upset  by  the  judiciary  when  they  invaded  your  field, 
tho  legislative  branch,  by  writing  new  laws  which  were  sweeping  in 
their  effect  \\\m\  our  responsibilities,  and  which  will,  I  liellcve,  if 
pormitted  to  remain  unchallenged,  make  of  the  legislative  branch  an 
increasingly  impotent  arm  of  the  Government.  1  would  expect  tho 
Members  of  the  Congress  to  guard  their  prerogatives  more  zealously 
and  to  prevent  further  intrusions  into  their  branch  of  the  Govern¬ 
ment. 

Provision  for  this  action  is  written  into  the  Constitution,  for  it 
is  you  of  the  Congress  who  are  given  the  authority  to  limit  the  appel¬ 
late  jurisdiction  of  the  Supreme  (Joint,  If  this  is  not  done,  how  can 
anyone  support  a  program  which  takes  from  the  citizens  of  our  coun¬ 
try  so  large  a  proportion  of  their  earnings,  which  further  increases 
a  debt  for  future  generations  to  cope  with?  when  the  conspiracy  which 
creates  the  need  for  large  expenditures  is  permitted  to  operate  un¬ 
hindered  within  our  midst  i 

Mr.  Chairman,  I  note  that  you  have  stated  that  you  consider  this 

(articular  bill  an  extreme  remedy.  It  may  be  anVxtreme  remedy, 
mt  I  believe  that  these  are  extreme  cases.  I  have  read  with  much 
interest  the  various  ideas  that  lawyers  have  proposed ;  that  each  de¬ 
cision  be  dealt  with  individually  by  an  individual  bill  or  that  some 
law  already  enacted  by  the  Congress  be  amended  in  some  way  to  meet 
the  necessities  of  the  situation. 

Senator  Botler.  That  would  seem  to  me  to  be  the  orderly  process. 
If  the  Supreme  Court  of  the  United  States  says  that  the  Congress 
has  passed  an  act  and  we  construe  that  as  to  mean  a  certain  thing,  and 
the  Congress  feels  that  it  didn’t  mean  that,  it  is  very  easy  for  the 
Congress  to  say,  uWe  didn’t  mean  that,”  and  that  reverses  that  de- 


LIMITATION  OF  APPELLATE  JURISDICTION 


533 


cision,  mid  that  decision  is  no  longer  f ho  lnw,  It  is  very  easy  to  do  it 
that  waVj  and  that  is  the  way  it  has  historically  been  done.  As  a 
matter  or  fact,  them  was  oito case  that  arose  in  Maryland  that  I  think 
was  legislatively  reversed  within  24  hours  from  tho  time  it  was  de¬ 
livered  by  tho  Supremo  Court,  and  that  has  been  the  historical  way  to 
correct  errors  in  tho  rulings  of  tho  Court. 

Mrs.  (lniswou>.  I  understand  that. 

Senator  Hihxku.  And,  when  it  can  be  done  that  way,  why  should 
it  l>o  dono  in  any  other  inanuor?  Now,  there  are  soino  areas  that  von 
may  have  to  deprive  the  Court-  of  jurisdiction.  Maybe  the  Court  has 
ovemtepped  its  hounds  and  is  assuming  jurisdiction  unto  itself  that  H 
has  no  constitutional  right  to  assume.  In  those  cases  I  am  foursquare 
for  the  Jcnncr  bill.  Hut,  in  cases  where  the  Court  is  acting  within  its 
sphere  and  has  simply  said  that  tho  Congress  meant  one  thing  where 
the  Congress  thinks  it  meant  another  tiling,  then  I  think  wc  should 
correct  it  by  saying  “This  is  what  we  meant.  And  that  is  tho  easiest 
way  in  the  world  to  correct  it,  and  that  is  the  orderly  way  to  correct 
it.  Unit  is  the  way  that  the  coordinate  branches  of  tho  Government 
should  operate.  The  coordinate  branches  of  the  Government  should 
not  bo  one  at  the  throat  of  the  other. 

Tho  executive  should  certainly  not  try  to  slur  the  legislative  branch 
or  the  judicial  branch.  Tho  judicial  branch  should  ho  very  careful 
how  it  styis  into  the  field  of  tho  legislative  branch  or  the  executive 
branch,  in  that  way  the  Government  works  in  unison.  Hut,  when 
you  have  1  part  of  the  Government  pulling  against  the  other  2,  you 
have  no  unity  and  you  have  no  government.  There  is  an  orderly  way 
of  achieving  the  things  that  you  want  to  achieve,  and  I  am  for  achiev¬ 
ing  every  one  of  them.  Rut  I  run  for  achieving  them  in  the  way  that 
they  should  lie  achieved  and  in  tho  way  that  will  do  the  least  per¬ 
manent  damage  to  the  fine  structure  of  government  under  which  we 
live. 

Mrs.  Griswold.  I  understand  that,  Senator.  May  T  go  back  to 
our  original  resolution  ami  state  flint  wo  pledged  our  support  to  the 
principles  of  Senator  Jenner’s  bill? 

Senator  Butler.  I  noted  that  very  carefully.  I  pledged  my  support 
to  the  principles  of  the  Jenner.  Hut  there  nre  ways  and%  ways  of 
arriving  at  the  same  place.  And  I  feel  that,  if  theSupremo  fount 
has  said,  as  it  has  in  3  or  4  of  these  cases,  that,  under  the  meaning, 
under  the  words  of  the  Congress  as  used  in  this  enactment,  we  believe 
that  tho  Congress  meant  tins,  and,  therefore,  we  ruled  that  way,  it  is 
only  common  courtesy  and  decency  that  we  should  not  go  to  the 
Supreme  Court  and  say,  “We  arc  going  to  take  your  power  awav 
after  you  decided  those  cases.”  It  is  for  us  to  amend  the  act,  which 
we  can  do2  and  say,  we  didn’t  mean  that  at  all.  We  meant  this.  And 
that  decision  is  set  aside  in  an  orderly  manner. 

The  two  organs  of  government  are  working  together.  They  are 
not  working  against  each  other.  It  is  like,  as  President  Wilson  used 
to  say,  the  ship  of  state  is  really  a  ship  of  state,  but  when  the  three 
branches  of  government  cease  to  work  in  unison,  it  is  like  a  ship 
headed  straight  into  the  wind.  The  sail  flutters  and  she  gets  no  place. 

This  is  a  government  of  coordinate  branches.  We  must  be  respect¬ 
ful  of  the  rights,  obligations,  and  duties  of  the  other  branches,  and  we 
must  adjust  differences  with  the  least  friction  to  any  of  the  branches, 
because,  if  you  don't  do  that,  permanent  injury  may  result  and  we 
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limy  do  a  lot  of  things  that  would  bo  very  bad  for  the  country  in  the 
long  run.  And  1  hope  this  country  has  many,  many,  many  years 
beyond  any  expectation  that  wo  nmy  huve.  Ami  1  think  we  imvo  got 
to*  ho  very  careful  (ho  way  wo  handle  these  mat  lei's.  1  want  to  see 
everything  done  that  you  want  to  see  done.  I  can  tell  you  that  con¬ 
fidently.  1  want  to  see  everything  done.  I  think  some  of  these  de¬ 
cisions  have  gone  way,  way,  way  beyond  tho  scope  of  reason.  I  think 
the  rule  of  reason  lias  been  abandoned  in  a  lot  of  them.  But  it  is 
just  the  method  to  tie  employed. 

Mrs.  (in  is  wold.  May  1  just  end  with  this? 

Senator  Butler.  And  I  think  that  is  what  tho  bar  association 
meant.  Now,  1  hope  that  is  what  they  meant  when  they  passed  their 
resolution. 

Mrs.  Gmswoi-n.  From  what  was  renorted  in  the  Now  York  Times, 
it  was  impossible  to  tell  exactly  what  tliov  did  mean. 

Senator  Butler.  1  hope  that  is  what  they  meant. 

Mrs.  Griswold.  May  I  just,  end  with  this  statement? 

Senator  Butler.  Yea. 

Mi's.  Griswold.  Speaking  for  the  patriotic  organizations  which  I 
have  the  privilege  of  representing,  I  urge  that  this  distinguished  com¬ 
mittee  act  favorably  upon  tho  necessary  legislation  and  recommend 
its jmssa go  by  tho  Congress  of  the  United*  States. 

Senator  Butler.  Well,  I  think  yon  can  rest  assured  that  that  will 
bo  done.  I  think  this  committee  will  give  very  grove  thought  to  all 
of  these  problems.  We  are  hero  taking  testimony  for  the  purpose 
of  finding  the  answers  to  these  cpiestions.  #We,  as  a  committee,  be¬ 
lieve  that  tho  matters  involved  in  these  opinions  have  been  serious 
enough  not  only  to  have  these  very  extended  hearings,  but  to  hove  a 
full-dress  debate  on  the  floor  of  tho  United  States  Senate  in  connec¬ 
tion  with  the  matters  involved,  and  I  am  certain  that  the  Senate 
ami  tho  Congress,  generally,  want  to  do  the  right  thing,  and  they 
want  to  do  it  in  tho  way  that  will  leave  tho  least  injury  to  the  fabric 
of  government. 

Mrs.  Griswold.  Thank  yon  for  the  privilege. 

Senator  Butlf.r.  IsMr.Flct t  here? 

Mr.  Sourwixe.  Mr.  Chairman,  while  Mr.  Flett  is  coining  to  the 
stand,  may  I  otter  somo  matter  for  the  record? 

Senator  Butler.  Yes,  indeed. 

Mr.  Sourwtne.  This  is  an  avticle  by  David  Lawrence,  from  the 
March  7,  1958,  issue  of  U.  S.  New  &  World  Report.  It  is  editorial 
in  nature.  Its  inclusion  was  requested  by  a  member  of  the  com¬ 
mittee. 

Senator  Butler.  It  will  be  made  a  part  of  the  record. 

(The  document  referred  to  is  as  follows :) 

tu.  S.  News  &  World  Report,  Mtrch  7,  1058] 

Famous  Judge  Rebukes  Supreme  Court 
By  David  Lawrence 

Judge  Learned  Hand,  now  retired,  is  one  of  the  most  eminent  mea  ever  to  sit 
on  the  Federal  bench.  For  many  years  he  presided  over  the  Second  Circuit 
Court  of  Appeals  In  New  York,  and  his  opinions  were  usually  accepted  by  the 
Supreme  Court  of  the  United  States.  Indeed,  his  opinions  came  to  be  regarded 
by  the  legal  profession  ns  among  the  most  persuasive  expositions  of  “the  law  of 
the  land.” 
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Recently,  Judge  Hum]  delivered  a  series  of  three  lectures  before  the  students 
at  Ilnrvnrd  Law  School.  He  dealt  with  the  widely  debated  concept  that  the 
Supreme  Court  may  “legislate'  at  will. 

These  lectures  have  Just  been  published  by  the  Harvard  University  Press. 
'While  they  are  written  in  dispassionate  and  restrained  phrases,  the  lesson  con¬ 
tained  therein  Is  unmistakable.  It  Is  one  of  the  sharp  rebukes  of  the  Supreme 
Court  for  a  tendency  to  set  itself  up  as  a  “third  legislative  chamber." 

Judge  Hand  issues  a  warning  ns  to  what  the  American  citizen  faces  whenever 
the  Supreme  Court  not  only  restricts  the  right  of  legislative  bodies  to  legislate 
but  itself  assumes  a  legislative  function. 

Judge  Hand  does  not  confine  his  criticism  merely  to  the  present-day  Supreme 
Court.  He  points  out  that  an  1894  opinion  of  the  Court  foreshadowed  current 
trends.  He  quotes  tbc  Court's  declaration  ut  that  time  that  a  State  legislature's 
“determination  as  to  what  Is  a  proper  exercise  of  I  Is  police  powers  is  not  final 
or  conclusive,  hut  Is  subject  to  the  su|>ervision  of  the  courts." 

Judge  Hand  observes  that  “such  u  definition  leaves  no  alternative  to  regarding 
the  Court  as  a  third  legislative  chamber."  He  then  notes  the  subsequent  dis¬ 
avowals  of  such  a  doctrine  by  the  Supreme  Court,  and  cites  a  1052  opinion  w  hich 
says : 

“Our  recent  decisions  make  plain  that  we  do  not  sit  as  a  superlegislature  to 
weigh  the  wisdom  of  legislation,  nor  to  decide  whether  the  policy  which  It  ex¬ 
presses  offends  the  public  welfare." 

Judge  Hand  remarks:  “One  would  suppose  that  these  decisions  and  the 
opinions  that  accompanied  them  would  have  put  an  end— at  least  when  economic 
interests  only  were  at  stake — to  any  judicial  review  of  a  statute  because  the 
choice  made  (by  Congress  or  the  State  legislatures)  between  the  values  and  sacri¬ 
fices  In  conflict  did  not  commend  itself  to  the  Court's  notions  of  justice." 

Judge  Hand  finds,  however,  that  the  Supreme  Court  recently  has  not  only 
proceeded  to  Impose  Its  own  view  on  what  Is  wise  or  unwise  legislation,  irrespec¬ 
tive  of  constitutional  powers,  but  seems  to  have  applied  hostile  rules  where 
“property"  was  Involved  and  softer  rules  where  “liberty"  was  at  issue.  He  says : 

“I  cannot  help  thinking  that  It  would  have  seemed  a  strange  anomaly  to  those 
who  penned  the  words  In  the  fifth  [amendment)  to  learn  that  they  constituted 
severer  restrictions  as  to  liberty  than  property,  especially  now  that  liberty  not 
only  Includes  freedom  from  personal  restraint,  but  enough  economic  security  to 
allow  its  possessor  the  enjoyment  of  a  satisfactory  life. 

“I  can  see  no  more  persuasive  reason  for  supposing  that  a  legislature  Is  a 
priori  less  qualified  to  choose  between  'personal*  than  between  economic  values, 
and  there  have  been  strong  protests,  to  me  unanswerable,  that  there  Is  no  consti¬ 
tutional  basis  for  asserting  a  larger  measure  of  judicial  supervision  over  the  first 
than  over  the  second." 

Judge  Hand  puts  his  finger  on  the  cases  that  today  transcend  all  others  as 
examples  of  usurpation  of  power  by  the  Supreme  Court.  He  says : 

“The  question  arose  In  acute  form  In  ‘the  segregation  cases.'  In  these  de¬ 
cisions,  did  the  Court  mean  to  ‘overrule*  the  ‘legislative  judgment*  of  States  by 
its  own  reappraisal  of  the  relative  values  at  stake?  Or  did  It  hold  that  it  was 
alone  enough  to  Invalidate  the  statutes  that  they  had  denied  racial  equality 
because  the  [14thJ  amendment  Inexorably  exempts  that  Interest  from  legislative 
appraisal? 

"It  seems  to  me  that  we  must  assume  that  It  did  mean  to  reverse  the  ‘legisla¬ 
tive  Judgment*  by  its  own  appraisal.  It  acknowledged  that  there  was  no  reliable 
inference  to  be  drawn  from  the  congressional  debates  In  1808,  and  it  put  Its 
decision  upon  the  ‘feeling  of  Inferiority*  that  ‘segregation*  was  likely  to  Instill  in 
the  minds  of  those  who  were  educated  ns  a  group  separated  by  their  race  alone. 

"There  Is  indeed  nothing  in  the  discussion  [by  the  Supreme  Court)  that  posi¬ 
tively  forbids  the  conclusion  that  the  Court  meant  that  racial  equality  was  a 
value  that  must  prevail  against  any  conflicting  interest,  but  it  was  not  necessary 
to  go  to  such  an  extreme.  Plcssy  v.  Ferpuson  [the  1890  case  approving  ‘separate 
but  equal*  facilities)  was  not  overruled  In  form  anyway;  It  was  distinguished 
[differentiated]  because  of  the  increased  importance  of  education  In  the  56  years 
that  had  elapsed  since  it  was  decided. 

"I  do  not  see  how  this  distinction  can  be  reconciled  with  the  notion  that 
racial  equality  Is  a  paramount  value  that  State  legislatures  are  not  to  appraise 
and  whose  Invasion  is  fatal  to  the  validity  of  any  statute. 

"Whether  the  result  would  have  been  the  same  If  the  interests  involved  had 
been  economic,  of  course,  I  cannot  say,  but  there  can  be  no  doubt  that,  at  least 
as  to  ‘personal  rights,*  the  old  doctrine  seems  to  have  been  reasserted. 
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"It  Is  curious  that  no  mention  was  mniie  of  section  3  (of  the  14th  amendment), 
which  offered  an  escape  from  Intervening,  for  It  empowers  Congress  to  ‘enforce* 
nil  the  preceding  sections  by  ‘appropriate  legislation.* 

‘The  Court  must  have  regarded  this  as  only  a  cumulative  corrective,  not  being 
dlsjioscd  to  divest  Itself  of  that  power  of  review  that  it  has  so  often  exercised 
and  ns  often  disclaimed. 

"I  must,  therefore,  conclude  this  part  of  what  I  have  to  say  by  acknowledging 
that  I  do  not  know  what  the  doctrine  Is  as  to  the  scope  of  these  clauses ;  I  cannot 
frame  any  definition  that  will  explain  when  the  Court  will  assume  the  role  of  a 
third  legislative  chamber  and  when  It  will  limit  Its  authority  to  keeping  Congress 
and  the  States  within  their  necred Red  authority.** 

Judge  Hand  snys  he  "has  never  been  able  to  understand"  on  what  basis,  other 
than  ns  a  "coup  de  inn  In,"  the  Supreme  Court  adopted  the  view  that  It  may 
actually  legislate,  lty  "coup  de  main,'*  he  menus,  of  course,  arbitrary  usurpation 
of  power. 

Should  we  establish  a  "third  legislative  chamber**?  This  Is  the  penetrating 
question  nsked  by  Judge  Hand,  but  he  adds  quickly:  "If  we  do  need  n  third 
chamlior,  It  should  appear  for  what  It  Is,  and  not  ns  the  Interpreter  of  Inscrutable 
principles." 

Hut  Judge  Hand  doubts  the  wisdom  of  letting  a  Judge  "serve  as  a  communal 
mentor,**  and  deems  Inexpedient  any  such  wider  form  of  review  based  on  the 
"moral  radiation"  of  court  decisions,  lie  gives  these  reasons  for  his  view : 

"In  the  first  place,  it  ts  apparent,  I  submit,  that  Insofar  as  it  is  made  part  of 
the  duties  of  judges  to  take  sides  In  political  controversies,  their  known  or 
expected  convictions  or  predilections  will,  and  Indeed  should,  he  at  least  one 
determinant  In  their  appointment,  and  an  Important  one. 

‘There  has  been  plenty  of  past  experience  that  confirms  this;  Indeed,  we  have 
become  so  used  to  It  that  we  accept  It  as  a  matter  of  course. 

"No  doubt  It  Is  Inevitable,  however  circumscribed  his  duty  may  be,  that  the 
personal  proclivities  of  an  Interpreter  will,  to  some  extent,  Interject  themselves 
Into  the  meaning  lie  Imputes  to  a  text,  but,  in  very  much  the  greater  part  of  a 
Judge’s  duties,  he  Is  charged  with  freeing  himself  as  far  as  he  can  from  all 
personal  preferences,  and  that  becomes  difficult  In  proportion  as  these  are  strong. 

*The  degree  to  which  he  will  secure  compliance  with  his  commands  depends 
In  large  measure  upon  how  far  the  community  believes  him  to  be  the  mouthpiece 
of  a  public  will,  conceived  ns  a  resultant  of  ninny  conflicting  strains  that  have 
come,  at  least  provisionally,  to  a  consensus. 

‘This  sanction  disappears  Insofar  ns  it  is  supposed  permissible  for  him 
covertly  to  smuggle  into  his  decisions  his  personal  notions  of  what  is  desirable, 
however  disinterested  personally  those  may  be. 

"Compliance  will  then  much  more  depend  upon  a  resort  to  force,  not  a  desir¬ 
able  expedient  when  It  can  be  avoided  " 

Those  last  words  could  apply  to  the  use  of  troops  at  Little  Rock,  which  cer¬ 
tainly  was  "not  a  desirable  expedient**  and  could  have  been  avoided. 

There  seems  no  doubt  that  Judge  Hand  would  like  to  see  the  Supreme  Court 
adhere  to  its  baste  function  of  Interpreting  legislation  without  adding  taws  not 
written  by  the  people's  legislatures.  He  evidently  deplores  the  tendency  to  vest 
political  power  In  the  Supreme  Court  of  the  United  States,  whose  Justices  are 
appointed  for  life.  He  concludes : 

"For  myself  it  would  be  most  Irksome  to  be  ruled  by  a  bevy  of  platonic 
guardians,  even  if  I  knew  how  to  choose,  which  I  assuredly  do  not.  If  they 
were  in  charge.  I  should  miss  the  stimulus  of  living  In  a  society  where  I  have, 
at  least  theoretically,  some  part  In  the  direction  of  public  affairs. 

"Of  course  I  know  how  illusory  would  be  the  belief  that  my  vote  determined 
anything:  but,  nevertheless,  when  I  go  to  the  polls  I  have  a  satisfaction  In  the 
sense  that  we  are  all  engaged  In  a  common  venture." 

Judge  Hand  has  rendered  a  great  service  to  contemporary  understanding  of 
the  true  limits  of  the  Supreme  Court's  power.  For  there  are  limits,  and  the 
Congress,  acting  for  the  people,  can  and  should  impose  such  limits  lest  we  fall 
victim  to  absolutism  in  our  own  Institutions. 

Mr.  SoiTmviNE.  This  is  a  statement  which  the  presiding  officer  at  a 
previous  session  asked  Mr.  Thomas  S.  Cadwalader*  of  Baltimore*  then 
a  witness,  to  furnish. 

Senator  Butler.  Is  this  the  letter  that  he  wrote  ? 


LIMITATION  OF  APPELLATE  JURISDICTION 


537 


Mr.  Souhwink.  The  original  is  being  transferred  to  the  former 
chairman,  who  asked  for  it.  I  thought  this  carbon  should  be  gotten 
for  the  record. 

Senator  Butler.  It  will  be  made  a  part  of  the  record. 

(The  letter  referred  to  is  as  follows:) 

Raltimokk,  Md.,  March  3,  1958. 

J.  O.  Soubwine,  Esq., 

Chief  Counsel,  Subcommittee  on  Internal  Security  Act, 

Senate  Office  lluilding,  Washington ,  D .  0. 

Deab  Mb.  Sourwink:  I  enclose  herewith  the  memorandum  I  prepared  as  re¬ 
quested  the  other  day  by  Senator  I>lrk  sen,  together  with  a  carbon  copy  which 
you  may  send  him  If  he  wishes  it. 

Very  truly  yours, 

Tnoii  as  F.  Cadwalader. 

Rb  S.  2040:  Historical  Memorandum  Submitted,  at  Request  or  Senator 
Dirkben,  by  Thomas  F.  Cadwalader 

I  stated  In  my  testimony  that  there  wfas  an  almost  rhythmic  alternation  In 
popular  feeling  as  to  which  of  the  three  great  departments  of  the  Federal 
Government  presented  the  greatest  menace  to  liberty.  The  Senator  presiding  at 
the  subcommittee  hearing  asked  me  to  give  a  summary  of  these  occasions. 

I  should,  first,  sAy  that  there  has  always  been  great  difference  of  opinion  In 
the  country  as  to  whether  any  Important  act  or  series  of  acts  was  a  menace  or 
not,  depending,  of  course,  on  which  side  was  threatened.  The  long  contest  be¬ 
tween  those  who  supi>orted  States  rights  and  those  who  favored  centralized 
power  has  historically  produced  a  series  of  crises,  including,  of  course,  a  major 
war.  Rut  there  has  also  been  the  tension  between  classes,  producing  the 
alternative  prevalence  of  radical  and  conservative  views  In  one  or  other  of  the 
three  departments.  One  set  of  tensions  overlaps  and  crosses  the  other. 

1.  The  Judiciary  Act  of  1789  led  to  the  fear  of  the  Judicial  power  on  the  part 
of  the  States  rights  supporters  and  also  on  the  part  of  the  popular  party,  which 
then  was  also  against  strong  government.  There  was  much  criticism  of  the 
Supreme  Court,  culminating  In  a  general  uprising  of  sentiment  when,  In  Chisolm 
v.  Georgia,  It  upheld  the  right  of  a  private  citizen  to  sue  a  sovereign  State.  The 
result  was  the  11  amendment,  overruling  the  Court  and  abolishing  any  such 
Jurisdiction. 

2.  The  alien  and  sedition  laws  passed  in  the  Adams  administration  were 
severely  attacked  by  the  same  popular  elements,  and  the  Virginia  and  Kentucky 
resolutions  were  passed  denying  the  power  of  the  political  branches  of  the 
Government  to  control  what  the  conservatives  of  the  day  deemed  to  be  sub¬ 
versive  activities,  sparked,  no  doubt,  by  the  French  Revolution,  which  was  In 
full  swing  and  whose  horrors  made  thoughtful  jieople  gasp.  The  popular  senti¬ 
ment  against  these  laws  really  destroyed  the  Federalist  Party. 

3.  The  conservatives  were  terrified,  In  turn,  by  President  Jackson’s  attack  on 
the  Rank  of  the  United  States  and  considered  him  what  we  would  now  consider 
it  leftwing  tyrant,  but  In  the  course  of  time  many  whose  Instincts  and  prejudices 
were  conservative  came  to  take  a  very  different  view. 

4.  The  arbitrary  acts  of  President  Lincoln  In  suspending  the  writ  of  habeas 
corpus  and  setting  up  military  commissions  to  try  civilians  who  opposed  the  war 
against  the  Southern  States  led  to  fierce  denunciations  by  northern  Democrats 
and  seriously  threatened  bis  reelection  in  1804. 

5.  The  decision  of  the  Supreme  Court  In  18GS  In  St  parte  Mtltigan,  holding  the 
trial  of  civilians  by  military  commission  unconstitutional,  was  violently  attacked 
by  all  the  radical  press  of  the  day,  especially  Greeley’s  New  York  Tribune,  the 
Independent  published  under  the  auspices  of  the  Congregatlonallst  churches,  and 
many  others.  It  has  long  since  boon  recognized  as  one  of  the  bulwarks  of  our 
liberties. 

0.  Soon  after  H’O  Milligan  case,  the  radicals  feared  greatly  that  the  Supreme 
Court  would  nullify  the  reconstruction  acts.  In  the  case  of  Georgia  v.  Stanton, 
the  Court,  doubtless  somewhat  frightened  by  the  violence  of  the  radical  Congress, 
which,  by  excluding  all  the  Southern  States  from  both  Houses,  had  an  artificial, 
overwhelming  majority,  held  that  the  rights  claimed  by  the  plaintiff  State  were 
political  and  not  property  or  personal  rights,  and,  therefore,  not  within  Judicial 
competence  to  decide.  They  entirely  Ignored  the  vast  number  of  personal  and 
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private  wrongs  and  trespasses  which  were  dally  visited  upon  the  people  of  the 
occupied  States  by  their  military  governors  and  puppet  officials. 

However,  the  fears  of  the  radicals  about  the  Court  were  revived  when  it  pro¬ 
ceeded  to  entertain  the  habeas  corpus  petition  of  William  If.  McCardle,  who  had 
been  arrested  by  General  Ord,  the  military  governor  of  Mississippi,  for  alleged 
disloyalty.  While  the  impeachment  trial  of  President  Johnson  was  going  on, 
they  surreptitiously  slipped  through  the  House  a  bill  taking  away  the  Court's 
appellate  jurisdiction  in  the  very  class  of  cases  in  which  they  had  conferred  it 
only  the  year  l>efore.  The  Court,  of  which  Chase  was  Chief  Justice,  took  this 
lying  down.  Of  course,  it  was  helpless  once  the  act  had  passed  the  Senate,  but 
they  could  have  acted  more  promptly  and  handed  down  their  decision  before  their 
jurisdiction  had  been  curtailed. 

So,  during  the  ugly  drama  of  reconstruction,  the  Supreme  Court  exercised 
none  of  Its  power  to  check  the  excesses  of  the  Legislature. 

7.  After  the  victory  of  Tilden  in  1870  and  the  seating  of  ITayes,  there  was  a 
general  letdown  of  tension  that  lasted  for  over  50  years.  Xot  that  there  were 
no  contests,  and  even  violent  controversies,  during  this  period,  especially  on  the 
tariff,  free  silver,  imperialism,  trusts,  and  the  war  against  Germany  of  1917-18. 
But  It  does  not  seem  that  either  the  executive,  the  legislative,  or  the  judicial 
branch  was  singled  out  as  a  particular  menace  to  liberty  during  all  this  time. 

However,  with  the  great  depression  of  the  1930*s,  the  executive  and  legislative 
branches  soon  found  themselves  In  trouble  when  their  radical  actions  came  up 
against  a  still  conservative  Judiciary.  Hence,  President  Roosevelt’s  proposal  to 
“pack”  the  Court,  as  President  Grant  had  done  with  the  help  of  the  old  radical 
Congress  when  the  Court  had  held  void  the  acts  making  depreciated  paper  money 
legal  tender.  There  was,  undoubtedly,  a  strong  uprising  of  sentiment  to  support 
the  Court  against  the  President,  but  the  Court  itself  was  frightened  into  changing 
its  tune  and  sustaining  acts  that  in  previous  years  it  would,  unquestionably,  have 
held  void.  The  Court-packing  bill  was  defeated,  but  the  successive  rejections  of 
Mr.  Roosevelt  accomplished  the  same  result  for  which  the  btll  was  designed; 
namely,  filling  the  bench  with  radical-minded  Judges. 

8.  It  is,  therefore,  now  the  turn  of  conservatives  to  deem  the  Supreme  Court 
a  greater  menace  to  liberty  than  either  of  the  other  departments  as  now  con¬ 
stituted.  The  popular  party  nowadays  is  the  advocate  of  strong  central  power, 
as,  Indeed,  the  multitudes  In  other  countries,  such  as  Italy  and  Germany,  have 
been  in  recent  years.  Socialism,  which  was  unknown  on  this  side  of  the  Atlantic 
In  the  19th  century,  is,  with  the  Supreme  Court’s  blessing,  halfway  established, 
and.  of  course,  it  signifies  and  requires  ruthless  centralization  of  power  and 
arbitrary  rule.  The  Tights  of  States  are  almost  completely  Ignored,  and  the 
rights  of  private  citizens  are  held  only  at  sufferance. 

In  regard  to  the  two  domestic  questions  on  which  the  country  Is  in  a  state 
of  hypertension,  namely,  racial  relations  and  Communist  infiltration,  the  Supreme 
Court  has  taken  an  active  abd  aggressive  stand  In  a  partisan  manner.  It  has 
sometimes  in  the  past  been  charged  with  partisanship,  and  It  must  be  confessed 
that,  under  Marshall,  it  did  all  It  could  to  establish  a  strong  central  power,  but 
it  never  went  out  of  Its  way  to  Invent  and  insert  provisions  into  the  Constitution 
that  ate  simply  not  there  In  order  to  accomplish  particular  ends,  as  a  legislative 
body  might  diaft  a  statute.  This  It  has  done  In  the  Tidewater  Oil  ease,  !h  the 
case  of  Rrowm  V.  Tope*#,  in  Commonwealth  v.  Nelson  and  In  the  cases  dealing 
with  snhversives  in  schools,  at  the  bar,  and  others. 

It  Is  for  this  reason— because  the  Court  Is  no  longer  content  to  decide  between 
different  interpretations  of  the  Constitution  and  the  laws,  but  insists  upon 
originating  and  forcing  into  onr  fundamental  law  its  own  notions  of  what  ought 
to  be— that  its  jurisdiction  must  now  be  curbed  or  we  shall  find  ourselves  victims 
of  a  governmental  Frankenstein  that  cannot  be  controlled  by  any  peaceful  process 
known  to  democratic  government  or  free  peoples  anywhere. 

Mr.  Sottrwink.  This,  sir,  id  a  letter  and  statement  from  Mr.  J. 
Nicholas  Shriver  of  Baltimore.  I  believe  it  should  go  into  the  record. 
Senator  Bm.FR.  It  will  be  made  a  part  of  the  record. 
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(The  document  referred  to  is  as  follows:) 


Hod.  James  O.  Kastland, 

Chairman ,  Judiciary  Committee, 

United  States  Senate,  Washington ,  D.  C. 


Cross  &  Shrives, 
Baltimore ,  March  3, 1958. 


Dear  Senator  Kastland:  I  was  hoping  to  have  au  opportunity  to  testify, 
on  beholf  of  Maryland  Action  Guild  and  Maryland  Forum,  two  organizations 
composed  of  citizens  of  Maryland  and  dedicated  among  other  objectives  to  the 
exposure  and  fighting  of  communism,  In  connection  with  your  present  hearings 
on  Senate  bill  S.  2040. 

However,  I  understand  that  youf  hearings  ore  now'  drawing  to  a  close  and 
that  Kt  would  be  preferable  to  submit  a  written  statement  rather  than  to  testify 
in  person.  With  this  In  mind,  I  am  submitting  the  enclosed  satement,  with  the 
request  that  it  be  filed  among  and  published  with  the  record  of  your  hearings. 
Needless  to  say  I  would  be  happy  to  supplement  my  views  iu  person  at  any  time. 

Respectfully  yours, 


J.  Nicholas  Shrives,  Jr. 


Statement  in  Support  of  the  Jenner  Bill,  S.  2(540 

The  organizations  represented  by  the  shaker  wi9h  to  go  on  record  most 
emphatically  In  support  of  this  proposed  legislation.  Because  much  has  already 
been  said  about  this  bill,  our  statement  is  limited  to  making  some  key  points 
which  we  believe  may  have  some  value  to  your  committee  In  your  sout -search lug 
consideration  of  this  very  mild  step  toward  reinsertion  of  the  legislative 
prerogative. 

Is  this  a  proposal  to  "destroy”  the  Supreme  Court? 

One  of  the  cries  of  the  opposition  lo  the  pending  bill  is  that  it  Is  a  proposal 
to  “destroy”  the  Supreme  Court.  This  argument  is  of  course  a  false  one,  de¬ 
liberately  false  unless  the  person  uttering  it  does  not  know  the  Constitution. 

The  Snpreme  Court  was  established  by  article  III  of  the  Constitution,  section 
1  of  which  vested  "the  Judicial  power  in  one  Supreme  Court.  Section  2  defined 
the  extent  of  the  Judicial  power.  This  section  gives  the  Supfeme  Court  original 
jurisdiction— that  Is  it  Is  the  only  Court  to  hear  a  case— "ih  all  cases  affecting 
Ambassadors,  other  public  Ministers  and  consuls,  and  those  In  which  a  State 
shall  be  party.”  Then  In  all  other  cases,  section  2  provides,  "the  Supreme  Court 
shall  have  appellate  jurisdiction,  both  as  to  law  and  fact,  frith  such  exceptions 
and  under  such  regulations  as  the  Congress  shaft  make (Italic  added.) 

The  Jenner  bill  provides  certain  exceptions  to  this  appellate  Jurisdiction, 
and  these,  broadly  speaking,  are  designed  to  prevent  the  Supreme  Court  from 
acting  as  an  appellate  court  in  matters  affecting  the  internal  secdrlty  of  our 
Nation  against  the  Communist  conspiracy.  Congress,  if  this  bill  Is  passed,  will 
be  declaring  that  our  country's  security  ts  of  such  importance  that  the  Supreme 
Court  may  not  any  longer  tamper  with  it.  It  must  be  noted,  and  repeated  often 
because  of  the  superficial  appeal  Of  the  "destroy  the  Supreme  Court”  argument, 
that  Congress  would  not  affect  the  rights  of  citizens  to  hare  their  day  In  court, 
and  their  appeal  from  an  adverse  Judgment  In  a  lower  court.  They  would, 
however,  In  internal  security  matters  have  no  right  to  multiple  appeals  the 
final  destination  of  which  would  be  the  Supreme  Court.  This  is  a  very  limited, 
very  narrow  bill,  and  the  Supreme  Court's  jurisdiction  in  the  vast  majority 
of  cases  Is  In  no  way  affected. 

Is  this  the  first  time  Congress  has  erer  acted  to  limit  the  Supreme  Court? 
Of  course  not.  James  Bnmham,  In  National  Review*  for  July  20,  1957,  cites 
many  precedents.  Some  of  the  more  striking  ones  are  these: 

(1)  Congress,  after  the  Civil  War,  passed  the  Reconstruction  Acts  and  their 
legality  was  challenged  In  the  courts.  While  Ex  parte  McCardlc,  which  was  the 
case  by  which  this  challenge  was  being  made,  was  before  the  Supreme  Court, 
Congress  repealed  the  Jurisdiction  of  the  Supreme  Court  to  consider  all  cases 
arising  under  the  relevant  statute.  So  the  Supreme  Court,  its  hands  tied,  simply 
dismissed  the  case. 

(2)  Congress,  at  the  behest  of  President  Franklin  I>.  Roosevelt  exempted 
from  the  Supreme  Court's  jurisdiction  the  workings  of  the  Price  Control  Act. 

(3)  The  Supreme  Court,  by  the  Dred  Scott  decision,  approved  slavery  in 
the  States.  Congress  In  1803  prohibited  slavery. 
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(4)  In  1849  the  Supreme  Court  held  Hint  a  certain  bridge  oyer  the  Ohio  Klver 
was  an  "unlawful"  obstruction  to  navigation.  In  1852  Congress  passed  an  act 
declaring  the  bridge  was  "a  lawful  structure.”  The  Supreme  Court,  defeated, 
said  that  although  the  bridge  "may  still  be  an  obstruction  In  fact,  It  Is  not  so 
in  the  contemplation  of  law.” 

Why  is  the  remedy  necessary? 

The  Supreme  Court  has  struck  at  the  great  foundation  stone  of  our  Govern¬ 
ment,  the  separation  of  powers.  In  a  series  of  ruthless  reversals  of  previous 
cases,  by  making  wbat  amount  to  legislative  and  policy  decisions,  It  hns  decided 
(among  other  things) : 

(«)  that  Congress  may  not  ask  a  witness  (who  does  not  invoke  the  fiflli 
amendment)  to  name  former  Communist  associates— thus  destroying  the 
power  of  Congress  to  Investigate  subversion  for  the  purpose  of  passing  laws 
controlling  it; 

(6)  that  a  State  legislature  may  not  ask  similar  questions — with  the  same 
result  at  the  State  level ; 

(o)  that  the  Executive  Department  may  not  fire  from  Federal  employ¬ 
ment  known  subversives,  unless  they  are  In  "sensitive”  positions— thus  ap¬ 
proving  of  the  employment  of  Communists,  sworn  enemies  of  America,  as  long 
as  the  Court  doesn’t  think  the  job  Is  a  "sensitive"  one : 

(d)  that  a  State  may  not  fire  a  school  teacher  who  has  taken  the  fifth 
amendment  when  asked  about  Communist  activities; 

(e)  that  a  State  may  not  deny  the  right  to  practice  law  to  a  candidate 
who  refused  to  answer  whether  he  is  a  Communist ; 

(/)  that  a  State  may  not  even  protect  itself  from  subversion  by  prosecuting 
Communist  party  leaders. 

There  have  been  many  other  decisions  which  may  require  legislation,  but  the 
Jenner  hill  Is  aimed  at  preventing  the  Supreme  Court  from  Interfering  with  the 
right  of  Congress  and  the  States  to  investigate  and  to  enact  legislation  to  prevent, 
If  possible,  the  destruction  of  America  by  internal  subversion ;  to  permit  the  Fed¬ 
eral  Government  to  establish  a  method  to  eliminate  subversive  employees ;  nnd 
to  permit  the  States  to  determine  who  shall  teach  in  their  schools  and  who  shall 
practice  law  In  their  courts. 

Up  until  1956  and  1957  no  one,  including  the  Communists  themselves,  could 
have  seriously  doubted  that  the  Federal  and  State  Governments  were  empowered 
to  do  all  of  these  things.  But  the  present  Supreme  Court,  going  further  than  even 
the  Communists  dared  hope,  has  recklessly  scuttled  precedent  nnd  has  Just  as 
recklessly  set  itself  up  as  a  legislative  body,  with  the  result  that  there  are  left 
In  America  today  for  all  practical  purposes  no  restraints  upon  Internal  subversion. 
The  Dally  Worker  called  the  turn,  signing  the  praises  of  the  Supreme  Court  In 
a  ringing  hymn : 

"Democracy  In  America  may  well  rejoice  at  the  recent  decision  of  the  Supreme 
Court  •  •  • 

"All  honor  to  the  brave  men  and  women  *  •  ♦  who  dared  the  1  1  1  tyrannical 
llower  court  1  judges  of  the  McCarthyite  terrorism  •  *  * 

"•  ♦  •  it  is  Important  to  stress  the  sterling  contributions  of  our  party  and  of 
other  progressive  organisations  in  helping  to  facilitate  the  new  trends  which  are 
creating  a  more  favorable  situation  In  this  country  •  •  ♦" 

"Democracy  In  America  may  well  rejoice  at  the  recent  decision  of  the  Supreme 
Court  curbing  partly  the  dictatorial  powers  assumed  In  recent  years  by  con¬ 
gressional  Investigation  committees,  granting  new  trials  in  some  Smith  Act  nnd 
contempt  cases  and  otherwise  relaxing  the  pressures  of  the  outrageous  Me- 
Carthyism  built  up  during  the  cold  war  years." 

The  American  Bar  Association  committee  on  Communist  activities,  in  Its  re¬ 
port  to  the  association  at  Its  annual  meeting  last  summer,  recommended  remedial 
legislation  in  several  areas  covered  by  the  Supreme  Court  decisions.  The  .Tenner 
hill  covers  many  jof  these  areas.  Others  must  be  the  subject  matter  of  further 
legislation. 

We  urge  the  Congress  to  pass  the  Jenner  bill  in  order  to  try,  by  this  law,  to  re¬ 
establish  our  defenses  against  communism  at  home.  We  urge  the  Congress  to  rec¬ 
ognize  the  proposition  that  the  expenditure  of  billions  nnd  more  billions  for 
military  defense  against  armed  attack  is  a  foolish  waste  of  our  substance  if  we 
are  going  to  let  our  enemies  at  home  have  a  free  hand.  Unless  Congress  reasserts 
its  authority,  the  Supreme  Court  will  have  succeeded  in  destroying  America  with¬ 
out  requiring  Soviet  Russia  to  fire  a  single  missile. 

In  conclusion,  members  of  this  committee,  be  It  always  remembered  that  the 
Supreme  Court  recognized,  until  recently,  that  It  was  a  Judicial  body.  In  1824 
Chief  Justice  Marshall  stat^ : 
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"Judicial  power,  as  contradistinguished  from  the  power  of  the  laws,  has  no 
existence.  Courts  ♦  *  *  can  will  nothing." 

In  Federalist  Paper  No.  78,  Hamilton  predicted  that  "the  general  liberty  of  the 
people  can  never  be  endangered"  by  the  courts  "so  long  as  the  judiciary  remains 
truly  distinct  from  both  the  legislative  and  executive  powers  •  *  *.  Liberty  can 
have  nothing  to  fear  from  the  Judiciary  alone,  but  would  have  everything  to  fear 
from  Its  union  with  either  of  the  other  departments." 

The  Supreme  Court  has  now  become  a  supcrlegislature,  and  therefore  "Liberty 
[has]  *  1  1  everything  to  fear"  unless  Congress  insists  immediately  upon  its 
legislative  prerogatives. 

In  our  founding  days  a  war  was  fought  against  taxation  without  representa¬ 
tion.  We  ask  that  yon,  mir  elected  representatives,  preserve  us  from  judicial 
legislation  without  representation. 

Mr.  Sourwine.  And  this  is  a  letter  in  the  nature  of  a  petition  from 
a  group  of  Baltimore  residents  asking  to  be  associated  with  Mr. 
Shriver’s  statement.  They  ask  that  it  be  made  a  part  of  the  record. 

Senator  Butler.  That  will  be  made  a  part  of  the  record. 

(The  letter  referred  to  is  as  follows :) 


Hon.  Jaues  O.  Eastland, 

Chairman,  Committee  an  the  Judiciary, 


Baltimore,  Md.,  March  8, 1958. 


Senate  Office  Building,  Washington,  D .  C . 


Delab  Senator  Eastland:  We,  citizens  of  the  State  of  Maryland,  whose 
names  appear  below,  all  members  of  civic  or  patriotic  organizations  which  have 
lacked  either  time  or  opportunity  for  a  polling  of  their  members  before  the  close 
of  the  hearings  on  Senate  bill  S.  2040,  Individually  request  that  we  be  recorded 
as  supporting  the  views  of  J.  Nicholas  Shrlver,  Jr.,  given  in  the  copy  of  his  state¬ 
ment  attached  hereto,  and  as  urging  return  of  said  bill,  favorably  to  the  Senate 
of  the  United  States. 


Respectfully, 


Dr.  George  II.  Yeager,  Mrs.  George  II.  Yeager,  Dr.  Harvey  B.  Stone, 
Mrs.  Harvey  B.  Stone,  Walter  Wlntz,  Mrs.  Walter  Wintz,  Francis 
J.  Ha  mill,  Raymond  J.  Hardy,  Mrs.  Raymond  J.  Hardy,  John  J. 
O’Connor,  .Tr.,  Mrs.  John  J.  O'Connor,  Jr.,  John  Wilcox  Frisch, 
Mrs.  John  Wilcox  Frisch,  Mrs.  R.  M.  Morningstar,  Robert  Golds- 
borougb,  Carroll  B.  Schllpp,  Mrs.  Carroll  B.  Scblipp,  II.  Boyd 
Hook,  Mrs.  Sarah  Hook,  Mrs.  Johi>  T.  Wells,  George  S.  Goodhues, 
Jr.,  Mrs.  George  S.  Goodhues,  Jr.,  I.ennox  Blrckhead,  Mrs.  Lennox 
BIrckhead,  Mrs.  E.  Ruth  White,  Mrs.  Alexander  F.  Jenkins, 
Alexander  F.  Jenkins,  Jr.,  Mrs.  Glen  Greenwood,  Jere  O.  Hamlll, 
Sirs.  Jere  O.  Hamlll,  George  D.  O’Neill,  Mrs.  George  D.  O’Neill, 
Dr.  Douglas  H.  Stone,  Mrs.  Douglas  II.  Stone,  John  Pepe,  Mrs. 
John  Pepe,  Mrs,  Velma  Nye,  Mrs.  Yvonne  Moore,  Mrs.  Francis  J. 
Hamlll,  Dr.  Anna  Mathlesen,  Louis  D.  Carroll,  Mrs.  Louis  D. 
Carroll,  Dr.  E.  T.  Bouchelle,  Robert  B.  Bouchelle,  Dr.  George  F. 
Carter,  Mrs.  George  F.  Carter,  Miss  Anne  Warfield  Martin,  George 
S.  Goodhues,  Sr.,  John  J.  Iago,  Mrs.  John  J.  Iago,  Alfred  E.  Man¬ 
ning,  Mrs.  Thomas  H.  Kane,  Mrs.  Oi  W.  Beck,  Mrs.  Edward 
Dougherty,  Mrs.  Joseph  S.  Huxley,  Joseph  S.  Huxley,  Glen  Green¬ 
wood,  Dr.  Leo  Brady,  Mrs.  Leo  Brady,  Mrs.  Elizabeth  Cooney, 
Mrs.  Mable  Harmon,  Mrs.  Wm,  H.  Carroll,  O.  G.  Carroll,  Mrs. 
C.  G.  Carroll,  Mrs.  Doris  Kane,  Miss  Agnes  Cooney,  Dr.  John 
Engers.  Dr.  Charles  R.  Goldsboroogh,  Mrs.  Charles  R.  Golds- 
borough,  Miss  Katherine  S.  Walsh,  John  J.  Elsenhart,  Mrs.  John 
J.  Elsenhart,  Mrs.  W.  S.  Gunter,  W.  S.  Gunter,  Mrs.  Elizabeth 
Cooney,  Dr.  Daniel  S.  Shanahan,  Mrs.  Daniel  S.  Shanahan.  Dr. 
Joseph  V.  Jeppl,  Edward  J.  Coolahan,  Mrs.  Edward  J.  Coolahan, 
Mrs.  Bessie  Ballon,  Mrs.  Herman  Baesch,  Mrs.  Jean  D.  Campbell. 
Mrs.  Louise  Thomas,  Dr.  Amos  R.  Koontz,  Mrs.  Amos  R,  Koontz, 
Miss  Aileen  Kelly,  Wm.  J.  Sexton,  Mrs.  Wm.  J.  Sexton. 


I  certify  that  nil  the  above  names  are  those  of  persons  who  personally  endorsed 
the  above  letter. 


Anna  Matitiesen. 
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Mr.  Sourwine.  This  is  a  letter  in  the  nature  of  a  statement  from 
Mr.  P.  A.  del  Valle,  president,  Defenders  of  the  American  Con¬ 
stitution. 

Senator  Butler.  It  will  be  received  and  made  a  part  of  the  record. 
(The  letter  referred  to  is  as  follows :) 


Defenders  of  the  American  Constitution,  Jno., 

Washington,  D.  G .,  February  2D,  1958 . 

Hon.  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee, 

Washington,  D.  C . 

Dear  Senator  Eastland  :  The  Defenders  of  the  American  Constitution,  having 
knowledge  of  the  fact  that  hearings  ore  pow  being  held  on  Senator  William  E. 
Jenner  of  Indiana’s  bill  to  restrain  the  Supreme  Court  from  further  jeopardizing 
the  security  of  the  Republic  by  decisions  such  as  those  rendered  in  the  eases 
of  Jencks,  Watkins,  Service,  Yates,  Sweezy,  Schwpre,  Konlgsberg,  Nelson, 
Slochower,  and  Cole,  do  hereby  request  that  this,  their  statement,  be  accepted 
In  lieu  of  personal  appearance  by  myself,  due  to  my  being  snowbound  and  unable 
to  leave  my  farm. 

We  feel  very  strongly  that,  if  the  bill,  S.  2646,  is  defeated  calling  for  appellate 
jurisdiction  of  the  Supreme  Court’s  limitation,  particularly  in  the  matter  of 
investigative  function  of  the  Congress ;  the  security  program  of  the  Executive ; 
the  sovereign  rights  of  the  States  with  regard  to  education,  subversion,  and  the 
practice  of  law  within  their  jurisdiction,  then  the  Republic  will  cease  to  be  a  free 
couutry  under  the  Constitution,  and  will  become  virtually  an  oligarchy  wherein 
all  men  are  subject  to  the  whims  and  wishes  of  a  handful  of  men  who  have 
seized  the  power  from  the  Congress,  from  the  Executive,  and  from  the  48 
sovereign  States  of  the  Union. 

As  defenders  of  the  American  Constitution  we  call  upon  the  Congress  to  assert 
Itself  against  the  encroachment  of  the  Judiciary  upon  the  functions  and  powers 
which  rightfully  were  placed  In  their  hands  by  the  Founding  Fathers  tn  the 
Constitution.  Should  we  fall  to  pass  this  bill,  thus  removing  the  wedge  driven 
into  constitutional  government  by  these  unconstitutional  decisions,  then  we  shall 
have  surrendered  supinely  to  those  enemies,  foreign  and  domestic,  against  whom 
we  have  all  sworp  a  solemn  oath  tp  uphold  and  defend  the  Constitution  of  the 
United  States. 

May  Cod  grant  that  your  courage  and  your  patriotism  be  adequate  to  overcome 
the  vicious  pressures  of  those  enemies  of  the  Republic  and  their  dupes  and  stooges, 
who  seek  to  prevent  this  prgent  repair  to  the  Constitution  and  to  the  ship  of  state. 

Yours  sincerely, 

P.  A.  del  Valle, 

President,  Defenders  of  the  American  Constitution. 


Mr.  Sourwine.  This  is  a  statement  from  Mr.  Loren  D.  Stark, 
Houston,  Tex.,  which  he  asked  to  be  included  in  the  record. 

Senator  Butler.  It  will  be  made  a  part  of  the  record. 

(The  document  referred  to  is  as  follows :) 


Houston,  Tex.,  February  26, 1958 . 


Hon.  J.  O.  R^stlanp, 

Chairman,  Committee  o»  ffte  Judiciary, 

Senate  Office  Quitting,  Washington,  D.  C. 

Dear  Senator  Eastlanp;  In  response  to  the  Invitation  of  the  Committee  on 
the  Judiciary  to  persons  interested  In  testifying  regarding  S.  ?640, 1  should  like 
to  present  my  views.  Since  I  cannot  be  present  In  person,  I  offer  the  following 
statement :  ,  . 

Many  of  the  decisions  of  the  United  States  Supreme  Court  during  the  past 
4  or  5  years  have  given  me  great  concern.  Although  I  am  not  an  attorney  and 
will  not  discuss  the  matter  from  a  legal  polpt  of  view,  I  do  have  some  knowledge 
and  understanding  of  the  United  States  Constitution.  In  my  practice  as  an 
estate  analyst,  the  practical  effect  of  decisions  rendered  by  the  United  States 
Supreme  Court  are  frequently  of  the  utmpst  Importance  to  my  Clients. 

As  a  citizen  who  Is  interested  In  mantalnlng  our.  form  of  government  as  a 
constitutional  republic,  It  appears  to  me  that,  officially,  the  members  of  the 
Supreme  Court  have  Indulged  In  excursions  which  are  far  ofletd  from  their 
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jurisdiction  under  the  Constitution  and  in  which  they  leek  competence.  This 
fact  Is  manifest  in  at  least  three  areas : 

1.  The  willful  and  capricious  upsetting  of  precedent  long  established  by  the 
Court  itself  is  particularly  dangerous  to  the  traditional  American  concept  of 
justice  and  equity.  Many  of  the  Court's  recent  decisions  bear  on  this  matter, 
but  perhaps  the  most  flagrant  Is  the  decision  relating  to  the  trust  created  by 
Girard.  In  this  case,  the  Court  violated  the  provisions  of  Girard's  will,  which 
had  been  operating  for  many  years  without  any  question  ever  having  been  raised 
by  State  courts  or  any  Federal  appellate  court  In  light  of  this  decision,  I  am 
compelled  to  tell  my  clients  that  they  have  no  assurance  regarding  the  validity 
of  provisions  which  they  may  wish  to  incorporate  In  such  personal  documents 
as  wills,  trusts,  etc. 

The  simple  fact  emerges  out  of  such  decisions  that  the  owner  of  property  cam 
not  be  certain  that  his  wishes  will  be  carried  out  with  respect  to  who  shall  re¬ 
ceive  his  property  or  how  it  shall  be  administered.  This  is  true  In  spite  of  the 
fact  that  the  laws  of  his  State  of  domicile  and  the  Federal  Constitution  give 
him  the  right  to  dispose  of  his  property  In  such  manner  as  he  may  desire. 
Surely  this  situation  is  contrary  to  all  concepts  of  property  rights  heretofore 
established  since  the  beginning  of  our  country  as  a  nation. 

2.  The  total  disregard  for  the  express  provisions  of  the  10th  amendment  by 
the  Court  is  appalling.  The  cases  in  which  the  Court  has  held  unconstitutional 
State  laws  relating  to  the  trial  and  prosecution  of  subversives  illustrates  this 
point,  although  there  are  many  other  illustrations.  Certainly  the  authority  of 
each  State  to  enact  and  enforce  laws  relating  to  the  conduct  of  citizens  of  such 
States  comes  clearly  within  the  meaning  of  the  10th  amendment  since  nowhere 
in  the  Constitution  is  such  authority  delegated  to  the  United  States. 

If  this  atlen  doctrine  of  concentration  of  all  powers  in  the  central  Government 
Is  not  checked,  how  will  it  be  possible  to  maintain  the  sovereignty  of  the  several 
States?  It  is  my  view  that  the  decisions  of  the  Court  in  this  area,  as  well  as 
other  areas,  will  In  time  totally  destroy  the  Integrity  of  the  States  and,  when 
this  Is  done,  the  freedom  of  citizens  guaranteed  in  the  Constitution  will  be 
abridged. 

3.  Decisions  which  are  based  on  socialized  rather  than  legal  concepts  are 
utterly  alien  to  the  American  concept  of  government  by  law.  Typical  of  this  type 
of  decision  Is  the  Court's  desclsion  relating  to  racial  integration.  While  the 
law  may  not  constitute  an  exact  science,  surely  its  practice  by  eminent  and  learned 
men  since  the  beginning  of  recorded  history  represents  a  firmer  basis  upon  which 
to  construct  rules  of  human  conduct  than  the  embryo  status  of  pseudoscientific 
preachments  of  the  professional  sociologist.  If  this  alien  philosophy  Is  to  be 
the  rule  atul  guide  of  our  Nation,  then  It  woutd  appear  sensible  to  disband  the 
legislative  branch  of  the  Federal  Government  and,  of  course,  to  dissolve  all 
State  and  local  governments. 

As  I  meet  with  practical  business  and  professional  people,  respected  citizens 
of  this  community,  I  observe  that  they  are  appalled  and  deeply  disturbed  over 
the  socialistic  pronouncements  of  the  United  States  Supreme  Court  as  evidenced 
by  its  decisions  in  recent  years.  Speaking  only  for  myself,  I  approve  of  the 
bill,  S.  2040. 

Very  sincerely  yours, 


Loren  D.  Stark. 


Mr.  SormviNE.  This  is  a  letter  in  the  nature  of  a  statement  from 
Mr.  .f.  Anthony  Paunch,  of  New  York.  Mr.  Panuch  was  asked  to  be 
a  witness  at  the  request  of  one  member  of  the  committee,  but  he  said 
he  couldn’t  come  and  wanted  this  to  be  made  a  part  of  the  reed’d. 
Senator  Hutlkr.  His  statement  will  be  made  a  part  of  the  record. 
(The  document  referred  to  is  as  follows :) 

New  York,  N.  V.,  February  21,  1958. 

Hon.  J.  O.  Sour  wine. 

Chief  Counsel,  Senate  Subcommittee  on  Internal  Security, 

Washington ,  D.  C . 

Dear  Mr.  Sovrwine:  J.  I  have  Just  returned  to  the  city  and  find  your  kind 
invitation,  Issued  at  the  request  of  Senator  .Tenner,  to  appear  before  the  Senate 
Judiciary  Committee  to  give  my' expert  legal  opinion  on  S.  2040,  to  limit  the 
appellate  jurisdiction  of  the  Supreme  Court  In  certain  cases. 
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2.  I  assume  the  purpose  of  this  proposed  bill  Is  to  overcome  the  effects  of  the 
Supreme  Court's  decisions  over  the  past  2  years  striking  down  as  unconstitutional 
a  variety  of  actions  taken  pursuant  to  congressional  and  State  legislation  involv¬ 
ing  various  areas  of  internal  security,  in  cases  such  as  Nelson,  Sweezy,  Konigs- 
berg,  Slochower,  Service,  Jencks,  etc. 

3.  My  viewpoint  on  the  nature  and  revolutionary  objectives  of  institutional 
subversion,  my  experience  In  combating  It  at  Its  point  of  maximum  impact  In 
the  sensitive  agencies  of  the  executive  departments  and  my  opinion  as  to  the 
respective  constitutional  roles  of  the  Congress,  the  Executive,  and  the  Supreme 
Court  In  erecting  defenses  against  It,  are  set  forth  In  detail  in  my  testimony 
before  the  Senate  Internal  Security  Subcommittee  of  June  25,  1053  (pt.  13, 
Interlocking  Subversion  In  Government  Departments),  and  specifically  at 
pages  902-907. 

4.  Viewed  in  the  light  of  that  experience.  It  Is  my  judgment  with  all  due 
respect,  that  the  opinions  of  the  majority  of  the  Court  in  the  cases  above  listed, 
constitute  an  unwarranted  interference  with  lawful  governmental  powers 
pursuant  to  a  tortured  construction  of  the  Constitution  In  a  field  where  the  will 
of  the  people  as  expressed  by  their  legislatures,  whether  Federal  or  State,  should 
be  supreme.  Having  said  this  much  and  despite  my  complete  sympathy  with 
the  legislative  purpose  of  S,  2(140,  It  is  my  opinion  that,  should  it  be  enacted 
into  law  (which  I  regard  as  improbable).  It  is  virtually  certain  to  be  stricken 
down  as  unconstitutional  by  the  Supreme  Court  as  presently  constituted.  I 
advance  this  view  not  as  a  "legal  opinion”  but  because  of  the  fact  that  any  such 
legislation  would  challenge  the  doctrine  of  judicial  supremacy  In  the  field  of 
civil  rights  which  this  Court,  by  its  pattern  of  recent  decisions  has  staked  out 
as  Its  owu. 

5.  Fifty  years  ago  the  late  Chief  Justice  Charles  Evans  Hughes  made  his 
famous  remark :  "We  are  under  a  Constitution  hut  the  Constitution  Is  what  the 
judges  say  It  is,  and  the  judiciary  Is  the  safeguard  of  our  liberty  and  of  our 
property  under  the  Constitution.” 1 

The  political  nature  of  this  subjective  approach  to  the  function  of  Judicial 
review  by  the  Supreme  Court,  is  either  unrecognized  or  Ignored.  The  late 
Justice  Robert  H.  Jackson  in  his  famous  analysis  of  the  struggle  of  20  years 
ago  between  the  late  President  Roosevelt  and  the  Supreme  Court  of  that  time 
entitled  "The  Struggle  for  Judicial  Supremacy — A  Study  of  Crisis  In  American 
Power  Politics”  has  described  the  doctrine  of  Judicial  supremacy  as  follows: 

"The  ultimate  function  of  the  Supreme  Court  Is  nothing  less  than  the  arbitra¬ 
tion  between  fundamental  and  ever-present  rival  forces  or  trends  In  our 
organized  society.  The  technical  tactics  of  constitutional  lawsuits  are  part 
of  a  greater  strategy  of  statecraft  In  our  system  •  1  *  The  Constitution,  In 
making  the  balance  between  different  parts  of  our  Government  a  legal  rather 
than  a  political  question  casts  the  Court  as  the  most  philosophical  of  our  depart¬ 
ments.  It  keeps  the  most  fundamental  equilibriums  of  our  society,  such  as 
that  between  centralization  and  localism,  between  liberty  and  authority,  and 
between  stability  and  progress.  These  issues  underlie  every  movement  In  an 
organized  society”  (pp.  311-313). 

Justice  Jackson  recognized  the  Immense  social  impact  of  judicial  supremacy 
as  a  form  of  power  politics. 

“These  constitutional  lawsuits  are  the  stuff  of  power  politics  In  America.  Such 
proceedings  may  for  a  generation  or  more  deprive  an  elected  Congress  of  power, 
or  may  restore  a  lost  power,  or  confirm  a  questioned  one.  Such  prceedlngs  may 
enlarge  or  restrict  the  authority  of  an  elected  President  They  settle  what  power 
belongs  to  the  Court  Itself  and  what  it  concedes  to  Us  'coordinate*  departments. 
Decrees  In  litigation  write  the  final  word  as  to  distribution  of  powers  as  between 
the  Federal  Government  and  the  State  governments  and  mark  out  and  apply  the 
limitations  and  denials  of  power  constitutionally  applicable  to  each.  To  recog¬ 
nize  or  to  deny  the  power  of  governmental  agencies  In  a  changing  world  la  to  sit 
as  a  continuous  allocator  of  power  in  our  governmental  system.  The  Court  may 
be,  and  usually  is,  above  party  politics  and  personal  politics,  but  the  politics  of 
power  is  a  most  Important  and  delicate  function,  and  adjudication  of  litigation  is 
its  technique”  (p.  287). 

6.  From  the  standpoint  of  constitutional  power  politics  the  problem  which  S. 
2646  attempts  to  remedy  in  the  field  of  internal  security,  is  analogous  to  that 
which  faced  the  Roosevelt  administration  during  1935-36  when  the  Supreme 


1  Addrwes  and  Papers  of  Charles  Evans  Hughes,  0.  P,  Putnam  k  Sons;  lit  Ed.,  1908, 
pp.  139-140 ;  2d  Ed.,  1916.  pp.  185-188. 
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Court  of  that  era  struck  down  as  unconstitutional,  emergency  legislation  in  the 
economic  field  in  the  hot  oil,  railroad  pensions,  farm  mortgages,  NBA,  AAA, 
bituminous  coal,  municipal  bankruptcy  and  minimum  wage  cases.  But  the  deci¬ 
sions  of  the  present  Court  in  the  Internal  security  field  have  applied  a  subtler 
form  of  Judicial  supremacy.  They  have  emasculated  Federal  and  State  legisla¬ 
tive  action  by  Indirection— rather  than  by  a  headlong  challenge  of  Its  constitu¬ 
tionality  which  might  serve  tp  arouse  a  hostile  public  opinion  in  1957  as  It  did 
In  1937.  At  the  psychological  level  these  decisions  have  all  been  in  favor  of  indi¬ 
viduals  rather  than  against  an  aroused  electorate  which  brought  the  overwhelm¬ 
ing  Democratic  plurality  in  the  1936  election.  Finally  they  come  at  a  time  when 
the  enactment,  or  corrective  legislation  faces  the  distractions  of  a  war  psychosis 
in  our  foreign  affairs  and  the  threat  of  an  economic  depression  at  home. 

7.  I  am  of  course  familiar  with  the  long  line  of  authorities  beginning  with 
the  McOardle  decision  which  held  that  Congress  has  the  power  to  regulate  the 
appellate  jurisdiction  of  the  Supreme  Court.  Despite  these  precedents,  I  am 
fearful,  assuming  S.  2616  or  something  like  it  could  be  enacted,  that  the  Supreme 
Court  would  hold  It  unconstitutional  in  a  proper  case,  on  the  ground  that  it  was 
an  attempt  to  deprive  the  Court  of  its  original  jurisdiction  as  conferred  on  it  by 
the  Constitution.  Any  case  likely  to  arise  under  such  legislation  would  inevita¬ 
bly  be  challenged  as  a  denial  of  a  right  guaranteed  to  the  individual  by  the  first 
amendment  The  issue  thus  presented  would  revive  the  ancient  conflict  between 
the  constitutional  philosophies  of  Alexander  Hamilton  and  Thomas  Jefferson  in 
a  20th  century  setting.  Before  the  Constitution  was  adopted,  Hamilton  had 
argued  against  the  need  for  a  bill  of  rights  on  the  ground  that  such  rights  should 
not  be  a  matter  of  constitutional  guaranty  “but  must  altogether  depend  on  public 
opinion  and  the  general  spirit  of&a.peof4e«nd^he  Government”  The  Jefferson 
philosophy  prevailed  in  178J^How  would  the  moderi^Hamiltonlans  fare  today? 

&  I  think  the  probable, mult  is  fairly  clear.  The  gratest  Hamiltonian  jurist 
of  our  time  Is  the  venerable  Judge  Learned  Hand.  He  nas  declared  that  the 
guaranties  of  the  first  amendment  and  most  of  the  remainder  of  the  Bill  of 
Bights  are  not  redly  law  at  all.  In  hia^inlon,  they  are  onlyStadmonUions  of 
moderation,”  “moral  adjuratloraA“a  mood  ratnb^ihan  a  command,”  “not  Jural 
concepts  at  aUf  in  the  ordinary  sense.”  \I  have  no  doubt  that,  if  nten  of  Judge 
Hand’s  constitutional  vlewpmnt  constituted  the  majority  of  the  present  Supreme 
Court,  a  statute  aiming  at  the  purposes  sought  2646  would  have  aV  excellent 

chance  of  being  upheld  ^s  a  reasonable  exercise  of  legislative  discretion!  But  the 
Court  as  Presently  const! tuted-M^maJn  which  powerful  lopponents  bf  Judge 
Hand's  approach,  such  as  JustlceA^KraiOis,  Black,  arid  Warren  appearito  exer¬ 
cise  a  decisive  influence  over  thoirfajority.  On  this  point  let  me  refer  you  to  Jus¬ 
tice  Douglas’  forthright  disagreement  with  Judge'XfarnedHknd  as  stateu  In  his 

latest  book,  The  Bight  ofsttie  People,  j  f _  j  )  1 

”1  disagree  with  Judge  learned  Hand ttitthe  prohibitions  of  the  flrstja amend¬ 
ment,  in  terms  absolute,  are  'no  more  than  ^diponitionB  of  moderation.'  The  idea 
that  theylare  no  more  than  mat  has  dOne^  ifibre  ip  undermine  liberty/ in  this 
country  than  any  other  single  force.”  /  J  / 

Justice  Douglas  then  declares  hls^wiwgffmoplan  faluTbeyond  any  Reasona¬ 
ble  doubt  and  In  sweepior  f  ashion.  He  says?  \  )  7 

“The  philosophy  of  the  first  amendment  Ir that  man  must  have  fun  freedom 
to  search  tm  world  and  the^ufilverse  for  thi  answers  to  the /pussies  of 
life  •■•••*  Unless  the  hortae^s  are  unlimited,  w4  rlrir'belng  governed  by  a  s$t: 
of  prejudices  ora  bygone  day*— Ifwe  are  restrlcted'fh  art,  religion,  economics, 
political  theory,  or  any  other  grea tlteld  of  knowledge,  we  may/become  victims 
of  conformity  In  aiKAge  where  salvation  can  be  won  only  hy  nonconformity.” 

Under  this  philosophy,  if  adopted  by  the  majority  of  thrTJourt,  It  is  difficult 
to  see  how  8.  2646  coulchfail  to  be  progressively  dismembered  in  a  variety  of 
oases  whieh  would  immediately  1 brought  to  t«L the  constitutional  validity  of 
subsections  (1),  <2),  (3),  (4),  anqfffjT"-  — — 

D.  What  then  are  the  probabilities  as  to  the  survival  of  8.  2646  if  Its  con¬ 
stitutionality  should  be  challenged?  Justice  Jackson  in  his  book  above  quoted 
states  at  page  823 :  “With  us,  what  Is  wanted  is  not  innovation  but  a  return  to 
the  spirit  with  which  our  early  Judges  viewed  the  function  of  judicial  review 
of  legislation— the  conviction  that  it  is  an  awesome  thing  to  strike  down  an  act 
of  the  legislature  approved  by  the  Chief  Executive,  and  that  power  so  uncon¬ 
trolled  Is  not  to  be  used  save  where  the  occasion  is  clear  beyond  fair  debate.” 

I  am  sure  -that  neither  Justice  Douglas  or  Black  would  subscribe  to  this 
Hamiltonian  philosophy  of  restraint  in  the  process  of  judicial  review  In  any 
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case  arising  under  the  first  amendment.  Where  would  the  Chief  Justice  take 
his  stand  on  the  desirability  of  what  Justice  Jackson  regarded  as  constitutional 
''Innovation”?  Aside  from  his  published  court  opinions  there  Is  an  interesting 
Indication  of  bis  probable  attitude  In  an  article  which  appeared  in  the  magazine 
section  of  the  New  York  Times  on  June  30, 1037.  Tills  article  is  entitled  "  'War¬ 
ren  Court* — An  Opinion,**  and  its  author  is  Mr.  Bernard  Schwartz,  professor 
of  law  at  New  York  University,  Dr.  Schwartz  quotes  the  Chief  Justice  (at 
p.  10),  as  follows:  "When  the  generation  of  1980  receives  from  us  the  Bill  of 
Bights  *  *  ♦  the  document  will  not  have  exactly  the  same  meaning  it  had 
when  we  received  It  from  our  fathers.** 

To  this  Dr.  Schwartz  adds  at  page  11 :  "The  Bill  of  Rights  as  it  is  being  in¬ 
terpreted  by  the  Warren  Court  already  has  a  different  meaning  than  that 
handed  to  it  by  Its  predecessors** ;  and,  "Warren  may  not  be  Stone’s  equal  in 
purely  legal  qualifications.  But  his  skill  as  a  statesman  has  already  done  much 
to  repair  the  damage  done  to  the  Court’s  prestige  under  his  predecessors.** 

10.  Under  the  circumstances,  I  doubt  that  any  expert  "legal**  opinion  by  me 
or  anyone  else,  excepting  possibly  a  towering  juristic  and  philosophical  figure 
like  Judge  Learned  Hand  can  be  of  any  real  assistance  to  your*  committee  in 
the  hearings  on  S.  2046.  I  hope  you  will  explain  to  Senator  Jenner,  for  whose 
integrity,  courage,  and  rightmindedness  I  have  uncommon  respect,  the  reasons 
why  I  shall  not  avail  myself  of  his  gracious  invitation  to  testify. 

In  conclusion,  I  hope  you  will  realize  that  nothing  that  I  have  said  is  in¬ 
tended  as  an  aspersion  on  the  political  philosophy  or  the  Judicial  integrity  of 
any  member  of  the  Court.  Mr.  Justice  Douglas  and  I,  together  with  Governor 
Dewey,  were  members  of  the  same  class  at  Columbia  Law  School.  We  learned 
our  constitutional  law  under  Prof.  Thomas  Reed  Powell,  a  great  constitutional 
lawyer  and  a  pioneer  In  the  political  science  approach  to  the  Interpretation  of 
the  Constitution  based  on  Charles  Evans  Hughes'  declaration  that  the  Constitu¬ 
tion  is  what  the  judges  say  It  is. 

Over  the  years,  Bill  Douglas  and  I  have  been  personal  friends.  I  have  respect 
for  his  courage,  integrity,  and  boldness  in  expounding  a  philosophy  of  judicial 
supremacy  with  which  I  do  not  always  agree. 

Faithfully, 


J.  Anthony  Panuch. 


Mr.  Sourwinr.  This  is  a  letter  from  the  State  of  Texas,  Depart¬ 
ment  of  Public  Safety  in  Austin. 

Senator  Butler.  It  will  be  made  a  part  of  the  record. 

(The  document  referred  to  is  as  follows :) 


Texas  Department  or  Public  Safety,  Austin 


Hon.  James  O.  Eastland, 

Chairman ,  Committee  on  Internal  Security , 
Senate  Office  Building,  Washington,  D.C, 


February  25,  1958. 


Dear  Senator  Eastland:  The  statutory  duty  which  we  have  to  protect  the 
lives  and  property  of  Texans  and  others  within  our  borders  from  criminals  and 
subversive  Individuals  Is  becoming  increasingly  difficult  as  the  result  of  the  more 
recent  decisions  of  the  Supreme  Court  of  the  United  States.  It  is  not  the  desire 
of  this  officer  to  recommend  any  action  which  violates  anyone’s  rights.  The  con- 
stant  Increase  In  crime,  however,  and  the  deadly  menace  of  the  Communist  con¬ 
spiracy  make  it  imperative  that  reasonable  methods  be  available  to  officers  who 
dally  risk  their  lives  In  carrying  out  their  duties  under  the  sovereign  police 
power  of  the  State. 

We  are  not  sufficiently  informed  to  know  whether  the  proposed  Senate  resolu¬ 
tion  No.  2046  is  the  best  means  to  accomplish  the  return  of  the  police  power  to 
the  Individual  States.  We  do  feel,  however,  that  there  must  be  something  dono 
and  we  urgently  request  the  consideration  of  means  which  will  permit  reasonable 
efforts  by  police  officers  to  protect  the  public  without  their  efforts  being  thwarted 
by  technical  considerations  which  could  never  have  been  intended  by  those  who 
framed  our  Constitution. 

Respectfully  yours, 


Homer  Garrison,  Jr.,  Director . 
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Mr.  Sourwink.  This  is  a  statement  of  Mr.  Thomas  W.  Holloman,  of 
Alexandria,  La. 

Senator  Butler.  It  will  be  made  a  part  of  the  record. 

(The  document  referred  to  is  as  follows :) 

Alexandria,  La.,  February  1. .},  1958. 

My  name  Is  Thomas  Wynn  Holloman.  1  was  born  in  Mississippi  and  am 
descended  from  pre-Revolutionary  ancestors.  I  have  practiced  law  In  the  State 
and  Federal  courts  for  60  years.  I  appreciate  the  Invitation  to  appear  before 
the  committee  or  make  a  statement  for  the  record. 

For  two  or  three  decades  I  have  watched  with  misgiving  the  erosion  of  the 
rights  and  powers  of  the  13  original  sovereigns,  which  they  did  not  delegate  to 
the  United  States,  but  specifically  reserved  to  themselves  and  their  people 
through  the  Bill  of  Rights  and  the  ninth  and  tenth  amendments. 

At  first  it  was  the  Congress,  which  undertook  under  political  and  popular 
clamor,  to  bring  all  activities  and  attitudes  under  the  aegis  of  its  all-sweeping 
wings.  The  Supreme  Court  declared  that  the  legislative  Judgment  was  supreme 
aud  that  it  had  no  control.  What  a  pity  It  chauged  its  mind ! 

Apparently  growing  power  hungry,  the  Supreme  Court  In  late  years  and  on 
nearly  every  decision  day  erases  some  other  constitutional  rights  or  power  of 
the  States  and  even  undertakes  to  police  the  Congress  itself.  It  decrees  the 
“law  of  the  land”  in  the  face  of  the  Constitution  and  the  powers  of  Congress 
fixed  in  that  Instrument.  As  late  as  1030  Chief  Justice  Hughes  said  that  the 
Court  could  not  amend  the  Constitution  by  Judicial  decree.  It  has  reached  the 
point  that  Jefferson  and  Henry  and  George  Muson  and  others  feared.  Haviug 
no  specific  controls  and  composed  of  men  who  are,  in  effect,  answerable  to 
nobody,  it  Is  destroying  State  Judiciaries  and  State  legislation,  and  every  now 
and  then  emasculating  the  acts  of  the  Congress. 

I  must  add  that  within  the  year  we  have  seen  the  Executive  invade  a  sov¬ 
ereign  State  in  the  face  of  the  specific  provisions  of  the  Constitution  and  of  the 
enactments  of  the  Congress. 

And  now  the  Court  Is  applying  “equal  protection”  and  “privileges  and  immu¬ 
nities”  to  turn  loose  felons,  rapists,  subversives  and  criminals  to  the  destruction 
of  the  safety  of  the  people  and  the  ability  of  lower  courts  to  protect  life  and 
property.  Witness  Washington  City. 

Hence  this  bill  by  Senator  Jenner.  Woe  betide  if  it  does  not  pass ! 

There  are  two  courses  open.  The  Congress  itself  can  enact  legislation  that 
will  reestablish  the  laws  of  the  States  against  subversives,  destroyed  by  the 
Court  In  the  Nelson  case.  Many  other  decisions  cannot  be  so  corrected. 

So  the  only  effective  course  is  the  assertion  of  the  Congress,  under  section 
2,  article  2  of  the  Constitution  of  its  power  to  limit  the  appellate  Jurisdiction 
of  the  Court. 

I  have  asked  that  an  additional  section  be  added  to  this  bill  as  follows: 
“Any  provision  of  the  Constitution  of  any  State  or  any  statute  of  any  State 
establishing,  providing  for,  regulating,  controlling  or  supporting  public  edu¬ 
cation.” 

If  time  and  space  permitted  I  believe  I  could  offer  an  unanswerable  brief. 
Brown  v.  Board  of  Education  reverses  the  Supreme  Court  of  1890,  under  which 
the  South,  at  the  expense  of  white  taxpayers,  had  built  and  furnished  fine  schools 
for  our  Negro  citizens— bringing  them  to  equality  as  fast  as  our  wealth,  de¬ 
stroyed  by  war  and  reconstruction,  has  permitted.  The  very  finest  attitudes 
between  white  people  and  Negroes  existed  at  that  time.  A  majority  of  nine 
men  for  “intangible  considerations”  and  on  the  authority  of  Gonnar  Myrdal’s 
sociological  views  (not  law  or  reason)  wipes  it  all  out  by  the  stroke  of  an  un¬ 
controlled  pen  and  undertakes  to  destroy  the  culture  and  the  mores  of  a  whole 
people . 

Has  there  ever  been  anything  as  silly  as  spending  millions  in  taxes  to  compel 
a  white  school  to  take  9,  Just  9,  Negroes  Into  Its  enrollment  when  there  Is 
a  new,  excellent  school  for  Negroes  built  principally  by  white  taxation  attended 
by  all  the  other  Negroes?  Who  made  the  Supreme  Court,  without  pretense  of  law 
or  reason,  the  arbiter  of  the  actions  and  rights  and  powers  of  a  whole  people? 

Time  and  space  prevent  me  from  saying  much  more.  I  ask  the  committee  to 
study  carefully  what  was  said  of  the  Civil  Rights  Act  of  1866  when  It  was  before 
the  Congress.  The  decisions  of  the  Supreme  Court  when  the  act  was  new  are 
also  enlightening. 
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Contemporary  construction  supports  our  view.  It  is  clear  that  Congress  never 
construed  the  14th  amendment  as  requiring  integrated  schools.  At  the  same 
session  at  which  it  approved  the  amendment!  it  established  separate  schools  for 
Negroes  in  Washington  and  Georgetown.  It  maintained  them  for  80  years. 

Nor  did  the  States  so  understand.  The  same  legislatures  which  ratified  the 
amendment  established  segregated  schools  in  12  States,  among  them  Kansas, 
Nevada  and  West  Virginia. 

The  following  States  had  segregated  schools  before  and  after  ratification: 
California,  IllluOt*,  Missouri,  New  Jersey,  New  York,  Ohio  and  Pennsylvania. 
Maryland  and  Indiana  soon  Joined  them. 

Mr.  Sourwink.  Here,  Mr.  Chairman,  are  two  memorandums  pre¬ 
pared  by  the  Legislative  Reference  Service  of  the  Library  of  Con¬ 
gress.  I  would  make  this  explanation. 

The  first  of  the  two,  dated  February  25, 1058,  gave  rise  to  the  ques¬ 
tion  in  the  mind  of  counsel  as  to  whether  it  did  not  leave  unstated  an 
obvious  conclusion,  that  is,  the  conclusion  that  any  activity  by  the 
Congress  under  the  authority  in  article  III,  clause  2,  paragraph  2, 
which  fell  short  of  completely  stripping  the  Supreme  Court  of  its 
appellate  jurisdiction  would  be  beyond  question  constitutional.  It 
seemed  to  counsel  for  the  committee  that  this  conclusion  was  inescap¬ 
able  from  the  memorandum.  That  was  called  to  the  attention  of 
the  writer  of  the  memorandum.  He  then  furnished  the  second  mem¬ 
orandum.  So  that  the  committee  may  see  the  whole  thing  as  it  de¬ 
veloped.  I  ask  that  they  both  go  into  the  record. 

Senator  Butler.  They  will  be  made  a  part  of  the  record. 

(The  documents  referred  to  are  as  follows:) 

The  Library  ok  Congress, 
Legislative  Reference  Sebvicb, 
Washington,  0. 0.,  February  25, 1958 . 
To :  Senate  Judiciary  Committee,  Subcommittee  on  Internal  Security. 

Attention :  Jay  Sourwine,  Esq. 

From :  James  P.  Radigan,  Jr.,  senior  specialist  in  American  public  law. 

Subject :  How  far  may  Congress  go  in  Taking  Away  the  Appellate  Jurisdiction 
of  the  United  States  Supreme  Court? 

There  is  no  possibility  of  fixing,  on  the  basis  of  the  wording  of  the  Constitution 
or  of  the  decisions  of  the  Supreme  Court,  a  point  up  to  but  beyond  which  Con¬ 
gress  may  .  not  go  in  making  exceptions  to  the  appellate  Jurisdiction  of  the 
Supreme  Court  This  being  the  case,  the  question  to  be  answered  Is  whether 
Congress  may  take  away  aU  of  the  appeUate  Jurisdiction  of  the  Court  The 
provisions  of  the  Constitution  which  pertain  to  this  question  are  contained  in 
sections  1  and  2  of  article  III. 

((Sectlon  1.  The  judicial  Power  shall  extend  to  aU  Cases,  in  Law  and  Equity, 
arising  under  this  Constitution,  Laws  of  the  United  States,  and  Treaties  made 
or  which  shall  be  made,  under  their  Authority ; — to  Cases  affecting  Ambassadors, 
other  public  Ministers  and  Consuls;— to  all  Cases  of  admiralty  and  maritime 
Jurisdiction; — to  controversies  to  which  the  United  States  shall  be  a  Party; — 
to  Controversies  between  two  or  more  States between  a  State  and  Citizens  of 
different  States; — between  Citizens  of  different  States; — between  Citizens  of  the 
same  State  claiming  Lands  under  Grants  of  different  States,  and  Between  A 
State,  or  the  Citizens  thereof,  and  foreign  States,  Citizens  or  Subjects, 

“In  aU  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and 
those  in  which  a  State  shall  be  Party,  the  supreme  Court  shall  have  original 
Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  supreme  Court 
shall  have  appellate  Jurisdiction,  both  as  to  Law  and  Fact*  with  such  Exceptions, 
and  under  such  Regulations  as  the  Congress  shall  make.” 

These  two  provisions  should  be  construed  so  as  to  preserve  the  true  intent  and 
meaning  of  the  instrument.  Cf.  Jfarfln  y.  Hunter  (  (1816),  1  Wheat.  304),  Rhode 
Island  v.  Massachusetts  ( ( 1838) ,  12  £et.  657 ) . 

That  Congress  may  take  away  all  of  the  appellate  Jurisdiction  of  the  Supreme 
Court  may  be  argued  on  the  basis  of  a  tong  established  line  of  decisions  of  the 
Court.  These  decisions  hold  that  the  Supreme  Court  can  exercise  only  that 
appellate  Jurisdiction  which  the  Congress  authorizes  by  statute.  (See:  Wtscart 
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v.  Dauchy  (1706),  3  Dallas  821;  Clarke  v.  Bazadone  (1803),  1  Cr.  212;  United 
States  v.  Goodwin  (1812),  7  Cr.  108;  United  States  v.  Gordon  (1813),  7  Cr.  287 ; 
United  States  v.  bourse  (1832),  6  Pet.  470;  Ex  parte  Dorr  (1845),  3  How.  103; 
Barry  v.  Merceln  (1847),  5  How.  103;  Forsythe  v.  United  States  (1850),  9  How. 
571 ;  Re  Koine  (1852),  14  How.  103:  Ex  parte  Vallandigham  (1864),  1  Wall.  243; 
Daniels  v.  Chicago  and  Rock-Island  Railroad  Co.  (1866),  3  Wall.  250;  Walker  v. 
United  States  (1866),  4  Wall.  163;  Ex  parte  Yerger  (1860),  8  Wall.  85;  Butterfield 
v.  Usher  (1876),  91  U.  S.  246;  United  States  v.  Young  (1877),  94  U.  S.  258; 
United  States  v.  Sanges  (1802),  144  U.  8,  310;  American  Construction  Co.  v. 
Jacksonville,  Texas ,  Kansas,  Western  RR .  Co.  (1803),  148  U.  S.  372;  Colorado 
Central  Consolidated  Mining  Co.  v.  Turck  (1803),  150  U.  S.  138;  Chapman  v. 
United  States  (1896),  164  U.  S.  436;  United  States  v.  Bitty  (1008),  208  U.  S.  303; 
Montgomery  Building  d  Construction  Trades  Council  v.  Ledbetter  Erection  Co. 
(1952),  344  U.  8. 178.) 

Three  excerpts,  representative  of  these  cases  are :  "•  *  •  the  Supreme  Court 
possesses  no  appellate  power  In  any  case,  unless  conferred  upon  It  by  act  of 
Congress,'*  Barry  v.  Mercein,  supra ;  “This  Court  has  appellate  power  only  In 
cases  provided  by  Congress,*'  Re  Kaine,  supra ;  “*  •  •  this  Court,  therefore,  as 
it  has  always  held,  can  exercise  no  appellate  Jurisdiction,  except  In  the  cases,  and 
in  the  manner  and  form,  defined  and  prescribed  by  Congress,*'  concurring  opin¬ 
ion  of  J.  Curtis  (p.  120)  American  Construction  Co.  v.  Jacksonville  Ry .,  supra. 

There  are  several  other  decisions  which,  while  contradictory  with  respect  to 
the  basic  conception  of  the  source  of  the  appelate  Jurisdiction  In  that  they  hold 
such  Jurisdiction  emanates  from  the  Constitution  and  not  from  congressional 
statutes,  arrive  at  the  same  result  by  rationalising  that  the  affirmative  statutory 
declarations  by  the  Congress  of  appellate  Jurisdiction  for  the  Supreme  Court, 
made  by  Congress  under  its  power  to  regulate,  impliedly  excludes  all  appellate 
jurisdiction  not  included  within  a  statutory  declaration.  (See:  United  States 
v.More  (1805), 3Cr.  169;  Du  rou  sseauv.  Uni  ted  States  (1810),  6  Cr.  307;  Em  parte 
McCardle  (1869),  7  Wall.  506;  Merrill  v.  Petty  (1873),  16  Wall.  338;  Murdock  v. 
Memphis  (1875),  20  Wall.  590;  Maynard  v.  Hecht  (1894),  151  U.  8.  324.) 

Excerpts  from  three  of  these  cases  are : 

“When  the  first  legislature  of  the  Union  proceeded  to  carry  the  third  article  of 
the  Constitution  into  effect,  they  must  be  understood  as  intending  to  execute  the 
power  they  possessed  of  making  exceptions  to  the  appellate  jurisdiction  of  the 
Supreme  Court.  They  have  not,  Indeed,  made  these  exceptions  in  express  terms. 
They  have  not  declared  that  the  appellate  power  of  the  Court  shall  not  extend  to 
certain  cases;  but  they  have  described  affirmatively  its  Jurisdiction,  and  this 
affirmative  description  has  been  understood  to  imply  a  negative  on  the  execution 
of  such  appellate  power  as  is  not  comprehended  within  it,  Durousseau  v.  United 
States,  supra. 

“The  principle  that  the  affirmation  of  appellate  Jurisdiction  implies  the  nega¬ 
tion  of  all  such  jurisdiction  not  affirmed  having  been  established,  it  was  an 
almost  necessary  consequence  that  acts  of  Congress,  providing  for  the  exercise 
of  jurisdiction,  should  come  to  be  spoken  of  as  acts  granting  jurisdiction,  and 
not  as  acts  making  exceptions  to  the  constitutional  grant  of  it.  Ex  parte 
McCardle,  supra. 

“*  *  •  an  affirmative  description  of  the  appellate  jurisdiction  of  this  court 
in  a  suit  implies  a  negative  on  the  exercise  of  such  appellate  power  as  Is  not 
comprehended  within  it,  Maynard  v.  Ilecht ,  supra ." 

While  these  two  lines  of  decisions  as  a  practical  matter  limit  the  appellate 
jurisdiction  of  the  Supreme  Court  to  affirmative  grants  by  Congress,  there  Is  a 
most  important  difference  between  their  underlying  concepts  when  used  in 
support  of  an  act  abolishing  the  whole  of  the  appellate  jurisdiction  of  the 
Supreme  Court.  ..... 

The  decisions  predicated  upon  the  premise  that  the  appellate  jurisdiction  of 
the  Supreme  Court  stems  from  statutory  grants  of  Congress  certainly  sustain 
the  argument  that  Congress  has  power  to  abolish  all  of  the  appelate  jurisdiction 
of  the  Supreme  Court.  What  Congress  can  graut,  Congress  can  take  away. 

The  decisions  ^predicated  upon  the  premise  that  the  appellate  Jurisdiction  of 
the  Supreme  Court  emanates  from  the  Constitution  do  not  support  the  argument 
that  the  repeal  of  all  statutory  exceptions  and  regulations  would  abolish  the 
whole  of  the  appellate  Jurisdiction  of  the  Court.  The  underlying  philosophy  of 
these  decisions  would  lead,  in  case  of  a  repeal  of  all  statutes  pertaining  to  the 
appellate  jurisdiction  6f  the  Supreme  Court,  to  the  conclusion  that  the  Court 
possessed  all  the  appellate  Jurisdiction,  without  limitation,  set  forth  in  the 
Constitution.  Without  an  affirmative  grant  there  could  be  no  implied  negative. 
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The  Seville  question  of  whether  Congress  *m  ay  abolish  the  whole  of  the  np- 
pollalo  Jurisdiction  of  the  Supremo  Court  never  having  boon  before  the  Court, 
there  are  no  definitive  controlling  precedents.^  I 

The  general  expresalons  In  the  opinions  offtho  foregoing  cited  eases  must  bo 
taken  In  connection  with  the  Issues  Involved.  /  (Of.  Handy  v.  Anthony  (1820),  5 
Wheat,  ait;  Weaver  v.  Palmer  Prolftcrs  Vo.  (1020),  270  U.  8.  402;  O'Donoghuo 
v.  United  Mate*  (1033),  280  U.  S.  510;  and  Osaka  Shoncn  Kaisha  Line  v.  United 
State*  (1037),  300  U.  8.  08.)  General  principles  nunonncod  by  courts  which  are 
perfectly  Sound  expressions  of  the  law  under  the  facts  of  a  particular  case,  may 
be  wholly  Inapplicable  In  another  and  different  case,  Parsons  v.  District  of  Co* 
lutnbia  (1808),  170  U.  8.  45).  And,  those  expressions  which  go  beyond  the  point 
Involved  may  be  respected  but  will  not  control  when  the  Bj>eciflc  point  Is  In* 
volved  for  decision.  {Northern  National  Hank  v.  Porter  Township  (1884),  110 
U.  8.  003;  Weyerhaeuser  v.  Hoyt  (1011),  210  U.  8.  3S0;  Humphrey  v.  United 
States  (1035),  205  U.  8.  002;  Wright  v.  l/nffcrf  States  (llKhS),  302  If.  S.  583.) 
To  tnnko  an  opinion  a  rule  of  decision  there  must  have  been  an  application  of 
the  Judicial  mind  to  the  precise  question.  (Cf.  Va troll  v.  Carroll  (1853),  10  How. 
275 ;  United  States  v.  JfWer  (1008),  208  U.  8. 32.) 

The  doctrine  of  stare  decisis  Is  not  applicable  to  a  decision  which  1ms  no  rela¬ 
tion  to  the  rights  of  property,  but  concerns  a  question  of  jurisdiction  only. 
( The  Genesee  Chief  v.  (1852),  12  How.  443, 450.) 

There  would  not  be  involved  In  the  decision  of  this  question  the  necessity  of 
accommodating  to  nn  unsatisfactory  rule,  as  there  Is  In  fact  no  definite  rule,  to 
avoid  the  unfortunate  practical  results  that  might  flow  from  a  change  thereof 
(Of.  Helvcring  v.  Griffith  (1043),  318  U.  8.  371).  To  the  contrary,  the  adoption 
of  the  expressions  In  the  eases  cited  to  establish  a  rule  of  decision  in  the  con¬ 
struction  of  an  act  taking  away  nil  of  the  nppcllato  Jurisdiction  of  the  Supreme 
Court  would,  In  effect,  abrogate  almost  completely  the  powers  ami  functions  of 
one  of  the  three  constitutionally  created  coordinate  branches  of  government. 

Among  the  eases  In  which  Jurisdiction  was  intended  to  be  vested  and  exercised 
by  the  Supremo  Court  in  appellate  form  are  cases  arising  under  the  Constitution 
and  laws  of  the  United  States.  The  provisions  of  the  Constitution  for  the  hear¬ 
ing  of  these  cases  Is  obligatory  and  should  be  respected.  (See  Cohens  v,  Virginia 
(1821)0  Wheat.  204, 302.) 

.The  removing  entirely  of  this  function  of  the  Supreme  Court  would  make,  for 
alt  Intents  and  purposes,  the  Congress  and  State  legislatures  the  final  and  su¬ 
preme  Judges  of  their  own  actions.  It  would  abolish  the  historical  and  well  es¬ 
tablished  concepts  of  separation  of  power  and  of  cheeks  and  balances.  Manifest¬ 
ly  the  power  of  Congress  to  make  exceptions  to  and  regulation  of  the  appellate 
Jurisdiction  of  the  Supreme  Court  must  be  made  with  due  regard  to  all  of  the 
provisions  of  the  Constitution.  (Cf.  Cohen*  v.  Virginia  (1821)  6  Wheat.  204; 
United  States  v.  Ditty,  (1908)  208  U.  S.  393, 390-400.) 

"It  Is  declared  that  in  all  the  cases  affecting  ambassadors,  etc.,  that  the  Supreme 
Court  shall  have  original  jurisdiction.  Could  Congress  withhold  original  Juris¬ 
diction  hi  these  cases  from  the  Supreme  Court?  The  clause  proceeds:  "•  ♦  *  in 
all  the  other  cases  before  mentioned,  the  Supreme  Court  shall  have  appellate  Juris¬ 
diction  both  ns  to  Ua w  and  Fact,  with  such  Exception,  and  under  such  Itegulatlons 
ns  the  Congress  shall  make’1.  The  very  exception  here  shows  that  the  framers  of 
the  Constitution  used  the  words  In  an  imperative  sense.  What  necessity  could 
there  exist  for  this  exception,  If  the  proceeding  words  were  not  used  in  that  sense? 
Without  such  exception,  Congress  would,  by  the  proceeding  words  have  possessed 
the  complete  power  to  regulate  appellate  Jurisdiction,  if  the  language  were  only 
equivalent  to  the  words  "may  have"  appellate  jurisdiction.  Mar/in  v,  Hunter 
(181(1)  1  Wheat.  304, 332, 333." 

Chief  Justice  Taney,  In  United  States  v.  Gordon  ((1804)  Appendix  117  U.  8. 
097. 099)  stated : 

"The  Supreme  Court  does  not  owe  its  existence  or  its  powers  to  the  legislative 
department  of  the  government.  It  is  created  by  the  Constitution  and  represents 
one  of  the  great  divisions  of  power  In  the  government  of  the  United  States,  to 
each  of  which  the  Constitution  has  assigned  its  appropriate  duties  and  powers, 
and  makes  each  Independent  of  the  others  in  performing  its  appropriate  functions. 
*  ♦  •  The  existence  of  the  Court,  Is,  therefore,  as  essential  to  the  organization  of 
the  government  established  by  the  Constitution  as  the  election  of  n  President  or 
Members  of  Congress.  It  Is  the  tribunal  which  is  ultimately  to  decide  all  Judicial 
questions  confided  to  the  government  of  the  United  States." 

Justice  Story  In  discussing  the  question  whether  the  appellate  Jurisdictions 
attaches  to  the  Supreme  Court,  subject  to  be  withdrawn  and  modified  by  Con-* 
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gress,  or  whether  an  act  of  Congress  is  necessary  to  confer  the  Jurisdiction  upon 
tho  Court,  said  In  his  Commentaries  on  the  Constitution,  Cooley  edition  1873, 
page  538 : 

"If  the  former  be  the  true  construction  then  the  entire  appellate  Jurisdiction, 
If  Congress  should  make  no  exceptions  or  regulations,  would  attach  pro  vlgore  to 
tho  Supremo  Court.  If  the  latter,  then,  notwithstanding  the  Imperative  language 
of  tho  Constitution,  the  Supremo  Court  is  lifeless  until  Congress  has  conferred 
power  on  it.  And  If  Congress  may  confer  power,  they  may  repeal  It  So  that 
the  whole  eihclency  of  the  Judicial  power  is  left  by  the  Constitution  wholly  un¬ 
protected  and  Inert,  if  Congress  shall  refrain  to  act.  There  arc  certainly  very 
strong  grounds  to  maintain  that  the  language  of  the  Constitution  is  meant  to 
confer  the  appellate  Jurisdiction  absolutely  on  the  Supreme  Court,  Independent  of 
any  action  of  Congress;  and  require  this  action  to  divest  or  regulate  It.  Tho 
language  us  to  the  original  Jurisdiction  of  the  Supreme  Court  admits  of  no  doubt 
If  confers  it  without  any  action  of  Congress.  Why  should  not  the  same  language 
as  to  tho  appellate  Jurisdiction  have  the  same  interpretation?” 

As  stated  by  Charles  Warren  In  Congress,  The  Constitution  and  the  Supreme 
Court ; pages  5-0 ; 

"It  Is,  of  course,  possible  to  have  a  republic  without  a  Supreme  Court ;  but  it  will 
be  a  republic  with  a  consolidated  and  autocratic  government,  a  government  In 
which  the  States  and  the  citizens  will  possess  no  right  or  power  save  such  as 
Congress,  In  its  absolute  discretion,  sees  fit  to  leave  to  them.  Americans  can,  of 
course,  adopt  such  a  form  of  government  If  they  choose — but  they  should  adopt 
It  consciously  and  by  express  action;  they  should  not  change  their  present  form 
unwittingly  by  Indirection;  they  should  not  destroy  Its  fundamental  features, 
without  realizing  that  It  is  the  foundation  which  they  are  destroying.*' 

The  question  ns  to  how  far  the  Congress  may  go  in  taking  away  the  appellate 
Jurisdiction  of  the  Supreme  Court,  as  stated  in  the  first  paragraph,  cannot  be 
stated  categorically. 

Predicated  upon  the  postulate  that  the  historical  conception  of  three  coordinate 
and  Independent  branches  of  government  (which  has  been  accepted  and  respected 
since  the  inception  of  the  Union)  should  be  continued,  it  Is  respectfully  submitted 
that  an  act  of  Congress  which  would  affirmatively  take  away  all  of  the  appellate 
Jurisdiction  of  the  Court  would  In  all  probability  be  unconstitutional  as  not  sub¬ 
serving  the  general  purposes  and  true  spirit  of  the  Constitution. 

As  the  Judicial  Code  was  not  for  the  purpose  of  vesting  appellate  Jurisdiction 
fn  the  Supreme  Court,  but  was  for  the  purpose  of  restricting  the  obligatory 
appellate  jurisdiction  of  the  Court  and  for  foreclosing  appeals  to  the  Court  as  a 
matter  of  right,  cf.  Memphis  Watural  Oas  Company  v.  Beeler  ((1042)  315  U.  S. 
640),  a  repeal  of  Its  provisions  pertaining  to  the  appellate  jurisdiction  of  the 
Supreme  Court  would  not  divest  the  Court  of  all  such  Jurisdiction  but  to  the  con¬ 
trary  would  leave  the  appellate  Jurisdiction  of  the  Court,  ns  fixed  by  the  Consti¬ 
tution. 

These  two  propositions  seem  fully  supportable  by  the  premise  that  the  appellate 
jurisdiction  of  the  Supreme  Court  emanates  from  the  Constitution  and  not  from 
acts  of  Congress. 


Tns  Library  of  Congress, 
Legislative  Reference  Service, 
Wafhtngton,  D.  (7.,  March  St 

To:  SenAte  Judiciary  Committee,  Subcommittee  on  Internal  Security. 

Attention :  Jay  Sourwlne,  Ksq. 

From :  James  P.  Rodlgan,  Jr.,  senior  specialist  In  American  public  law. 

Subject:  How  far  may  Congress  go  in  taking  away  the  appellate  Jurisdiction  of 
the  United  States  Supremo  Court? 

The  provisions  of  the  Constitution  which  pertain  to  this  question  are  contained 
In  sections  1  and  2  of  article  III. 

"Section  1.  The  Judicial  Power  shall  extend  to  all  Oases,  in  Law  and  Equity, 
arising  under  this  Constitution,  the  Laws  of  the  United  States,  and  Treaties  made 
or  which  shall  be  made,  under  their  Authority to  Cases  affecting  Ambassadors, 
other  public  Ministers  and  Consuls to  all  Cases  of  admiralty  and  maritime 
Jurisdiction ; — to  Controversies  to  which  the  United  States  shall  be  a  Tarty ; — 
to  Controversies  between  two  or  more  States; — between  a  State  and  Citizens  of 
different  States between  Citizens  of  different  States between  Citizens  of  the 
same  State  claiming  Lands  under  Grants  of  different  States,  and  Retwcen  X 
State,  or  the  Citizens  thereof,  and  foreign  States.  Citizens  or  Subjects. 
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“In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and 
those  In  which  a  State  shall  be  Party,  the  supreme  Court  shall  have  original 
Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall 
have  appellate  Jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions,  and 
under  such  Regulations  as  the  Congress' shall  make,” 

These  two  provisions  should  be  construed  so  as  to  preserve  the  true  intent  and 
meaning  of  the  Instrument  Cf.  Martin  v.  Hunter  ( (1816)  1  Wheat.  304),  Rhode 
Island?. Massachusetts  ((1838)  12 Pet 657). 

That  Congress  may  take  away  all  of  the  appellate  jurisdiction  of  the  Supreme 
Court  may  be  argued  on  the  basis  of  a  long-established  line  of  decisions  of  the 
Court.  These  decisions  hold  that  the  Supreme  Court  can  exercise  only  that 
appellate  Jurisdiction  which  the  Congress  authorizes  by  statute.  (See  Wiscart 
v.  Dauchy  (1706),  3  Pall.  321;  Clark  v.  Dazadone  (1803),  1  Cr.  212;  United 
States  Y.Ooodwin  (1812),  7  Cr.  108;  United  States  v.  Gordon  (1813),  7  Cr.  287; 
United  States  v.  Nourse  (1832),  6  Pet  470;  Ex  parte  Dorr  (1845),  3  How.  103; 
Barry  v.  Mercelti  (1847),  5  How.  103 ;  Forsythe  v.  United  States  (1850),  0  How. 
MUReKainc  (1852),  14  How.  103;#*  parte  Vallandigh am  (1864),  l  Wall.  243; 
Daniels  v.  Chicago  and  Rock-Island  Railroad  Co.  (1866),  3  Wall.  250;  Walker 
v.  United  States  (1866),  4  Wall.  163 ;  Ex  parte  Yerger  (I860),  8  Wall.  85;  Butter¬ 
field  v.  Usher  (1876),  01  U.  S.  246;  United  States  v.  Young  (1877).  04  U.  S.  258; 
United  States  v.  Sanges  (1802),  144  U.  S.  310;  American  Construction  Co.  v, 
Jacksonville,  Texas ,  Kansas,  Western  RR  Co.  (1893),  148  IT.  S.  372;  Colorado 
Central  Consolidated  Mining  Co.  v.  Turck  (1803),  150  U.  S.  138;  Chapman  v. 
United  States  (1806),  164  U.  S.  436;  United  States  v.  Bitty  (1008),  208  U.  S.  303 ; 
Montgomery  Building  d  Construction  Trades  Council  v.  Ledbetter  Erection  Co. 
(1052),  344  U.S.  178.) 

Three  excerpts,  representative  of  these  cases  are:  “♦  ♦  •  the  Supreme  Court 
possesses  no  appellate  power  In  any  case,  unless  conferred  upon  it  by  act  of 
Congress”  ( Barry  v.  Mervcln,  supra).  “This  court  has  appellate  power  only  In 
cases  provided  by  Congress”  (Re  Kaine,  supra).  “•  *  •  this  court,  therefore,  as 
it  has  always  held,  can  exercise  no  appellate  jurisdiction,  except  in  the  cases, 
and  In  the  manner  and  form,  defined  and  prescribed  by  Congress,”  concurring 
opinion  of  J.  Curtis  (p.  120)  ( American  Construction  Co.  v.  Jacksonville  Ry., 
supra). 

There  are  several  other  decisions  which,  while  contradictory  with  respect  to 
the  basic  conception  of  the  source  of  the  appellate  Jurisdiction  in  that  they  hold 
such  jurisdiction  emanates  from  the  Constitution  and  not  from  congressional 
statutes,  arrive  at  the  same  result  by  rationalizing  that  the  affirmative  statutory 
declarations  by  the  Congress  of  appellate  Jurisdiction  for  the  Supreme  Court, 
made  by  Congress  under  its  power  to  regulate,  Impliedly  excludes  all  appellate 
jurisdiction  not  Included  within  a  statutory  declaration.  (See  United  States  ?. 
More  (1805),  3  Cr.  159;  Durousseau  v.  United  States  (1810),  6  Cr.  307;  Ex  parte 
McCardle  (1869),  7  Wall.  506;  Merrill  v.  Petty  (1873),  16  Wall.  338;  Murdock 
Memphis  (1875), 20 Wall.  590;  Maynard?. Hecht  (1894),  151 U. S.  324. 

Excerpts  from  three  of  these  cases  are : 

“When  the  first  legislature  of  the  Union  proceeded  to  carry  the  third  article  of 
the  Constitution  into  effect,  they  must  be  understood  as  intending  to  execute  the 
power  they  possessed  of  making  exceptions  to  the  appellate  jurisdiction  of  the 
Supreme  Court  They  have  not  indeed,  made  these  exceptions  in  express  terms. 
They  have  not  declared  that  the  appellate  power  of  the  Court  shall  not  extend 
to  certain  cases;  but  they  have  described  affirmatively  its  Jurisdiction,  and  this 
affirmative  description  has  been  understood  to  imply  a  negative  on  the  execution 
of  such  appellate  power  as  is  not  comprehended  within  it”  (DurouMcau  v.  United 
States ,  supra). 

“The  principle  that  the  affirmation  of  appellate  jurisdiction  implies  the  nega¬ 
tion  of  all  such  Jurisdiction  not  affirmed  having  been  established,  it  was  an  al¬ 
most  necessary  consequence  that  acts  of  Congress,  providing  for  the  exercise  of 
jurisdiction,  should  come  to  be  spoken  of  as  acts  granting  jurisdiction,  and  not  as 
acts  making  exceptions  to  the  constitutional  grant  of  it”  (Ex  parte  McCardle , 
supra). 

“  •  •  *  an  affirmative  description  of  the  appellate  jurisdiction  of  this  court  in 
a  suit  implies  a  negative  bn  the  exercise  of  such  appellate  power  as  is  not  compre¬ 
hended  within  it”  (Maynard  v,  Hecht ,  supra). 

While  these  two  lines  of  decisions,  as  a  practical  matter,  limit  the  appellate 
Jurisdiction  of  the  Supreme  Court  to  affirmative  grants  by  Congress,  there  is  « 
most  important  difference  between  their  underlying  concepts  when  used  in  deter- 
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mining  the  total  power  of  Congress  with  respect  to  curtailing  the  appellate  Juris* 
diction  of  the  Supreme  Court. 

The  decisions  predicated  upon  the  premise  that  the  appellate  Jurisdiction  of 
the  Supreme  Court  stems  from  statutory  grants  of  Congress  certainly  sustain  the 
argument  that  Congress  has  power,  by  way  of  repeal,  to  abolish  all  of  the  appel¬ 
late  jurisdiction  of  the  Supreme  Court.  What  Congress  can  grant,  Congress  can 
take  away. 

The  decisions  predicated  upon  the  premise  that  the  appellate  Jurisdiction  of 
the  Supreme  Court  emanates  from  the  Constitution  do  not  support  the  argument 
that  the  repeal  of  all  statutory  exceptions  and  regulations  would  abolish  the 
whole  of  the  appellate  jurisdiction  of  the  Court.  The  underlying  philosophy  of 
these  decisions  would  lead,  in  case  of  a  repeal  of  all  statutes  pertaining  to  the 
appellate  Jurisdiction  of  the  Supreme  Court,  to  the  conclusion  that  the  Court 
possessed  all  the  appellate  jurisdiction  set  forth  in  the  Constitution.  Without 
an  affirmative  grant  there  could  be  no  Implied  negative.  However,  the  rationale 
of  these  decisions  would  permit  all  but  a  complete  abolishment  of  the  appellate 
jurisdiction  of  the  Supreme  Court,  as  the  vesting  of  the  smallest  conceivable 
segment  of  the  enumerated  appellate  Jurisdiction  would  work  as  an  exclusion  of 
the  balance  of  such  jurisdiction. 

The  effectiveness  of  the  foregoing  cited  decisions  in  establishing  the  power  of 
Congress  over  the  appellate  jurisdiction  of  the  Supreme  Court  must  be  viewed 
together  with  the  established  rules  of  statutory  and  constitutional  construction. 

The  general  expressions  in  cases  must  be  taken  in  connection  with  the  issues 
’involved.  (Cf.  Kandy  v.  Anthony  (1820),  5  Wheat.  374;  Weaver  v.  Palmer 
Prathers  Co.  (1026),  270  U.  S.  402;  O'Donoghue  v.  United  States  (1933),  289 
U.  S.  516;  and  Osaka  Shosen  Kai&ha  Line  v.  United  States  (1937),  300  U.  S. 
98.)  General  principles  announced  by  courts  whU*  are  perfectly  sound  expres¬ 
sions  of  the  law  under  the  facts  of  a  particular  case  may  be  wholly  inapplicable 
in  another  and  different  case  ( Parsons  v.  District  of  Columbia  (1898),  170  U.  S. 
45).  And  those  expressions  which  go  beyond  the  point  involved  may  be  re¬ 
spected,  but  will  not  control  when  the  specific  point  Is  Involved  for  decision 
( Northern  National  Dank  v.  Porter  Township  (1884),  110  U.  S.  608;  Weyer - 
houser  v.  Hoyt  (1911),  219  U.  S.  380;  Humphrey  v.  United  States  (1935),  295 
U.  S.  602;  Wright  v.  United  States  (1938),  302  U.  S.  583).  To  make  an  opinion 
a  rule  of  decision,  there  must  have  been  an  application  of  the  judicial  mind  to 
the  precise  question.  (Cf.  Carroll  v.  Carroll  (1853),  16  How.  275;  United  States 
v.  Miller  (1908),  208  U.  S.  32.) 

The  doctrine  of  stare  decisis  Is  not  applicable  to  a  decision  which  has  no 
relation  to  the  rights  of  property,  but  concerns  a  question  of  jurisdiction  only 
(The  Genesee  Chief  v.Fitzhough  (1852),  12 How. 443, 459). 

These  rules  of  statutory  construction  are  not  presented  as  all  inclusive  of 
those  that  might  Impinge  upon  the  precedential  value  of  the  cited  cases,  nor  are 
they  offered  as  evidence  of  the  inapplicability  of  the  cited  decisions,  but,  rather, 
as  precautionary  guldeposts  against  accepting  these  cases  as  decisive  determi¬ 
nants  of  the  power  of  Congress  over  the  appellate  Jurisdiction  of  the  Supreme 
Court. 

Abstractly,  it  might  be  argued  that  Congress  has  the  power  to  control  the 
appellate  Jurisdiction  of  the  Supreme  Court  on  the  following  grounds: 

The  plain  meaning  of  article  III,  section  2,  clause  2,  of  the  Constitution  is 
such  as  to  permit  of  but  one  construction;  viz:  Congress  can  regulate  and 
make  exceptions  to  the  appellate  jurisdiction  of  the  Supreme  Court.  Words  of 
the  Constitution  are  to  be  given  the  meanings  they  have  in  common  use  ( Ten¬ 
nessee  v.  Whitworth  (1886),  117  U.  S.  139,  147;  Fairbanks  v.  United  States 
(1901),  181  IT.  S.  283,  287). 

While  the  appellate  power  of  the  United  States  extends  to  all  cases  within 
the  judicial  power  of  the  United  States,  actual  jurisdiction  under  the  power  is 
confined  within  such  limits  as  Congress  sees  fit  to  prescribe  ( 3farttn  v.  Hunter 
(1816),  1  Wheat.  304,  337;  The  Francis  Wright  (1882),  105  U.  S.  381,  385; 
Ex  parte  Yerger  (1869),  8  Wail.  85,  98).  (See  also  Luckenbach  S .  S.  Co.  v. 
United  States  (1926),  272  U.  S.  533,  pnd  St.  touts,  R.  R .  Co.  v.  Taylor  (908), 
210  U.  S.  281.) 

Where  the  Congress  has  been  granted  a  discretionary  power,  It  may  use  any 
means  within  the  scope  of  the  grant  ( Hepburn  v.  Gristcold  (1870),  8  Wall. 
603 ;  Champion  v.  Ames  (the  Lottery  case)  (1903),  188  U.  S.  321).  “Not  only 
may  whole  classes  of  cases  be  kept  out  of  the  Jurisdiction  altogether,  but  par¬ 
ticular  classes  of  questions  may  be  subjected  to  reexamination  and  review,  while 
others  are  not”  (The  Francis  Wright  (1882),  105  U.  S.  381,  386). 
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As  right  of  ap|H*nl  (n  not  oHscullal  to  ituo  process  (/AW?  v.  Mirhlyan  (1003), 
1H8  U.  8.  505:  Lott  v.  Httman  (1017),  21.1  It.  8.  588;  Luckenbach  S.  ft,  Vo.  v. 
United  Mates  (1020),  272  U.  8.  tViii ;  /m/Wr/  of  Columbia  v.  WtirmiM  (1037), 
300  U.  8.  017),  n  curtailment  of  the  npiwllulc  jurisdiction  of  I  ho  Court  mines 
no  question  of  due  process. 

Abstractly,  It  might  he  argued  that  the  Congress  has  not  the  full  jxiwor  to 
control  the  np]>cllnto  Jurlsdletlmi  of  the  Court  on  the  following  grounds: 

As  no  provision  of  the  Constitution  Is  without  effect,  KnowUon  v.  Moore 
(1000)  (178  U.  8,  41,  87),  and  ovory  provision  must  bo  compared,  Marbury  v. 
A/rnttam  (1803)  (1  Or.  187),  and  reconciled  CoAcu*  v.  Virginift  (1821)  (0  Wheat, 
204),  with  the  others,  a  meaning  cannot  l>o  attributed  to  the  exception  provision 
that  will  defeat  rather  than  effectuate  tho  constitutional  purposes  of  tho  appel¬ 
late  vesting  provision.  Cf.  Untied  States  v.  Viatsto  (1041)  (313  11,  8.  200). 

Among  tho  caRea  In  which  Jurisdiction  was  Intended  to  be  vested  and  exercised 
by  tho  Supremo  Court  in  appellate  form  are  cases  nrlslng  under  tho  Constitution 
and  laws  of  tho  United  States.  Tho  provisions  of  tho  Constitution  for  tho  hear¬ 
ing  of  theso  cases  is  obligatory  and  should  bo  respected.  See:  Cohens  v.  Vfr- 
gtnia  (1821)  (0  Wheat.  204,  302). 

A  great  leading  purpose  of  tho  Constitution,  which  must  bo  kept  constantly 
In  view,  Is  that  tho  Supremo  Court  Is  Intended  to  ho  tho  tribunal  to  make  the 
final  Interpretations  of  tho  Constitution.  Cf.  parte  Yergvr  (1808)  (8  Wall. 
85, 101)  and  Dodge  v.  Wnofsej/  (1850)  (18  How.  331).  Manifestly  the  power  of 
Congress  to  make  exceptions  to  tho  appellate  Jurisdiction  of  tho  Supremo  Court, 
must  bo  exorcised  with  duo  regard  to  tho  provision  of  tho  Constitution  vesting 
appellate  Jurisdiction  In  tho  8upreme  Court,  to  tho  supremacy  of  the  Constitu¬ 
tion  (art.  VI.,  sec.  1,  cl.  2)  and  to  tho  clearly  expressed  general  Intent  of  the 
Constitution  that  there  shorfld  bo  three  coordinate  and  Independent  branches 
of  Government, 

In  view  of  previous  decisions  pertaining  to  appellate  Jurisdictional  matters 
affecting  tho  Supremo  Court  and  tho  wording  of  tho  constitutional  provisions 
covering  tho  subject,  it  appears  that  Congress  has  an  exceedingly  extensive  power 
to  curtail  tho  appellate  Jurisdiction  of  tho  Court.  However,  it  Is  doubtful,  predi¬ 
cated  upon  tho  postulate  that  tho  historical  conception  of  three  coordinate  and 
Independent  branches  of  government  (which  has  been  accepted  and  respected 
since  tho  Inception  of  the  Union)  should  bo  continued,  that  either  the  whole  of 
tho  appellate  Jurisdiction  or  tho  whole  of  the  appellate  Jurisdiction  of  any  of 
tho  enumerated  classes  of  cases  brought  within  tho  appellate  Jurisdiction  of 
the  Supremo  Court  by  the  Constitution  can  be  abrogated.  It,  therefore,  appears 
that  there  are  few  firm  grounds  for  alleging  the  unconstitutionally  of  an  act  of 
Congress  curtailing  tho  appellate  Jurisdiction  of  tho  Supremo  Court  other  than 
that  the  act  In  effect  abolishes  the  whole  of  a  segment  of  the  Judicial  power  of 
the  Federal  Oovernment  or  that  the  act  In  effect  denies  tho  opportunity  to  have 
a  constitutionally  guaranteed  right  determined  by  tho  Supreme  Court.  An  act 
which  did  either  would  be  contrary  to  tho  true  spirit  and  Intent  of  tho  Constitu¬ 
tion  and  destructive  of  the  fundamentals  of  our  system  of  Government. 

Mr.  Sourwtne.  This,  Mr.  Chairman,  is  a  letter  and  statement  of 
Mr.  Silas  Kuiken,  of  Washington,  D.  C.  The  statement  is  in  the 
nature  of  a  brief.  He  asked  that  it  go  into  the  record. 

Senator  Butlkr.  The  letter  and  brief  will  be  made  a  part  of  the 
record. 

(The documents  referred  to  are  as  follows:) 

Washington,  D.  C.,  March  St  1958. 

In  re  Senate  bill  No.  2646. 

Hon.  Jay  Soubwine, 

Chief  Counsel , 

Senate  internal  Security  Subcommittee, 

Washington,  D.  O . 

Pursuant  to  the  suggestion  and  direction  given  to  me  by  Senator  William  B. 
Jenner  In  his  letter  to  me  of  February  28  Instant,  and  the  authority  thereof, 

I  am  forwarding  to  you  the  enclosed  copies  of  summarization  submission  relative 
to  this  bill  No.  2646  and  clause  and  provision  5  thereof,  to  be  timely  and  properly 
submits  and  filed  with  the  subcommittee  by  the  close  of  business  March  4, 1958, 
as  suggested  by  Air.  Jenner  In  hls  letter  to  me. 
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Mr.  Jointer  nml  I  liuvo  known  each  other  for  25  years,  having  practiced  law 
tn  adjoining  Counties  for  many  years.  Wo  In  Indiana  think  a  great  deal  of  Mr. 
Jenner,  and  are  very  sorry  to  see  him  decide  to  resign  from  the  high  public  oOico 
And  service  he  has  and  does  render  to  his  constituents  here  in  Indiana  and  to  all 
of  the  people*  of  this  great  Nation,  and  to  this  great  Nation.  I,  like  Senator 
Jonner,  urn  n  conservative,  and  fundamentalist,  and  believe  Hnd  practice,  first, 
last  and  always  In  tbo  security  of  our  great  Nation,  and  tlio  full  preservation  of 
all  of  Its  constitutional  privileges  and  rights,  and  the  powers  of  our  courts  to 
preserve  and  proleet  these  rights  nml  privileges. 

We  pruy  ami  hope  that  Mr.  Jenner  will  niter  his  decision  and  continue  to 
servo  nil  of  us  with  Ids  good  service,  and  most  able  and  capable  public  service 
and  cHjicclaUy  In  these  great  hours  of  need  to  preserve  the  liberty  and  freedom 
of  our  groat  Nation  and  Its  peoples. 

Thanking  you  In  advance  for  your  kind  and  proper  and  timely  attention  hereto, 
God  bless  you,  and  all  of  you  most  bountifully,  and  God  bless  America,  I  remain 


Yours  Very  Itesiiectfully, 


Silas  Kuiken. 


P.  8.:  Mr.  Jenner  did  not  Indicate  how  many  copies  had  to  be  submitted,  if 
these  aro  Insuflielent  In  number,  would  you  be  so  kind  as  to  have  sufficient  copies 
mado  and  submitted  accordingly  and  timely.  Thanks. 


ItRIBF  IN  RKLATION  TO  PROVISION  NO.  5  OF  Sk.NATK  UlU.  2010 

In  res]»oiise  to  permission  by  the  Honorable  Senator  William  M.  Jenner, 
sponsor  of  the  above  entitled  Senate  bill  2040,  1  wish  to  respectfully  submit 
the  following  presentation  and  summarization  relative  to  clause  and  provision 
No.  5 of  this  bill,  to  wit: 

'First  I  wish  to  say  that  I  have  known  the  Honorable  Senator  Jenner  personally 
for  more  than  25  years,  and  that  he  Is  a  man  and  Senator  of  the  highest  caliber 
and  ability  and  character  ancf  public  servant  as  United  States  Senator,  and  that 
there  Is  no  doubt  of  tho  earnest  sincerity  of  his  belief  In  the  soundness  of  this 
bill  No.  2540  that  he  has  sponsored  ami  was  the  author  of;  and  that  I  do  not 
present  the  following  with  any  intention  or  Inference  of  fully  acquiescing  tho 
opinions  written  In  the  Schwa  re  and  Konlgsberg  cases  In  the  Supreme  Court, 
which  declHlous  have  seemingly  to  some  extent  Inspired  the  including  of  clause 
and  provision  5  In  Senate  hill  2046,  hut  that  1  present  the  following  as  an 
American  born  citizen  of  the  greatest  Nation  on  the  face  of  this  earth,  this  good 
United  States  of  America,  and  In  I>ehn1f  of  the  theory  of  preserving  forever 
the  great  nml  good  principles  of  all  of  the  provisions  of  the  Constitution  and 
Bill  of  Rights  of  our  country,  and  the  freedoms  and  rights  provided  by  them, 
including  all  the  powers  and  rights  of  the  Supreme  Court  of  the  United  States 
of  America,  and  the  right  of  any  and  all  of  the  litigants  and  citizens  of  this 
Nation  to  carry  any  and  all  of  their  litigations  of  the  highest  tribunal  of  this 
Nation,  the  United  States  Supreme  Court,  from  any  and  alt  matters  of  law 
and  litigation  they  or  any  of  them  may  have  In  any  and  all  courts,  boards,  and 
commissions  of  lesser  powers  and  Jurisdiction  than  the  United  States  Supreme 
Court,  and  with  the  thoughts  acquired  during  SO  years  In  the  practice  of  law 
(1023-53)  Including  serving  as  judge  pro  tempore  and  special  Judge  In  circuit 
courts,  experience  in  the  office  of  prosecuting  attorney,  and  as  President  of 
county  bar  association  for  year  of  1045  of  Dubois  County,  Ind. ;  and  In  the 
past  5  years  as  a  servant  of  God  In  Christian  evangelistic  work. 

1.  Clause  and  provision  5  of  Senate  bill  2640  seeraB  to  be  directed  at  depriving 
the  United  States  Supreme  Court  from  having  any  Jurisdiction  over  appeals  from, 
adjudications  In,  or  matters  pending  in,  or  before  supreme  courts  of  the  States, 
and  boards  of  bar  examiners  of  States  relative  to  control  of  admissions  to  the  bars 
of  the  States  In  the  United  States  of  America,  and  them  or  any  of  them  pro¬ 
hibiting  members  of  their  respective  bars  from  further  practice  In  their  respec¬ 
tive  States  and  bars  of  the  States,  and  that  this  clause  and  provision  5  Is  seem¬ 
ingly  founded  on  objections  to  the  decisions  of  the  United  States  Supreme  Court 
In  the  cases  of  Schware  and  Konlgsberg,  which  decisions  we  cannot  fully  agree 
within  all  parts. 

2.  It  seems  apparent  and  obvious  that  to  curtail  the  authority  and  powers 
and  jurisdiction  of  the  great  and  highest  tribunal  of  our  great  Nation,  the  UnPed 
States  Supreme  Court  of  America,  and  the  most  important  branch  of  our  three 
branches  of  our  Government  to  pressure  any  and  all  of  the  privileges  and  rights 
of  all  citizens  and  litigants  in  the  United  States  of  America  provided  for  them 
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by  the  Constitution  and  1)111  of  Rights  and  laws  of  tho  United  Stoics  of  America, 
would  bo,  to  now  and  forever  Jeopardize  and  curtail  the  full  functions  and  Juris¬ 
diction  of  the  great  mid  highest  tribunal  and  branch  of  Government,  tfio  United 
States  Supreme  Court,  and  to  now  and  forever  Jeopardize,  deny,  and  curtail  tho 
rights  and  privileges  of  appeal  to  and  litigation  In  tho  highest  tribunal  of  tills 
Nation,  tho  United  States  Supremo  Court  of  America,  of  any  and  all  matters  per¬ 
taining  to  tho  restrictions  sought  In  clause  and  provision  5  In  Senate  bill  2040 
pertaining  to  tho  practice  of  law,  and  admission  to  bars  of  States,  and  all  of  this 
by  the  seemingly  and  Inferred  basis  of  the  objections  of  tho  Court’s  decisions  In 
tho  Schwnrc  nnd  Konlgsbcrg  cases,  and  any  precedent  assumed  from  these  cases. 

3.  It  seemingly  would  be  a  greater  safeguard  against  Injustice,  and  the  full 
balance  of  the  three  branches  of  our  Government,  nnd  the  rights  nnd  privileges 
of  appeal  to,  and  adjudication  In,  the  highest  tribunal  of  our  Nation,  the  United 
States  Supremo  Court,  nnd  Its  so  much  needed  full  Jurisdiction  ns  tho  Una!  ad¬ 
judicating  body  and  court  In  nil  litigations  In,  and  of,  any  lesser  courts  and  boards 
and  commissions  In  this  Nntlon,  by  any  and  all  litigants  nnd  citizens  In  this 
Nation;  to  permit  the  United  States  Supreme  Court  to  retain  Its  now  full  Juris¬ 
diction  nnd  power  In  the  matters  sought  to  bo  curtailed  by  clause  am!  provision  fi 
■of  Souate  bill  2040,  rather,  than  to  set  any  precedent  of  destroying  and  Jeopard¬ 
izing  and  curtailing  the  absolute  essential  and  lawful  powers  mul  Jurisdiction,  of 
the  highest  nnd  most  necessary  tribunal  of  our  great  Nation,  tho  Supreme  Court 
of  the  United  States  of  America,  the  nil  very  Important  and  balancing  branch  of 
the  trinity  of  our  form  of  Government  which  is  the  greatest  and  best  upon  tbe 
face  of  this  earth  and  of  any  Nation  upon  the  face  of  this  earth. 

4.  Any  reduction  of,  curtailment  of,  and/or  removal  of,  the  powers  and  Juris¬ 
diction  of  the  Supreme  Court  of  tho  United  States  of  America  seems  to  definitely 
reduce  any  rights  and  privileges  of  any  and  all  citizens  and  litigants  In  this  great 
Nation,  and  their  constitutional  rights  and  privileges  granted  to  them  by  the  Con¬ 
stitution  nnd  Dill  of  Rights  and  Supreme  Court,  of  the  United  States  of  America. 

5.  This  honorable  aubcommltee  has  been  established  to  preserve  and  protect  all 
of  these  rights  and  privileges  of  each  and  every  citizen  and  litigant  In  this  great 
Nation,  which  clause  and  provision  5  of  Senate  bill  2046  seems  to  seek  to  curtail 
and  prohibit  as  to  matters  referred  to  In  this  clause  of  the  bill. 

6.  If  Senate  bill  2646  were  passed  in  Its  present  form,  with  clause  and  provision 
5  Included  therein,  It  would  not  only  seem  to  curtail  and  prohibit  and  Jeopardize 
our  present  form  of  Government  and  rights  nnd  privileges  provided  by  the  Con¬ 
stitution  and  Bill  of  Rights  of  our  Government  and  the  citizens  and  litigants  of 
this  great  Nation,  but  It  could  also  create  and  establish  a  law  which  could  be  un¬ 
constitutional  and  wholly  Ineffective  then  for  all  Its  intents  and  purposes  too, 
as  In— 

The  law  established  the  Uulted  States  Supreme  Court  of  America,  In  the 
cause  of  action,  In  Kx  parte  Garland  (1866,  4  Wall.  333,  71  U.  S.  333,  18  L.  Rd 
366)  the  United  States  Supreme  Court  held  Congress  could  not  disbar  an  attor¬ 
ney  because  he  had  borne  arms  against  the  United  States  during  the  Civil  War, 
thnt  Court  said  on  page  370  of  Wallace,  volume  4 : 

“The  attorney  and  counselor  being,  by  the  solemn  judicial  act  of  the  court, 
clothed  with  his  office,  does  not  hold  it  as  a  matter  or'  grace  or  favor.  The 
right  which  It  confers  upon  him  to  appear  for  suitors,  and  to  argue  causes,  Is 
something  more  than  an  indulgence,  revocable  at  the  pleasure  of  the  court,  or 
at  the  command  of  legislature.  It  Is  a  right  of  which  he  can  only  be  deprived 
by  the  Judgment  of  the  court.” 

If  clause  and  provision  o  of  Senate  bill  2646  should  or  would  become  a  law 
as  part  of  the  bill,  and  any  citizens,  litigant  and/or  attorney,  or  applicant  to  be 
authorized  to  practice  law,  is,  or  would  be  affected,  jeopardized,  by  the  provi¬ 
sions  of  clause  and  provision  5,  Senate  bill  2646,  it  could  be  attacked  for  the  pos¬ 
sibility  of  the  law  being  unconstitutional  and/or  invalid. 

7.  If  the  powers  and  Jurisdiction  of  the  Supreme  Court  of  the  United  States 
of  America  were  curtained  and/or  Jeopardized  each  and  every  time  they 
rendered  a  decision  which  was  in  some  manner  objectlonal  (God  not  having 
created  any  perfect  human  beings,  Christ  only  being  perfect,  and  man  not  being 
able  to  organize  or  create  any  governing  body  or  court  which  Is  absolutely  perfect 
and  Infallible)  would  It  not  seem  better  to  not  recommend  and/or  pass  a  law 
and  bill  as  Senate  bill  2646  and  danse  and  provision  5  in  Senate  bill  2646,  which 
is  opposed  and  objected  to  by  the  American  Bar  Association  and  the  Attorney 
General  of  -the  United  States  of  America,  and  their  legal  and  constitutional 
wisdom,  and  authority. 

God  bless  all  of  you  of  the  subcommltee,  and  give  all  of  you  wisdom  and 
guidance  In  this  matter,  and  all  matters  before  you. 
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Mr.  Sourwixk.  I  linvc  lirro  a  statement  of  Robert  Cargill,  Long¬ 
view,  Tex. 

Senator  lUm.Kn.  That  will  be  made  part  of  the  record. 

(’File  document  referred  to  is  as  follows:) 


STATEMENT  IlK  ItnnKKT  CARO!!,!.  KkOAHDI.VG  S.  2010 


Iaenovikw,  Tex,,  Starch  /,  195X. 

Senator  J A II KM  (>.  Kami.and, 

Senate  Office  iiullding, 

Washington,  />.  V.: 

Flense  present  to  I  lie*  Senate  Judiciary  Committee  In  our  behalf  Hit*  follow¬ 
ing  statement  wlrli  niiy  comment  you  enre  to  make. 


To  Honorable  Senate  Judiciary  Committee: 

He  the  .tenner  hill,  now  pending,  On  the  Imsls  of  results  of  Texas  refer¬ 
endum,  July  IfKWI,  we  submit  that  the  great  majority  of  citizens  of  thin  State, 
anti  perhaps  of  the  Nation,  believe:  That  any  exercise  of  authority  outside  Its 
constitutional  limitations  Is  an  abuse  of  power  from  which  the  Federal  Supreme 
Court  should  lx*  barred.  That  this  Court  In  recent  decisions  appears  determined 
to  legislate  and  to  nullify  the  authority  of  the  States  and  the  rights  of  the 
people  recognized  In  the  Constitution.  In  so  doing  the  court  violates  Its  oath 
of  olftce,  and  creates  the  urgent  necessity  for  passing  the  Jenner  bill  as  the 
means  of  safeguarding  the  powers  of  Congress,  the  authority  of  the  States, 
and  constitutional  government. 

That  the  Court  Is  amenable  to  the  people — not  above  them.  That  Congress 
representing  Hie  people  can  and  should  fix  such  limitations  on  Hie  Court's  net* 
as  necessary  for  the  public  good,  and  that  only  acts  and  decisions  of  Hie  Court 
founded  In  law  mid  precedent  can  be  the  law  of  any  case. 

That  Hie  Court’s  only  authority  under  the  Constitution  Is  that  of  judicial 
review,  and  Congress  can  and  should  In  defense  of  constitutional  government 
limit  the  Court's  acts  to  such  authority.  That  the  Jenner  bill  will  restore 
authority  of  the  States,  the  sovereignty  of  the  people,  and  preserve  the  Federal 
Union. 

Respectfully  submitted. 

Texas  Referendum  Committee, 
Robert  Cabo  ill,  Chairman. 

Mr.  Sourwine.  And  a  statement  submitted  by  Edward  J.  Anderson 
of  Golden,  Colo. 

Senator  Hutlkr.  That  will  be  made  part  of  the  record. 

(The  document  referred  to  is  as  follows :) 


Statement  Submitted  by  Edward  J.  Andebson,  Golden,  Colo., 
February  28,  1058 


Hon.  James  O.  Eastland, 

United  States  Senate,  Washington,  D .  0.: 

Nothing  Is  so  painful  for  a  loyal  American  to  witness  as  a  Supreme  Court  be¬ 
friending  the  enemies  of  h!s  country.  Every  pronouncement  of  the  Warren 
Court  dealing  with  Communist  issues  must  All  the  sinister  hearts  of  the  men 
In  the  Kremlin  with  the  deepest  satisfaction. 

We  have  a  Supreme  Court  which  is  wholly  uninterested  in  those  of  my  rights 
as  a  citizen  that  are  gravely  menaced  by  international  communism,  but  which 
Is  enormously  interested  In  the  “rights”  of  traitors.  This  amazes  me.  All  na¬ 
tions  have  punished  treason  with  death,  since  it  Is  a  crime  which  strikes  at  the 
very  heart  of  society ;  unless  citizens  are  loyal  to  their  own  country.  It  cannot 
survive.  But  treason  Is  viewed  by  the  Warren  Court  In  a  sophisticated  light  and 
loses  its  odium  as  the  crime  of  crimes.  Treason  is  honorable;  he  who  commits 
it  Is  given  stature  as  a  noble,  superin  tel  llgent  American.  The  penalty  for  treason 
is  vindication  by  the  highest  court  in  the  land,  freedom  to  continue  to  operate 
subversively,  and  even  cash  awards  forced  out  of  the  pockets  of  the  taxpayers. 

A  Communist  may  Infiltrate  and  corrupt  labor  unions,  churches,  clubs;  he 
may  propagandize  in  our  schoolrooms ;  he  may  steal  the  Nation’s  political  and 
military  and  Industrial  secrets  and  give  them  to  Russia.  Apparently  he  is  in* 
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capable  of  doing  anything  which  the  Supreme  Court  liberals  would  regard  as 
uuforgivAbie.  Those  whoMvould  bring  him  to  justice  are  always  wrong.  Id 
the  words  of  Senator  William  E.  Jenner,  “According  to  the  Court :  The  Senate  was 
wrong ;  the  House  of  Representatives  was  wrong ;  the  Secretary  of  State  was 
wrong;  the  Department  of  Justice  was  wrong;  the  State  legislatures  were 
wrong ;  the  State  courts  were  wrong ;  the  prosecutors,  both  Federal  and  State, 
were  wrong;  our  juries  were  wrong;  the  Federal  Bureau  of  Investigation  was 
wrong;  the  Loyalty  Review  Board  was  wrong;  the  California  bar  examiners 
were  wrong;  the  California  Committee  on  Un-American  Activities  was  wrong; 
the  Ohio  Committee  on  Un-American  Activities  was  wrong.  Everybody,  they 
said,  was  wrong  except  the  attorneys  for  the  Communist  conspiracy  and  the 
majority  of  the  United  States  Supreme  Court.” 

The  Supreme  Court  misinterprets  the  intent  of  Congress  In  passing  laws  and 
dares  say  that  only  the  Court,  not  Congress,  knows  what  the  legislators  had  in 
mind  when  they  framed  a  given  piece  of  legislation.  The  liberal  Justice  of 
the  Supreme  Court  takes  the  arrogant  position:  “The  Constitution  is  what¬ 
ever  I  say  it  Is,  and  I  disregard  all  judicial  precedents,  and  all  acts  of  Congress, 
that  conflict  with  my  superior  Judgments.” 

Justices  who  are  crusading  for  a  socialized  America  write  decisions  that  are 
of  inestimable  service  to  Marxian  tyrants.  A  court  whose  future  decisions  are 
certain  to  he  in  the  interest  of  a  treasonable  minority  must  be  deprived  of  Its 
appellate  Jurisdiction  so  far  as  Communist  cases  are  concerned.  The  Con¬ 
stitution  authorizes  regulation  of  the  Supreme  Court  by  the  Congress.  Such 
limitations  placed  upon  the  power  of  the  Court  are  clearly  in  the  public  Interest. 
Not  to  act  in  this  manner  is  to  warn  honest  Americans  that  they  must  learn  to 
endure  ever  more  shocking  betrayals  by  the  pseudo-liberals,  acting  hand  in  glove 
with  the  agents  of  a  foreign  and  detestable  power. 

If  steps  are  taken  to  bring  a  liberal-minded  Supreme  Court  under  the  control 
of  the  sovereign  people,  acting  through  their  representatives  in  Congress,  the 
liberals  wilt  try  to  make  it  appear  that  we  are  ruining  our  free  institutions. 
We  know  the  answer  to  that;  It  Is  the  llberats,  not  us,  who  are  the  destroyers 
of  American  Justice.  We  refuse  to  listen  to  these  clever  Impostors.  We  listen 
Instead  to  real  liberals,  such  as  Abraham  Lincoln,  who  once  said,  “The  people 
of  these  United  States  are  the  rightful  masters  of  both  Congresses  and  courts, 
not  to  overthrow  the  Constitution,  but  to  overthrow  the  men  who  pervert  the 
Constitution.” 

Yours  very  sincerely, 


Edward  J.  Anderson. 


Mr.  Sourwine.  I  have  nothing  further  to  offer  for  the  record  at  this 
time. 

Senator  Butler.  Mr.  Flett,  will  you  proceed  with  your  statement, 
sir. 

Is  it  your  desire  to  put  your  statement  into  the  record  and  talk  on  it 
or  read  it  into  the  record? 

Mr.  Fi.ett.  I  am  going  to  read  part  of  it. 

Mr.  Sourwine.  I  understand  you  want  the  entire  statement  included 
in  the  record? 

Mr.  Flett.  That  i9  right 

Mr.  Sourwine.  You  are  going  to  hit  the  high  spots? 

Mr.  Flett.  I  have  covered  that  in  a  paragraph. 

Senator  Butler.  Do  it  your  way. 


STATEMENT  OF  AUSTIN  T.  FLETT,  CHICAGO,  ILL. 

Mr.  Flett.  Mr.  Chairman  and  members  of  the  committee^  my  name 
is  Austin  T.  Flett.  I  am  an  insurance  broker  specializing  in  the  sale 
of  capital  stock  fire  and  casualty  insurance.  My  address  is  135  South 
La  Salle  Street,  Chicago,  Ill.  I  appear  in  my  own  behalf  and  not  as 
a  representative  of  any  other  person  or  corporation. 
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I  am  nationally  known  for  writing — lecturing  and  publishing, 
Meeting  Mutual  Competition,  a  treatise  on  the  sale  of  cooperative  in* 
surance,  and  The  United  States  as  a  Satellite  Nation,  a  treatise  on  the 
worldwide  cooperative  movement  whose  stated  goal  is  to  establish  a 
ono-world  Communist  dominated  empire. 

My  testimony  regarding  S.  2646  will  explain  the  pinnacles  of  this 
conspiracy  to  influence  decisions  of  the  Supreme  Court  and  other  courts 
in  the  United  States  and  gain  control  of  the  executive,  of  the  judiciary, 
and  of  the  legislative  branches  of  our  State  and  Federal  governments 
so  that  leaders  in  this  plot  may  enact  their  own  set  of  Communist  laws 
which  are  to  supersede  the  Constitution  of  the  United  States  of  Amer¬ 
ica  and  other  laws  enacted  by  our  Federal  and  State  governments. 

In  view  of  the  fact  that  the  committee  is  hard-pressed  for  time,  may 
I  suggest  calling  your  attention  to  a  few  pointed  paragraphs  in  this 
testimony  and(  then  request  that  my  complete  statement  he  made  a 
part  of  the  oflicial  record  of  these  hearings. 

Senator  Butler;  It  will  be  so  ordered. 

Mr.  Flett.  So  that  the  Senators  and  counsel  may  review  and  evalu¬ 
ate  the  contents. 

This  testimony  is  the  result  of  my  studying  more  than  10,000  pages 
of  yearbooks  as  published  by  the  Cooperative  League  of  the  United 
States  of  America,  1030  to  1954,  inclusive,  reports  of  the  congresses 
of  the  International  Cooperative  Alliance  of  London,  England,  1902 
to  1957,  inclusive,  and  other  books  and  publications  I  own  which  are 
accepted  in  the  worldwide  cooperative  movement  as  official  or 
authentic. 

The  United  States  tentacle  of  this  movement  or  cause  is  a  part  of, 
and  subservient  to,  an  international  conspiracy  whose  stated  goal  is  to 
communize  national  and  international  trade  and  commerce,  individual, 
corporate,  and  national  wealth  and  private  property,  farmlands,  nat¬ 
ural  resources,  the  people  and  governments  of  all  capitalistic  nations 
and  establish  a  one-world,  collectivized,  nonprofit  “cooperative  com¬ 
monwealth’1  in  which  the  United  States  of  America  is  to  become  a 
participating  state  policed  by  foreign  troops — who  will  enforce  the 
liquidation  of  the  executive,  legislative,  and  judicial  branches  of  our 
Government,  emigration  and  trade  barriers,  our  educational,  religious, 
labor  and  profit  systems,  national  defense,  our  flag,  and  the  sovereignty 
of  the  United  States. 

The  two  major  prongs  or  fronts  used  in  this  movement  to  attain 
their  objectives  are : 

1.  Peaceful  infiltration  of  the  economic,  educational,  labor,  political, 
religious,  and  social  structures  of  a  nation  via  the  teachings  of  inter¬ 
nationalism,  peace  and  disarmament  crusades,  self-help,  mutual  aid,  a 
nonprofit  economy,  democracy  and  the  democratic  way  of  life,  and 
finally,  cooperation. 

2.  Ine  use  of  force  and  violence,  strikes,  sabotage,  rebellions  and 
civil  war,  and  other  means  of  legal  or  illegal  resistance  to  capitalistic 
industry  or  governments. 

The  “peace”  leaders  in  this  movement  refer  to,  is  based  on  their 
terms  of  the  people  of  the  United  States  and  other  nations  living  in 
this  one- world  Communist-dominated  empire. 

The  teachings  of  internationalism  are  to  destroy  national  patriot¬ 
ism;  disarmament  programs  are  to  liquidate  armed  resistance  to  their 
movement. 
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Individual  shareholders  in  cooperative  organizations,  including  the 
leaders  in  this  movement,  are  classified  as  emancipated  persons  and 
are  known  as  cooperators. 

Millions  of  these  persons  are  completely  uninformed  as  relates  to 
their  contractual  obligations  for  the  true  objectives  of  this  movement 
or  cause,  which  is  based  on  misleading  our  people  and  teaching  them 
that  cooperation  is  a  social  and  cultural  movement  for  mutual  aid  and 
to  promote  international  peace  among  the  various  nations. 

Because  officials  of  the  Federal  ana  State  Governments,  including 
Members  of  the  Congress  knowingly  or  unknowingly  provided  income 
tax  and  other  legislative  favoritism  to  promote  and  finance  this  move¬ 
ment  or  cause,  many  of  the  small,  punv,  struggling  cooperatives  of 
1033  are  today  financial  giants  controlling  unexcelled  influence,  not 
only  in  both  political  parties  in  our  State  and  Federal  Governments, 
but  also  in  the  economic,  educational,  financial,  labor,  religions,  ana 
social  systems  of  our  country. 

The  first  Yearbook  of  the  Cooperative  League  of  the  United  States 
of  America  published  in  1930  is  one  of  several  of  their  publications 
which  contains  considerable  information  regarding  the  early  history 
and  un-American  activities  of  the  cooperative  movement  in  the  United 
States. 

The  following  quotations  from  pages  172, 173  and  176  regarding  the 
United  States  Supreme  Court  speak  for  themselves : 


United  States  Supreme  Court  On  Cooperatives 


The  legal  relationships  of  human  beings  are  In  a  constant  flux,  depending  on 
changes  both  In  the  social  and  economic  world,  and  in  the  Ideology  of  the  legis¬ 
lator  and  Judge. 

*  ♦  •  •  *  ♦  • 

“There  Is  probably  no  greater  prerogative  exercised  by  the  President  of  the 
United  States  than  when  he  makes  the  appointment  of  a  Judge  to  this  Court. 
The  general  outlook,  the  social  consciousness  of  the  appointee,  and  the  economic 
doctrines  he  has  obsorbed  in  his  private  or  public  life,  before  such  appointment, 
wIU  play  a  more  Important  part  in  his  decision  than  his  learning  in  the  law. 
******* 


It  is  refreshing  to  see  such  language  and  attitudes  in  decisions  of  our  highest 
court,  even  though  they  be  the  language  for  the  time  beln*  of  a  minority. 
Slowly  the  dissenting  minority  is  making  Itself  felt;  here  and  there  is  a  yielding 
by  the  majority.  The  process  is  slow.  The  minority  opinion  of  today  may  be 
the  majority  opinion  of  tomorrow. 


(The  section  referred  to  above  follows  in  full :) 


Source :  First  Yearbook,  The  Cooperative  League  of  the  United  SUtea  of  America,  A  Survey 
of  Consumers*  Cooperation  In  the  UnlJ^  StateM  1630 )— published  by  the  C<yperative 
League,  Cooperative  League  House,  167  West  Twelfth  Stret,  Nw  York  City  (pp.  172- 
176). 

United  States  Supreme  Court  On  Cooperatives 


By  Geo.  B.  I-eonard,  Counsel  for  the  Franklin  Cooperative  Creamery  Association. 

That  men  of  more  than  ordinary  ability  and  learning  consistently  differ  in  the 
construction  of  laws  does  not  augur  well  for  the  contention  that  law  Is  a  science. 
Its  uncertainties  best  demonstrate1  the  reverse.  In  the  physical  world,  reactions 
of  elements  can  he  reduced  to  positive  formulas.  This  cannot  be  done  as  success¬ 
fully  in  the  field  of  law.  The  legal  relationships  of  human  beings  are  In  a 
constant  flux,  dependiug  on  changes  both  in  the  social  and  economic  world, 
nnd  In  the  ideology  of  the  legislator  and  Judge.  This  Is  particularly  noticeably 
in  enses  involving  the  relations  of  employer  and  employee  and  of  producer  and 
consumer.  In  the  course  of  but  three  generations,  the  individual  employer  and 
producer  have  merged  into  the  huge,  inanimate  corporation  which  has  become 
typical  of  these  terms. 
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This  ohnngc  In  Industry  has  brought  with  It  new  social  problems.  The  legis¬ 
lator  or  Judge  who  comprehends  their  significance,  and  the  Injustices  and  hard* 
ships  they  bring  on,  and  who  extends  a  welcoming  hand  to  measures  Intended 
for  the  promotion  of  general  happiness,  Is  keeping  step  with  progress.  On  the 
other  hand,  he  who  opposes  such  measures  retards  progress,  but  only  for  a  while. 

There  Is  no  more  Important  body  of  men  In  the  government  of  our  people  than 
the  Supreme  Court  of  the  United  States.  It  consists  of  nine  Judges  appointed 
for  life  by  the  President  of  the  United  States,  subject  only  to  ratification  by  the 
United  States  Senate.  This  Court,  by  a  majority  vote  of  Its  members,  can  set 
aside  laws  passed  by  Congress  or  any  State  or  local  legislative  body,  If  in  its 
judgment  they  conflict  with  the  provisions  of  the  United  States  Constitution. 
It  construes  the'mcanlng  of  laws  and  their  application.  It  Is  the  guardian  of 
the  United  States  Constitution  as  the  majority  of  Its  members  understand  and 
interpret  It.  There  Is  no  appeal  from  Its  decision.  For  good  or  111  It  has  the  last 
word.  There  Is  probably  no  greater  prerogative  exercised  by  the  President  of 
the  United  States  than  when  he  makes  the  appointment  of  a  judge  to  this  Court. 
The  general  outlook,  the  social  consciousness  of  the  appointee,  and  the  economic 
doctrines  he  has  absorbed  In  his  private  or  public  life,  before  such  appointment, 
will  play  a  more  Important  part  In  his  decisions  than  his  learning  In  the  law. 

It  Is  not  a  mere  accident  that  this  Court,  In  its  decisions  Involving  important 
economic  or  social  issues,  should  be  divided.  Let  us  take  just  three  cases  decided 
by  it  in  the  last  year  and  a  half.  The  majority  of  six,  headed  by  Chief  Justice 
Taft,  is  found  on  one  side  of  the  fence,  and  the  able  minority,  consisting  of 
Justices  Holmes,  Brandels  and  Stone,  on  the  other  side. 

In  the  Frost  case,  decided  last  February,  the  Court  set  aside  as  unconstitu¬ 
tional  an  act  of  the  Oklahoma  legislature  which  exempted  cooperative  ginning 
from  burdens  imposed  on  non  cooperative  ginning  business.  For  20  years  or  more 
ginning  has  been  considered  a  public  utility  in  the  State  of  Oklahoma.  A  license 
to  engage  in  that  business  has  to  be  procured  from  the  Corporation  Commission. 
A  noncooperative  would  have  to  show  that  public  necessity  exists  for  additional 
ginning  in  the  particular  community  before  the  Commission  could  grant  it  a 
license.  By  a  more  recent  law  of  that  State,  the  Commission  would  have  to 
grant  a  license  to  cooperatives  without  a  showing  of  such  public  necessity,  and 
merely  on  the  petition  of  100  citizens  and  taxpayers. 

The  United  States  Supreme  Court  In  that  case  held  that  the  noncooperative 
licensee  was  entitled  to  an  injunction  against  the  Commission  restraining  it  from 
granting  a  license  to  a  cooperative,  on  the  ground  that  the  classification  of  co¬ 
operative  and  noncooperative  business  was  arbitrary,  that  in  fact  there  was  no 
difference  between  ordinary  commercial  corporations  and  cooperatives,  and  that, 
therefore,  the  noncooperative  was  not  receiving  the  equal  protection  of  the  law 
with  the  cooperative,  and  that  the  law  was  therefore  discriminatory  and  uncon¬ 
stitutional. 

It  was  also  contended  that  the  property  of  the  noncooperative  licensee  (the 
privilege  of  doing  business  granted  by  way  of  the  license)  would  be  interfered 
with,  injured,  or  taken  away  because  of  the  unequal  competition  the  noncoopera¬ 
tive  was  subjected  to  with  the  cooperative. 

Justice  Brandels,  with  whom  Justices  Stone  and  Holmes  joined,  in  a  strong 
dissenting  opinion,  clarifies  the  Issues  by  pointing  out  the  differences  between 
the  two  types  of  business.  “The  differences  are  vital’*,  he  says,  “and  the  classi¬ 
fication  Is  a  reasonable  one.”  The  dissenting  opinion  polrts  out  that  In  coopera¬ 
tives  the  members  aim  to  secure  a  more  efficient  system  c  f  production  and  dis¬ 
tribution  and  a  more  equitable  distribution  of  benefits,  and,  while  doing  so,  to 
require  an  equitable  assumption  of  responsibilities.  ‘Their  aim”,  it  says,  “Is 
economic  democracy  along  lines  of  liberty,  equality  and  fiaternlty.”  To  accom¬ 
plish  these  objects,  the  cooperatives  provide  for  excluding  capitalist  control.  As 
means  to  this  end,  they  provide  for  restriction  of  voting  prlvilegs,  curtailment 
of  return  on  capital,  and  for  distribution  of  gains  through  patronage  dividends 
or  equivalent  devices.  The  distinctive  features  insuring  democracy  and  dis¬ 
couraging  or  preventing  capitalist  control  are  as  fully  set  forth  in  this  dissent¬ 
ing  opinion  as  can  be  found  In  any  leading  work  on  cooperation : 

First,  no  person  can  become  a  member  or  shareholder  without  the  consent 
of  the  board  of  directors. 

Second,  the  amount  of  stock  1  person  may  hold  Is  limited,  generally,  not  to 
exceed  $1,000. 

Third,  the  voting  power  of  each  shareholder  is  limited  to  one  vote,  irrespective 
of  the  number  of  shares  held. 

Fourth,  a  percentage  of  the  profits  is  set  aside  for  educational  purposes. 
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Fifth,  at  least  10  percent  of  the  profits  must  bo  set  aside  Into  a  reserve  until 
such  reserve  fund  equals  at  least  50  percent  of  the  capital  stock. 

Sixth,  the  annual  dividends  to  stockholders  are  limited  to  8  percent. 

Seventh,  the  rest  of  the  profits  are  distributed  as  patronage  dividends  to  mem¬ 
bers,  or,  as  the  dlrcctros  may  apportion  them,  to  nonniembers,  or  proportionately 
between  members  and  nonniembers,  ns  the  law  of  the  particular  State  may 
provide. 

Heading  both  the  majority  and  the  minority  opinions,  one  can  readily  see  that 
the  minority  has  seen  the  trend  of  the  times  and  the  economic  need  which  co¬ 
operatives  nro  filling,  here  and  abroad,  but  that  the  majority  of  the  Court  Is 
still  steeped  In  the  economic  philosophy  of  yesterday. 

Tho  same  3  Justices  recently  dissented  from  the  majority  of  5  in  the  O'Fallon 
case,  by  which  the  railroads  are  allowed  a  basis  of  valuation  for  ratemaking 
purposes  that  will  give  them  additional  millions  yearly.  It  waB  there  decided 
that  the  present  high  cost  of  reproduction  must  be  taken  Into  consideration  by 
tho  Interstate  Commerce  Commission  In  Its  valuation  of  railroads.  Tho  Com¬ 
mission,  In  its  valuation,  had  adopted  the  prudent-investment  theory,  which  Is  In 
accord  with  the  modern  trend  of  thought  on  that  subject,  and  which  gives  both 
tho  railroads  and  tho  public  a  fair  deal. 

The  majority  opinion  follows  the  divided  decisions  previously  rendered  by  this 
Court  In  the  Southwestern  Hell  Telephone  and  Indianapolis  Water  cases  affecting 
public  utilities.  The  hundreds  of  millions  added  to  the  stock  value  of  the  public- 
utility  companies  of  this  country  since  these  decisions  are  In  a  large  measure 
traceable  to  the  rate  of  earnings  they  are  permitted  to  enjoy  under  the  protection 
of  the  law  on  the  higher  valuations.  The  consuming  public  Is  the  goat. 

Another  case  of  interest  along  the  same  lines  is  the  Rlbniek  case,  decided  in 
May  1028.  Under  the  law  of  New  Jersey,  the  State  assumed  to  regulate  the 
fees  charged  by  employment  agencies.  In  the  exercise  of  its  general  police  power, 
the  State,  it  Is  conceded,  has  no  right  to  regulate  prices  to  be  charged  by  com¬ 
mercial  Institutions  or  Individuals  for  their  wares  or  services.  But,  where  a 
business  Is  affected  with  tho  public  interest,  it  can  be  so  regulated.  The  question, 
therefore,  frequently  arises:  Which  business  is,  or  when  does  a  given  business 
become,  affected  with  the  public  Interest?  It  has  been  held,  for  example,  that 
the  following  businesses  were  affected  with  the  public  Interest  and  their  charges 
could  be  regulated  by  legislative  bodies:  railroads,  street  railways,  bridges, 
ferries,  telegraph,  telephone,  gas,  Irrigation,  wlmrflng,  booming  of  logs,  milling, 
and  storage  of  grain  In  warehouses. 

But,  in  the  Rlbntck  case,  by  vote  of  6  to  3,  It  was  held  that  the  business  of  an 
employment  agent  Is  not  affected  with  the  public  Interest,  and  that,  therefore,  a 
law  attempting  to  set  a  maximum  price  to  be  charged  by  an  employment  agency 
for  finding  employment  is  unconstitutional.  By  Its  decision,  the  Supreme  Court 
of  the  United  States  nullified  laws  of  more  than  20  States.  A  most  exhaustive 
dissenting  opinion  by  Justice  Stone,  in  which  Justices  Brandels  and  Holmes 
Joined,  recites  the  numerous  abuses  and  the  excessive  charges  and  exploitation 
to  whtch  i^eople  seeking  employment  through  such  agencies  frequently  are  sub¬ 
jected,  the  reports  of  many  commissions  appointed  to  Investigate  these  abuses, 
and  the  legislation  the  various  States  were  fed  to  adopt  to  control  and  regulate 
such  agencies.  It  forcibly  advances  the  proposition  that  “the  economic  disad¬ 
vantage  of  a  class  and  the  attempt  to  ameliorate  its  condition  may  alone  be  suffi¬ 
cient  to  give  rise  to  the  ‘public  interest/  and  to  Justify  the  regulation  of  contracts 
with  Its  members.1*  That  the  conduct  of  employment  agencies  affects,  vitally, 
the  lives  of  great  numbers  of  the  population,  deals  with  a  necessitous  class,  the 
members  of  which  are  often  dependent  on  them  for  an  opportunity  to  earn  a 
livelihood  and  often  are  under  economic  compulsion  to  accept  the  terms  the 
agencies  offer,  and  that  those  so  situated  are  peculiarly  the  prey  of  the  unscrupu¬ 
lous  and  designing,  and  that,  therefore,  the  arm  of  law  should  be  extended  for 
their  protection,  is  the  argument  advanced  by  the  minority  In  support  of  its 
contention. 

It  Is  refreshing  to  see  such  language  and  attitudes  In  decisions  of  our  highest 
court,  even  though  they  be  the  language,  for  the  time  being,  of  a  minority, 
Slowly,  the  dissenting  minority  is  making  Itself  felt:  here  and  there  Is  a  yielding 
hy  the  majority.  The  process  is  slow.  The  minority  opinion  of  today  may  be 
the  majority  opinion  of  tomorrow.  This  Is  the  lesson  of  history. 

Pages  247  and  395  list  the  names  of  Communist  training  camps  used 
by  cooperative  leaders. 
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Pages  840  to  352  in  the  1930  yearbook  and  pages  248  to  255  in  the 
1032  yearbook  advertise  first  brand  cereals,  canned  and  dried  fruits, 
coffee,  motor  oil,  and  so  forth,  ns  sold  in  cooperative  stores  under  the 
label  of  the  hammer  and  sickle. 

Page  88  of  the  1030  Cooperative  League  Yearbook  states : 

It  is  likely  that  cooperatives  will  hare  to  watch  the  legislative  halls  of  the 
State  and  Nation  more  carefully  In  the  future,  since  we  must  be  prepared  for 
the  rising  tide  of  reaction  against  the  movement,  which  reaction  may  register 
itself  in  ail  kinds  of  laws  harmful  to  our  cause. 

Page  165  of  tho  same  yearbook  states : 

For  82  years,  or  since  its  orlgtn,  the  Farmers  Union  has  proposed  the  abolish* 
ment  of  the  profit  system.  In  order  to  aid  In  abolishing  the  profit  system,  the 
union  has  been  busy  through  these  years  organizing  cooperatively  owned  baying 
and  selling  agencies,  •  •  •  we  here  today  pledge  each  other  to  be  loyal  to  these 
principles,  loyal  to  our  Farmers  Union  cooperative  business  activities,  and  that 
we  will  keep  our  minds  centered  on  the  one  supreme  task,  which  is  the  peaceful 
overthrow  of  the  capitalist  or  profit  system,  and  the  establishment  of  the  co¬ 
operative  commonwealth. 

Loading  “cooperators”  in  this  movement  state  the  life-and-death 
struggle  to  destroy  capitalism  is  being  fought  on  the  economic  plat¬ 
form  of  the  world  and  that  carefully  selected,  well-trained,  educated 
leaders  will  function  under  veiled  form  and  work  in  the  “blood  stream” 
of  the  profit  system  like  a  cancer,  and  these  persons  will  not  declare 
their  radicalism  during  the  transition  period  of  destroying  capitalism, 
as  socialization  or  nationalization  of  the  various  nations  can  be  accom¬ 
plished  without  informing  the  public. 

The  following  quotations,  which  I  will  skip,  refer  to  the  cooperative 
laws  which  speak  for  themselves. 

To  achieve  socialism,  It  Is  necessary  to  wield  political  power;  that  is,  to  gain 
control  of  the  state  and  its  organization.  Government  Is  the  first  step.  The 
Communist  Manifesto,  the  modern  Socialists'  breviary,  says:  'The  immediate 
aim  of  the  Communists  Is  the  same  for  all  working-class  parties;  the  organisa¬ 
tion  of  the  working  class  as  a  political  party,  the  overthrow  of  bourgeois  tyranny, 
the  conquest  of  political  power  by  the  working  class."  A  little  later  the  aim  is 
further  defined :  'The  working  class  will  use  its  political  supremacy  to  dispos¬ 
sess  the  bourgeoisie  of  all  Its  capital  in  order  to  concentrate  it  under  the  control 
of  the  state." 

I  have  here  several  pages  of  quotations  of  cooperative  leaders  re¬ 
garding  influencing  legislation.  I  would  be  glad  to  turn  these  over  to 
counsel  for  the  committee. 

That  will  conclude  my  oral  testimony  regarding  Senate  bill  No. 
2046.  Are  there  any  questions! 

(The  full  statement  of  Mr.  Plett  is  as  follows :) 

Statement  or  Austin  T.  Flett  be  Heabino  on  S.  2046,  To  Limit  Appellate 
Jurisdiction  of  the  Supreme  Court 

Mr.  Chairman  and  members  of  the  committee,  my  name  is  Austin  T.  Flett. 
I  am  an  insurance  broker,  specializing  in  the  sale  of  capital-stock  fire  and  casu¬ 
alty  insurance.  My  address  is  135  South  La  Salle  Street,  Chicago,  Ill.  I  appear 
in  my  own  behalf  and  not  as  a  representative  of  any  other  person  or  corporation. 

I  am  nationally  known  for  writing,  lecturing,  and  publishing  Meeting  Mutual 
Competition,  a  treatise  on  the  sale  of  cooperative  Insurance,  and  The  United 
States  as  a  Satellite  Nation,  a  treatise  on  the  worldwide  cooperative  movement 
whose  stated  goal  Is  to  establish  a  one-world,  Communist-dominated  empire. 

May  11,  1956  and  June  18, 1957,  I  explained  this  conspiracy  briefly  to  members 
of  the  Committee  on  Foreign  Relations  of  the  United  States  Senate. 
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Before  proceeding  with  tny  testimony  regarding  Senate  bill  2040,  it  Is  Important 
that  I  Include  in  tny  testimony  a  brief  analysis  of  the  nucleus  and  Interlocking 
rami  Heat  Ions  of  an  International  conspiracy  to  lead  the  people  of  the  United 
States  Into  communism  via  a  one- world  government,  as  I  believe  you  will  agree 
that  no  action  should  be  taken  liy  members  of  the  judiciary  or  subcommittee  re* 
gardtng  tills  bill  without  their  being  fully  Informed  regarding  methods  used  by 
leaders  lu  this  plot  to  Influence,  prior  to  seising  control  of,  the  executive,  Judicial, 
and  legislative  branches  of  our  Htate  nnd  Federal  Governments  so  they  may 
promote  their  cause  and  enact  their  own  cooperative  or  Communist  laws  which 
are  to  supersede  the  Constitution  of  the  United  States  of  America  and  other  laws 
enacted  by  our  Federal  and  State  Governments. 

Eighteen  years  ngo,  when  I  started  a  sales  analysis  of  my  eoiujK'tlthm,  known 
as  mutual  lire  and  casualty  insurance, )  had  no  Idea  this  analysis  would  terminate* 
In  exiioslng  what  Is  conceded  at  highest  levels  lti  Washington  to  lie  the  main  root 
of  an  International  conspiracy  to  destroy  the  social,  economic,  nnd  political 
structure  and  sovereignty  of  the  United  Btntes  of  America  via  the  teachings  of 
Internationalism  and  eooi»oratlon,  otherwise  known  in  the  worldwide  cooperative 
movement  or  cause  ns  collectivism,  socialism,  or  communism, 

This  testimony  Is  the  result  of  my  studying  more  than  10,000  pages  of  yearbooks 
as  published  by  tho  Cooperative  League  of  tlie  United  States  of  America,  1030 
to  1051,  Inclusive  ?  reports  of  tho  congresses  of  the  International  Cootwratlve  Alli¬ 
ance  of  London,  England,  1002  to  1057,  Inclusive;  nnd  other  lawks  and  publica¬ 
tions  I  own  which  are  accepted  in  the  worldwide  cooperative  movement  ns  official 
or  authentic, 

Tho  United  States  tcnaclo  of  this  movement  or  cause  Is  a  part  of,  nnd  sutaervt* 
out  to,  an  International  conspiracy  whose  stated  goal  Is  to  oommuntxo  national 
and  International  trade  and  commerce,  Individual,  corporate,  and  nnttoiin)  wealth 
and  private  property,  farmlands,  natural  resources,  the  people  nnd  governments  of 
alt  capitalistic  nations,  and  establish  a  one-world,  collect l vised,  nonprofit,  coop¬ 
erative  commonwealth  ill  which  the  United  States  of  America  Is  to  become  a 
participating  state  policed  by  foreign  troops  who  will  enforce  the  liquidation 
of  the  executive,  legislative,  and  Judicial  branches  of  our  Government,  emigration 
and  trade  barriers,  our  educational,  religious,  labor,  and  profit  systems,  national 
defense,  our  flag,  and  the  sovereignty  of  the  United  States. 

This  one-world  cooperative  commonwealth  of  nations  is  to  supersede  the 
United  Nations— successor  to  the  defunct  capitalistic  dominated  Longue  of 
Nations. 

Since  1021  cooperative  and  Communist  loaders  affiliated  with  tho  Cooperative 
League  of  the  Untied  States  of  Atncrlen  have  represented  the  highly  organised, 
politically  powerful,  tax  and  tcglslntlvo  favored  cooperative  movement  In  our 
country  at  International  headquarters  of  this  conspiracy,  which  Is  known  as  the 
International  Cooperative  Alliance  of  London,  England.  Members  of  the  exe¬ 
cutive  committee  of  this  organisation,  representing  national  cooperative  unions 
and  federations  In  41  nations,  state  they  are  tho  only  persons  capable  of  re¬ 
organising  and  rullngthe  people  of  the  world  and  that  their  national  members 
are  autonomous  organizations  exempt  from  all  laws  enacted  by  capitalistic 
nations. 

The  International  Cooperative  Alliance  was  organised  In  1805  under  tho 
auspices  of  conservative  reformers  who  believed  In  sharing  profits  with  em¬ 
ployees.  After  15  years  of  friction  between  conservative  nnd  radical  reformers, 
disgruntled  employees  and  lnbor  agitators,  delegates  attending  tho  eighth  con¬ 
gress  of  ibis  organisation  held  In  Copenhagen,  Denmark  In  1910,  elected  to 
change  the  objectives  of  their  movement  and  follow  the  principles  of  the  class 
struggle  of  Europe  as  outlined  by  Lenin  at  the  International  Socialist  Congress, 
also  hold  In  Copenhagen  In  1910. 

Since  that  dote  loaders  of  the  International  Cooperative  Alliance,  many  of 
whom  have  also  been  active  leaders  In  the  labor  movement,  have  collaborated 
with  other  persons  In  national  and  International  organisations  whose  objectives 
are  to  lead  the  people  of  the  world  into  communism. 

During  the  rebellions  In  Europe  which  preceded  World  War  II,  to  escape 
execution  or  being  Imprisoned,  many  leading  European  cooperators  fled  as  ref¬ 
ugees  to  foreign  countries,  including  the  United  States  where  they  Joined  do¬ 
mestic  cooperators  and  government  officials  In  organizing  Cooperative  American 
Remittances  to  Everywhere,  Inc. 

During  and  after  World  War  II  In  Great  Britain,  France,  Italy  and  many 
other  European,  Asiatic,  African  and  South  American  countries,  leaders  In  this 
movement  became  top  government  officials. 
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Article  1  of  tlie  latent  rules  of  I lio  Intermftlonal  Cooperative  Alliance— besides 
listing  tlielr  tmtue  In  English,  French,  tlernian  mid  Russian,  official  languages  of 
I  lie  movement  us  per  arllelo  5—  states,  nnd  1  quote— 

"The  Inlerimllojint  Coo|H»ratlve  Alliance,  In  continuance  of  tlie  work  of  the 
Koclidutu  Pioneers  mid  Iii  accordance  with  their  principles,  seeks,  In  complete 
Indeiieiidence  and  by  Its  own  methods,  to  substitute  for  Hie  profit-making  regime 
ii  coo]>ernltvu  system  organised  In  the  Interests  of  the  whole  community  and 
bnsed  njNiii  mutual  self-help." 

<1  rout  llrlliiln  Is  considered  the  motherland  of  the  cooperative  and  labor  move- 
meat.  Ilrit Ih!i  lenders  sowed  tlio  first  seeds  of  cooperation  In  Husain  about  1000, 
where  II  Inis  develnjicd  to  present  dny  magnitude  nnd  threat  to  our  mi tlonal 
security.  Urlllsh  efforts  to  organize  this  movement  In  the  Untied  Htatcs  were 
considered  a  iHhiihiI  hut  not  n  hojietess  failure  unlit  the  advent  of  the  Itoosevelt 
administration  In  11)33. 

Ak  of  today,  headquarters  of  Hie  dominating  Influences  In  this  plot  against 
llie  |>eoplc  of  the  United  States  ore  (I)  I<oiidnu,  England,  (2)  Washington,  L>.C., 
(0)  Moscow,  It.  8.  H.  It.,  (4)  Parts,  France,  (fi)  thane,  Hilly. 

After  leading  Asiatics  Into  tills  movement  via  technical  Assistance  proyrnins 
of  (he  United  Nations  and  iqiccjnllzed  agencies,  Ited  China  Is  slnted  to  liecoino 
one  of  the  live  great  powers  In  the  Communist-dominated  cooj>orative  common* 
wealth  of  iinthms. 

Tho  two  major  prongs  or  fronts  used  In  this  movement  to  Attain  their  ob* 
Jectlvcs  are: 

1.  Peaceful  Intlltratlon  of  the  economic,  educatloual,  labor,  political,  religious, 
nnd  social  structures  of  n  nation  via  tbe  teachings  of  Internationalism,  peace 
and  disarmament  crusades,  self-help,  mutual  aid,  a  nonprofit  economy,  democracy 
nud  the  democratic  way  of  life  and  flually,  "Cooperation." 

2.  The  use  of  force  nnd  violence,  strikes,  sabotage,  rebellions  and  civil  war 
mill  oilier  menus  of  legal  or  Illegal  resistance  to  capitalistic  Industry  or  govern¬ 
ments. 

The  "lienee'1  lenders  In  tills  movement  referred  to,  Is  based  on  their  terms  of  the 
licoplp  of  the  United  Mates  and  other  nations  living  In  this  one-world  Communist 
dominated  empire. 

The  teachings  of  iutcnmUoiintlsm  are  to  destroy  national  patriotism,  dis¬ 
armament  programs  are  to  liquidate  armed  resistance  to  their  movement. 

«  Individual  shareholders  in  cooperative  organizations,  Including  the  leaders  In 
this  movement,  nro  classified  as  emancipated  persons  and  are  known  cooperators. 

Interviews  nnd  correspondence  I  have  had  with  officials  of  the  Federal  Gov¬ 
ernment,  Members  of  the  Congress,  prominent  business  and  press  executives  and 
other  persons,  Including  Individual  and  corporate  shareholders  In  various  types 
of  cooi*rntlvc  enterprises  affiliated  with  this  movement,  Indicate  that  millions 
of  these  persons  are  completely  uninformed  as  relates  to  their  contractual  obliga¬ 
tions  or  the  truo  objectives  of  this  movement  or  cause,  which  is  based  on  mis¬ 
leading  our  |»eople  nnd  teaching  them  that  cooperation  Is  a  social  and  cultural 
movement  for  mutual  aid  and  to  promote  International  peace  among  the  various 
nations. 

The  word  "cooperation"  as  used  in  the  worldwide  cooperative  movement  Is 
a  foreign  Ideology  based  on  the  teachings  of  Robert  Owen,  who  Is  quoted  as 
tho  father  of  the  cooperatlvo  and  labor  movement,  the  Rochdale  pioneers,  Beatrice 
Rotter  and  Sidney  Webb,  the  Fabian  Society,  Karl  Marx,  Engels,  Lenin,  and  other 
B  famous  European  socialists. 

"Cooperation"  Is  defined  as  follows,  In  official  publications  of  the  International 
cooperative  movement: 

1.  "Therefore  all  true  forms  of  cooperation  tend  to  Influence  the  distribution 
of  tho  wealth  of  the  nations  In  favor  of  the  working  classes" 

2.  "Cooperation  must  he  talked  up  as  a  comprehensive  movement,  as  a  means 
of  social  regeneration,  not  as  a  mere  moneysaving  device." 

I  3.  "Cooperation  means  the  elimination  of  every  unneessary  middleman." 

j  4.  "Cooperation  Is  the  most  radical  movement  ever  known  In  history.” 

\  5.  "Cooperation  Is  socialism  in  action.” 

J  0.  "Socialism  Is  cooperation  on  a  grand  scale.” 

7.  "Communism  Is  socialism  In  working  clothes.” 

8.  "Consumer  cooperation  Is  an  antlcapitallst,  revolutionary  movement  aiming 
*  toward  a  radical  social  reconstruction  based  on  an  all-fncluslve  collectivism  ” 

0.  "It  la  a  principle— and  a  dominant  aim— of  the  International  Cooperative 
Alliance,  a  world  organization,  to  transform  tbe  capitalist  profit-seeking  system 
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Into  n  cooperative  Hoclnl  order,  In  oilier  words,  Into  n  Socialist  order  of  society. 
This  Is  the  nlm  of  every  CoinmuntHt  worker.  Hut  tho  means  wtileh  wo  propose 
differ  from  lhn.se  which  the  coopcrntorH  of  other  tiotltlcnl  creels  advocate  ns 
tho  correct  ones.  Wo  liellevo  that  If  IIiIh  aim,  the  elliulimllon  of  the  capltnllRt 
profit -necking  economy,  which  Is  tho  nlm  of  Iho  Ynternatlonnl  Cooperative 
Allhmro  Is  to  Ih»  achieved,  we  must  lie  quite  dear  Mint  It  can  only  lie  realised 
If  tho  whole  working-clan*  movement  does  away  with  those  who,  ns  tho  faetora 
of  | h over  of  the  burgcolale  in  every  part  of  tho  world,  continually  Ihronten  the 
workers.  This  we  cannot  achieve  by  traveling  along  tho  smooth  rond  of  evolu- 
lion  ary  dovetopment,  but  we  must  wring  It  from  tho  |K»ssesslng  classes  by  fighting 
against  them.1* 

10.  "Cooperation  Is  the  very  antithesis  of  Imperialism.  It  Is,  In  short,  an* 
nrchtsm  rAtloimllsed.*' 

11.  "Tho  words  of  I<cnln(  that  the  soda!  order  which  wo  hnve  to  siip|>ort  la 
the  cHmiK>raMvo  onlor,  are  retd  toed  In  the  Soviet  Union.” 

12.  "Tho  end  of  cooperation  Is  world  federation,  n  united  state  of  tho  eoopera- 
lives  of  all  tmUonn." 

"We  nro  working  for  tho  realisation  of  tho  Cooperative  Commonwealth”  Per¬ 
sons  who  believe  In  the  profit  system,  our  form  of  government,  national  security 
and,  01*0  opposed  to  the  teachings  of  cooperation  are  known  ns  KnRdats,  capita¬ 
listic  savages,  Imperialists,  warmongers,  war  criminals  and  Industrial  an¬ 
archists— all  mortal  enemies  of  lenders  In  tho  cooperative  labor  movement, 

Lenders  In  the  national  nml  International  cooperative  movement  wero  quick 
to  take  advantage  of  tho  chaos  created  by  tho  depression  which  started  In  tho 
Into  twenties,  with  the  result  that  extensive  propaganda  and  educational  pro¬ 
grams  pertaining  to  the  transition  period  of  destroying  capitalism  In  the  United 
States  and  our  form  of  government,  commenced  to  function,  as  best  explained 
In  the  following  quotations  from  jingo  15  of  tho  1030  Yearbook  of  tho  Cooperative 
league  of  the  United  States: 

"The  hour  ts  at  hand  when  conditions  suggest  that  a  carefully  planned  national 
ooojieratlvc  policy  of  propaganda,  education  and  supervision  should  be  devised, 
and  vigorously,  persistently  and  systematically  carried  out  throughout  the  United 
States  nml  Canada. 

"Individual  societies  should  he  encouraged  to  make  every  possible  financial 
sacrifice  to  that  end,  for  their  own  welfare,  as  well  as  for  tho  general  good  of 
the  movement.  It  Is  only  by  so  doing  wo  can  oxjiect  to  defeat  tho  prevailing 
nnt  1-soclal  trends,  and  well  and  truly  lay  the  foundations  of  a  Cooperative  Com¬ 
monwealth. 

The  bloodless  revolution  which  took  place  In  our  country  at  the  elections  of 
1032  swept  Into  jtoliMcnl  power  a  President  and  other  htgh  government  officials 
who  were  sympathetic  to  promoting  lids  consplraey  against  tho  people  of  the 
United  States  with  the  result  the  full  financial  and  political  resources  of  the 
executive,  legislative  and  Judicial  branches  of  the  United  States  Government, 
including  the  armed  services  In  World  War  IT,  have  boon  and  arc  being  used 
to  promote  and  finance  tlds  conspiracy.  Internally  and,  via  foreign  aid  programs. 
In  other  nations  throughout  tho  world. 

The  following  statement  published  on  pnge  18  of  the  1038  Yearbook  of  the 
Coojieratlvo  League  of  the  United  States  speaks  for  Itself, 

,lThe  Uoosevelt  administration  gavo  us  much  help  and  also  showed  a  more  than 
friendly  attitude  toward  tho  cooperative  movement.  It  protect ed  cooperation 
and  set  up  many  agencies  for  assistance  to  tho  cooperatives.  This  Is  the  first 
Federal  Administration  this  country  has  ever  had  that  aggressively  promoted 
cooperation  and  continued  to  favor  cooperation  in  the  face  of  the  hostility  of 
the  special  Interests.  .  .  .  The  Cooperative  League  has  been  consulted,  referred 
to,  and  assisted  up  to  tbe  present  time  by  many  department s  of  the  Govern¬ 
ment.” 

That  quotation  Is  one  of  many  thousands  documented  and  listed  In  a  540-pnge 
report  I  have  with  me  which  report  I  prepared  for  the  use  of  Members  of  the 
83d  Congress,  tho  Federal  Bureau  of  Investigation  and  tho  Director  of  Intelli¬ 
gence  of  the  United  States  Treasury. 

I  also  have  with  me  a  200-page  cross  Index  to  prove  my  case. 

Because  officials  of  the  Federal  and  State  Governments,  Including  members  of 
the  Congress  knowingly  or  unknowingly  provided  Income  tax  and  other  legis¬ 
lative  favoritism  to  promote  and  finance  this  movement  or  cause,  many  of  the 
small,  puny,  struggling  cooperatives  of  1033  are  today  financial  giants  controlling 
unexcelled  Influence,  not  only  In  both  political  parties  In  our  State  aud  Federal 
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Governments,  but  ulNoln  ilio  economic,  educational,  financial,  Inlior,  religious  anil 
social  systems  of  our  country. 

Tho  first  Yearbook  of  the  Cooiwratlvo  longue  of  the  United  Kbit  eg  of  America, 
published  In  1930,  Is  ouo  of  several  of  their  puhllcatlonH  which  contHlns  con¬ 
siderable  Inforiiiiitlon  regarding  the  early  history  mid  im-Amerlcan  ncllvltles 
of  the  coo]>eratlve  moveiiieul  in  the  railed  Htates. 

On  jwigo  70  of  Ibis  book  tho  name  of  L.  R  Woodcock  Is  listed  as  lending  their 
campaign  for  Incomo-fax  exemption.  Today  Mr.  Woodcock,  iih  a  mu'cessor  to 
Murray  l>.  Lincoln  of  Columbus,  Ohio.  Is  the  reprcsentallve  of  (tie  International 
cooperative  itiovemeul  In  the  Unites!  Nations. 

Also  on  page  70.  the  name  of  a  member  of  the  railed  Wales  Heimte  fs  listed 
as  an  early  collaborator. 

Pages  92  to  94  Inclusive  list  names  of  organizers  of  the  Cooj)crntlve  League 
of  the  (InltiNl  Htates  of  America,  Tho  Industrial  Workers  of  tho  World  and 
the  Communist  Parly  of  tho  United  Htates  of  America. 

Tho  following  quotations  from  pages  172,  173  and  175  regarding  tho  United 
Htates  Hupreme  Court  aj»eak  for  themselves: 

“UNITED  STATICS  SUPRICMB  OOUKT  ON  C00PKBATIVK8 

“The  legal  relationships  of  human  beings  nro  In  a  constant  flux,  depending 
on  changes  both  In  the  social  and  economic  world,  mid  lu  the  ideology  of  tho 
legislator  am!  Judge. 

“There  Is  probably  no  greater  prerogative  exercised  by  the  President  of  the 
United  Htates  than  when  ho  makes  the  npiKilntiucnt  of  n  Judge  to  tbls  Court, 
Tho  general  outlook,  the  social  consciousness  of  tho  appointee,  and  the  economic 
doctrlueg  ho  has  absorbed  lu  his  private  or  public  life,  lief  ore  such  api»ohilin<*nt, 
will  play  a  more  Important  part  of  his  decision  tlmn  Ids  learning  In  tho  law. 

“It  Is  refreshing  to  see  such  language  and  altitudes  In  decisions  of  our  highest 
Court,  even  though  I  hey  bo  tho  language  for  the  time  Wing  of  a  minority. 
Slowly  the  dissenting  minority  Is  making  Itself  felt:  here  and  there  Is  n 
t  yielding  by  tho  majority.  Tho  process  Is  slow.  The  minority  opinion  of  today 
may  bo  the  majority  opinion  of  tomorrow/’ 

Pages  247  and  325  list  the  names  of  Communist  training  camps  used  by  co¬ 
operative  lenders. 

Pages  310  to  352  In  the  1939  Yearbook  nnd  pages  213*255  In  I  be  1932  Year¬ 
book  advertise  tlrst-brand  cerents,  canned  and  dried  fruits,  coffee,  motor  oil, 
etc.,  ns  sold  In  cooperative  stores  under  the  label  of  the  hntinner  and  sickle. 

Page  38  of  Urn  1030  Cooi>c  rat  I  vo  league  Yearbook  states:  “It  Is  likely  that 
cooperatives  will  linvo  to  watch  the  legislative  halls  of  tho  State  and  Nation 
more  carefully  In  the  future,  since  we  must  bo  prepared  for  tlie  rising  tide  of 
reaction  against  tho  inovcuieut,  which  reaction  may  register  Itself  In  all  kinds 
of  laws  harmful  to  our  cnusc.“ 

Pago  155  of  tho  same  yearbook  states : 

“For  32  years,  or  since  Its  origin,  tho  Farmers  Union  has  proposed  the  abolish¬ 
ment  of  tho  profit  system.  In  order  to  aid  In  abolishing  the  profit  system,  the 
union  has  been  busy  through  these  years  organizing  cooperatively  owned  buying 
nnd  selling  agencies,  ♦  •  •  wo  hero  today  pledge  each  other  to  be  loyal  to  these 
principles,  loyal  to  our  Farmers  Union  cooperative  business  activities,  and  that 
we  will  keep  our  minds  centered  on  tbe  ono  supreme  task,  which  Is  the  peaceful 
overthrow  of  tho  capitalist  or  profit  system,  and  the  establishment  of  the  coop- 
.  erattvo  commonwealth.” 

Prior  to  the  Roosevelt  administration  tho  Russians  appealed  to  headquarters 
of  the  cooperative-labor  movement  In  London  to  use  their  Influence  to  reestablish 
trade  and  diplomatic  relationship  with  the  United  States.  Mr.  M.  Lltvinoff  was 
leader  of  tbe  Russian  delegation  that  went  to  London  to  plead  their  case. 

In  1933  Mr.  Lltvinoff  was  In  Washington  completing  the  details  of  attaining 
their  objectives  and  also  In  1933,  the  first  Communist  training  school,  widely 
publicised  as  the  Ilnrold  Ware  cell,  was  established  in  our  Government  via  the 
i  Department  of  Agriculture. 

\  While  notorious  “traitors”  were  being  trained  In  that  cell  to  Infiltrate  and  seise 
j  control  of  tho  major  departments  of  our  Government,  the  President  of  the  United 
;  States  was  Issuing  Executive  orders  for  leaders  In  the  cooperative  movement  to 
i  Instruct  high  officials  of  the  United  States  Government  tn  the  teachings  of 
“cooperation.”  As  a  result  of  some  of  these  Executive  orders  the  Tennessee 
Valley  Authority  was  organized  by  co-op-IWW  leaders. 
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There  are  four  major  tentacles  of  the  politically  powerful  tux-favored  coopera- 
live  movement  In  the  United  Staten  whose  Influence  In  the  executive,  judicial, 
and  legislative  branches  of  our  State  and  Federal  Government  supersede  the  in¬ 
fluence  of  representatives  of  the  people  of  tho  United  States  who  bellovo  in  the 
proflt  system  and  our  form  of  government. 

These  four  lentnctes  comprise  agricultural,  Insurance,  credit  union,  and  bank* 
lag  cooperative*.  In  these  groups  there  are  a  great  many  local  and  national 
educational  and  trade  associations  collaborating  with  each  other  to  Influence 
legislation  to  promote  the  cooperative  movement.  A  few  of  these  organisations 
are— American  Farm  bureau,  American  Mutual  Alliance.  American  Institute  of 
Cooperation,  the  National  Grange  League  Federation,  Cnoiierntlvp  Health  Federa¬ 
tion  of  America,  Cooperative  tieague  of  the  United  States,  Gotlon  Producers 
Association,  Credit  Union  National  Association,  Florida  Citrus  Exchange,  Na¬ 
tional  Cooperatives,  Inc.,  National  Cooperative  Finance  Association,  National 
Cooperative  Milk  Producers,  National  Association  of  Mutual  Insurance  Compa¬ 
nies,  National  Association  of  Mutual  Savings  banks,  National  Cooperative  lle- 
rtnery  Association,  National  Cooperative  Mutual  Housing  Association,  Nattonnl 
CVumctl  of  Farmer  Cooperatives,  National  Farmers  Union,  National  toleration 
of  Grain  Cooperatives,  Natlonat  Live  Etock  Producers  Association,  National 
Milk  Producer*  Federation,  North  American  Students  Cooperative  longue,  Na¬ 
tional  Rural  Electric  Cooperative  Association,  Rochdale  Institute,  Sunktst  Grow¬ 
ers,  Texas  Federation  of  Cooperatives,  United  Cooperatives,  Inc.,  United  States 
Savings  and  Loan  League. 

A  Federal  Investigation  of  this  cooperative  movement  will  disclose  thnt  leaders 
representing  members  In  cooperative  enterprises  conceal  Information  regarding 
the  true  objectives  of  their  association,  movement  or  cause  from  shareholders, 
Members  of  the  Congress  of  tho  United  States,  and  other  Federal  officiate.  Includ¬ 
ing  those  lu  tho  Department  of  Justice,  tho  Treasury,  and  Internal  itovenuo 
Service 

American*  for  Democratic  Action,  the  Congress  of  Industrial  Organisation 
(CIO),  the  National  Education  Association,  the  National  Council  of  Churches 
and  many  other  groups  are  actively  collaborating  with  cooperative  leaders  to 
promote  this  conspiracy  against  tho  people  of  the  united  States. 

Co-op  publications  state  many  leading  "eooperntors"  are  employees  or  con¬ 
sultants  In  many  department*  of  our  Federal  Government,  Including  the  Depart¬ 
ment  of  Justice. 

leading  "cooperatora"  in  this  movement  state  the  life  and  death  struggle  to 
destroy  capitalism  Is  being  fought  on  the  economic  platform  of  the  world,  and 
that  carefully  selected,  well  trained,  educated  leaders  will  function  under 
veiled  form  and  work  In  the  "blood  stream"  of  the  profit  system  like  a  cancer  and 
these  persons  will  not  declare  their  radicalism  during  the  transition  period  of 
destroying  capitalism,  ns  socialisation  or  nationalisation  of  the  various  nations 
can  be  accomplished  without  informing  tho  public. 

The  following  quotations  from  cooperative  publications  speak  for  them¬ 
selves: 

"Cooperation  as  an  economic  Institution  Influences  other  social  relations  •  •  ♦. 
It  has  to  make  the  wortd  anew.  It  must  Inevitably  possess  a  law,  a  system  of 
government  and  a  morality  of  Its  own.” 

"Consumers'  cooperat  Ion  Is  subject  to  laws  of  Its  own." 

"In  Its  first  stage  cooperation  merely  eliminates  the  private  trader  and  his 
profit" 

"The  second  vital  taw  of  cooperation  Is  juristic;  It  determines  the  method 
of  control  and  the  rights  of  the  consumer  In  the  society. 

‘The  third  cooperative  rule  or  organic  law  of  cooperation  relates  to  trading; 
It  Is  that  sales  are  made  at  current  commercial  prices  or  slightly  less  •  ♦  *" 

"Cooperation  through  its  third  law,  adapts  itself  to  existing  society  In  order  to 
bring  out  of  it  a  new  economic  order  in  conformity  with  Its  own  characteristics." 

•The  fourth  rule  of  cooperative  organisation  *  ♦  •  Is  principally  a  rule  of 
finance.  The  surplus  assets  of  cooperative  societies  belong  to  the  societies  and 
none  of  their  members  have  any  right  to  them." 

"There  Is  at  the  very  beginning  a  reserve  that  !b  compulsory  by  law,  but  co¬ 
operative  societies  are  hardly  ever  content  with  that  They  create  special  and 
extraordinary  reserves  and  development  funds  IM  these  sums,  which,  taken  out 
of  the  surpluses,  represent  the  sacrifice  of  the  present  to  the  future,  ♦  * 

“•  •  •  there  is  absolutely  no  contradiction  between  the  two  basic  ideas  of 
Marxism  and  those  which  develop  from  a  study  of  the  cooperative  move¬ 
ment  ♦  •  •" 
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“To  achieve  socialism  It  Is  necessary  to  wield  political  power,  that  Is,  to  gain 
control  of  the  State  and  Its  organisation.  Government  Is  the  first  step.  The 
Communist  Manifesto,  the  modern  socialists4  breviary,  says:  'The  Immediate  aim 
of  (he  Communists  Is  the  same  for  all  working-class  parties,  the  organisation 
of  the  working  class  as  a  political  party,  the  overthrow  of  bourgeois  tyranny,  the 
conquest  of  political  power  by  the  working  class/  A  little  later  tho  aim  Is 
further  defined:  'The  working  doss  will  use  Its  political  supremacy  to  dls- 
possess  tho  bourgeoisie  of  nil  Its  capital  In  order  to  concentrate  It  under  the 
control  of  the  State/  " 

“What  would  the  State  become  If  the  cooperative  republic  were  established 
In  Its  entirely?  ♦  *  ♦  the  whole  set  of  attributes  and  functions  belonging  to  the 
Slate  an  an  organisation  for  governing  men  will  disappear/' 

“Tho  cooperative  republic  ♦  •  ♦  would  appear  as  a  State  within  the  State,  or 
rather  ns  an  economic  society  within  the  political  framework  of  the  nation/' 

Cooiterntlvo  publications  state  faculty  members  at  Harvard  University  were 
the  pioneers  In  promoting  cooperation  In  our  educational  system  ami  it  was 
durlug  the  depression  ifaat  social,  economic,  and  other  teachers  In  many  of  our 
finest  educational  Institutions  were  led  Into  the  movement  and  that  laws  were 
enacted  In  many  States  making  It  mandatory  to  flnaace  the  teaching  <;f  coopers* 
Uon  In  all  schools,  colleges,  universities,  etc. 

Thereafter  religious,  labor,  and  social  leaders  Joined  the  crusade  to  promote 
this  cause.  Ofilclals  of  the  Treasury  Department  Issued  Income-tax  rulings  and 
members  of  the  Congress  enacted  legislation  to  finance  the  movement.  Justices 
of  many  State  and  Federal  courts  rendered  decisions  which  assisted  cooperative 
leaders  to  promote  their  cause. 

Cooperative  leaders  In  the  United  Slates  who  attend  International  congresses 
of  this  conspiracy  as  delegates  and  members  of  the  central  and  executive  com¬ 
mittees  and  other  persons  knowingly  promoting  this  conspiracy  In  our  country 
are  acting  as  foreign  agents  and  should  be  registered  as  such  with  the  Depart¬ 
ment  of  Justice. 

Cooperative  leaders  state  the  success  of  their  movement  will  depend  on  Income 
tax  and  legislative  favoritism  and  how  the  housewife  and  other  persons  Includ¬ 
ing  business  executives  spend  their  money  to  promote  a  cooperative  nonprofit 
economy  In  the  United  States. 

It  Is  estimated  commercial  cooperative  organisations  affiliated  with  the  move¬ 
ment  escape  the  payment  of  approximately  $1  billion  per  year  in  Federal  Income 
taxes. 

Cooperative  organisations  knowingly  or  unknowingly  affiliated  with  this  move¬ 
ment  that  do  not  Inform  the  Government  of  the  true  objectives  of  their  associa¬ 
tion  when  applying  for  letters  of  exemption  are  guilty  of  Improper  filing  of  Fed¬ 
eral  Income  tax  returns,  which  Is  committing  fraud  against  the  Government  of 
the  United  States,  as  the  internal  security  laws  deny  tax  favoritism  to  subversive 
organisations. 

Foreign  cooperative  publications  state  the  heart  of  the  American  cooperative 
movement  is  In  agriculture.  They  also  publish— and  I  quote: 

"By  the  end  of  1940  cooperative  insurance  was  coming  of  age  as  a  key  factor 
In  the  future  development  of  all  kinds  of  cooperatives  In  the  United  States/1 

In  most  countries,  however,  and  especially  those  that  hare  entered  the  orbit 
of  the  Communist  empire  In  Europe  and  In  China,  cooperative  organisations 
known  as  thrift  or  credit  societies  and  credit  unions  hare  been  used  as  the  spear¬ 
head  to  lead  the  people  into  communism. 

The  Credit  Union  National  Association  representing  the  International  credit 
union  movement  are  active  collaborators  as  members  of  the  Cooperative  League 
of  tho  U.  9.  A.  and  the  International  Cooperative  Alliance  In  influencing  legisla¬ 
tion  to  promote  this  conspiracy. 

Tho  American  Institute  of  Cooperation  promotes  the  teachings  of  cooperation 
through  the  National  Education  Association,  American  Teachers  Federation,  land 
grant  colleges,  universities,  women's  and  youth  organisations,  club  and  trade 
associations,  and  department  of  the  Federal  Government  Secretary  of  Agricul¬ 
ture  Benson,  formerly  chairman  of  this  organisation  and  an  old  time  co-op  or¬ 
ganiser,  told  "cooperatora”  attending  their  25th  convention  In  1053— and  I  quote : 

"I  sincerely  hope  to  see  the  cooperative  movement  vastly  strengthened  In  the 
years  to  come.  For  this  movement  Is  vital  to  America.  It  Is  a  young  movement. 
It  has  unlimited  potentialities." 

The  United  States  tentacle  of  this  conspiracy  is  often  referred  to  in  coop 
publications  as  a  young  movement  needing  guidance  from  their  European 
masters. 
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Tim  National  Council  of  Farmer  Cooperative*  Is  a  top  legislative  lobbying 
front.  It  Is  associated  with  the  American  ln»tltnto  of  Cooperation,  ami  has  boon 
an  netlvo  member  of  the  Intornallonnl  Federation  of  Agriculture*  Protkiors 
whoso  representatives  are  netlvo  In  Iho  International  Cooperative  Alliance. 

The  National  Association  of  Mutual  InHiiraneo  Companies,  n  major  tentaelo  of 
Iho  American  Mutual  Alliance,  has  been  actively  blent  Med  with  tho  American 
Institute  of  Cooperation  and  has  direct  tle  hm  to  ttio  International  Cooperative 
Alliance. 

Another  of  the  lending  segment*  of  coop  educational  programs  Is  handled 
through  International  cooperative  women**  guilds  who  alnto  Ihov  work  with  their 
brother*  In  the  movement  ns  they  have  hooch*  to  women*s  amt  youth  organisa¬ 
tions  closed  to  men  "cooporntor*," 

Co  op  headers  nre  Instructed  to  conceal  their  rudlcnllHin,  ho  "regular  guys**  and 
act  his  "Joiners**  In  various  typea  of  civic,  social,  service,  trade,  religions,  patri¬ 
otic,  ami  political  organisations  where  they  shotild  attain  positions  of  In lliioncn 
so  as  to  promote  the  cause  or  suppress  publicity  or  leglslallon  unfavorable  to 
their  movement. 

The  Federal  Hamm  of  Investigation  Is  etafudlled  In  Internattonnl  co-op  pnli- 
licatlons  as  a  terrorist  organization,  "searing  hell'1  out  of  educators  ami  other 
persons  who  arc  dedicated  to  a  cause  of  overthrowing  our  (lovormnont. 

Coopo  rotors  publish  tholr  relationship  with  the  Government  Is  safest  by 
avoiding  election  contests  because  leading  politicians  would  not  publicly  accept 
support  of  tho  movement.  They  also  stato  they  will  defeat  nt  Clodion*  Members 
of  Congress  opposed  to  their  cause. 

In  many  nations,  Including  tho  United  States,  tho  profit  nnd  nonprofit,  co-op 
labeled,  mixed  iwstoms  of  economy  aro  now  locked  In  mortal  combat  to  survive. 

Analysis  of  the  pn t tern  used  In  the  International  cooperative  Communist 
movement  to  capture  trade  and  commerce  and  tho  peoples  and  governments  of 
other  nations  In  Europe,  Asia,  Africa,  and  Latin  America  Indlcntes  u  rebellion 
In  the  United  States  Is  now  being  organized, 

A  study  of  this  plot  indicates  that  if  n  rebellion  lu  tho  United  States  Is  a 
success,  our  country  is  to  bo  divided  Into  four  pollco  districts  ami  the  Southern 
States  may  become  a  colored  republic  or  Stato  In  tho  ono-world  government  and 
will  be  policed  by  Soviet  troops  stationed  at  Mobile,  Ala. 

When  Japan,  as  a  capitalistic  nation,  tried  to  stop  tho  Soviet  Union  from 
communtidng  China,  co-op  nnd  Communist  loaders  throughout  tho  world,  Includ¬ 
ing  In  the  United  States  were  Instructed  to  rctnllnto  by  spreading  propaganda 
to  destroy  Japanese  trade  and  commerce  and  lufluonco  their  respective  gov¬ 
ernments  to  assist  Red  China.  This  may  explain  a  part  of  the  controversy 
regarding  the  Institute  of  Pacific  Potations, 

Co-ops  publish  we  aro  war  criminals  that  Invaded  Korea  and  Formosa. 

A  study  of  publications  Issued  by  congressional  committees  and  departments 
of  the  Federal  Government  regarding  Communist  Infiltration  tn  the  United  States 
indicates  that  Federal  officials  aud  members  of  tho  Congress  have  been  unin¬ 
formed  regarding  ramifications  and  objectives  of  the  cooperative-labor  move¬ 
ment  to  seize  control  of  our  Government  and  communUe  our  people  via  peaceful 
Infiltration  or  by  the  use  of  force  and  violence. 

My  study  of  this  conspiracy  Indicates  that  contributions  of  United  State*  tax¬ 
payers*  money  to  the  United  Nations,  UNESCO,  the  International  Labor  Office 
and  other  specialized  agencies  of  tho  United  Nations  promoting  a  one-world 
government,  Is  not  only  violation  of  tho  Internal  security  laws  of  the  United 
States  but  It  Is  also  financing  the  destruction  of  our  national  security. 

If  our  country  Is  to  become  a  state  in  the  one-world  cooperative  common¬ 
wealth  of  nations,  there  will  be  no  wages  and  no  profits  for  labor.  All  funds  and 
profits  derived  from  the  sale  to  other  cooperatives  of  surpluses  produced  by 
various  types  of  workers  will  belong  to  the  movement.  Our  children  will  be¬ 
long  to  the  state  and  will  be  raised  in  Institutions  until  they  arc  able  to  work. 
We  and  our  children  will  be  told  when,  where,  and  how  to  work  to  produce  the 
bare  necessities  of  life,  ns  there  will  be  no  trade  or  emigration  barriers  between 
nations.  People  of  various  nations  including  labor  will  be  moved  from  one 
country  to  another  as  directed  with  the  resnlt  that  the  present  standard  of  living 
of  the  bourgeolse  and  the  laboring  man  in  the  United  States  will  be  destroyed. 

The  disintegration  of  our  assets,  our  homes,  our  business,  the  future  of  our 
families,  our  flag  and  our  country  is  taking  place  and  unless  drastic  action  Is 
taken  Immediately  by  officials  of  the  Government  Including  Members  of  the 
Congress  to  protect  our  national  security,  the  United  States  of  America  will  be¬ 
come  a  vassal  state  In  a  one-world,  communist  dominated  empire  and  this — the 
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rainbow  llriR  of  the  cooperative  commonwealth  will  supersede  the  lings  of  nil 
nattou*  Including  (lio  8lnr«  mid  8trlpcs. 

Public  oxjiomiro  of  thin  conspiracy  bnn  boon  suppressed  In  Washington  and  by 
business  executives  and  other  persons  sympathetic  to  or  capitalising  upon  this 
movement  or  cause  slnco  April  105ft  when  1  nmdo  my  llrst  request  to  Govern- 
inent  olllclals  for  n  Federal  investigation  of  this  conspiracy  against  the  pooplo 
of  t l*o  United  8tntcs. 

I  am  prepared  to  document  for  your  committee,  hi  chronologtcat  order,  1002  to 
date,  the  ram  mentions  of  this  foreign  conspiracy  to  seize  control  of  the  executive, 
legislative  and  Judicial  branches  of  our  Government  so  as  to  lead  our  pooplo  Into 
communism,  i>caccfully  or  hy  the  uko  of  force  mid  violence. 

Thank  you  gentlemen  for  this  opportunity  to  serve  oar  country. 

Are  there  nay  questions? 
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Senator  Butler.  Do  you  have  any  questions? 

Mr.  Sourwine.  I  have  just  one  question.  I  would  like  to  know 
what  that  piece  of  colored  cloth  is  tnat  he  has  lying  on  the  table. 

Mr.  Flett.  This  flag  is  the  flag  of  the  cooperative  commonwealth 
of  nations  which  is  to  supersede  trie  flag  of  all  nations,  including  the 
flag  of  the  United  States. 

Mr.  Sourwine.  It  is  a  little  bit  like  the  U.  N. 

Mr.  Fi.ett.  This  is  to  supersede  the  United  Nations.  The  United 
Nations  is  only  during  the  transition  period  to  obtain  the  cooperative 
commonwealth. 

Mr.  Sourwine.  I  have  no  other  questions. 

Senator  Butler.  I  see  you  have  as  an  appendix  to  your  statement 
two  products  advertised  under  the  hammer  and  sickle. 

Mr.Fi.ETT.  That  is  right* 

Senator  Butler.  Can  they  be  bought  today  in  America? 

Mr.  Flett.  No,  sir. 

Senator  Butler.  When  were  they  discontinued? 

Mr.  Flett.  Theye  were  discontinued  about  the  time  this  movement 
went  underground. 

Mr.  Sourwine.  That  was  apparently  some  time  subsequent  to  1930. 

Mr.  Flett.  As  near  as  I  can  find  out  in  checking  their  publications, 
they  sold  those  products  for  several  years  during  the  late  twenties  ana 
early  thirties. 

Senator  Butler.  Did  you  ever  purchase  any  of  them  ? 

Mr.  Flett.  No,  sir. 

Senator  Butler.  Do  you  know  anybody  that  did  ? 

Mr.  Flett.  I  have  known  people  wno  have  seen  them.  I  have 
known  people  who  have  seen  tne  nag  of  30  years  ago.  I  have  known 
people  who  nave  bought  theirproducts. 

Senator  Butler.  Is  this  Cooperative  Central  Exchange  at  Supe¬ 
rion  Wis., still  in  existence? 

Mr.  Flett.  Yes,  sir.  Its  name  was  changed. 

Senator  Butler.  What  is  itspresent  name? 

Mr.  Flett.  Its  name  is  the  Central  Cooperative  Wholesalers,  Supe¬ 
rior,  Wis.  'When  I  ran  across  that  book!  made  a  study  of  it  ana  I 
went  to  see  John  Malone,  a  special  agent,  Federal  Bureau  of  Inves¬ 
tigation,  Chicago,  Ill.  I  said,  “Mr.  Malone,  if  you  get  out  of  this  book 
what  I  get  out  of  it,  my  name  is  Austin  Flett.  My  office  is  across 
the  street.  I  am  goingto  bring  it  out.  I  have  been  working  on  it 
since  November  1952.  That  book  is  wonderful.  And  then  when  you 
piece  that  together  with  the  international  books  that  go  back,  that  I 
nave,  to  1902,  and  the  latest  one  is  August  1957, 1  can  give  you  the 
name  of  every  citizen  of  the  United  States  who  has  attended  these  con¬ 
gresses.  Ana  they  are  all  foreign  agents,  pledging  allegiance  to  the 
rainbow  flag  of  the  cooperat  ive  commonwealth.” 

Senator  Butler.  Tnank  you,  Mr.  Flett.  I  think  that  we  have  no 
further  questions. 

Mr.  Flett.  O.  K. . 

Senator  Butler.  That  concludes  the  hearings  of  today. 

Mr.  Sourwine.  This  communication  has  just  been  received.  This 
is  a  letter  from  the  Attorney  General  of  the  United  States  addressed 
to  the  chairman  of  the  committee.  He  starts  out : 

“Because  of  the  importance  of  the  subject,  I  am  taking  the  liberty 
of  stating  my  views  on  the  bill  S.  2646.” 
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This  seems  to  ignore  the  fact  that  the  Attorney  General  was  re- 

Suested  by  letter  on  February  6  to  appear  and  testify  on  the  bill, 
revertheless,  this  two  and  a  half  page  letter  purports  to  be  the  views 
of  the  Attorney  General  and  I  think  perhaps  you  may  want  to  put  it  in 
the  record. 

Senator  Butler.  Yes,  I  would.  It  will  be  made  a  part  of  the  record. 
(The  document  referred  to  is  as  follows :) 


Hod.  Jaues  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 
United  States  Senate,  Washington,  D.  O . 


March  4, 105$. 


Dear  Senator:  Because  of  the  Importance  of  the  subject,  I  am  taking  the 
liberty  of  stating  my  views  on  the  bill  (S.  26 46)  to  limit  the  appellate  jurisdiction 
of  the  Supreme  Court  in  certain  cases,  on  which  hearings  are  being  held  by  the 
Subcommittee  on  Internal  Security. 

The  bill  would  add  a  new  section  to  chapter  81  of  title  28  of  the  United  States 
Code  to  be  designated  “section  1258.“  Chapter  81  relates  to  the  Jurisdiction  of 
the  Supreme  Court  The  proposed  section  would  withdraw  from  the  Supreme 
Court  appellate  Jurisdiction  In  any  case  where  there  Is  drawn  Into  question  the 
validity  of  the  following:  (1)  congressional  Investigations  and  contempts  of 
Congress ;  (2)  executive  action  by  the  Federal  Government  relating  to  the  re¬ 
moval  of  employees  on  security  grounds ;  (8)  State  statutes  or  executive  regula¬ 
tions  dealing  with  subversive  activities  within  the  State;  (4)  local  school  regula¬ 
tions  concerning  subversive  activities  within  a  teaching  body;  and  (5)  State 
requirements  for  admission  to  the  bar,  or  any  action  taken  thereunder. 

In  the  first  place,  it  is  clear  that  this  proposal  is  not  based  on  general  considera¬ 
tions  of  policy  relating  to  the  judiciary.  It  is  motivated  Instead  by  dissatisfac¬ 
tion  with  certain  recent  decisions  of  the  Supreme  Court  in  the  areas  covered  and 
represents  a  retaliatory  approach  of  the  same  general  character  as  the  Court 
packing  plan  proposed  in  1837.  I  disapproved  of  such  an  apfroach  then  and  I  do 
now. 

Only  o^oe  in  our  history  has  Congress  enacted  any  legislation  of  this  kind. 
This  occur  red  in  1868  during  the  troublous  days  of  reconstruction  when  Juris¬ 
diction  was  withdrawn  from  the  Supreme  Court  in  cases  arising  under  the 
Habeas  Corpus  Act.  Because  It  realized  that  this  was  a  mistake  Congress  re¬ 
versed  itself,  restoring  the  jurisdiction  in  1885. 

If  this  legislation  should  be  enacted,  constitutional  questions  in  the  fields  dealt 
with  in  the  bill  would  be  left  for  decision  to  the  11  Federal  courts  of  appeal  and 
the  highest  appellate  court  for  each  of  the  48  States.  The  law  would  differ  in 
various  parts  of  the  country  and  the  rights,  privileges,  and  Immunities  of  in¬ 
dividuals  would  vary  according  to  their  addresses.  One  litigating  in  the  courts 
of  New  York  State  might  be  treated  differently  from  one  litigating  in  the  courts  of 
the  State  of  California.  Likewise,  a  litigant  in  the  United  States  Court  of  Appeals 
for  the  Fifth  Circuit  might  be  found  to  have  different  rights  from  one  litigating 
In  the  Court  of  Appeals  for  the  Seventh  Circuit  and  from  the  litigants  In  the  New 
York  and  California  State  courts  as  well.  Chief  Justice  Hughes  made  this  point 
in  a  letter  to  Senator  Wheeler  in  connection  with  the  unsuccessful  proposal  of 
1837,  to  which  L  have  adverted,  to  increase  the  number  of  Supreme  Court 
Justices,  He  stated  that  review  by  the  Supreme  Court  “should  be  for  the  purpose 
of  resolving  confiicts  in  judicial  decisions  between  different  circuit  courts  of  ap¬ 
peal  or  between  circuit  courts  of  appeal  and  State  courts  where  the  question  is  one 
of  State  law ;  or  for  the  purpose  of  determining  constitutional  questions  or  settling 
the  interpretation  of  statutes ;  or  because  of  the  importance  of  the  questions  of  law 
that  are  involved.” 

Full  and  unimpaired  appellate  jurisdiction  in  the  Supreme  Court  Is  funda¬ 
mental  under  our  system  of  government  In  delivering  his  recent  Oliver  Wendell 
Holmes  lectures  at  the  Harvard  Law  School,  Judge  Learned  Hand  stated  that 
without  authority  in  the  Supreme  Court  “to  keep  the  States,  Congress,  and  the 
President  within  their  prescribed  powers”  this  Nation’s  form  of  government 
“would  almost  certainly  have  foundered.”  He  added  that  “the  courts  were  un¬ 
doubtedly  the  best  ‘department*  in  which  to  vest  such  a  power,  since  by  the  in¬ 
dependence  of  their  tenure  they  were  least  likely  to  be  influenced  by  diverting 
pressure.”  I  am  convinced  that  in  the  absence  of  some  final  arbiter  the  main¬ 
tenance  of  the  balance  contemplated  in  our  Constitution  as  among  the  three  co- 
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ordinnto  branches  of  tho  Government  and  us  between  the  States  nnd  tlie  Federal 
Government  would  soon  disappear. 

This  typo  of  legislation  threatens  tho  Independence  of  the  Judiciary.'  The  natm 
rid  consequences  of  such  mi  enactment  Is  that  the  courts  would  ojierate  umler 
the  constant  apprehension  that  If  they  rendered  unimpuhir  decisions,  Jurisdiction 
would  be  further  curtailed.  Indeed,  If  the  principle  of  this  legislation  should 
bo  approved,  similar  punitive  enactments  might  he  threatened  against  other 
Federal  courts. 


With  tho  above  considerations  In  taltul,  and  having  followed  the  arguments 
which  have  Ikhmi  made  In  support  of  and  In  opposition  to  this  legislation,  I  am 
convinced  that  its  enactment  would  Ik*  extremely  detrimental  to  the  proper  ad¬ 
ministration  of  Justice  and  harmful  to  our  balanced  system  of  government  based 
on  the  separation  of  jam-era  among  the  three  great  branches  of  our  Government. 
Therefore,  I  urge  that  tho  committee  report  the  hill  adversely. 

The  It  arena  of  tho  Budget  lins  advised  that  there  Is  un  objection  to  the  sub¬ 
mission  of  this  report. 

Sincerely, 


Wn.MAM  I\  Roorrs,  Affonirj/  Qcmral. 


Mr.  Flett.  Mr.  Chairman,  would  you  be  interested  in  seeing  that 
[indicating]  f 

Senator  Butler.  No,  Hut  from  what  you  say  I  think — have  you 
made  all  of  this  material  available  to  the  FBI?* 

Mr.  Flett.  Yes,  sir. 

Senator  Butleil  Well,  I  think  they  would  bo  better  qualified. 

Mr.  Fi.eti\  That  was  prepared  for  a  Member  of  the  Congress  who 
decided  not  to  bring  it  out.  That  report  cosls  mo  about  $15,000. 

Sonator  Btrrr.Ktt.  There  boing  no  further  witnesses,  this  subcom¬ 
mittee  will  stand-in  recess  until  10:30  tomorrow  morning. 

(Whereupon,  at.  4 : 40  p.  m.,  the  subcommittee  recessed,  to  roconvene 
at  10:30  a.  m.  on  Wednesday,  March  5,  1058.) 
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WEDNESDAY,  MARCH  5,  1058 

United  States  Senate, 

SuiMXlMMlTTKK  To  InYKNTHIATK  THE  A l>M IN fRTKATlOX 
ok  the  Internal  Security  Act  and  Other 
Inter nad  Security  Laws,  of  the 
Committee  on  the  Judiciary, 
Washington ,  D.  0. 

ThcsulKTEniniHcomcLpiirHUiUiMo  t*pcciss,nllO:  35  a.m.,in  room  424. 
Somite  Office  Building,  Senator  Willimn  15.  Jennor  presiding. 

Present:  Senator  Jennor. 

Also  present:  J.  0.  Sounvinc,  chief  counsel;  F.  W.  Schrocder,  chief 
investigator;  and  Benjamin  Mendel,  research  director. 

Senator  Jenner.  The  committee  will  come  to  order. 

The  first  witness  will  bo  Clarence  Manion. 

Mr.  Sourwine.  While  Dean  Manion  is  coming  to  the  stand,  I  have 
several  items  to  otter  for  the  record. 

First}  hem  is  a  letter  from  the  Defenders  of  American  Education, 
requesting  that  it  be  inserted  in  the  record. 

Senator  Jenner.  It  may  go  into  the  record. 

(The  letter  follows :) 

Defenders  ok  American  Education, 

March  1, 1958 . 

Senator  James  O.  Eastland, 

Chairtnan,  Subcommittee  To  Inventif/ulc  the  Admini*tratton  of  the  Internal 
Security  Act  and  Other  internal  Security  fjates,  United  Staten  Senate , 
Washington,  D ,  0. 

Dear  Senator  Eastland:  The  Defenders  of  American  Education  support  Sen* 
ntor  William  E.  Jenner’s  Senate  bill  2640  to  limit  the  appellate  Jurisdiction  of 
the  Supreme  Court. 

This  Is  the  only  recourse  the  citizens  have  to  protect  the  duly  constituted 
lawmaking  body,  the  United  States  Congress,  and  the  States  rights  as  guar* 
anteed  by  the  United  States  Constitution. 

It  is  unfortunate  that  members  of  the  Court  are  not  selected  for  their  qual* 
locations  and  experience. 

Perhaps  at  a  later  date  the  duly  elected  representatives  of  the  people  may 
take  steps  to  outline  the  qualifications  and  avoid  any  further  confusion  and  con¬ 
dition  which  would  necessitate  Members  of  Congress  to  take  steps  to  curb  the 
unconstitutional  usurpation  of  power  delegated  to  the  Congress  by  the  United 
States  Constitution. 

I  would  be  grateful  if  this  letter  was  Included  In  the  report  of  the  hearings 
of  the  Senate  Internal  Security  Subcommittee  now  being  held  on  Senate  bill 
2040. 

Sincerely, 

Mrs.  J.  J.  MoliAUOHLIN, 
Chairman  Defenders  of  American  Education. 
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Mr.  Sourwink.  Next  I  have  a  letter  in  the  nnturo  of  a  statement, 
with  attachments,  from  William  II.  Schnoidor,  attorney  of  St.  Louis. 
He  nskfl  that  it  become  a  part  of  tho  record. 

Senator  Jenner.  It  may  bo  mado  a  part  of  the  record. 

(Tho  statement  follows:) 

St.  lrfWifl,  Mo,,  March  .1,  /P.W. 

Ho  Jonncr  Supremo  Court  bill. 

Hon.  J.  0.  Sourwink, 

Jfotnife  JudUHary  Co  mmittee  Chief  Countcl, 

H'fltMatf/oM,  /).  C . 

Dkah  Sia:  It  la  my  desire  to  submit  herewith  n  statement  in  support  of  the 
Jonncr  Supremo  Court  bill,  my  copy  of  whtch  has  been  loaned  ami  not  returned, 
hence  1  do  not  glvo  its  number. 

Ak  to  my  qunlMcultona  to  submit  this  statement,  I  nm  n  101 1  graduate  of 
tho  University  of  Michigan  I*n\v  School,  mu)  have  been  hi  tho  general  practice 
of  law  In  St.  Louis  slnoo  thnt  time.  Have  taught  law,  part  time,  In  two  St.  Louts 
law  schools:  am  now  completing  the  final  volume  of  my  !2*volume  third  edition 
on  Iho  American  workmen's  compensation  laws;  have  lectured  professionally 
on  political  and  economic  subjects  In  many  States,  and  In  tho  discussion  of 
such  subjects  appeared  nationally  on  nil  the  rndlo  and  television  networks. 
My  Rtudy  of  constitutional  law  very  likely  exceeds  that  of  nms!  lawyers  since 
eAch  of  my  three  editions  contain  long  chapters  on  constitutionality.  The 
events  of  the  past  25  years  have  caused  me  to  examine  tho  United  States  Con¬ 
stitution  with  considerable  enre  and  Interest. 

!  have  read  with  great  Interest  tho  Georgetown  Law  Journal  1057  article 
entitled  “Kqunl  Justice  Under  Law11  authored  by  my  distinguished  fellow  towns¬ 
man,  Senator  Thomas  C.  Hennings,  Jr.,  from  which  article  1  quote  tho  following : 

“Two  hills  hnvc  l>eon  Introduced  (If.  It.  *103,  H.  It.  (102,  85th  Cong.,  1st  sess. 
1057)  which  provide  that  Inferior  Federal  courts  anti  Stale  courts  'shall  not 
be  hound  by  any  decision  of  tho  Supremo  Court  of  tho  United  States  which 
contllct  with  the  legal  principle  of  adhering  to  prior  decisions  and  which  Is 
clearly  based  upon  considerations  other  than  legal.'  I  can  think  of  few  pro¬ 
posals  whtch  would  do  more  to  stagnate  the  progress  of  this  Nation  and  make 
our  Constitution  unworkable.” 

In  making  that  comment  on  the  two  House  hills  whose  purpose  Is  similar  to 
tho  Jcnucr  MU,  Senator  Hennings  completely  overlooks  or  disregards  tho  Supreme 
Court  decisions  and  other  authorities  quoted  In  my  attached  article  entitled 
Mllllnd  Sampsons  or  Power  Usurpers”  which  authorities  conclusively  show  that 
what  Senator  Hennings  thinks  would  stngnato  tho  Nation  has,  on  the  contrary, 
been  tbo  law  of  tho  land  for  over  140  years,  during  which  period  tho  progress  of 
this  Nation  was  far  greater  than  that  of  any  nation  on  earth.  Since  It  Is  quite 
likely  thnt  the  article  In  the  Sunday  St.  Louis  Globe  Democrat  of  March  2, 1058, 
In  defense  of  the  Supreme  Court  and  In  opposition  to  the  Jenner  bill  will  be 
died  with  this  committee.  It  may  not  be  amiss  to  note  that  the  above-mentioned 
authorities  leave  the  mentioned  article  by  the  Law  Quarterly  editors  in  rather 
complete  shambles. 

The  two  mentioned  House  bills,  as  well  as  the  Jenner  hill,  should,  In  my  opinion, 
be  so  worded  as  to  except  from  their  Intent  end  purpose  Supreme  Court  inter¬ 
pretations  of  the  common  law,  as  noted  In  my  mentioned  attached  Blind 
Samsons  article.  With  that  exception,  the  quotations  in  my  said  article,  In 
the  light  of  the  recent  Supreme  Court  decisions,  Including  Plessy  v.  Ferffuson, 
completely  and  emphatically  support  the  need  for  the  Jenner  bill. 

As  to  the  Supreme  Court  decisions  pertaining  to  quest  It  as  of  subversion,  I 
am  mindful  that  a  Chicago  Tribune  editorial  and  the  mentioned  Law  Quarterly 
editors  criticize  the  Jenner  bill  on  the  ground  a  California  law,  and  court,  in¬ 
cluding  Federal  courts,  might  assess  a  1-year  peualty,  while  a  Maine  law,  and 
court,  might  assess  a  20-year  penalty  for  the  same  offense.  If  that  is  to  be 
considered  a  plausible  Argument  against  the  Jenner  bill,  then  it  would  follow 
logically  that  all  State  legislatures  and  StAte  supreme  courts  and  State  sover¬ 
eignty  should  be  abolished,  which  Is,  of  course,  an  utterly  ridiculous  argument 
against  the  Jenner  bill,  as  such  diversity  in  penalties  has  existed  from  the  begin¬ 
ning  of  tho  Union  of  our  separate  sovereign  States,  even  though  it  might  for  a 
time  attract  all  the  Communists  to  the  1-year  penalty  State. 
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In  (ho  light  of  tho  Increasing  nml  compelling  climate  of  (kunmurdHt  subver¬ 
sion  tu  tlio  Untied  States,  and  the  recent  Supremo  Court  decisions  Inadvertently 
giving  enormous  encouragement  to  that  climate,  I  suggest,  as  it  necessary  ac¬ 
companying  measure  (o  Iho  Jcnuor  bill,  tho  congressional  resolution  mentioned  In 
my  second  attached  artlclo  entitled:  "Seventeen  Points  For  Survival”  ns  the 
only  completely  adequate*  course  provided  by  our  Conslltutlon  (article  I,  set*, 
0,  par.  2)  to  meet  the  ix*rll  that  confronts  our  Nation. 

Tho  two  attached  articles,  which  I  submit  as  a  jwirt  of  my  statement  In  support 
of  tho  Jonuer  blit  In  addition  to  this  letter,  arc  obviously  not  intended  to  curry 
favor,  for  iiersonnl  reasons  or  otherwise,  with  any  of  tho  three  branches  of  our 
Feilernl  Government,  nor  are  they  intended  ns  nn  Insult  to  any  or  all  of  them. 
They  are  Intended  to  stnto  frankly  and  correctly  the  unfortunate  historic  and 
present  fuels  as  they  exist  so  tho  Congress,  In  giving  them  further  considera¬ 
tion  as  one  coordinated  picture,  may  act  accordingly  and  adequately  to  save  tho 
Nation  from  whnt  imrtenrts. 

Hes]>ectfully  submitted. 

Wm  It.  Schneider,  fsrirycr. 
Bund  Ham  sons  or  Power  Usurpers 

The  Revolution  Was  Is  the  title  of  a  pamphlet  written  about  20  years  ago  by 
the  eminent  writer,  Garrett  Garrett.  If o  referred  to  the  inaugural  address  in 
which  F.  I).  It.  said:  “Wo  have  bad  a  revolution,  and  It  ts  the  eternal  credit  of 
American  people  that  It  was  a  bloodless  revolution.”  The  significance  of  that 
statement  liecomes  npjwront  In  isirt  when  we  consider  the  following  from 
F.  D.  It/s  1030  speech  as  Governor  of  New  York:  “Wisely  or  unwisely,  people 
know  that  under  the  18th  amendment  Congress  has  been  given  the  right  to 
legislate  on  this  particular  subject,  hut  this  is  not  the  case  In  the  matter  of  a 
great  numlwr  of  other  vital  problems  of  government  such  ns  the  conduct  of  public 
utilities,  of  banks,  of  insurance,  of  business,  of  agriculture,  of  education,  of 
social  welfare  and  of  a  dozen  other  lmiK>rtant  features.  In  these  Washington 
must  not  he  encouraged  to  Interfere.” 

When  he  became  President,  attempts  to  Interfere  In  those  matters  through  the 
Agricultural  Adjustment  Act  and  the  NIKA  were  promptly  declared  unconstitu¬ 
tional  by  the  Supreme  Court.  Then  much  propaganda  about  the  ”nlne  old  men,” 
and  the  nlmrtlvo  attempt  to  pack  tho  Supreme  Court  caused  a  frightened  and 
later  nn  eager  Court  to  declare  “Washington  Interferences”  In  local  affairs  to 
be  constitutional.  Though  for  140  years  such  Interferences  had  uniformly 
been  declared  by  the  Supreme  Court  as  contrary  to  the  Intentions  of  the  framers 
of  the  Constitution,  ns  expressed  In  the  Constitution,  and  In  the  Federalist 
Papers,  prepared  by  some  of  tho  framers  In  1788  to  Inform  the  people  so  they 
could  vote  intelligently  on  the  rejection  or  adoption  of  the  Constitution.  It  was 
the  Constitution  as  so  understood  by  the  people,  and  no  other  constitution,  that 
was  adopted.  Tho  Federalist  Papers  were  mentioned  by  Chief  Justice  Marshall 
In  McCulloch  v.  Maryland  as  a  sui>erior  source  from  which  to  ascertain  the  In¬ 
tention  of  the  framers  of  the  Constitution.  lie  said:  “No  tribute  can  be  paid 
to  them  which  exceeds  their  merit.”  In  Federalist  Paper  No.  53  Alexander 
Hamilton  said,  “The  important  distinction  so  well  understood  In  America  between 
a  constitution  established  by  the  people,  and  unalterable  by  the  government,  and 
a  law  established  by  the  government  and  alterable  by  the  government,  seems 
to  have  been  little  understood  and  less  observed  In  any  other  country.” 

Now,  without  any  amendment  of  the  “people’s”  Constitution  In  the  only  legiti¬ 
mate  manner  provided  or  permissible,  we  now  have  a  new  law  of  the  land,  a  new 
“constitution”  which  permits  everything  and  more  the  1530  Roosevelt  address 
very  correctly  stated  could  not  be  done  by  the  Federal  Government. 

Judge  Thomas  M.  Cooley  recognized  for  the  past  75  years  as  the  outstanding 
authority  on  the  Constitution,  said  long  ago  in  bis  eighth  edition  on  Constitutional 
Limitations,  p.  124:  ”•  •  *  a  court  or  legislature  which  should  allow  a  change 
In  public  sentiment  to  influence  it  la  giving  a  written  constitution  a  construction 
not  warranted  by  the  intention  of  Its  founders,  would  be  justly  chargeable  with 
recktess  disregard  of  official  oath  and  public  duty.”  Ttae  Supreme  Court,  in  the 
Dred  Scott  Case  (60  U.  S.  393,  426),  said:  “If  any  of  Its  (the  Constitution’s) 
provisions  are  deemed  unjust,  there  Is  a  mode  prescribed  in  the  instrument  itself 
by  which  it  may  be  amended ;  but  while  it  remains  unaltered,  It  must  be  con¬ 
strued  now  as  It  was  understood  at  the  time  of  its  adoption.*  *  *  Any  other 
rale  of  construction  would  abrogate  the  Judicial  character  of  this  court,  and 
make  it  the  mere  reflex  of  the  popular  opinion  or  passion  of  the  day.” 
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James  Madison,  one  of  the  Important  fro  morn  of  the  Constitution,  In  n  loiter 
to  tleiiry  Loo,  Juno  25,  1824,  unlit :  "I  entirely  concur  In  Hu?  propriety  of  resorting 
to  the  sense  In  wtkloti  the  Constitution  was  accepted  mut  rnttlloil  l»y  tlio  Nntlou. 
In  flint  Reuse  ntono  It  Is  the  legitimate  Constitution." 

Judges  mul  lawyers  ns  welt  hr  others  generally  understand  Hint  tlio  courts  linvo 
the  right  to  change  Hiolr  opinions  mul  judgments  ns  to  Hie  meaning  of  Hie  coin* 
luon  Inw.  Hut  ninny  do  not  know  or  nre  confused  nliout  why  that  Ih  not  true 
uk  to  court  opinions  nml  Judgments  ns  to  Hie  meaning  of  tlio  vnrloun  provisions 
of  the  Constitution.  Onec  tlio  tutont  of  Ihe  framers  of  llio  Const Iftitl loti  linn 
boon  ascertained  ntul  established  hy  Hie  oourl  juilKmout,  Hint  then  becomes  a 
|v%rt  of  Hie  ComdltuHnn  Itself,  nniuely,  wluit  the  particular  House  means  mul 
was  Intended  to  mean.  Hitch  judgment  may  then  1h>  changed  only  hy  muemliiieiit 
hy  the  people  In  the  manner  prescribed  hy  the  Constitution.1  II  onntiot  then, 
ns  Hamilton  stated  mat  the  Supremo  Court  Itself  stated,  be  leRally  or  leRltlnintely 
ohniiRoil  hy  "the  government,”  Hie  court.  A  oonrt  change  Hieroafter  would  Is*  hr 
Judge  Cooley  said :  “A  reckless  disregard  of  olllehil  oath  and  pnhllr  duty.”  'Kills 
sound  fUndnmcutnt  principle  was  further  emphasized  hi  the  l  IK  to  case  of  Dhntck  v. 
Svfiivtll  (2tW  C.  8.  471).  There  the  Supreme  Court  said:  “The  common  Inw  is 
♦  ♦  ♦  ilcxthtc  mut  niton  Its  own  prlnctples  udnpts  Itself  to  varying  conditions. 
Hut  hero  wo  art'  routing  with  a  constitutional  provision.*  *  •  To  effect  unto  any 
change  In  these  rules  Is  not  to  deal  with  Hie  common  law  ♦  ♦  *  Imt  to  alter  tlio 
Constitution.  The  distinction  Is  fundamental  mul  lias  horn  Hourly  pointed  oat 
hy  Judge  Cooley  In  volume  I,  Constitutional  IJmltuHons,  eighth  edition,  page  124." 

In  Hie  light  of  what  has  happened  since  the  minted  Hoosovolt  sjieooh  of  ltlftO, 
In  the  light  of  such  Presidential  statements  ns:  “Tills  hill  should  he  enneled 
Into  law  regard  toss  of  how  reasonable  may  he  nny  doubts  of  Hie  MomlierH  of 
the  Congress  as  to  Us  constitutionality”;  hi  the  light  of  the  notions  of  the 
Congress,  all  the  Presidents,  mul  the  Supreme  Court  since  11X87,  have  not  we, 
the  people,  become  the  victims  of  blind  Samsons  who  have  pulled  down  the 
keystone  of  our  temple,  “a  government  hy  tlio  consent  of  the  governed,"  or  nre 
we  the  victims  of  imwor  nsuniers  who,  as  Judge  Cooley  would  pul  it,  have  innnl- 
tested  a  " ' reek  1  ess  disregard  of  olllclul  oath  mul  public  duly"?  Most  of  the  fore* 
going  Is  very  fully  develop'd  In  a  recent  Iwok  entitled  “Usurpers — Coes  of  Free 
Men,"  hy  Hamilton  A.  Long,  of  the  New  York  bar,  I  West  Uhl  Street,  New  York 
City. 

To  the  extent  Ihe  actions  of  Ihe  three  departments  of  our  Federal  Ooverument 
contravene  the  above-mentioned  fundamentals,  they  exceed  the  lowers  granted  to 
Ihe  Federal  Hovernment  hy  Hie  people.  Such  actions  nre,  therefore,  null  and 
void  ami  of  no  elteet.  oilier  than  as  arhllrnry,  unwarranted,  and  Illegal  seizures 
of  power  residing  exclusively  In  Ihe  Slates  and  the  people.  According  to  40 
Corpus  Juris  Secundum,  pages  87$  and  870,  “a  judgment  Is  void  on  Its  face  whoro 
the  Invalidity  api>ears  on  the  face  of  Ihe  record  •  *  *  It  Is  a  nullity  mid  lias  no 
force  or  effect,"  Thus,  where  on  the  face  of  the  record  of  nny  case  before  the 
Supreme  Court,  it  nets  without  Jurisdiction,  nets  In  a  Hold  “not  delegated  to"  It, 
hut  “reserved  to  the  States,  respectively,  or  the  people,"  ns  Is  true  In  the  matters 
alnne  mentioned,  then  such  Judgment  Is  void  on  Its  face  and  the  lower  courts 
are  not  requtred  to  follow  It  or  to  compound  the  Mmvlor  nr  usurpation  of  |>owcr 
that  produced  such  judgment.  (See  40  C.  J.  S.,  pp.  $24  and  825.)  In  VW/cf/v. 
X.  t\  tf  .1/.  Ins.  Co.  (254  U.  S.  848),  the  United  Slates  Supreme  Court  said: 
“Courts  are  const  It  uted  hy  authority,  and  they  cannot  go  beyond  the  power 
delegated  to  them.  If  they  act  beyond  that  authority,  nml,  certainly,  in  con¬ 
travention  of  It,  their  judgments  and  orders  are  regarded  ns  nullities.  They  aro 
not  voidable,  hut  simply  void,  and  this  even  prior  to  reversal." 

Two  additional  quotations  appear  lertlnent  hero:  One  from  Felix  Morley's 
Tower  in  the  People :  “Regardless  of  the  sanctity  attributed  to  the  dictate's  of 
the  State  (the  Supreme  Court),  political  authority  has  never  been  safely 
absolute.  From  the  days  of  the  Hebrew  prophets  to  the  present  time,  brave 
men  and  women  have  reserved  to  themselves  the  right  to  appeal  from  such  dic¬ 
tation  to  the  higher  authority  of  conscience  and  morality.  And  when  the 
occasion  has  appeared  appropriate,  they  have  not  hesitated  to  say:  ‘If  this  be 
treason,  make  the  most  of  It/” 

In  October  1CX82,  Calvin  CooHdgc  and  Alfred  B.  .Smith  Jointly  Issued  the  follow¬ 
ing  statement:  “All  the  cost  of  Federal,  State,  and  local  government  must  he 
reduced  without  fear  and  without  favor.  Unless  the  people,  through  unified 
action,  arise  and  take  charge  of  their  Government,  they  will  find  that  their 
Government  has  taken  charge  of  them." 


1  It  required  lets  than  a  year  to  adopt  amendment  XXI. 
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The  signers  of  Uio  Declaration  of  Independence  complained  bitterly,  eloquently, 
nnd  effectively  ngaltiHl  such  usurpations  of  power  over  Ibo  j>ooplop  ns  herein 
mentioned,  even  before  they  had  our  opportunity  to  behold  tho  enormous  ndvnn- 
luges  nud  unprecedented  aiicces*  of  a  government  by  Mio  consent  of  the  governed. 
How  do  we  now  compare  In  our  vlgllnncc,  courage,  nnd  foresight  with  those 
patriots? 

Wii.lfam  H.  Hohnmokr. 

Bt.  Uiu is,  Mo. 


ItK  17  1'OINTH  FOB  BUHVIVAF, 

“We  enn  ready  onr  defenseH  nnd  nrni  our  allies,  hut  still  lose  the  struggle, '* 
said  Beimtor  lleimlugs  In  n  meat  retort  from  Washington. 

A  group  of  children  on  a  raft,  drifting  toward,  hut  still  a  half  hour  away 
from  the  Niagara  Kails,  would  not  cause  most  of  us  average  citizens  to  stop  our 
earn  and  close  our  eyes,  even  wit ti  no  rcM|K>iiHlldlJty  for  tiiclr  safety  other  Ilian 
Imnuiultnrlan  reasons.  Vet,  with  complete  resjsmsIblJJty  for  our  safety,  that  Is 
precisely  wlmt  most  of  our  "rcMpomdble"  press  and  our  Omgrcss  are  doing  about 
the  real  situation  tlml  Jins  caused  Kenator  Johnson's  committee  to  promulgate 
"17  isdnlH  for  survival."  All  of  them,  coiinuendahly,  ix?rlnlii  to  strengthening  our 
military  iiotentlal.  I  Jilt  none  of  those  points  take  Into  account  the  very  funda- 
mental  keystone  fact  t lint  the  world's  mightiest  military  establishment  will  not 
save  the  nation  that  lias  It,  If,  like  France  In  World  War  II,  It,  or  the  war  |>olen« 
t Inl  tsdilnd  It,  Is  Infested  with  Internal  subversion. 

Bucli  subversion  was  demonstrated  In  connection  with  the  nullification  of 
flic  acts  of  our  Congress  to  save  China  from  communism.  Blmllar  subversive  ac¬ 
tivities  caused  us  to  lose  tho  Korean  war,  with  Its  HUJXjO  American  casualties. 
Such  subversion  placed  Alger  Hiss  Isdilud  Koosovell  nt  Valla,  and  placed  Hiss  at 
San  Francisco,  to  help  organize  the  C.  X.  for  the  sujicrlor  advantage  of  Kusslo 
(B  votes  to  our  1) ;  pin  ml  Harry  Dexter  White  where  lie  could  give  our  money 
printing  dies  and  tons  of  money  paper  to  tho  Russians,  etc,  etc.  Our  present 
Internal  subversive  climate  Is  so  coinftf'lllng  It  causes  much  of  our  press  to  laud 
the  election  of  n  national  church  leader  nnd  says  nothing  about  bts  long  nnd 
continuous  re<mrd  of  Communist-front  activity.  A  press  Hint  condemns,  always 
for  reasons  other  than  nntlcominiinlsm,  any  public  figure  that  Itecomes  effective 
against  world  communism,  nnd  never  questions  who  In  our  mighty  Army  pro¬ 
moted  Korea,  condemns  anyone  who  questions  (Jenernl  ttwlcker  or  anyone  as  to 
who  nt  Fort  Monmouth  sends  out  sacks  nnd  sacks  of  secret  scientific  material  for 
evaluation  In  Moscow  hy  a  Russian  scientist  recently  defected.  Nothing  Is  said 
In  most  of  our  "ro*|H>iudblc"  press  about  the  com  j  telling  subversive  climate  behind 
nnd  around  our  mighty  war  potential,  which  makes  even  the  Members  of  our 
Congress  so  fearful  of  political  reprisal  hy  domestic  communism  and  Its  stooges 
that  the  ghost  of  the  exjierlonce  of  Martin  Dies,  Velde,  Matthew's,  and  McCarthy 
stalks  through  the  Halls  of  Congress  like  n  frightful  Colossus  of  Rhodes,  and 
causes  u  retired  rear  admiral  to  comment:  “From  fear  of  political  reprisal,  not 
a  slnglo  United  Btates  Beimtor  nor  Representative  has  the  guts  to  stand  on  his 
feet  nnd  tell  the  American  jieople  the  truth  about  communism  and  the  United 
Nations  nnd  who's  behind  It.*’ 

When  those  In  etiarge  of  our  Oovemment  nnd  our  supposedly  responsible  free 
press  are  so  beholden  to  the  local  Influence  of  world  communism,  Is  there  still 
hope  for  onr  "children  on  the  raft"?  Or  will  those  who  still  could  save  them 
continue  to  stop  their  ears  nnd  close  their  eyes  and  shiver  with  fright  and  fear 
of  reprisal? 

Congressman  Francis  K.  Walter  has  Introduced  II.  It.  9037  as  an  amendment 
to  the  Internal  Security  Act.  It  Is  excellent,  as  far  as  It  goes,  and  should  be 
{  enacted  promptly.  Rut  It  Ih  not  sufficient  to  make  successfully  effective  onr 

\  mighty  war  potential  In  the  light  of  the  existing  active  subversion.  Congressman 

Walter  delivered  an  address  before  the  Catholic  War  Veterans  of  Baltimore,  June 
h  1057,  on  the  mentioned  Communist  subversion.  He  Is  chairman  of  the  Un- 
;  American  Activities  Committee  of  the  Congress,  and  knows  whereof  he  speaks. 

1  He  sahl :  "It  Is  later  than  you  think.  It’s  5  minutes  to  midnight." 

\  Since  our  survival  and  the  enslavement  of  those  who  live  Is  at  stake,  shall  we, 
i  nevertheless,  foolishly  continue  to  be  frightened  by  the  Communist  line:  "We 
must  never  do  what  Russia  would  do;  endanger  democratic  freedoms,  even  of 
conspirators  conBpIripg  to  destroy  us.  We  must  even  refuse  to  take  advantage 
of  the  very  provision  of  our  Constitution  Intended  to  protect  us  from  such  survival 
emergency"? 
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•  ip.V"lftW  *  *" m’1  nBI>  ron|HiiiKlhli'  hotly  for  llioiiiirimm)  for  wltlcli  It  was 
oloclwl,  It  will  Iguon*  wmiilt'lcly  tlmt  Ooimnimtrt  ami  fellow  ti-imWn  lino  and 
mloid  ltromtilly  a  rvaululiuii  lo  t'lTiHl  (hut  llio  oxInIIiik  (.'omnitiiilut  vonsiilrnoy 
.xmyUtUM  «r««;dwHl  rolielllon  iikhIiikI  tin*  Oororiimont  of  tin*  United  Hiatoa 
*  ?  tin*  mnoilux  of  |mrnnn>|ilt  a,  mhIIoii  t»,  nrllclo  t,  of  llu*  UiiIUhI  Hint  or  fon- 

Inllon.  Tlwii  |t1atx*  Uongro«miim  Walter  or  .1.  Kdgnr  Hoover  la  elinrgo  of  llio 
follow! Iirougli,  That  would  |noin|itly  and  nniNtllnllonally  destroy  llio  effeellve- 
lion*  of  tho  Kremlin  directed,  domestic,  comimml»tlr  conspiracy.  oilier  free* 
worhl  countries  will  then  In*  likely  to  follow  imr  lend  mol  llio  loful  of  ilm  several 
■nimll  nation*  tlmt  stilt  have  the  courage  to  refuse  diplomatic  nml  trmto  rotation* 
with  Hu**lu,  I  no  Kromlln  lender*  would  thou  *mm  he  overthrown  by  iliolr  own 
people,  Instead  of  having  their  nagging  fortune*  at  home  bolstered  by  our  ttrtlvu 
deshvto  comply  with  their  renue«l*  for  summit  ^inference*.  ltut  more  Imiuedl- 
ntely  tmjmrtnni  Is  the  fuel  tlmt  no  aggressor  ran  advance  HUroe**fully  again*! 
n  powerful  nation,  If  the  aggressor  dim*  not  have  ati  effective  fifth  column  In  the 
nation  under  attack*  'it  Is  ft  minute*  to  midnight,”  lad,  with  a  responsible  pro** 
and  Congress,  It  need  not  bo. 

Very  truly  yours, 

Wm.  It.  Hounkiokm. 

M\\  Smniwixti.  Hero  is  a  Jot  tor  nml  slnleimmt  from  Aaron  M.  Sar- 
tfont,  ivjnvscnHnjj  the  Amerieati  Society  of  llio  Sons  of  llio  American 
ltevoluhon. 

Senator  Jrnnku,  That  may  ho  nuulo  it  narl  of  tho  record  at  this 
point. 

(Tho  statement  ami  letter  follow :) 


Tin?  National  Society  or  tiu:  Hon*  ok  the  American  ItEVOMmoN, 

IVmiAtaj/fon,  /).  V.  March  .1 

Subject  :  S.  2040. 
lion.  Jay  0*  Sopmvine, 

Semite  Commlffee  on  Jmftrtorg, 

Semite  Office  HutUUng*  IVtM&fnufon,  /).  0. 


1)rah  Jay:  Unclosed  herewith  t*  tho  original  and  a  carbon  copy  of  my  state¬ 
ment  on  the  above  measure.  Am  sorry  tlmt  tho  time  available  was  loo  short  to 
permit  me  to  give  you  anything  further,  of  an  ofltcla!  etmracter. 

!  congratulate  tho  author*  of  this  measure  on  doing  an  extremely  good  piece 
of  legal  drafting*  There  Is  no  doubt  In  my  mlinl  ns  to  the  validity  nml  constltu- 
tlouallty  of  tho  measure. 

Very  best  regards, 

Sincerely, 


Aaron  M.  Sargent. 


Tn*  National  Societt  or  the  Sons  or  the  American  Revolution, 

MVw/ifasrtow,  /).  0.,  March  J,  /DUS. 

Subject:  S.  2<MG,  Supremo  Court  jurisdiction. 

Hon.  Janes  O.  Rastland, 

CftafrmoH,  Semifo  ComiiifHco  on  Jurffctarj/, 

ScNofo  Office  RuIhUng,  Washington,  i).  0 . 

Pear  Senator  Rastland:  Because  of  tho  Itlmted  tlmo  avallablo  to  prepare 
and  file  this  statement,  there  will  ho  no  opportunity  for  mo  to  submit  tho  specific 
provisions  of  the  above  bill  to  tho  proper  committee  of  my  organization.  I  am 
therefore  commenting  on  the  matter  in  an  individual  capacity  and  will  present 
the  text  of  certain  resolutions  which  bear  on  the  general  subject. 

At  the  last  annual  meeting  of  the  National  Society,  Sons  of  the  American  Revo¬ 
lution,  the  following  resolution  was  adopted,  protesting  tho  action  of  the  United 
States  Supreme  Court  in  upholding  the  right  of  Communists  to  practice  law : 

"Whereas,  the  Supreme  Court  of  the  United  States,  In  one  of  its  latest  de¬ 
cisions,  lent  its  prestige  and  dignity  in  support  of  the  proposition  that  the  board 
of  bar  examiners  of  a  State  may  not  find  and  determine  that  a  former  member 
of  the  Communist  Party  Is  morally  unfit  to  practice  law. 

“We  think  it  is  time  to  direct  public  attention  to  this  latest  example  of  false 
philosophy  on  the  part  of  the  justices  of  our  highest  court:  Now,  therefore,  be  it 
uRe*o1rcdt  That  we  do  hereby  exercise  our  unalienable  right  to’  criticize  the 


t> 


lit  MIRATION  OK  APPKLbATfc  JUMMHCTION 


681 


Supreme  Court  of  ttio  Unltcnl  States,  and  the  several  Judge*  thereof  whenever 
Midi  action  appears  Justified.  We  suggest  to  other  organisations,  that  they  do 
likewise.  We  remind  the  Justices  of  flint  Court  of  their  solemn  onth  to  support 
mid  defend  the  Constitution  of  the  United  States.” 

Kvcr  since  your  eommltteo  rendered  n  unanimous  ndverse  opinion  rejecting 
the  ruurbparklug  ptnn  of  1037, 1  hnvo  l>eon  concerned  with  the  dangerous  results 
likely  to  follow  from  the  nppllrntlon  of  thnt  principle.  The  deterioration  In  the 
Federal  Judiciary  and  Jiidlclul  processes  brought  n  but  it  by  our  High  Court,  ns 
now  constituted,  Las  created  nn  emergency  ending  for  some  Immediate  corrective 
nd  ton.  Congress,  I  ho  executive  hrnnch  of  the  Federal  Government,  nnd  the 
States  hnvo  nil  lieen  so  grontly  Immured  by  recent  decisions  ns  to  make  It  almost 
Impossible  to  effectively  control  subversion  nnd  dent  with  conspiracies  Intended 
to  overthrow  the  Government  by  unconstitutional  nienns. 

In  the  Watkins  case,  the  radical  element  received  almost  carte  blanche  author 
Hy  to  subvert  our  Institutions  nt  will.  Effective  Investigation  nnd  exposure 
became  lm|H*slblo.  The  most  serious  result  likely  to  follow  the  Court’s  over¬ 
throw  of  the  Smith  Act  Is  thnt  there  hns  been,  by  thnt  decision,  n  general  grant 
of  amnesty  such  thnt  prosecution  will  be  Impossible  tinder  n  subsequent  statute 
dilu  ted  to  meet  the  Court's  decision. 

Without  doubt,  I  hero  hns  been  conduct  amounting  to  n  wnnt  of  good  behavior 
on  the  part  of  certain  of  the  Supremo  Court  Justices.  There  Is  constitutional 
l»ower  to  bring  about  the  removal  of  such  Justices,  and  the  Senate  will,  by  an 
off  cell  ve  use  of  the  power  to  grant  or  withhold  confirmation,  force  the  appoint¬ 
ment  of  successors  who  nro  prepared  to  uphold  mid  support  the  Constitution  of 
the  United  States  according  to  Its  true  Intent  nnd  purpose.  That  Is  true,  hut 
wo  do  not  have  time  to  nwnft  the  result  of  that  long  drawn  out  process.  The 
situation  demands  Immediate  action  that  will  he  effective  In  the  interim.  In 
my  Judgment,  this  should  bo  by  enactment  of  .8.  2 (HO,  removing  from  the  Su¬ 
preme  Court  Jurisdiction  cases  In  those  areas  where  the  greatest  and  most  serious 
paralysis  has  resulted. 

Section  1  of  this  bill  restores  to  Congress  Its  rightful  nnd  independent  preroga¬ 
tive  to  conduct  and  control  Its  own  Investigations. 

Section  2  gives  to  the  executive  branch  the  authority  It  must  have  In  respect 
to  the  employment  nnd  dismissal  of  Government  employees. 

Section  ft  recognises  what  should  be  the  unquestioned  right  of  the  States  to 
control  subversive  activities  within  their  boundaries. 

Beet  Ion  4  restores  the  proper  authority  of  local  school  boards  nnd  trustees  In 
regard  to  subversive  noil  villes  In  the  educational  field. 

Section  5  enables  Iho  legal  profession  to  act  Independently  In  cleaning  house 
and  In  keeping  Its  house  dean  In  resfiect  to  the  denial  to  Communists  of  the 
right  topraellee  Inw. 

In  each  of  lliese  areas,  wholly  unsound  Supreme  Court  decisions  have  made 
It  IrniKisslble  for  these  rc*f>cetlve  authorities  to  function,  nnd  the  decisions  In 
question  amount  to  Judicial  legislation  nnd  excess  of  the  authority  conferred 
on  I  he  Court  by  the  Constitution. 

Hy  enactment  of  this  blit  there  will  still  remain  the  right  of  any  aggrieved 
party  to  apply  to  the  Federal  district  courts,  to  the  courts  of  appeal  In  the 
several  Judicial  circuits,  nnd  to  courts  of  competent  Jurisdiction  within  the 
State.  The  protection  of  fundamental  rights  may  safely  he  entrusted  to  these 
Judicial  bodies.  It  will  Jm  time  enough  to  restore  Jurisdiction  In  respect  to 
these  cases  to  the  United  States  Snpreme  Court  after  there  has  been  a  full- 
scale  investigation,  conducted  for  the  pnn>oso  of  determining  why  this  thing  has 
happened,  and  after  there  hns  been  a  full  presentation  of  the  facts  to  the 
people  of  the  United  States. 

I  strongly  urge  your  committee  to  approve  this  bill  without  amendment,  and 
to  recommend  Its  passage  by  the  United  States  Senate. 

Respectfully  submitted. 

Aaro.x  M.  Sahoext, 

Chancellor  General. 

'Sir.  Sourwink.  That  is  all  I  have  to  offer  at  this  time. 


STATEMENT  OF  CLARENCE  MANION,  SOUTH  BEND,  IND. 

Senator  Jennf.r.  Dean  Manion,  you  have  a  prepared  statement  i 
Mr.  Manion.  I  do  have,  Senator. 
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Senator  Jennkk.  Are  you  hero  representing  yourself  ns  an  indi¬ 
vidual  or  somo  organization? 

Mr.  Man  ion.  dust  as  an  individual,  Senator. 

Senator  Jknnkh.  All  right.  You  may  proceed, 

Mr.  Manion.  I  am  Clarence  Manion,  For  mom  than  25  yearn,  I 
was  professor  of  constitutional  law  at  tho  University  of  Nolro  Damo, 
and  for  1L  years,  1  was  dean  of  tho  University  of  Notre  Damo  Law 
School.  At  nmsout,  I  am  a  practicing  lawyer  with  olliees  in  tho  St. 
Joseph  Hank  Ihiilding,  South  Hond,  Ind. 

Tho  purpose  of  this  statement  is  to  support  Senate  bill  2(H0  intro¬ 
duced  July  20  (legislative  day  July  8),  1057,  by  Senator  William  10. 
Jcnncr  of  Indiana.  1  believe  that  the  appellate  jurisdiction  of  tho 
Suprei.no  Court  should  bo  limited  in  the  cases  described  and  sot  forth 
in  this  bill. 

Tho  proposed  legislation  will  restore  constitutional  powers  to  tho 
Congress  and  to  the  State  which  the  Supremo  Court  has  usurped, 
destroyed  and/or  impaired  by  certain  of  its  recent  decisions  and  nar- 
ticularly  bv  the  15  decisions  cited  in  tho  report  by  a  committee  or  the 
American  liar  Association,  called  the  committee  on  Communist  tac¬ 
tics,  strategy,  and  objectives.  Tho  full  text  of  this  committee  report 
was  placet!  in  the  record  of  this  hearing  during  the  courso  of  testi¬ 
mony  by  Senator  Jennor  himself.  Tho  text  will  appear  at-  page  241 
of  Hie  printed  hearings. 

The  Constitution  of  tho  United  States  established  a  government  of 
laws,  as  distinguished  from  a  government  by  men.  In  the  first  sec¬ 
tion  of  its  first  article,  the  Constitution  declared  that  theso  laws  are 
to  bo  made  by  Congress  and  by  no  othor  body. 

All  legislative  powers  herein  granted  (says  the  Constitution  at  tho  very 
outset)  shall  be  vested  In  a  Congress  of  the  United  States,  which  shall  consist 
of  a  Senate  and  House  of  Representatives  (Constitution  of  tho  Uuited  States, 
art.  I,  see.  1). 

The  Constitution  does  not  give  the  Supremo  Court,  or  any  other 
court,  the  power  to  make  laws  or  to  make  “law.”  The  Supreme  Court 
itself  has  frequently  held  that  “the  laws”  which  am  to  bo  executed  by 
tho  President  and  interpreted  in  the  course  of  litigation  in  the  courts 
are  the  acts  of  Congress  and  of  Congress  alone.  For  instance,  the 
Supreme  Court  has  said  in  the  Steel  seizure  cases,  and  I  quote : 

•  •  •  The  Constitution  Is  neither  silent  nor  equivocal  about  who  shall  make 
laws  which  the  President  Is  to  execute.  The  first  section  of  the  first  article 
says  that  “All  legislative  powers  herein  granted  shall  be  vested  in  a  Congress 
of  the  United  States  ♦  *  V  After  granting  many  powers  to  the  Congress, 
article  I  goes  on  to  provide  that  Congress  may  “make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  Into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  Constitution  In  the  Government  of  the  United  States 
or  in  any  department  or  officer  thereof*  ♦  ♦  *  The  founders  of  this  Nation 
entrusted  the  lawmaking  power  to  Congress  alone  In  both  good  and  bad  times 
(says  the  Court).  It  would  do  no  good  to  recall  the  historical  events’*  the  fears, 
of  power  and  hopes  of  freedom  that  lay  behind  their  advice.  (Youngstown 
Sheet  and  Tube  Company  v.  Sawyer,  343  U.  S.  579, 585). 

This  conclusion  is  a  constitutional  commonplace.  For  practical 
purposes,  nevertheless,  in  any  proper  case,  a  court  of  last  resort  in¬ 
terprets  the  law  for  everybody  when  it  interprets  the  law  for  the 
parties  before  it.  Thus,  the  law  that  is  made  by  the  legislature  be¬ 
comes  the  law  as  it  is  interpreted  by  the  Court.  When  the  Court’s 
interpretation  does  violence  to  the  intention  of  the  legislature,  the 
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§ l  effective  msult  is  judicial  legislation  which  is  enforced  upon  ovory- 

"  body  until  (ho  legislature)  is  willing  and  able  to  repudiate  tlm  Court’s 

inter n rotation  of  (ho  legislative  will.  A  limited  amount  of  this  so- 
|  calico  judgo-imulo  law  is  inevitable.  It  js  indigenous  to  our  litigious 

I  society.  However  inconvenient  and  unjust  this  modicum  of  tempo- 
rnry  and  I’OYersiblo  judicial  legislation  may  be,  the  prudent  and  con¬ 
servative  American  tradition  will  dictate  that  a  long-established  prac- 

^  tiro  of  ultimate  and  filial  judicial  review  by  the  Supreme  Court  should 
not  ho  changed  for  light  and  transient  causes.  Hut  when  a  long 
train  of  judicial  abuses  and  usurpations  pursuing  the  same  object 
-  threatens  to  reduce  (he  constitutional  nowens  of  the  legislative  arm 

II  to  impotence  in  the  face  of  threatened  Communist  despotism,  it  is 
the  duty  of  the  Congress  to  throw  off  tho  misused  mechanism  of  judi¬ 
cial  usurpation  and  provide  new  guards  for  the  security  of  its  con¬ 
stitutional  powers  aim  for  the  protection  of  the  country. 

Tho  record  of  the  Supreme  Court  during  the  past  2  years  in  all 
j  cases  affecting  Communists  and  communism  is  a  history  of  usurpa- 
I  (ions  and  invasions  of  the  constitutional  powers  of  Congress  and  the 

'  reserved  rights  and  responsibilities  of  the  States  of  the  Union.  Taken 

together,  the  I  ft  cases  cited  in  the  indicated  report  of  the  American 
j  Har  Association  committee  contain  examples,  not  merely  of  judicial 
legislation,  but  of  resulting  anarchy  where  Congress  and  the  Slates 
aro  left  powerless  to  detect  and/or  correct  the  evil  of  Communist 
subversion  which  is  thus  immunized  by  a  barricade  of  strange  judi¬ 
cial  constructions,  often  fabricated  from  the  wreckage  of  the  Court’s 
own  previous  decisions. 

In  tho  Nelson  case  (350  U.  S.  497),  decided  April  2, 1950,  the  Court 
concluded  that  tho  Federal  Smith  Act  which  prohibits  the  knowing 
advocacy  of  tho  overthrow  of  the  Government  of  the  United  States  by 
’  force  and  violence,  supersedes  the  enforceability  of  the  Pennsylvania 
Sedition  Act  which  prescribes  tho  same  conduct.  The  language  of 
|  section  3231  of  title  18  of  the  United  States  Code,  in  which  title  tho 
i  Smith  Act  appears,  declares : 

I  Nothing  in  this  title  shall  he  held  to  take  away  or  impair  the  Jurisdiction 
of  the  courts  of  the  several  States  under  the  Jaws  thereof. 

In  spite  of  this  explicit  direction  by  Congress,  the  Supreme  Court 
concluded  that  the  administration  of  such  State  acts  would  conflict 
with  the  operation  of  the  Federal  plan.  The  effect  of  this  decision 
|  was  to  render  the  antisedition  laws  of  42  States  and  those  of  Alaska 
J  and  Hawaii  unenforceable. 

A  few  weeks  later,  April  30,  1956,  the  Supreme  Court  reversed  the 
order  of  a  Federal  circuit  court  of  appeals  which  had  found  that  the 
Communist  Party  was  a  Communist-action  organization  and  as  such 
i  was# subject  to  the  registration  provisions  of  the  Federal  Subversive 
Activities  Control  Act  (Communist  Party  v.  Subversive  Activities 
Control  Pout'd,  351  U.  S.  115).  The  most  severe  criticism  of  this  deci¬ 
sion  is  found  in  the  dissenting  opinion  of  Justice  Clark.  Said  he: 

[The  majority]  refuses  to  pass  on  the  Important  questions  relating  to  the  consti¬ 
tutionality  of  the  Internal  Security  Act  of  1950.  a  bulwark  of  the  congressional 
program  to  combat  the  menace  of  world  communism  •  •  ♦  the  Court  here  dis¬ 
regards  Its  plain  responsibility  and  duty  to  decide  these  important  constitutional 
questions.  I  have  not  found  in  any  case  In  the  history  of  the  Court  where 
important  constitutional  Issues  have  been  avoided  on  such  a  pretext. 
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This  decision  loft  the  Communist  Party  free  to  imply  its  subvorsivo 
ti-ndo  wit liout effect i vo  restraint  by  State  or  federal  law.  Tbo  Federal 
Auti-Coninmnlst  Smith  Act,  for  tho  benefit  of  which  the  Court  hnd 
preempted  tho  anti-Communist  power  of  tho  States  ill  tho  Nelson  ease, 
was  emasculated  bv  the -Supremo  Court  on  Juno  17,  1057,  when  it 
decided  tho  ease  of  tho  Fourteen  California  Communists  v.  the  United 
States  (Yates  v.  IT.  S.,354  U.  S.2D81. 

In  it;  circuitous  concern  for  tho  civil  liberties  of  these  sworn  enemies 
of  all  lilierty,  tho  Court  decided  that  (caching  ami  advocating  tho 
forcible, overthrow  of  our  Government,  even  with  “evil  intent,”  was 
not  punislmhto  under  the  Smith  Act  ns  long  ns  it  was  “divorced”  from 
any  effort  to  instigate  action  to  tlint  end.  As  one  commentator  ob¬ 
served  nt  tho  time,  “Tho  Court’s  criteria  would  make  it  hard  to  convict 
anyone  of  any  kind  of  subversion  unless  ho  wero  caught  throwing  a 
bomb.”  (Why  Not.  Investigate  tho  Court?  llurnhum,  National  Re¬ 
view,  July  20.  1057.) 

The  Courrs  decision  in  tho  case  of  the  14  Communists,  when  added 
to  its  order  in  the  case  of  tho  Subversive  Activities  Control  Hoard  and 
then  combined  with  its  conclusion  in  tho  Nelson  ease  equals  a  “no- 
mau’s  land”  where  tho  deadly  Communist  conspiracy  now  flourishes 
free  from  effective  interference  by  State  or  Federal  authorities. 

This  is  the  cumulative  effect  of  but-  3  of  tho  15  offending  Supremo 
Court  decisions  that  are  cited  and  criticized  by  tho  indicnteuconunitteo 
of  tho  American  liar  Association. 

Tho  Constitution  empowers  Congress  to  provide  for  tho  common 
defense  of  tho  United  States  and  pursuant  to  this  power,  Congress 
is  currently  providing  more  than  $40  billion  a  year  for  tho  common 
defense  again  communism.  Tho  Constitution  likewise  empowers 
Congress  to  make  all  laws  which  shall  be  necessary  and  proper  to 
carry  this  tremendous  expenditure  into  effective  execution.  Never¬ 
theless,  while  Congress  can  and  does  conscript  and  spread  millions 
of  our  men  and  billions  of  our  money  through  70  nations  to  chock 
tho  activities  of  Communists  nml  communism  throughout  the  world. 
Congress  is  presently  stripped  of  its  power  to  check  Communists  and 
communism  within  tho  United  States  itself..  This  condition  is  what, 
the  opponents  of  your  bill.  Mr.  Chnirmnn,  will  defend  as  the  “sep- 
aration-of-powers”  principle  in  American  constitutional  law.  It  is 
indeed  a  striking  example  of  the  separation  of  powers:  The  separa¬ 
tion  of  anti-Communist.  powers  from  Congress  and  the  States  by 
judicial  usurpation — leaving  the  country  defenseless  against-  its  sworn 
and  deadly  enemies.  This  supreme  judicial  “check  and  balance”  was 
not.  directed  at  Congress  merely,  but.  at  all  branches  of  State  and 
Federal  Government  including  the  State  courts  and  inferior  Federal 
courts,  the  decisions  of  both  of  which  were  pulverized  indiscriminately 
in  the  Supreme  Court’s  eagerness  to  protect  the  civil  liberties  of  nil 
those  accused  of  Communist  subversion.  In  a  speech  which  you  gave 
other  the  radio,  Senator  Jenner,  you  have  summarized  this  sweeping 
subordination  of  all  other  judgments  to  the  Supreme  Court’s  own 
capricious  will,  and  I  think  it  deserves  repetition.  From  Senator 
Jenner’s  speech : 

If  the  Court  had  erred  only  once  or  twice,  reasonable  uien  could  find  excuses 
for  it.  But  what  shall  we  say  of  this  parade  of  decisions  that  came  down  from 
our  Highest  Bench  on  Red  Monday  after  Red  Monday?  The  Senate  was  wrong. 
The  House  of  Representatives  was  wrong.  The  Secretary  of  State  was  wrong. 
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TJio  Department  of  Justice  wan  wrong.  Tho  Hlnto  legislature*  were  wrong. 
Thu  State  court*  wort*  wrong.  Tho  pro*eriitor*,  hot li  Perioral  nml  State,  wore 
wrong,  Tlio  Jurle*  wort*  wrong.  Tin*  Federal  Hu  roan  of  Divextlgalfon  wan 
wrong.  Tho  I  royalty  Review  Hoard  woh  wrong.  Tin*  New  York  Hoard  of  Kdu- 
eatlon  was  wrong.  Tlio  California  bur  exarnlnera  were  wrong.  The  (California 
(Committee  on  Cn-Anierlean  Aetlvltlea  wa*  wrong.  The  Ohio  Cotmnlfteo  on 
Un-Ainerleati  Activities  was  wrong.  Everybody  was  wrong,  except  the  attorney* 
for  the  (ComiaunlHt  eoiiHpIraey  and  the  majority  of  the  I  foiled  State*  Supreme 
Court  (Manton  Forum  ItrouricuHt  151,  AiigUHt  IS,  1057). 

Tlio  Senator  might  Imvo  added  that  the  proponents  of  tlio  Com¬ 
munist  conspiracy  arc  seldom,  if  over,  wrong  when  they  appeal  to  the 
Supremo  Court  asking  protection  for  Communist  agents  and  punish¬ 
ment  for  tho  enemies  of  communism.  When  these  enemies  of  the 
Communist  conspiracy  appeal  to  tlio  Supremo  Court  for  protection,  a 
different  construction  of  civil  liberties  is  in  order.  For  instance,  last 
January  20,  in  the  case  of  Karadzale  v.  A rtukovin  (No.  402,  October 
term,  1957),  tho  Supreme  Court  granted  certiorari,  reversed  the  lower 
courts,  denied  the  writ  of  habeas  corpus  which  had  been  granted  to 
tho  defendant,  Artukovic,  and  effectively  handed  this  anti-Commu- 
nist  over  to  Tito's  government  for  deportation  and  ultimate  death  in 
Yugoslavia. 

The  best  summation  of  tho  broad  Communist  coverage  afforded  by 
some  of  tho  listed  decisions  came  in  a  touching  tribute  to  tho  Supremo 
Court  from  tho  Communist  Daily  Worker.  Said  this  official  organ  of 
tho  Communist  Party: 

The  Court  delivered  a  triple-barrelled  attack  on  (1)  the  Department  of  Justice 
and  Its  Smith  Act  trials;  (2)  the  free-wheeling  congressional  Inquisitions;  and 
(3)  the  hateful  loyalty-security  program  of  the  Executive.  Monday,  June  17,  Is 
already  n  historic  landmark  •  •  •  the  curtain  Is  closing  on  one  of  our  worst 
Iierloris  (editorial,  Dally  Worker,  June  19,  1057). 

In  a  recent  case,  four  judges  of  the  Federal  Court  of  Appeals  in 
Washington  went  on  record  with  the  belief  that  in  its  “triple- barrel cd 
attack”  tho  Supremo  Court  on  June  17, 1957,  had  destroyed  the  House 
Committee  on  Un-American  Activities  altogether.  Five  of  their  col¬ 
leagues  disagreed  and  so  the  House  committee  is  thus  saved  by  an 
eyelash  while  an  appeal  is  pending  to  the  Supreme  Court  to  see  which 
group  of  Federal  judges  is  right  about  the  Supreme  Court’s  “triple- 
barrelled  attack,”  not  upon  communism,  but  upon  a  committee  of  the 
House  of  Representatives. 

The  Supreme  Court  decesion  in  question  is  Watkins  v.  United  States 
(864  U.  S.  178).  Abraham  Lincoln  said  of  the  Supreme  Court  deci¬ 
sion  in  the  Dred  Scott  case,  that  it  was  “based  on  assumed  historical 
facts  which  are  not  really  true.”  The  same  may  be  said  of  the  Wjatkins 
decision  which  torpedoed  the  House  Un-American  Activities  Com¬ 
mittee. 

The  Chief  Justice’s  opinion  in  Watkins  points  to  the  “Royal  Com¬ 
missions  of  Inquiry  as  something  to  be  imitated  by  congressional 
committees  because  of  the  Royal  Commission’s  success  in  fulfilling 
their  fact-finding  missions  without  resort  to  coercive  tactics”  ( Wat¬ 
kins  v.  United  States^  1  L.  ed.  2d  1273. 1286). 

The  report  of  the  Canadian  Royal  Commission,  which  was  created 
on  February  6,  1946,  to  investigate  the  subversion  disclosed  by  Igor 
Gouzenko,  and  the  report  of  the  Australian  Royal  Commission,  which 
was  created  on  May  3, 1954,  to  investigate  the  subversion  disclosed  by 
Vladimir  Petrov,  reveal  the  following  differences  between  the  meth- 
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oils  used  by  Royal  commissions  and  the  methods  used  by  congressional 
committees  investigating  subversion  (report,  of  the  Canadian  Royal 
Commission,  Juno  27, 1040,  tip.  040-084,  and  English  authorities  thoro 
cited:  report  of  tho  Australian  Royal  Commission,  August  22,  1055, 
pp. 437-458). 

1.  Royal  commissions  can  arrest,  and  jail  witnesses.  Congressional 
committees  have  no  such  power. 

2.  Royal  commissions  can  hold  witnesses  without  bail  and  incom¬ 
municado  for  many  days  and  until  after  they  nro  questioned.  Congres¬ 
sional  committees  hnvo  no  such  power. 

3.  Royal  commissions  can  compel  witness  to  testify  and  impose 
sanctions  for  refusing  to  testify.  They  do  not  recognize  a  “lifth 
amendment’'  or  privilege  against  self-incrimination,  as  do  our  con¬ 
gressional  committees. 

4.  Royal  commissions  can  have  their  police  agents  search  witnesses’ 
homes  and  seize  their  papers.  Congressional  committees  have  no  such 
power. 

5.  Royal  commissions  may  forbid  a  witness  to  have  his  lawyer  pres¬ 
ent  at-  tlio  hearing.  Congressional  committees  permit,  a  witness  to 
hnvo  his  lawyer  present,  nml  even  to  consult  with  him  beforo  answer¬ 
ing  each  specific  question. 

6.  Royal  commissions  can  requiro  all  concerned  in  the  inquiry,  in¬ 
cluding  witnesses,  to  tnko  an  oath  of  secrecy.  Tho  questioning  l>y  tho 
commissions  can  be  secret  and  since  only  'selected  excerpts  from  tho 
testimony  nro  then  mndo  public,  it  is  impossible  to  know  whether  a 
fair  selection  was  made.  Most  congressional  committee  hearings  nro 
public,  and  open  to  tho  press. 

7.  Royal  commissions  are  not  subject  to  or  under  tho  control  of 
the  courts^  Parliament,  or  tho  Cabinet,  nml  a  commission  “is  the  sole 
judge  of  its  own  procedure.”  Congressional  committees  nro  com¬ 
pletely  subject  to  Congress,  and  they  need  the  assistance  of  tho  courts 
in  dealing  with  contemptuous  witnesses. 

Just  ns  footprints  reveal  the  animal  which  passed  by,  so  do  tho 
footnotes  in  the  Watkins  case  reveal  the  sourco  of  the  Court’s  error 
as  to  the  powers  of  royal  commissions.  As  tho  Chief  Justice  relied 
on  a  book  written  by  a  Swedish  Socialist  in  deciding  Brown,  v.  Board 
of  Education  (347  U.  S.  483,  494  (1954)),  so  does  the  Chief  Justice 
twice  cite  an  article  written  by  a  British  Socialist,  for  the  assumed 
historical  fact  which  is  not  correct,  namely,  that  “Seldom,  if  ever, 
have  these  commissions  been  given  the  authority  to  compel  the  testi¬ 
mony  of  witnesses”  (18  Chicago  L.  Rev.  832).  ‘The  article  is  replete 
with  derogatory  references  to  congressional  committees.  The  two 
royal  commissions  most  nearly  comparable  in  purpose  to  the  House 
Un-American  Activities  Committee  often  used  their  authority  to 
compel  the  testimony  of  witnesses. 

Another  assumed  historical  fact  in  the  Watkins  majority  opinion 
which  is  not  true  is  the  statement : 

In  the  decade  following  World  War  II,  there  appeared  a  new  kind  of  con¬ 
gressional  Inquiry  unknown  in  the  prior  periods  of  American  history. 

The  majority  of  the  Court  is  referring  to  the  House  Un-American 
Activities  Committee  hearings.  Had  the  majority  read  the  history 
of  this  committee  for  the  years  1938-48,  written  by  its  chief  investi¬ 
gator  during  the  decade,  or  the  committee’s  annual  reports,  it  would 
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have  realized  that  the  hearings  held  by  Chnirman  Martin  Dies  in 
the  period  1038-44  wore  no  different  in  subject  matter,  scope,  and 
inothods  than  the  hearings  hold  in  the  decade  following  World  War  II 

«ling,  ltobcrt  E.,  tho  Red  Plot  Against  America,  Droxol  Hill, 
dl  Publishing  Co.,  1040). 

lluring  tho  10  years  of  vigorous  activity  by  the  House  Un-Ameri¬ 
can  Activities  Committee  prior  to  the  WatKinB  decision,  the  com¬ 
mittee’s  actions  lmd  never  been  criticized  by  the  Supreme  Court  and, 
on  4  occasions,  tho  Court  refused  to  set  aside  contempt  convictions 
imposed  on  witnesses  who  balked  at  testifying  before  this  committee 
(M islev  v.  United  Stales ,  170  F.  2d  273  ( 1048) ,  appeal  dismissed 
338  I J.  S.  180,  100;  liarsky  v.  United  States ,  167  F.  2d  241, 240  cert, 
denied,  334  U.  S.  843  (1048) ;  Lawson  v.  United  States ,  176  F.  2d 
40,  cort.  denied,  330  U.  S.  034  (1050);  United  States  v.  Josephson , 
105  F.  2d  82,  cert,  denied,  333  U.  S.  838  (1048) ). 

in  none  of  the  enumerated  15  cases  involving  communism  do  the 
majority  members  of  the  Court  give  any  indication  thnt  they  are  in¬ 
formed  on  tho  subject  of  communism,  or  that  they  have  in  any  way 
studied  cither  tho  writings  of  the  Communist  leaden*,  tho  numerous 
exposures  of  the  Communist  conspiracy  from  the  inside  which  began 
with  Ren  Gitlow’s  I  Confess,  or  the  authoritative  reports  on  Com¬ 
munist  espionago  and  subversion  written  by  congressional  commit¬ 
tees  and  by  the  head  of  tho  FIJI,  and  including  the  reports  of  this 
committee,  tho  subcommittee  before  whom  we  arc  this  morning. 

Salus  populi  suprema  lex.  Our  present  Chief  Justice  did  not  hesi- 
tnto  to  approve  the  order  putting  thousands  of  American  citizens 
of  Japanese  ancestry  into  concentration  camps  in  1942  when  he 
thought  this  was  necessary  to  protect  his  native  State  of  California 
from  subversive  activities.  Those  in  favor  of  this  move  argued  that 
tho  fact  there  was  no  evidence  of  sabotage  or  intended  sabotage  on 
tho  part  of  the  Japanese- Americans  in  California  proved  that  they 
were  well  organized  and  would  hold  back  until  they  could  strike  with 
maximum  effect  (U.  S.  Department  of  the  Interior,  War  Reloca¬ 
tion  Authority,  Wartime  Exile:  The  Exclusion  of  the  Japanese 
Americans  From  the  West  Coast,  Washington,  Government  Printing 
Office,  pp.  113, 126). 

Mild  by  comparison  are  the  steps  taken  by  Congress  and  the  States 
(which  these  16  cases  now  forbid)  to  protect  our  country  from  Com¬ 
munist  subversion,  which  presents  a  far  greater  clear  and  present 
danger  to  our  country’s  security.  We  are  spending  more  to  equip  and 
dofend  ourselves  and  our  allies  from  Communist  aggression  than 
we  ever  spent  to  stop  Japanese  aggression.  The  Japanese  were  unable 
to  steal  any  of  our  military  secrets,  but  the  Communists  have  stolen 
many  of  our  military  secrets,  including  all  the  secrets  of  our  atomic 
and  hydrogen  bombs  which  were  known  to  Dr.  Klaus  Fuchs  and  Dr. 
Bruno  Pontecorvo.  The  Communist  aggressors  control  more  than 
10  times  the  population  and  land  area  than  the  Japanese  had.  The 
137,000  casualties  we  sustained  trying  to  stop  communism  in  Korea 
are  equivalent  to  the  casualties  we  sustained  in  any  equal  period  of 
time  in  the  J apnnese  war. 
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Tluw  is  ample  precedent  mid  authority  for  Ilia  means  to  Im  used 
by  S.  2616  to  atroinplisli  its  purpose.  Aifiele  III,  section  2,  of  our 
Constitution  provides  that  - 

the  Uurrcmc  I'ourl  shall  Imvo  apiH'llntn  JarlKdlrtlmi,  Imlh  as  to  Imv  mat  furl, 
with  smli  exception*,  and  11  tutor  surh  leKulnllnn*  t\n  Hie  Cmijmss  hIiiiII  itmfce. 

Congress  has  on  a  nmnlier  of  occasions  deprived  the  Federal  min  is 
of  all  jurisdiction  to  hear  certain  cases  and  these  jurisdictional  regu¬ 
lations  have  always  hern  upheld.  Thus  in  the  UNO's  when  liberals 
thought  the  Federal  judiciary  was  leaning  too  far  to  the  right,  they 
sponsored  ami  won  approval  of  legislation  whieli  look  away  the 
jurisdiction  of  the  Federal  courts  in  iuiiiorlant  tiehls.  Propniieiils 
\  of  this  legislation  argued  that  the  Federal  judiciary  was  either  imiii- 

i  formed  or  misinformed  on  the  subjects  of  labor  disputes,  Stale  tax 

laws,  and  public  utility  rales.  The  two  leading  liberal  members  of 
,  (\>iigivsss^oiisomhlie*Norrls*Ija( iiumlia  Art  PJlHh S. C.  A.  102  100) 

J  (ivporled  in  the  press  as  having  lieen  lira  fled  by  a  liresent  member 

of  the  Court),  winch  deprived  all  Federal  minis  or  jurisdiction  to 
issue  injunctions  in  most  lalnir  disputes.  In  11>3I,  the  Congivss 
*  passed  legislation  which  deprived  the  district  courts  of  jurisdiction 

to  enjoin  the  assessment  or  lew  of  Stale  taxes  (28  U.  S.  (?.  A.  1311), 
and  also  to  interfere  with  public  utility  rates  lixed  by  a  Stale  (28 
U.S.C.  A.  1312),  notwithstanding  the  fad  that  FeileralVonstiliilionnl 
rights  may  have  been  violated.  None  of  these  laws  has  been  ivpealed 
and  all  have  lieon  sustained  by  the  courts. 

Passage  of  S.  2010  will 'slop  the  Coninuniists'  boast  that  as  a 
result  of  the  nvent  Court  decisions  they  don’t  have  to  tell  Federal 
or  State  investigators  anything  but  Unit  the  Fill  has  to  tell  the 
Communists  everything.  Passage  will  serve  notice  to  Initli  sides 
of  the  Iron  Curtain  that  America’s  internal  security  is  adequate 
to  meet  all  Soviet  subversion. 

The  constitutional  provision  for  the  enactment  of  this  bill  is  crystal 
clear.  Much  has  liecn  said  alxutt  the  sopnration-of-powors  principle. 
1  want  to  emphasize  that  no  express  provision  of  the  Constitution 
provides  for  the  "separation  of  powers’*  or  for  the  “independence 
of  the  judiciary”  principles  which  are  now  advanced  as  arguments 
against  S.  2046.  On  the  contrary,  Congress  is  expressly  authorized 
to  do  what  this  bill  proposes  to  accomplish.  No  such  provision  of 
the  Constitution  can  lie  regarded  as  surplusage.  No  such  provision 
lias  ever  been  so  regarded  by  Congress  or  tho  courts. 

Nevertheless,  in  my  judgment,  the  fact,  that  this  bill  is  well  sup¬ 
ported  by  historical  and  legal  precedent  is  secondary  to  the  realities 
of  our  war  against  communism.  The  Rockefellers,  tho  Gaithers,  and 
others  are  reporting  to  us  that  the  United  States  is  threatened  with 
annihilation  by  the  Communists.  The  President  confirms  this  and 
so  docs  the  Defense  Department.  Senate  bill  2646  presents  us  with  a 
condition  rather  than  a  theory.  Strong  as  we  are  and  strong  as  we 
may  become  in  our  anti-Communist  military  bastions  here  and  around 
the*  world,  the  fact  remains  that  the  immunities  which  these  Supremo 
Court  decisions  extend  to  our  enemies  here,  behind  our  own  lines, 
will  still  obtain  when  and  if  our  cold  war  with  communism  and 
Communists  suddenly  gets  hot.  Can  Congress  provide  for  the  com¬ 
mon  defense  in  spite  of  the  interdictions  of  the  Supreme  Court?  The 
Constitution  says  that  Congress  can  and  your  bill,  Mr.  Chairman, 
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propose  (lull  it  do  so.  In  my  opinion  I  ho  issue  Indore  f  liin  commit- 
Iit  ih  jiiKl  ns  simple  iih  f  lull. 

Scniilor  dKNNKir,  I  certainly  want  lo  (hank  you,  Dean  Manion,  for 
a  splendid  stateineiil. 

Ait  I  Into  any  questions,  Air.  Hourwine? 

Mr.  Soiuiwink.  I  would  like  lo  ask  llm  dean  2  or  questions,  if  I 
inn  v. 

{Srnalor.lnNNK.il.  Proceed. 

Mr.  SoimwiNH.  Dm n  Manion,  wind  do  you  think  of  Ilia  argument 
dial,  nrtiele  III,  paragraph  2,  clause  (2),  of  the  Constif ufion,  giving 
dm  Congress  authorily  lo  make  restrict  ions  and  regulations  respecting 
dm  Hiipivnie  Court's*  appellate  poweis,  must  lm  construed  as,  first, 
a  grant  of  absolute  power  and  (lam  a  grant  of  minor  aulhorif.y  lo  the 
Congress  lo  Im  exercised  with  respect  to  the  prior  grant  of  absolute 
power,  thus  leaving  Congress  in  a  posifion  to  make  only  minor 
regulations? 

Mr.  Manion.  Well,  I  flunk  that  is  nil Imr  specious  and  completely 
nn just i tii'il.  There  is  no  judicial  precedent  putting  that  kind  of  a 
conclusion  on  I  Ids  grant.  and  I  his  hill,  if  that  in  substance  las  admitted, 
does  not  violate  il.  Tim  jurisdiction  of  the  Supreme  Court  is  not 
being  swept  aside,  the  appelate  jurisdiction  or  the  Supreme  Court 
at  all,  and  nobody  has  a  vested  rigid  to  appeal  to  the  Supreme  Court, 
All*.  Hourwine.  Any  lawyer  who  lias  tried  to  get  a  certiorari  for  a 
taxpayer  knows  il  is  next  to  inmossihle  to  get  the  Supreme  Court  to 
t  consider  all  cases  find  come  up  from  lower  jurisdictions,  They  regu¬ 
late  (heir  own  appellate  jurisdiction  very  seriously  and  iri  a  far  more 
sweeping  way  than  Senator  Jcnncr’s  lull  proposes  to  regulate  it  or 
restrict  it,  hut  if  I  might  underscore  one  point,  which  it  seems  to  me 
is  not  miniciently  emphasized,  as  you  know  ns  counsel  for  this  com¬ 
mittee,  amt  as  Senator  Jcnner  well  knows,  all  of  the  men  officially 
connected  with  this  subcommittee  in  its  magnificent  work  during  the 
past  yearn,  this  Communist  menace  is  a  pervasive  thing.  We  are  not 
lighting  Hitler,  or  Caesar,  or  Nnpolean.  We  know  that  every  country 
that  has  been  captured  by  communism  since  the  end  of  World  War 
II  has  been  taken  by  its  fifth  column.  They  took  China  with  Chinese. 
They  took  Czechoslovakia  with  Czechs.  They  took  Hungary  .with 
Hungarians.  And  they  propose  to  take  America  with  Americans. 
These  decisions  in  cumulative  effect  gives  them  the  rigid  to  do  that 
without  interference. 

The  Supreme  Court,  in  my  judgment,  makes  the  same  mistake  that 
so  many  commentators  and  editorial  writers  make  on  the  subject  of 
1  communism.  They  recognize  there  is  a  Communist  menace  in  the 

I  Middle  East,  and  that  there  is  something  about  East  Germany  which 
is  wrong.  They  fail  to  recognize  that  the  Communist  who  operates 
in  Washington  operates  under  the  same  directives  that  the  Communist 
i  operates  under  in  Moscow,  and  that  there  is  no  difference  between 
the  line  of  authority  between  Khrushchev  and  his  Moscow  minions 
j  who  carry  out  his  will  over  there. 

;  Mr.  Sourwixk.  In  the  Dennis  ease,  Dean  Manion,  the  Supreme 
j  Court  did  recognize  that  communism  was  a  conspiracy  and  that  it 
j  was  aimed  at  the  security  of  the  United  States.  In  some  of  the  more 
v  recent  decisions,  especially  the  Yates-Schneiderman  cases,  which 
you  characterize  as  the  14  California  Communist  cases,  there  appears 
*  to  be  a  reversal  of  the  decision  there. 
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Mr.  Manion.  Yes. 

Mr.  Souhwink.  Tho  Communist  Party  is  just  treated  ns  another 
political  party. 

Mr.  Manion.  That  is  what  alarmed  mo;  yes, sir. 

Mr.  Sou itw ink.  Wlmt  do  you  think  of  tho  argument  Hint  sinco  tho 
Supremo  Court  is  given  original  jurisdiction  over  cases  to  which  a 
Stuto  is  a  partyt  and  sinco  original  jurisdiction  necessarily  compre- 
bonds  np]K>llato  jurisdiction,  tho  Congress  cannot  tnko  away  from  tho 
Supremo  Court  its  appellate  jurisdiction  over  any  caso  to  which  a 
State  is  a  party  ? 

Mr.  Manion.  Well,  I  tnko  exception  to  tho  minor  promise,  Mr. 
Sounviiio.  I  do  not  think  (hat  tho  grnntof  original  jurisdiction  to  tho 
Supremo  Court  in  Stuto  cases  contemplates  nppollnto  jurisdiction  in 
State  cases.  Any  State  which  desires  to  lilo  a  suit  of  any  kind  in  tho 
Supremo  Court  of  tho  United  States  has  a  constit  utionnl  right  to  do  it. 
anil  neither  Senator  Jenner's  hill  nor  any  other  bill  can  doprivo  it  or 
that  right  because  it  is  written  uucquivocably  into  tho  Constitution,  but 
Congress  has  tho  same  right  to  nut  exceptions  upon  appeals  hy  States 
through  lower  courts  if  they  elect  to  start  down  thoro  thnt  it  has  to 
interfere  with  tho  appellate  jurisdiction  of  tho  Supremo  Court  in  any 
case  in  which  tho  individual  may  bo  involved.  , 

Mr.  Sou rw ink.  In  other  words,  you  are  saying  unequivocally  that  1 
original  jurisdiction  does  not  comprehend  nppollnto  jurisdiction,  but 
they  are  two  dilTerent  things? 

Mr.  Manion.  Entirely,  it  seems  on  tho  faco  of  it  tho  reason  tho 
Supremo  Court  is  given  original  jurisdiction  in  enses  involving  States 
goes  back  to  tho  dignity  of  tho  State.  It  was  understood  by  tho  men 
who  framed  tho  Constitution  that  it  should  not  bo  dragged  up  through 
appellate  courts,  but  should  bo  nblo  to  go  to  headquarters  and  get  a 
final  answer  at  that  point,  but  if  any  Stato  was  going  to  work  its  way 
up  through  tho  lower  courts  that  was  invoking  appellate  procedures 
which  tho  Constitution  gave  tho  Congress  tho  right  to  regulate. 

Mr.  Sourwinr.  Will  you  comment,  Dean  Manion,  on  the  argument 
that  under  tho  lino  of  cases  which  began  with  Mr.  Story’s  doctrmo  that 
tho  Supremo  Court’s  appellate  power  is  constitutionally  granted,  tho 
Congress  actually  does  not  have  tho  power  to  strip  tho  Supremo  Court 
of  its  appellate ’jurisdiction  in  toto  or  of  any  substantial  segment 
of  it  ? 

Mr.  Manion.  Well,  I  don’t  know  exactly  what  authority  there  is  for 
that  conclusion.  Tho  Constitution  in  many  cases  gives  full  grants 
of  power  and  then  subsequently  puts  checks  upon  the  exercise  of  that 
power.  For  instance,  in  the  caso  of  Congress.  Congress  is  empowered 
in  sect  ion  1  to  do  certain  things  and  then  in  section  0, 1  believe  it  is,  but 
no  direct  tax  and  so  forth  shall  be  passed,  and  all  of  these  general 
powers  are  subsequently  qualified  by  restrictions.  So  a  general  grant 
of  power  which  is  followed  by  n  grant  to  Congress  of  the  right  to  re-  § 
strict  it  in  certain  ways,  it  seems  to  me,  is  pretty  clear.  |j 

Mr.  Sourwinr.  Dean  Manion,  it  is  true,  is  it  not,  that  all  of  the  line  ji 
of  eases  following  the  Story  doctrine  and  taking  the  position  that  the  ( 
appellate  power  is  constitutionally  granted  arrive  at  the  same  result  as  * 
the  other  line  of  cases  by  assuming  that  whenever  Congress  has  in  terms  r 
presumed  to  grant  appellate  authority,  what  it  has  actually  been  doing 
is  by  implication — that  is,  by  leaving  them  out — indicating  the  areas  If 
in  which  it  was  restricting  authority?  | 
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Mr.  Manion.  Timlin  right,  ,  .  . 

Mr.  Sourwine.  So  Unit  both  that  lino  of  cases  and  the  majority 
lino  of  cases  which  hold  that  unless  Congress  grunts  appellate  auth¬ 
ority  the  Supremo  Court  has  none,  so  that  both  of  those  lines  of 
cases  arrivo  at  the  same  result  so  far  as  it  concerns  affirmance  of  tho 
right  of  Congress  to  rcgulato  and  restrict  appellate  authority? 

Mr.  Manion.  That  is  true.  1  might  point  out  in  that  connection, 
Mr.  Sourwine,  that  Justice  Douglas  himself  in  his  latest  book,  Wo,  the 
Judges,  states  unequivocally,  and  1  can  supply  the  pnge  number  for 
the  rucord  later,  that  Congress  1ms  complete  control  over  the  juris¬ 
diction  of  tho  courts.  This  is  a  very  recent  statement  by  ono  of  the 
involved  Justices  himself. 

1  have  novel*  seen  that  control  of  appellate  jurisdiction  seriously 
quest  ioned  until  this  bill  was  dropped  into  the  hopjier. 

Mr.  Sourwine.  Have  you  over  run  across  a  cuso  which  held  thnt 
thoro  was  a  basis  for  questioning  tho  right  of  tho  Congress  to  regu¬ 
late  or  make  exceptions  to  tho  appellate  jurisdiction  ? 

Mr.  Manion.  1  never  have,  and  it  was  always  my  judgment  as  a 
constitutional  law  teacher  that  over  since  the  McCardlo  ense,  where 
Congress  lifted  tho  consideration  of  this  caso  out  from  under  tho 
Supromo  Court  right  while  they  wcio  debating  it,  and  the  Supreme 
Court  unanimously  agreed  that  Congress  had  the  right  to  do  so, 
it  wold  seem  to  me  that  that  was  an  all-time  affirmance  of  the  power. 

Mr.  Souhwink.  I  would  like  to  ask  you  some  questions  about  tho 
impact  of  congressional  amendments  upon  this  provision.  You  have 
said  in  oircct  tliat.  tho  clause  of  the  Constitution  granting  the  power  is 
necessarily  nlTected— that  is,  granting  the  appellate  power — is  neces¬ 
sarily  affected  by  the  portion  of  the  same  clause  which  gives  the  Con¬ 
gress  the  power  to  regulate. 

Mr.  Manion.  That  is  right. 

Mr.  Souhwink.  It  has  been  contended  here  that  either  of  2  amend¬ 
ments  to  the  Constitution  might  affect  that  grant  of  power  in  article 
III,  clause  (2),  paragraph  2.  With  respect  to  one  of  them,  the  14tli 
amendment,  would  you  have  any  comment?  Does  the  14th  amendment 
constitute  in  any  way  a  prohibition  upon  the  Congress,  or  is  it  solely  a 
prohibition  upon  the  States? 

Mr.  Manion.  It  has  always  been  held  unequivocally  to  restrict 
the  States  and  not  Congress  at  all. 

Mr.  Manion.  From  that  standpoint  then  would  you  say  the  14th 
amendment  can  or  cannot  have  any  impact  upon  the  grant  of  author¬ 
ity  to  Congress  to  regulate  the  appellate  jurisdiction  of  the  Supreme 
Court? 

Mr  .  Manion.  Well,  in  all  of  my  reading  of  cases  and  comments  I 
have  never  heard  that  argument  made  before,  Mr.  Sourwine. 

Mr.  Sourwine.  It  has  been  made  here. 

Dean  Manion,  the  argument  has  also  been  made  here  that  the  5th 
amendment  has  an  impact  upon  the  congressional  authority  to  regu¬ 
late  and  restrict  the  appellate  jurisdiction  of  the  Supreme  Court, 
and  that  if  any  of  the  classifications  in  Senator  Jenners  bill  are  un¬ 
reasonable  there  is  a  lack  of  due  process  which  might  render  the  bill 
unconstitutional.  The  witness  who  made  this  statement  did  not  con: 
tend  that  any  of  the  provisions  were  unconstitutional,  but  he  sug¬ 
gested  that  a  court  might  find  them  so,  and  that  this  was  a  serious  con¬ 
stitutional  problem.  Would  you  comment  on  that? 
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Mr.  Man-ion.  Well,  again.  1  think  (lint  is  a  very  farfetched  argu¬ 
ment.  It  is  like  some  of  the  testimony  I  mid  on  the  train  where 
one  of  the  witnesses  raised  the  possibility  that  the  Supreme  Court 
might  hold  this  hill  unconstitutional  and  go  nliead  and  entertain 
appellate  jurisdiction  anyhow. 

Well,  if  the  Court  isnt  going  to  obey  Congress,  then  the  justifica¬ 
tion  for  legislation  even  more  drastic  than  Senator  Jenifer  has  sug¬ 
gested  would  seem  to  Ik*  in  order.  I  cannot  imagine  that  any  judicial 
interpretation  would  reach  into  the  fifth  amendment  to  take  from  Con¬ 
gress  a  power  that  is  given  to  it  in  the  most  express  language,  the 
power  to  make  exceptions  to  the  nppellulo  jurisdiction  of  the  Su¬ 
preme  Court. 

Mr.  Sourwine.  Even  assuming,  Dean  Manion,  that  there  is  such 
a  constitutional  problem,  would  you  have  a  judgment  on  whether  the 
classifications  in  Senator  Jennor’s  bill  avo  reasonable? 

Mr.  Manion.  Well,  1  think  they  are  entirely  reasonable. 

Mr.  SouuwiNK.  There  are  none  of  those  classifications  which  come 
down  to  a  particular  individual,  is  there? 

Mr.  Manion.  Oh.  no. 

Mr.  SouuwiNK.  There  js  nothing  that  would  rest,  especially  upon 
a  particular  class  of  individuals? 

air.  Manion.  No,  and,  Mr.  Sourwine,  everybody  is  so  sensitive 
about  the  possible  violation  of  civil  liberties  by  Communists  and  the 
fact  that  a  man  who  is  pushed  around  in  a  State  court  or  in  a  Fed¬ 
eral  court  should  have  a  right  to  go  to  the  Supremo  Court  and  lmvo 
his  case  looked  over  again.  How  about  murderers  and  embezzlers 
and  others  who  go  to  the  State  court  for  a  decision  which  is  final 
and  certiorari  is  denied,  and  that  is  it  ?  There  are  hundreds  of  prece¬ 
dents  which  deny  the  right  of  individuals  to  appeal  to  the  Supreme 
Court  of  the  United  States  whenever  in  their  judgment  due  process 
of  law  has  been  denied. 

Mr.  Sourwine.  One  more  point,  Dean:  There  has  been  consider¬ 
able  made  during  the  testimony  on  this  bill  on  what  opponents  of 
the  bill  say  is  a  serious  threat  of  lack  of  uniformity  of  decisions  if 
the  bill  becomes  law.  What  has  been  your  observation  with  respect 
to  the  tendency  of  the  Supreme  Court  to  grant  certiorari  in  cases  for 
the  purpose  of  producing  uniformity  in  the  decisions  of  the  various 
circuits? 

Mr.  Manion.  They  haven’t  been  at  all  good,  and  it  all  depends  on 
whose  ox  is  being  gored.  I  know,  for  instance,  the  farmers  in  Indi¬ 
ana  and  Ohio  who  have  been  trying  for  10  years  to  my  knowledge 
to  challenge  the  constitutionality  of  the  Agricultural  Adjustment 
Act.  which  forces  them  to  make  crop  allotments  and  penalizes  them 
if  tliey  do  not.  None  of  those  men  have  ever  been  able  to  get  their 
cases  entertained  by  the  Supreme  Court,  although  some  of  them 
have  mortgaged  their  farms  in  order  to  make  the  appeal. 

No  concern  is  shown  for  the  taxpayers.  I  can  point  out  circuit 
courts  of  appeal  where  a  certain  rule  with  respect  to  tax  valuation 
applies,  ana  the  Bureau  of  Internal  Revenue  goes  ahead  on  the  rule 
that  if  you  want  the  circuit  court  to  decide  that,  go  ahead  and  pay 
the  money  for  the  appeal.  There  is  no  great  passion  for  uniformity, 
Mr.  Sourwine,  in  taxpayers’  eases.  It  seems  to  me  these  taxpayers 
should  be  entitled  to  the  same  vigilance,  according  to  the  Constitu- 
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tion,  nml  they  do  not  get  the  same  care  and  scrutiny  that  the  litigants 
in  the  14  cases  got. 

Mr.  Sourwine.  The  witnesses  hero  have  also  deplored  what  they 
say  will  bo  a  loss  of  uniformity  of  decision  among  the  State  courts 
of  last  resort  if  this  bill  should  pass.  Would  you  Imvo  a  comment 
on  the  present  state  of  uniformity  among  the  State  courts  of  last 
resort? 

Mr.  Manion.  There  is  the  widest  kind  of  disparity.  Nobody  is 
disturbed  about  it.  Various  criminal  codes  aro  variously  interpreted. 
If  any  litigant  feels  the  14th  amendment  is  being  violated  tic  can 
ask  for  certiorari  and  maybe  he  will  get  it  and  maybe  he  doesn’t.  The 
fact  that  there  is  an  attempt  to  make  a  uniform  determination  on 
these  things  has  never  been  serious. 

Mr.  Sourwine.  The  lack  of  uniformity  is  part  of  the  genius  of 
our  form  of  government. 

Mr.  Manion.  It  has  always  been  recognized  as  such.  It  is  con¬ 
templated  under  the  10th  amendment  that  the  State  shall  be  the  final 
arbiter  on  matters  which  resido  within  its  jurisdiction.  Nobody  has 
questioned  that  before.  As  a  practical  matter  it  seems  to  me  the  cases 
involving  congressional  investigation,  the  venue  will  be  in  Washing¬ 
ton,  D.  C.,  in  99  cases  out  of  100,  so  you  will  have  a  uniform  inter¬ 
pretation.  The  circuit  court  of.  appeals  in  this  District  will  be  the 
final  judge,  and  the  fact  they  can’t  run  over  to  the  Supreme  Court 
will  not  cause  any  lack  of  uniformity  in  these  cases,  in  my  judgment 

Senator  Jennkr.  There  are  no  further  questions,  Dean  Alanion. 
We  certainly  appreciate  your  being  here  and  giving  us  the  benefit  of 
your  long  experience. 

The  next  witness  is  Leonard  Boudin,  Emergency  Civil  Liberties 
Committee. 

Mr.  Sourwine.  Is  Mr.  Boudin  in  the  room  ? 

He  is  not  here, 

Mr.  Chairman,  I  do  not  have  it  with  me,  but  I  will  ask  permission 
to  place  in  the  record  at  this  point  the  correspondence  and  communi¬ 
cations  we  have  hail  with  the  Emergency  Civil  Liberties  Committee, 
of  which  Mr.  Boudin  was  to  represent. 

(Mr.  Boudin  later  appeared  and  testified  at  the  afternoon  session 
of  this  day.) 

Senator  Jenner.  They  may  be  made  a  part  of  the  record. 

(The  correspondence  follows : ) 

Emergency  Civil  Liberties  Committee, 

Xew  York ,  X.  Y.t  February  19, 1958 . 

Senator  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee, 

Senate  Office  Building,  Washington,  D .  C. 

Dear  Sir:  Will  you  please  permit  the  Emergency  Civil  Liberties  Committee 
to  testify  against  S.  2646,  hearings  on  which  I  understand  have  been  started 
before  your  committee? 

We  would  like  to  have  our  general  counsel,  Leonard  B.  Boudin,  testify  and 
would  prefer  Thursday,  March  6,  If  the  hearings  last  that  long.  If  not,  we  would 
like  to  be  called  as  near  the  end  as  possible. 

I  will  appreciate  your  notifying  me  when  it  would  be  possible  for  Mr.  Boudin 
to  appear. 

Very  truly  yours, 

Clark  Foreman,  Director . 

P.  S.  Would  you  also  please  send  us  a  copy  of  the  bill,  S.  2946  and  a  copy  of 
the  hearings  to  date? 
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Ktmuamy  y I,  MM. 

Nll\  IYAKK  t\MKMAN« 

Mfitvhm,  KwmycMCg  lAbwItr*  1/ownMMco,  Arm  Ymkt  A\  !*• 

IHah  Mh.  Inhuman  i  Hcimloi*  Nmdliuid  Im*  Mimed  over  in  me  your  leUer  of 
NYhmnvy  Hi  reqimidlng  Hum  for  tcMIimmy  by  your  itcitcrnl  eoniwel.  Imomtrd 
II.  klmnlliu  on  the  Mil  H*  Milk  You  hihh'IKv  you  nrofer  Thm*d«y»  Mttivli  ri(  If  Mm 
hearing*  ln*t  Um l  loo*,  unit  If  not*  would  like  In  tin  called  on  uem*  Mm  end  on 
|m«lb1<\ 

i'lvoeid  nlrtim  of  Mm  MthcommUlce  am  to  close  Mm  hearing*  on  Mnrrli  ft.  Thun 
1*  being  nUotliHt  In  yon  on  TutmlAt'i  kliovli  4.  Tim  hearing  will  convene  nt  lOt  NO 
a.  in>  In  riHnn  4V4,  He  imt*  Oltloo  llulntlng. 

I  tried  hvlco  In  reach  you  hy  telcidinim  Inday,  ol  hlmui  noon  mol  of  about 
n  iv  iu.%  in  mm  If  lid*  woulu  lm  sallsfoolory  \  Iml  Mm  reiHifl  In  IkiMi  hislnncc*  wan 
that  you  woreonl  In  lunch.  If  lids  dole  la  nut  wtllsfiu'lury.  It  ioo,v  Im  tmssllilo  In 
rtllni  Hum  for  nn  niTertraneo  hy  Mr.  Hnudln  on  on  curlier  tiny  \  hut  I'm  toiro  you 
will  venlUe  ihol  if  yon  wont  onnllmr  ilolo  yon  should  tot  mo  know  n*  sueedily 
n*  nnwlhhxn*  Mm  hom  ing  schedule  In  rnnldly  rilling  on. 

Your  oHenUon  In  \h%IUhI  In  Mm  eonnnlUeo  rule  rcunlrlug  Mm  nlrtloinont  of  n 
wUuom  In  lm  Kuhudllcd  o(  least  124  hunrn  In  advance  of  hln  testimony. 

8l«eere1>\ 

4.  II,  HmmwiNr,  VhUi  VmiMh 


UnytomNov  Hi vn.  lunmiM  (VxiMimn, 

AVm  IV*,  .V.  V.,  fVftrtfiii'jf  M.  Mn. 

Mr.  4.  U.  Awhwink, 

t'kfef  tMN unfit  tMwwIMce  oh  Mo  t/NiNritiw, 

%^OH»ltO  OfffC  IlNlMfHg,  W<ixMH#fo»,  I),  t\ 

IVtt*  Ma.  ShU'nwtXRi  Tlmnk  you  foe  your  lotlor  of  February  VI. 

Mi\  Mondin  will  communicate  with  you  hy  telephone  In  order  to  avoid  Mm 
contitci  with  hln  appearance  before  the  Mripromc  Court. 

Year*  sincerely, 

ClAHK  l*\)HKMAN,  iJfm70f% 

Memo  for  rile:  Mr*  llomUn  phoned.  asked  change  Mine  for  hln  lesMmony  from 
March  4  in  March  »\  Thin  won  agreed  In. 

4.  0.  8. 

8emrtor  •Ikxnkh.  The  next  witness  is  Arthur  »l.  Kivuml,  St.  IxihSh. 
Mo. 

STATEMENT  OF  ARTHUR  J.  FREUND,  ST.  LOUIS,  HO. 

Senator  Jkxxkk.  You  haven prepared  statement  f 

Mr.  Kmxn.  Yos. 

Senator  Jrx  xrk.  Aw  you  how  ns  «u  individual  or  representing  some 
organist  ion  t 

Air.  Fmaxo.  l  am  representing  no  organization. 

Senator  Jkxxkr.  You  may  proceed. 

<  Mr.  FKrrxn.1  appear  Itefore  this  Subcommittee  on  Tnleriml  Secu¬ 
rity  at  the  invitation  of  Senator  Thomas  C.  llennings,  Jr.,  of  my 
State  and  Hon.  J.  O.  Sourwine,  .chief  counsel  for  the  subcoimnittco, 
to  express  my  views  on  S.  St>4t*.  My  |K>sition  may  bo  stated  simply 
ami  without  qualification.  1  am  unalterably  opposed  to  tho  enact¬ 
ment  of  this  measure. 

It  is  now  a  matter  of  public  record  that  the  board  of  governors  of 
the  American  Bar  Association  lias  expressed. disapproval  of  S.  2646, 
and  that  the  house,  of  delegates  of  the  association,  its  official  governing 
body,  in  Atlanta,  Ga.,  on  February  25,  1958,  voted  its  disapproval  of 
the  measure  in  a  formal  resolution  which  is  by  now  before  you. 

Mr.  Socbwixe.  I  would  sav  to  the  witness  that  the  full  text  of  the 
resolution  and  the  full  text  of  the  transcript  of  the  house  of  delegates 
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nl.  (tm  limit  II  was  adopted  have  been  placed  in  dm  record  of  these 
Ill’ll  l’1  MUM. 

Aft'.  Fiikiinp,  1  concur  In  f lifn ituf  ton  of  llm  unsocial  ion,  of  which  f  am 
it  member;  il  him  my  wholehearted  imimomil  approval.  it  ulionhl  Ikj 
imnwimiry  Id  discus#  llm  coriHdlulimuilily  of  H.  2tM(),  Imcanse  dm 
|»ro|iuHul  should  ho  defeated  upon  H#  Hubslnntive  demerit#.  However, 
Il  In  highly  questionable  llml  llm  moimiiro  would  hnvo  any  lega I  effect 
if,  hy  Homo  misfortune,  il should  he  eimcled  Info  purported  htw.  For 
iirllolo  III  of  llm  Lhdled  Htnte#  Constitution  provide#,  among  other 
thing#,  llml  llm  jmlichil  power  of  dm  lhdled  Hinton  nlnill  he  vented 
in  one  Supreme  Court  mid  such  inferior  court#  a#  Congress  nitty 
establish,  mid,  further,  llml  llm  Federal  Jmlichil  power  shall  extend  to 
nil  ni hoh  iii'IkIiik  under  llm  Constitution,  llm  laws  of  (lie  United  Htnte#, 
nnd  lint  ronde#. 

Mr.  Hoiinwinm.  Afr.  Freund,  omy  I  Interrupt?  Are  you  saying,  or 
pui'ImpM  1  mi#understnnd  yon,  me  you  saying  thnl  dint  section  of  the 
Qmsllludon  ehould  he  rend  tm  though  il  gnve  nil  of  llm  judicial  power 
tollmSupremoCourt? 

Afr.  Freund.  All  of  the  judicial  power?  Mo;  not  nil  of  the  judidnl 
power,  ft  given  tlm  nupreine  judiciary  power  to  the  .Supreme  Court, 

Afr.  Houiiwink.  It  given  tlm  judiciary  power  of  the  united  Stntea 
to  dm  Supremo  Court  mid  tlm  inferior  court#, 

Air.  Fiikund.  To  the  inferior  court#,  tin  Congren#  mny  establish, 

Afr,  Hourwink.  lu  such  proportion#  n#  the  Congress  mny  direct,  ex¬ 
cept  tlm  jurindietlon  widen  in,  by  dm  Constitution,  conveyed  to  llm 
•Supreme  Court;  i#  (lint  not  right? 

Afr.  Freund.  1  would  #ny  it  wn#  right,  if  it,  were  not  too  general, 
1  mimii  if  we  nro  tnlking  about  #uch  matter#  ns  sjmeial  review#  by 
eiKH'itil  coui'l#,  Hitch  n#  tax  court#,  or  dm  limilntion  of  jurisdiction  nnd 
(fiverHity  ciihch,  yen,  hut  wiint  1  imve  in  mindnre  these  fundamenlnl 
right#  given  to  individunl#  under  the  Hill  of  High!#, 

Afr.  Hourwink.  1  didn’t,  menu  to  #idetrnck  you,  dr. 

Afr,  Freund.  No;  dint  i#  imrfcetly  nil  right,  'Itiesc  are  only  my 
opinions,  nud  I  npirnnr  solely  to  expre##  tlm  extent  of  my  feeling  on 
tlii#  subject,  with  my  limited  Knowledge.  In  endi  of  the  five  categories 
wherein  H.  2040  would  wididrnw  case#  from  the  jurisdiction  of  the 
Supremo  Court,  it  i#  inovitnhle  thnt,  in  almost  very  such  case,  some 
right  given  to  n  imrson  under  the  Constitution  would  be  drawn  into 
question. 

Afr.  Hourwink.  If  you  pardon  me,  may  I  ask  another  question,  Afr. 
Freund  f 

Afr.  Freund.  Certainly. 

Air,  Souhwinb.  Do  you,  yourself,  challenge  the  constitutionality 
of  tho  provision  of  section  2  of  article  III  which  gives  the  Congress 
authority  to  regulate  the  jurisdiction  of  the  Supreme  Court  and  make 
exceptions  to  it? 

Air.  Freund.  You  can’t  challenge  the  constitutionality  of  a  con¬ 
stitutional  provision.  I  think  what  you  do  is  to  determine  how  a  par¬ 
ticular  case  fits  into  a  specific  category  of  the  Constitution  with  re¬ 
spect  to  the  whole  instrument. 

Mr.  Sourwine.  But  the  phrase  you  just  read,  sir,  appeared  to  indi¬ 
cate  that  you  felt  this  bill  was  a  challenge  to  the  Constitution. 

Mr.  Freund.  I  do. 
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Mr.  SormviNK.  lint,  since  lliis  bill  only  seeks  to  utilize  mi  mithnrity 
which  is  specifically  granted  by  the  (Constitution,  how  can  it  In*  a 
challenge  to  the  Constitution? 

Mr.  Fiikuno.  I  think  it  is  n  challenge  to  the  Constitution,  probably, 
not  in  its  actual  legal  verbiage,  but  in  its  effect  upon  individual  rights 
guaranteed  under  the  Constitution  that  I  anticipate  would  be  affected. 

Mr.  Soi'iiwiNK.  You  mean  that  by  this  bill,  if  Congress  passed  it, 
Congress  would  be  doing  something  which  the  Constitution  authorizes 
it  to  do,  but  would  be  doing  it  with  an  unconstitutional  effect  or  in  an 
unconstitutional  way? 

Mr.  Kiitsi'm  T  would  accept  that. 

Mr.  SmmwiNK,  That  is  what  you  mean? 

Mr.  Frkpno.  Yes. 

Senator  Jrnnkh.  Proceed. 

Mr.  Frk.und.  It  is  my  view  that  the  attempt  to  circumvent  or  defy 
the  Constitution  by  S.  ‘204(1  would  be  a  legislative  nullity.  My  concern 
with  S.  2040  and  my  opposition  to  it  do  not  rest  solely  upon  tlic  ground 
that  it  is  probably  invalid  as  in  conflict  with  article  III  of  the  Con¬ 
stitution.  I  approach  the  problem  from  concerns  flint  stem  from  our 
political  philosophy  and  our  way  of  life.  Any  objective  appraisal  of 
American  political'  history  will' demonstrate  that  the  integrity  and 
uniformity  of  judicial  review  and  the  independence  of  the  judiciary 
are  vital  to  our  system  of  government  and  tnat  they  constitute  one  of 
the  greatest,  political  achievements  of  man.  These' characteristics  are 
essential  to  our  cherished  ideal  of  equal  justice  under  law  ns  we  have 
developed  it  in  our  system.  It  is  the  hope  of  mankind  everywhere. 
8.  2(1  tu  would  impair  and  imperil  individual  and  human  freedom  as 
set  forth  in  our  Hill  of  Fights.  The  maintenance  of  those  rights 
under  law  is  essential  to  our  form  of  government  mid,  if  they  are  de¬ 
stroyed,  our  Nation  falls  with  them.  The  establishment  of  individual 
rights  under  law  is  the  most  notable  distinction  between  our  demo¬ 
cratic-society  and  the  Communist  system.  Should  we  fail  our  own 
people  and  those  in  other  countries'  who  maintain  these  democratic 
concepts,  we  have  surrendered  to  a  system  we  oppose  and  despise. 

S.  2646  would  create  legal  chaos',  liecnnse  it  would  destroy  legal 
uniformity.  It  would  destroy  equal  justice  under  law,  because  what 
is  law  would  be.left  for  final  decision  to  courts  of  inferior  jurisdic¬ 
tion,  with  no  filial  determination  by  the  Supreme  Court  of  the  United 
States.  These  inferior  courts,  despite  the  high  quality  of  their  judi¬ 
cial  personnel  and  their  zeal  to  uphold  the  Constitution,  would  cer¬ 
tainly  differ  in  their  views,  so  that  what  was  law  in  one  part  of  our 
country  would  not  be  applicable  in  another.  Indeed,  with  panels 
of  judges  sittincr  in  our  United  States  courts  of  appeals,  there  may 
on  occasion  be  different  rules  within  the  same  circuit,  de]>cndin£  upon 
the  judges  who  review  a  specific  case..  The  same  contrariety  of 
opinion  as  to  the  protection  of  the  individual  could  exist  among  the 
highest  courts  of  eacli  of  the  States,  and  it  is  unthinkable  that  there 
should  be  no  final,  authoritative,  judicial  voice. 

I  should  not  want  it  thought  that  I  would  condemn  criticism  of 
the  opinions  of  the  Supreme  Court  by  any  member  of  my  profession 
or  by  any  informed  person.  As  individuals,  we  are  entitled  to  our 
own  views  of  the  soundness  of  any  opinion  or  series  of  opinions  by 
the  Court.  But,  regardless  of  our  individual  views  as  to  particular 
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decisions,  wo  must  bo  dedicated  to  tho  support  of  tho  Court  os  an 
institution  in  its  rolo  of  final  and  conclusive  judicial  authority. 

Tho  Constitution  is  our  supreme  law,  intended,  as  Mr.  Chief  Justice 
John  Marshall  declared,  “to  endure  for  ages  to  come.”  In  cases  of 
disagreement,  wo  liavo  established  tho  judiciary  to  interpret  tho  Con¬ 
stitution  and  tho  laws  of  tho  United  States.  The  Supremo  Court  is 
tho  embodiment  of  judicial  power,  but  S.  2041}  is  intended  to  jeopardize 
tho  very  institution  of  judicnil  review  in  some  of  the  areas  most  critical 
to  tho  protection  of  human  rights. 

Mr.  Souuwink.  Hogging  your  pardon,  sir;  you  are  not  suggesting 
that  tho  term  “judicial  review”  is  equal  with  tho  term  “.Supremo  Court 
review.”  uro  you  ? 

Mr.  Fhkund.  Yes. 

Mr.  Souuwink.  Well,  wo  can  have  judicial  review  without  over 
going  to  tho  Supreme  Court,  can’t  wo? 

Mr.  Kkkuno.  Yes,  but  not  in  tho  sense  that  I  am  using  it. 

Mr.  Souuwink.  You  are  using  it  us  meaning  only  ns  being  synony¬ 
mous  with  Supremo  Court  review  ? 

Mr.  Fhkund.  1  am  viewing  it  in  tho  context  that  I  mentioned  here; 
that,  the  Supreme  Court  is  t  ho  embodiment  of  judicial  power. 

Mr.  Souuwink.  You  mean  of  all  judicial  power? 

Mr.  Fhkund.  Yes;  1  should  think  so.  1  mean  wo  get  into  a  philoso¬ 
phy  there  on  which  we  could  agree  and  disagree,  depending  upon  the 
circumstances. 

Mr.  Souuwink.  There  is  a  vast  reservoir  of  judicial  power  in  the 
district  courts  and  circuit  court. 

Mr.  Fhkund.  Oh. yes. 

Mr.  Souuwink.  They  do  have  power  to  review  the  actions  of  the 
Executive  or  to  review  mntters  that  come  up  from  States? 

Mr.  Fhkund.  That  is  correct.  You  are  talking  about  the  district 
courts  now? 

Mr.  Souuwink.  Yes. 

Mr.  Fhkund.  Which  is  not  reviewable? 

Mr.  Souuwink.  Wcll}  the  point  I  am  trying  to  get  at  is  you  can 
have  judicial  review  without  ever  going  to  the  Supreme  Court 

Mr.  Fhkund.  You  can  have,  judicial  power;  you  can  have  the  exer¬ 
cise  of  judicial  power  without  ever  having  the  exercise  of  judicial 
review,  but,  when  you  take  away  the  right  of  judicial  review  from 
the  Supreme  Court  of  the  United  States  in  its  largest  sense,  then  I 
think  you  have  affected  the  institution  in  its  embodiment  of  judicial 
power,  if  I  make  myself  clear. 

Mr.  Souuwink.  I  wns  simply  trying  to  clarify  what  you  mean,  Mr. 
Freund.  I  take  it  you  meant  that  judicial  review  is  synonymous  with 
appellntc  review  by  the  Supreme  Court. 

ilr.  Fhkund.  Yes;  I  think  in  these  certain  areas  that  I  have  in  mind. 

Mr.  Souuwink.  Yes. 

Mr.  Fhkund.  Affecting  rights  guaranteed  under  the  Constitution  of 
v  thVUnited  States. 
v  Mr.  Sourwink.  Yes. 

Mr.  Frkund.  That  is  the  thing  I  am  concerned  with. 

Mr.  Sourwink.  With  regard  to  rights  guaranteed  under  the  Con¬ 
stitution  of  the  United  States,  using  the  term  judicial  review  as  being 
synonymous  with  appellato  review  by  the  Supreme  Court. 

Mr.  Freund.  Yes,  for  the  purpose  of  my  remarks. 
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Mr.  Sourwinb.  Now,  toll  mo,  Docs  any  person  lmvo  a  constitutional 
right  to  judicial  roviow  in  the  souse  that  he  hns  a  constitutional  right 
to  appellate  review  by  the  Supreme  Court? 

Mr.  Freund.  In  that  senso  perhaps  no,  except  if  you  again  use  it 
in  the  terminology  that  if  he  is  denied  a  right  guaranteed  to  him, 
let  us  say,  under  the  Bill  of  Rights,  I  think  that  under  our  system  ns 
it  oxists  today  ho  is  entitled  to  judicial  review  by  the  Supreme  Court 
of  the  United  States,  assuming  that  he  fulfills  all  of  the  procedural 
steps. 

Mr.  Sourwine.  You  moan  ho  has  a  right  to  have  his  enso  determined 
by  tho  Supreme  Court  of  the  United  States? 

Mr.  Freund.  Tho  Supremo  Court  has  tho  right  to  consider  it,  put 
it  that  way. 

Senator  Jbnnkr.  That  is  difforententiroly. 

Mr. Sourwinb.  ThntisndifTerontthingentircly. 

Mr.  Freund.  No:  I  don’t  think  so,  because  I  think  the  two  como 
togethor;  namely,  if  tho  Supremo  Court  upon  tho  review  of  the  record 
beforo  it  is  satisfied  that  tlio  matt  hns  been  denied  a  constitutional 
right  they  have  tho  authority  to  accept  that  caso  and  to  determine 
that  right.  The  right  of  the  individual,  however,  goes  only  to  the 
extent,  and  I  think  it  is  a  right,  of  presenting  it  to  tlio  Supreme  Court 
for  that  determination. 

Mr.  Sourwinb.  You  are  saying  that  An  individual  has  a  constitu¬ 
tional  right  to  file  an  application  for  certiorari  with  the  Supremo 
Court  if  his  caso  involves  asserted  denial  of  a  constitutional  right? 

Mr.  Freund.  In  essence,  yes. 

Mr.  Sourwinb.  Well,  where  in  the  Constitution  does  that  right 
stem  from? 

Mr.  Freund.  Well,  I  think  that  has  been — I  mean,  I  think  that 
goes  as  a  matter  of  procedure.  I  mean,  I  think  what  we  are  talking 
about  are  broad  procedural  matters,  which,  of  course,  are  very  im¬ 
portant  in  afTecting  the  determination  of  individual  rights.  So  that 
we  get  into,  I  think  wo  are  getting  into,  at  least  that  brings  us  to 
a  morass  of  impracticalities,  if  I  may  say  so. 

Mr.  Sourwinb.  I  am  trying  to  keep  us  out  of  a  morass  of  imprac¬ 
ticalities  and  on  a  firm  ground  where  the  record  will  show  exactly 
what  we  are  talking  about. 

Mr.  Freund.  WTiat  I  am  talking  about  is  essentially  that  if  a  per¬ 
son  has  been  denied  a  right  guaranteed  to  him  under  the  Constitu¬ 
tion  of  the  United  States — and  I  am  using  the  Bill  of  Rights  as  my 
premise  for  that— I  think  that  as  a  matter  of  right,  as  a  matter  of 
constitutional  right  under  our  Constitution  and  Taws  of  the  United 
States,  he  has  a  right  to  proceed  with  that  cause  up  to  the  Supreme 
Court  of  the  United  States. 

Mr.  Sourwine.  You  say  he  hns  a  constitutional  right,  and  then  you 
say  under  the  Constitution  and  laws. 

Mr.  Freund.  Yes;  I  think  because  under  the  provision  of  the  Con¬ 
stitution  which  I  mentioned  before,  namely,  that  the  judicial  power 
of  the  United  States  shall  be  vested  in  one  Supreme  Court  anci  such 
other  inferior  courts  as  Congress  may  establish,  and  that  the  Federal 
power  shall  extend  to  all  cases  arising  under  the  constitutional  laws 
of  the  United  States  in  its  treaties. 

Mr.  Sourwinb.  Now,  the  leading  case  out  of  this  is  McCardle, 
isn’t  it? 
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Mr.  Freund.  Yes. 

Mr.  Sourwinb.  And  in  the  McCardle  case,  did  not  the  Supreme 
Court  itself  recognize  thnt  Congress  had  the  right  to  withdraw  its 
jurisdiction,  nnd  was  not  there  involved  there  a  habeas  corpus  case 
whero  tho  liberty  of  a  man  was  the  issue? 

Mr.  Freund.  I  think  what  the  Supreme  Court  did  was  probably 
sidestep  tho  issue — in  difference  to  what  it  believed,  probably.  I 
mean,  I  was  not  there. 

Mr.  SounwiNK.  Neither  was  I. 

Mr.  Freund.  I  know  that.  Not  only  that,  we  never  will  be. . 

Mr.  SounwiNK.  The  Supremo  Court  did  say  definitely  in  that  case, 
did  it  not,  that  it  had  no  jurisdiction  except  os  granted  by  the 
Coiigress? 

Mr.  Freund.  That  is  probably — I  have  not  tho  exact  text  of  the 
opinion  before  me. 

Mr.  Sourwink.  Well,  tho  text  of  tho  opinion  has  been  put  in  this 
record. 

Mr.  Freund.  I  suspect  it  has. 

Mr.  SounwiNK.  Do  you  know  of  any  case  which  overrides  that 
concept? 

Do  von  know  of  any  decision  by  tho  Supremo  Court  which  holds 
that  Congress  does  not  have  the  right  to  restrict  or  regulate  the 
jurisdiction,  appellate  jurisdiction,  of  the  Supreme  Court? 

Mr.  Freund.  It  has  never  come  up  in  this  way  before,  where  a 
right  guaranteed  undor  the  Bill  of  Rights  has  been  affected,  so  far  as 
I  know.  I  am  not - 

Mr.  Sourwine.  Well,  there  are  some  briefs  in  the  record  on  that 
subject.  I  simply  wanted  to  know  if  you  knew  of  any  case  to  the 
contrary. 

Mr.  Freund.  No,  I  have  no  knowledge. 

Senntor  Jknner.  Proceed. 

Mr.  Freund.  And  whether  the  McCardle  case  would  bo  right  to¬ 
day  is,  of  course,  something  we  cannot  answer. 

Air.  Sourwinb.  By  “right,”  you  mean  whether  the  present  Supreme 
Court  would  arrive  at  the  same  decision? 

Mr.  Freund.  No,  I  do  not  mean  that.  No.  I  mean  just  what  I 
said :  if  it  would  be  considered  to  be  a  proper  interpretation  of  the 
Constitution. 

Mr.  Sourwinb.  Considered  by  whom? 

Mr.  Freund.  By  the  Supreme  Court  of  the  United  States. 

Mr.  Sourwine.  That  is  what  I  said. 

Mr.  Freund.  Whether  that  would  be  considered  the  proper  one. 
I  think  it  would  depend  a  good  deal  on  the  circumstances  under 
which  the  facts  arose.  After  all,  that  is  how  most  of  these  cases  are 
decided. 

Mr.  Sourwine.  They  are  decided  on  the  facts  and  not  on  the  law? 

Mr.  Freund.  On  the  facts  under  the  law,  yes.  At  least  that  is 
what  I  have  been  taught  has  been  done. 

Senator  Jenner.  Proceed,  Air.  Freund. 

Mr.  Freund.  The  Supreme  Court  is  the  embodiment  of  judicial 
power,  but  S.  2646  is  intended  to  jeopardize  the  very  institution  of 

Judicial  review  in  some  of  the  areas  most  critical  to  the  protection  of 
tuman  rights. 


1*1  NUTATION'  W  AI'I’KM«ATK  JUIUHDIfTlON 


000 

’ilm  privily  of  criticising  u  division  of  the  Supreme  Court  «*ur- 
rios  with  it  w  corresponding  obligation  ~n  duly  lo  recognize  I  ho 
ihvishm  us  tho  supreme  lu\r  of  llu}  Inud  so  long  ns  i(  remains  in 
loivo. 

Mr.  Suiuiwink,  Who  has  Mud  duly,  Mr*  Freund? 

Mr.  Kiwunu.  Tho  duly  of  our  proplo  in  our  legal  profession, 

Mr.  SmnaviNK.  Dors  (ho  Supivmo  Court  Imvo  I Iml  duly  ? 

Mr.  Fukpno.  I  think  it  dnos,mul )  Miink  il  oxeivises  it. 

Mr.  Sochwinh.  Wind  do  you  I liink  of  Mm  Supivmo  Court  when  il 
twelves  ilsolf  on  precedents  of  10,  or  f»0,  or  HO  yearn  f 

Is  it  violating  I  no  duly  it  tins  umlor  the  Constitution? 

Mr.  Kkkuno.  |  think  not,  because  ‘'it  is  its  duly  lo  interpret.  tho 
Constitution,”  ns  Chief  Justice  Marshall  said,  “ns  li  document-  Mini  is 
lo  ouduiv  for  nil  ages.” 

Mr.  SmunviNK.  i  on  moan  tho  Supreme  Court  Inis  llm  rigid  lo 
change  tho  meaning  of  Iho  Constitution  if  (imos  change? 

Mr.  Kit ku no.  'Hinl  is  always  yes;  1  think  il  has.  I  think  il  not 
only  has  tho  right,  hut  it  has  (ho  duly  (o  do  it. 

Mr.  Soi’HWi nk.  All  rigid,  sir.  I  wanted  to  got.  clear  what  you 
thought. 

Mr.  Kiikuno.  That  is  what  it  has  always  dono  from  its  hoginning, 

S.  Still!  dims  not  sook  lo  achieve  a  change  in  our  ronslilutioual  inter- 
pivlnlions  through  Iho  amending  processes  provided  lo  Had  end. 

For  (ho  forthright  method  oF constitutional  amendment  or  statu¬ 
tory  change*  it  would  sulislituto,  hy  indiiyelion,  disrespect  for  law  as 
a  result  of  tho  confusion  and  chaos  which  will  lie  inevitable  upon 
tho  elimination  of  the  Supivmo  Court  as  (ho  linal  judicial  authority. 
Tho  objective  and  success  sought  hy  those  supporting  S.  ‘2(51(1  would 
Ih>  ephemeral,  for  in  their  shortsighted  zeal  to  twelve  some  of  Iho 
opinions  of  (lie  Supivmo  Court-  hy  a  devious  means  they  will  have 
destroyed  far  more  than  they  intended. 

I  shall  not  attempt  to  discuss  each  category  of  S.  '2(510,  withdraw¬ 
ing  from  the  Supreme  Court  jurisdiction  to  review  cases  which  might 
otherwise  come  oefoiv  it.  That  has  been  done  thoroughly  and  olfec- 
tivoly  hy  others.  There  are  sections,  however,  to  which  f  would  like 
to  advert. 

Those  are  sections  (I!)  and  (4),  which  withdraw  from  the  jurisdic¬ 
tion  of  the  Supreme  Court  any  case  where  there  is  drawn  into  ques¬ 
tion  any  statute  or  executive  regulation  of  any  State  the  general  pur¬ 
pose  of*  which  is  to  control  subversive  activities  within  such  Stato  and 
any  rule,  bylaw,  or  regulation  adopted  by  a  school  board,  a  bonrd  of 
education,  or  any  similar  body^  governing  educational  institutions 
concerning  subversive  activities*  in  its  teaching  body. 

I  shall  not  dwell  upon  the  ambiguity  of  the  tcrm*“subveivivo”  niul 
the  possibility  of  the  multitude  of  interpretations  that  might  be  given 
to  that  vague'adjective. 

In  a  case  wherein  the  principles  would  probably  bo  affected  by  the 
sections  (il)  and  (4)  it  is  said: 

The  essentiality  of  freedom  In  the  community  of  American  universities  la 
almost  self-evident.  Xo  one  should  underestimate  the  vital  role  in  a  democracy 
that  is  played  hy  those  who  guide  and  train  our  youth.  To  impose  any  strait- 
jacket  upon  the  intellectual  leaders  In  our  colleges  and  universities  would  imperil 
the  future  of  our  Nation.  Xo  field  of  education  is  so  thoroughly  comprehended 
by  man  that  new  discoveries  cannot  yet  be  made.  Particularly  Is  that  true  in 
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Urn  hocIiiI  wlonrcM,  whrro  few.  If  liny,  |>rlm.-l|il0M  nro  nrreiitnl  hh  jibxolutcK. 
KHuilur«lil]H'iiiuiol  llnitrlHli  In  an  nlinoMjilicro  of  hiihi>I(-Iuii  ami  illNiraxl.  Tcm  litTK 
ami  hIiiiIciiIh  iiiiihL  alwaya  rcmnlii  fmi  to  Infillin',  lo  Minly,  anil  to  evnlimlo,  to 
Knln  now  iinitiirlly  ami  umlfralimilliiK;  oIIiitwIho  out  i-lvlllxnllon  will  ntiiKimte 
ami  <lli>. 

Mr.  tSnuiiwiNK.  I )(H>.sh’f.  Hint  way,  Mr.  Promiil,  flint  piutfmgo  you  jiml 
cjiioiwl—- iliHwn'I.  Hint,  any,  in  HlVrl,  if.  is  very  iinjiorf unt  who  tenches 
our  chihlivn  ami,  tlmrcunv,  w«  hIioiiM  not  Imvw  any  rules  about 
wIuhIochH  V 

Mr.  Ii'hkiino.  I  fliiuk  it  is  jocMy  self-explanatory.  1  mipposo  that 
any  render,  like  any  reader  of  any  other  instrument  or  work  of  litorn- 
turo  or  law,  whether  if  lie  the  I  tilde,  KhakesjKmre,  or  opinions  of  the 
Supreme  Conrf—iind  1  think  (his  ranks  pretty  hit'll  with  the  other 
two  enlcf'orica  that  I  mentioned- -they  are  subject  to  interpretations, 
depending  upon  the  attitude  of  Dm  child  who  reads  them. 

Mr.  Soiiuwink.  It  d<M’s  say,  drs*sn’t  it,  it  is  very  important  who 
t  ouches  our  children  ? 

Mr.  Kiikunii.  Well, shall  1  read  it?  1  mean - 

Mr.  Siiuiiwink.  I  mean  if  does  convey  that,  idea,  doesn’t  it  ? 

Mr.  Kkkund  (reading) : 

'IVm-lKTH  am)  stmlenls  nuisl  always  roiiinln  free  to  Imiulrc - 

Mr.  Soiiuwink.  (Jo  hack  just  a  little. 

Mr.  Kiikunii  (reading) : 

No  Odd  of  education  Ik  ko  Ihoroughly  comprehended  by  irinn  lb  fit  now - 

Mr.  Koiiiiwink.  A  little  hit  hack  of  Hint. 

Mr.  Freund  (rending) : 

To  Impose  nny  stroll  Jacket  ii|ion  Uic  Intellectual  loaders  In  our  colleges  and 
universities  would  !rn|icrll  Ibe  future  of  our  Nation. 

Mr.  Soiiuwink.  That  moans  we  should  not  put  any  restrictions  on 
now  teachers,  doesn’t  it? 

Mr.  Freund.  Tlml  is  too  broad  a  statement.  No;  I  would  not  say 
that  is  what  that  Haiti.  I  should  say — well,  as  I  say;  we  can  have  our 
own  interpretations,  depending  on  who  the  scholar  is,  and  I  am  not  a 
scholar. 

Mr.  Sourwixk.  Well,  the  sentence  before  that  does  convev  the  idea 
that  it.  is  very  imnnrtant  who  teaches  our  children,  doesn’t  it? 

Mr.  Fhkund.  Of  course,  everyone  agrees  to  that.  [Heading:] 

Equally  mnnlfost  ns  a  fundamental  princ  iple  of  a  democratic  society  Is  political 
freedom  of  tlio  Individual.  Our  form  of  government  Is  built  on  the  premise 
that  every  citizen  shall  have  the  right  to  engage  In  political  expression  and 
association.  This  right  was  enshrined  In  the  first  amendment  of  the  Bill  of 
Bights.  Kxerolse  of  these  basic  freedoms  In  America  has  traditionally  been 
through  the  mediums  of  political  associations.  Any  interference  with  the  free¬ 
dom  of  a  party  Is  simultaneously  an  interference  with  the  freedom  of  Its  ad¬ 
herents.  All  political  Ideas  cannot  nnd  should  not  be  channeled  into  the  programs 
of  our  two  major  parties.  History  has  amply  proved  the  virtue  of  political 
activity  by  minority,  dissident  groups,  who,  Innumerable  times,  have  been  in 
the  vanguard  of  democratic  thought  and  whose  programs  were  ultimately 
accepted. 

Mr.  Sourwine.  Mr.  Freund,  do  you  think  the  Communist  Partv  fits 
that  description? 

Mr.  Freund.  Do  I? 

Mr.SouRWiXE.  Yes. 
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Mr.  Kiikund.  Well,  I  think,  1  mean,  you  aro  asking  again - 

Mr.  SomuvtNK.  1  want  to  know  whether  you  incluuo  too  Communist 
Party  or  excludo  tho  Communist  Party. 

Mr.  Kiikund.  I  am  not.  iueltuling  anything.  I  am  rending  this,  ns 
towhntwassaid.  [Pending:] 

Mere  unortlimloxy  or  illssent  from  llio  prevailing  mores  Is  not  to  bo  conitenino<1. 

Mr.  Souhwink.  Tho  point  is,  tlio  Supreme  Court,  when  this  decision 
was  linnded  down,  was  deciding  a  enso  tlmt  involved  a  Communist.  If 
n  Communist  falls  within  this  category,  if  tho  Communist  Party  is 
morely  a  political  party,  if  tho  activities  of  tho  Communist  Party  ns  a 
minority  group  are  good  for  tho  country,  then  theso  words  wore  appli¬ 
cable  to  tho  case.  Isut.  if  thoso  things  are  not  true,  then  thoso  words 
were  not  applicable  to  t  ho  case  being  decided 

Mr.  Kiikund.  1  am  not  sure  whether  that  is  so  or  not.  That,  again, 
is  n  question  of  opinion  and - 

Mr.  SointwiKK.  You  cannot  know  wlmt  was  in  tho  mind  of  tho 
Supremo  Court,  so  I  was  merely  asking  yon,  when  you  rend  hero  this 
excerpt,  from  tho  Supremo  Court’s  opinion,  do  you  think  tlinttlint  opin¬ 
ion  is  applicable  to  tho  Communist  Party  of  tho  United  States  of 
America  f 

Mr.  Kiikund.  Well,  when  you  are  speaking  of  tho  Communist  Parly, 
ns  we  understand  it— and,  ns  I  tnko  it,  Dean  Mnnion  referred  to  it— 
as  a  Communist  Party,  certainly,  tho  answer  would  bo  “No.”  That  is 
«  party  dedicated  to  tho  overthrow  of  tho  Government  by  force  and 
violence. 

Mr.  Sourwi  nr.  That  is  right. 

Mr.  Krrunp.  And,  certainly,  an  nctivo  participant  in  a  movement  of 
that-  tyi>o  is  not  comprehended  by  the  words  I  have  read. 

Mr.  SoimwixK.  Of  course.  That  is  nil  I  wanted - 

Mr.  Krkund.  On  tho  other  hand,  there  may  bo  some  of  theso  pcoplo, 
with  whom  I  totally  disagree,  who  may  feel  that  in  the  long  run,  tho 
Communist  political  philosophy,  insofar  ns  ownership  of  all  of  tho 
instrumentalities  of  production  and  transportation  and  services,  shnll 
li©  controlled  by  tho  state.  Political  philosophers  of  tlmt  kind — wo 
lmvo  had  them  in  every  country.  Wo  linve  lmd  that  group  of  people 
in  Oneida,  N.Y. 

Community  Silver,  after  nil,  was  named  after  a  group,  ns  you  know, 
in  New  York,  who  got  together  and  mnnufncturea  silver  and  divided 
up  the  profits  among  them.  That  is  how  Community  Silver  got  its 
name.  They  believed  in  the  abolition  of  private  ownership.  Now, 
that  is  different,  from  the  Communists  ns  we  understand  the  term 
today.  Philosophical  communism. 

“Mere  unorthodoxy  or  dissent  from  the  prevailing  mores  is  not  to 
be  condemned.  The  absence  of  such  voices  would  be  a  symptom  of 
grave  illness  in  our  society.”  These  noble  words  were  written  by  Mr. 
Chief  Justice  Warren  in  the  case  of  Sweezi/  v.  New  Hampshire  ( 1957) 
(354  U.  S.  234,  250),  argued  before  the  Supreme  Court  just  a  year 
ago  today.  Can  anyone  who  cherishes  our  institutions  cavil  with*  the 
philosophy  which  our  great  Chief  Justice  states  so  eloquently? 

Yet,  S.  2646  would  prohibit  the  Supreme  Court  from  reviewing  any 
case  where  these  principles  are  involved. 

I  urge  this  subcommittee  to  return  an  unfavorable  report  upon  S. 
2646,  the  bill  before  you. 
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Mr,  Sourwine.  Tlmt  Sweeny  caso  was  tho  cnso  in  which  flic  Supremo 
Court  said  that  tho  fiist-nmeudmcnt  freedoms  applied  with  extra 
force  to  members  of  tho  teaching  profession,  isn’t  it? 

Mr.  Freund,  Yes,  generally. 

Mr.  Sourwine.  Can  you  agree  with  tho  concept  that,  tho  first  amend¬ 
ment  freedoms  apply  with  extra  forco  to  any  person,  or  any  class  of 
persons  in  tho  United  Statos? 

Mr.  Freund,  Well,  again,  I  mean  when  yon  get  into  generalities— 
I  think  it  is  oxtrcmcly  impoitant  that  in  tho  fondling  profession,  I 
mean,  t  lint  was  before  tho  Court  at  that  t  imc. 

I  ^oppose  tlmt  if  yon  or  1  wero  before  tho  Court  in  reference  to  our 
testimony  today,  or  yonr  ap|>cnmnco  here,  or  mine,  tho  Court  would 
say  that  it  applied  eminlly  toyou  and  to  me. 

Mr.  Souhwink.  I  liopo  they  would. 

Mr.  Freund.  I  am  sure  they  would. 

1  think  tho  emphasis  is  on'tlio  matter  which  is  before  tho  Court,  I 
mean,  after  all,  if  wo  have  a  case  in  our  office  involving  an  nutomobilo 
accident,  we  do  not  think  about  the  sinking  of  tho  Aiulrcu  I)oria  very 
much.  Wo  are  concentrating  upon  tho  particular  case  which  is  be¬ 
fore  us. 

Mr.  Sourwine.  I  lmvo  just  one  more  quest  ion. 

I  would  liko  to  linvo  tho  witness  point  out  where,  in  tho  first  nmertd- 
ment,  freedom  of  association  is  mentioned. 

Mr.  Freund.  Freedom  of  association  ? 

Mr.  Sourwine.  Yes,  sir. 

Mr.  Freund.  I  did  not  get  tho  question. 

_  Mr.  Sourwine.  Where  in  tho  first  amendment  is  freedom  of  asso¬ 
ciation  mentioned? 

Mr.  Freund.  Well.  I  do  not  know  whether  it  is  mentioned  by  name, 
but  it-  is  certainly  implied  in  tho  general  freedoms  that  are  given  under 
tho  Hill  of  Rights. 

I  do  not  think  tlmt^ — 

'  Mr.  Sourwine.  It  has  never  been  suggested  that  freedom  of  asso¬ 
ciation  was  a  first  amendment  freedom  until  tho  recent  decision  of 
tho  Supremo  Court  which  said  so. 

Isn’t,  that  truo? 

Mr.  Freund.  I  think  it  has  always  been  considered  tlmt.  I  mean, 
it  is  just  a  part  of  our  fundamental  human  liberties  that  wo  have  the 
right-  to  associate  with  such  people  as  wo  wish  in  our  ordinary  pursuits 
of  life.  Now,  that  does  not  give  us  the  right  to  associate,  you  and  I 
at  least,  to  go  out  and  associate  with  the  people  in  the  Alcatraz  Pen¬ 
itentiary,  because  they  are  confined.  But  I  think  in  the  ordinary  so¬ 
cial  affairs  of  our  life  that  freedom  of  association  is  one  of  the  tilings 
that  is  fundamental  to  our  democratic  concepts.  It  is  our  way  of  lire. 

Mr.  Sourwine.  Do  you  know  of  any  court  case  in  any  court  in  tho 
United  States  which  held  that  freedom  of  association  was  the  first 
amendment  freedom  prior  to  the  recent  Supreme  Court  decision  which 
said  so? 

Mr.  Freund.  As  I  say,  I  am  not  a  constitutional  scholar  to  that  ex¬ 
tent. 

Senator  Jenner.  You  do  not  know,  then,  in  other  words  ? 

Mr.  Freund.  I  do  not  know  any  for  or  against.  I  just  do  not  know. 
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Mi\  SmmwiNK.  Would  you  snv  umlor  I  jin  recent  Supreme  Cnncl  de¬ 
cision  with  regard  (o  freedom  of  iiomm'IiiI ion,  Unit  n  nittii  in  Ihmrmm- 
try  is  no  longer  tola*  known  by  (lie  company  ho  keeps? 

'Mi'.  Kio.hno.  Well,  again,  Unit  is  u  generalized  Hi nttiueiiL  M  nil 
depends  on  wind  lio  is  Known  ns,  mid  to  wind,  indent-  I  in  is  known. 
Naturally  you  do,  in  making  your  appraisal  of  iiiilivjdimls,  think  of 
llioir  friends,  mid  you  think  of  their  enemies,  loo,  id  linn's. 

Mi’.  SiumwiNK.  That  is  right.  > 

Mr.  h'nr.iiNO.  It  Inis  hot  li  n  posit  i  ve  unit  licgat  i  vc  iihjuh'I  . 

Mr.  SoimwiNK.  I )<H's  freedom  of  association,  Mr.  Freund,  go  so  fur 
us  to  constitute  u  freedom  (ocnnspiivt 

Mr.  h'uv.i'No.  Wi'll,  Unit  nil  doprmls,  lignin,  on  wind,  you  inrun  by 
“conspiracy". 

I  f  it  litmus  von  mid  1  ronspiro  to  go  out  tonight  mid  loll  our  wives 
tlmt  wo  n iv  going  to  n  Soimto  meeting^  (hid  might  ho  ti  conspiracy  in 
n  soilin',  hid  it  would  not  Iv  n  vory  sonousoiio  nl  least  ns  fur  tis  my 
wifo  is  oonrornoil. 

Mr.  SmuiwiNR.  Well,  is  thoro,  sir,  undor  freedom  of  unsocial  inn 
mid  leaving  our  wives  out  of  tho  quest  ion— Ih  thoro,  undor  this  now 
fivodoiu  or  nssiK'intion,  any  right  toronspiiv  for  tho  ovorihrow  of  tho 
(hivonnnont  of  tho  I  tinted  Sint  os  hy  foivo  mid  violence? 

Mr.  Fiikunik  No;  of  ooursonot. 

Mr.  SovitwiNK.  All  right,  I  tin vo no  mnro questions. 

Son  At  or  iliiNNKit.  Thmik  you  vory  muoh  for  your  views. 

Is  Mr.  Iioomml  Houdiii  hoivyotf 

(No  response.) 

Senator  Jkxxvii.  Mr.  Mai’s!  ml  1, 1  see  you  mv  in  (lio  mom.  Would 
you  just  ns  soon  testify  this  morning  us  m  the  afternoon  session  ? 

Mr.  Mahsiiai.i,.  Yes,  sir. 

Senator  Jrnnv.i».  All  right,  you  may  come  forwnrd. 

STATEMENT  OF  HARRY  H.  MARSHALL,  OF  ALTON,  ILL.,  REPRE¬ 
SENTING  HIMSELF  AS  AN  INDIVIDUAL 

Senator  Jv.Nxr.it.  Mr.  Marshall,  mv  you  nppenring  here  ns  nn  indi¬ 
vidual  or  mv  you  represent  ing  some  organize!  ion ? 

Mr.  Marshall.  As  nn  individual. 

Senator  Jknnf.k.  You  may  proceed  with  your  statement. 

Mr.a  Marshall.'  My  name  is  Harry  II.  Marshall.  My  business  ad¬ 
dress  is  First  National  Hank  Huilding,  Alton,  111.  1  graduated  from 
Northwestern  University  in  1047,  and  from  tho  St.  Louis  University 
Law  School  in  1051.  1  have  been  engaged  in  the  practice  of  lnw  since 
19M. 

Mr.  Chairman,  the  first  part  of  my  prepared  statement  consists  of 
an  enumeration  of  the  15  cases  which  I  am  sure  have  been  covered 
time  and  time  again  in  this  record,  so,  with  your  permission,  I  will 
omit  them. 

Senator  Jexxer.  All  right,  but  they  may  go  in  the  record  and  be¬ 
come  a  part  of  the.  record. 

Mr.  Marshall.  In  1056  and  1057,  the  United  States  Supreme  Court 
decided  15  cases  which  directly  affect  the  right  of  the  United  States 
and  of  the  48  States  to  protect,  themselves  from  communism : 

1.  Communist  Party  v.  Subversive  Activities  Control  Board.  The 
Court  refused  to  uphold  or  pass  on  the  constitutionality  of  the  Sub- 
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vara!  vo  Acii vilii*K  Control  Act  of  1050,  iiihI  delayed  flic  uffectivcmsHH  of 
(ho  net* 

2.  Uennsyliunda  v.  Steve  Nihon,  Tim  Court.  held  flmt  it  waa  un- 
litwfnl  for  IViumylvanln  (o  prosecuto  u  I’tmjmyl  vanin  Communist 
Party  leader  under  (lie  Pennsylvania  Hoclil ioti  Act,  and  indicated  that 
the  ahtisedilioh  lawn  of  42  Sialic  and  of  Alaska  and  Hawaii  cannot 
Im  enforced. 

ih  Vote*  v.  t huh'd  Staten.  Tim  Court  reversed  2  federal  courts 
and  ruled  that  teaching  and  advocating  forcilde  overthrow  of  our 
(loverniuent,  even  “with  evil  intent,”  wan  not  punishable  under  the 
Smith  Act  aa  lon^  aa  it  was  “divorced  from  any  effort  to  institute 
action  (o  that,  end,  and  ordered  5  Communist  leaders  freed  atid  new 
trial  for  aunt  her  M. 

4.  (Join  v.  Yifumj,  'Hie  Court  reversed  t  wo  Federal  courts  and 
held  flint,  although  the  Summary  Suspension  Act  of  11)50  gave  the 
Federal  (Jovernmenl  the  right  to  dismiss  employees  “in  the  interest 
of  (ho  national  security  of  the  United  States,”  it  was  not  in  the  in¬ 
terest  of  the  national  security  to  dismiss  an  employee  who  cont rihufed 
funds  and  services  to  a  not-disputed  subversive  organisation,  unless 
f  lint  employee  was  in  a  “sensitive  position.” 

5.  Service  v.  Duties,  The  Court  reversed  two  Federal  courts  which 
hud  refused  to  set  aside  the  discharge  of  John  *Stcwart  Service  by 
the  Slate  Department.  The  FBI  had  a  recording  of  a  conversation 
bet  ween  Service  and  an  editor  of  the  pro-Communist  magazine,  Ain- 
erasiu,  in  the  latter's  hotel  room  in  which  Service  spoke  of  military 
plans  which  were  “very  secret,.” 1 

Karliei*  tho  FBI  had  found  large  nutnliers  of  secret  and  confiden¬ 
tial  State  Department  documents  in  tho  Amerasia  office.  The  lower 
courts  hud  followed  the  McCurrao  amendment  which  gave  the  Sec¬ 
retary  of  State  “absolute  discretion”  to  discharge  any  employee  “in 
the  interests  of  the  United  States.” 

0.  Slochowcr  y.  Hoard  of  Education  of  New  York .  The  Court  rc- 
vei’scd  the  decisions  of  three  New  York  courts  and  held  it  was  un¬ 
constitutional  to  automatically  discharge  a  teacher,  in  accordance 
with  Now  York  law,  because  lie  took  the  fifth  amendment  when  asked 
about  Communist  activities.  On  petition  for  rehearing,  the  Court 
admitted  that  its  opinion  was  in  error  in  stating  that  SJochower  was 
not  aware  that  his  claim  of  tho  fifth  amendment  would  ipso  facto  re¬ 
sult  in  his  discharge;  however,  the  Court  denied  rehearing. 

7.  Sweezy  v.  New  Hampshire .  The  Court  reversed  the  New  Hamp¬ 
shire  Supreme  Court  and  held,  that  the  attorney  general  of  New 
Hampshire  was  without  authority  to  question  Professor  Sweezy,  a 
lecturer  at  the  State  university,  concerning  a  lecture  and  other  sus¬ 
pected  subversive  activities.  Questions  which  the  Court  said  that 
Sweezy  properly  refused  to  answer  included:  “Did  you  advocate 
Marxism  at  that  time?”  and  “Do  you  believe  in  communism?” 

8.  United  States  v.  Witkovich.  The  Court  decided  that,  under  the 
Immigration  and  Nationality  Act  of  1952,  which  provides  that  any 
alien  against  whom  there  is  a  final  order  of  deportation  shall — 

give  information  under  oath  as  to  his  nationality,  circumstances,  habits,  asso¬ 
ciations,  and  activities  and  such  other  Information,  whether  or  not  related  to 
the  foregoing,  as  the  Attorney  General  may  deem  fit  and  proper— 


•  Chaises  of  Disloyalty  In  the  State  Department  Jane  26, 

1050,  pp.  1391  ff.,  especially  1404 ;  cf.  United  Statu  r.  Jafft,  08  V.  SappTlOl,  104  (1051K 
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the  Attorney  (Icncml  did  iml  have  f lio  right  to  ask  Kltkovieh : 

Since  Iho  enter  of  deportation  wmp  ettlercd  la  your  case  uii  Jum*  '25,  1M.YI, 
have  you  attended  any  meeting*  of  f ho  (VmnmnlM  IVuly  of  Hip  If.  N.  A. V 

t>»  NeAicoi*  v.  o/  //ir/1  AVum/ae/v?  o/  A7?m>  d/ra'/eo.  The  Cmirl 
rovoi‘sod  the  decisions  of  tlio  Now  Mexico  Hoard  of  Mar  Kxnmineis 
unit  of  the  Now  Moxioo  Supremo  Court  wliioh  hud  hh itl : 

Wo  believe  olio  who  linn  knowingly  given  Ida  loyalties  In  tin*  rmmmmlwl 
Pally  for  ll  lo  t  years  during  ii  |tertnd  of  i  eppoiislhlo  nilult VhhhI  Is  a  poison  of 
question  able  charnel  or. 

Tito  Supremo  Court  substituted  its  judgment  for  Hint  of  Now  .Moxioo 
mill  ruled  that - 

mcmlH*rshtp  In  | ho  I'oininunM  Parly  during  Hit*  HUM'S  cannot  ho  said  In  raise 
substantial  doubts  about  ids  present  good  moral  elmrmter. 

10.  l\oni*?*hay  v.  Shit?  Hot*  of  California.  The  Court  reversed 
I  ho  decisions  of  the  California  Comm  ill  eo  of  Mar  Kxtiminors  and  of 
f ho  California  Supreme  Court  mol  kohl  tlmt  it  was  iiiumiiisI If  ul iminl 
to  deny  a  license  to  practice  law  to  im  applicant  who  refused  to 
answer  this  quest ton  put  by  the  bar  committee:  “Mr.  Knnigsliorg,  urn 
you  a  Communist  t"  mul  a  series  of  similar  questions. 

11.  Jen t'ks  v.  t'niteJ  States.  The  Court.  revoi*se<l  two  Federal 
eourts  ami  hehl  that  doncks.  who  was  convicted  of  llliuu  »  false  non- 
Communist  affidavit,  must  l>o  given  the  contents  of  all  ronlldonthil 
Fill  lvports  whieh  were  made  hy  any  (lovernment  witness  in  the  rase 
even  though  *1  clicks- - 

roslrtoled  hts  motions  to  a  request  for  production  of  the  rtqimtR  to  the  trial 
judge  for  the  judge's  lns|Hvtlon  am!  determination  whelhor  and  to  what  extent 
the  reports  should  In*  made  available. 

12.  1  Votkins  v.  VniteJ  States*  The  Court-  iworsed  the  Federal 
district  eonrt  ami  six  judges  of  the  Court  of  Appeals  of  the  Disl rid 
of  Columbia,  ami  hehl  that  the  House  Cn-Ameriran  Activities  Com¬ 
mittee  eonhl  not  require  a  witness  who  admitted : 

I  freely  cooperated  with  the  Communist  Parly — 
to  name  his  Communist  associates,  even  though  the  witness  did  not 
invoke  the  fifth  amendment.  The  Court  said : 

Wo  remain  unenlightened  as  to  the  subject  to  which  the  questions  asked 
petitioner  were  pertinent. 

1ft.  Haley.  Stern  and  Htvwn  w  Ohio.  The  Court-  reversed  the  Ohio 
So  pi  vine  C'oarl  and  lower  courts  and  sot  aside  the  corn-  id  ion  of  three 
men  who  had  refused  to  answer  questions  ntxmt  Communist  activities 
put  to  them  by  the  Ohio  Cn- American  Activities  (Commission. 

14.  Fla*er'\\  Fnifett  Stotts.  The  Court  reversed  two  Federal 
courts  ami  sot  aside  the  conviction  of  Fjaxor  of  contempt  for  refusing 
to  produce  records  of  alleged  Communist  activities  suhpenaed  hy  the 
Senate  Internal  Security  Subcommittee. 

l.V  So  e  her  v.  In  it  a)  States.  The  Court  reversed  two  Federal 
courts  ami  set  aside  the  conviction  of  Sacher  of  contempt  for  refusing 
to  tell  the  Senate  Permanent  Investigations  Subcommittee  whether 
he  was  or  ever  had  been  a  Communist. 
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Also,  will)  you i'  permission,  I  would  like  foslnrl  my  statement  by 
again  mtnling  from  (ho  Communist  Daily  Worker  describing  I  lie. 
ollVrl  or  (hose  lf»  decisions  of  Ihe  Supreme  Court,  mid  f  quote: 

Tlio  C^mrl  ilrllveroU  n  trlpleJinrrelnl  ntlnik  on  (1)  the  fleiwrlim-ul  of  JuMIre 
nmt  Its  Hinlth  Art  trials;  (2)  the  freewheel t ok  eotigrcMdoiml  Imiuhltlons ;  nnr] 
01)  the  luilrftil  loyally  fiociirlly  pro^r/i n »  of  Ihe  Kxmillvr.  Monday,  June  17, 
Is  nlrcaily  ft  historic  tnmlinnrk  ♦  ♦  '(’lie  curtain  Is  closing  on  one  of  our  worst 
lK»rlm1f*.* 

Although  (lie  majority  opinions  in  these  Ifi  eases  rife  many  non* 
lentil  slnlemeiilH,  ranging  from  t ln%  contempt  expresed  for  emigres- 
nil  mill  investigations  by  n  Mrilish  Soeinlisl  1  (o  Ihe  Rrogressive  Parly 
vole  for  Henry  Wallace  in  III  IK/  Ihere  is  not  a  single  citation  or 
reference  to  any  of  (lie  standard  works  on  Ihe  Communist.  conspiracy, 
and  its  menace  In  our  American  iusfihif  inns.  It  woidd  appear  (hat  a 
majority  of  Ihe  Supreme  Com  I  is  completely  unaware  of  (fie  author) 
(alive,  doeumenfed  exposures  of  ('oiiitiiiinisi  subversion  puhlished  hy 
lliis  very  committee.  hy  (he  House  Cn  Ainerican  Activities  Commit¬ 
tee/  Ihe  Canadian  Royal  Commission/  Ihe  Auslralian  ftoyid  (!om- 
mission/  Ihe  West  (lei many  Supreme  ( Vmrl/el  cetera. 

A  recent  article  in  Ihe  American  liar  Association  Journal  hy  the 
draflsinati  of  Ihe  Court  approved  Maryland  Subversive  Activities 
Act  of  ItMIt,  suggests  dial  Hie  Supreme  CourHs change  of  position  in 
regard  lo  Ihe  (  omiiuuiisl  conspiracy  is  due  lo  Ihe  change  in  its  Chief 
Justice/ 

Cur  lift  years  Hie  Supreme  Court,  had  Iicpm  blessed  with  Chief  Jus- 
lives  who  were  aware  of  Ihe  menace  of  infernal  subversion  hy  com¬ 
munism.  Chief  Justice  Hughes  had,  as  Secretary  of  Stale,  firmly 
resisted  all  pressure  lo  recognize  Ihe  Communist  (Jovernmerd  of 
Russia.  Ilis  successor,  Chief  Juslice  Slone,  was  extremely  well- 
informed  on  (he  subject,  of  communism.  His  documented  dissent  in 
Sclineideriuan  versus  United  Slates  10  in  which  he. said : 

A  mini  Is  known  hy  the  Ideas  lie  spreads  as  well  ns  by  flic-  company  tie  keep*-- 

is  a  Inilliaid  expostf  of  Communist  doctrines.  It  is  cHjreeially  note¬ 
worthy  because  il  was  written  at  the  height  of  the  propaganda  (hat 
Soviet  Russia  was  a  peace-loving  democracy,  and  when  American 
A  inhassatlor  Joseph  Davies  was  ltd  ling  us  that- -- 

Tlie  wool  of  lionor  of  l!ie  Soviet  (J  over  anient  la  n«  safe  as  the  Bible  •  •  ♦ 
The  Soviet  Union  stands  stnmlily  for  International  morality.” 

Chief  Juslice  Slone  was  succeeded  hy  (liief  Justice  Vinson,  who 
wrote  Ihe  opinion  upholding  Ihe  Smith  Ad  and  sustaining  the  con- 
vidionsof  (lie  1 1  top  Communists  in  Hie  United  States.  His  opinion/2 
and  especially  the  concurring  opinion  of  Mr.  Justice  Jackson  in 
American  Communimiiom  Association*  v.  Dondx™  contain  many 
scholarly  references  (o  mdi-Commtmisf  authorities. 


*  K«ll  for  hi.  Daily  Worker,  Jane  10.  1057. 

*  Wntkln*  v.  United  Ntnte*,  1  t,.  *d.  1273.  1 
4  Strrcsi/  v.  .Vrir  Hampthtrr,  1  I,.  n).  1311.  1 


1283  d.  17. 

•  Sro  Tific*  WHi  of  Huhv<rr>don.  hy  Prof.  Janrir*  Ihjrnham. 

•  Urpurt  of  the  Canadian  Royal  CVunmhjdon,  June  27,  1948. 

I  Re|K>rt  of  the  Australian  Royal  C’ominlKMon,  Aumat  22,  1055. 

•Supreme  Court  of  NVeat  OeriOany,  375  page  opinion  outlawing  the  Commanht  Party 
rendered  A u cunt  17.  1053. 

•  Communism  and  the  Court,  Frank  R.  Ober,  44  ABA  Journal,  35,  89. 

14  320  II.  S.  118,  170-207  <1043).  ' 

II  February  1042  at  Chicago  Stadium. 

**nrw*f#  v.  United  Rtnte*.  341  II.  S.  404  <1951). 

*•  339  U.  S.  382,  423-445  (1050). 
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Prof.  I  larrup  A,  Freeman Inin  stated tolhisrmnmilleo: 

II  him  novel*  Ivcn  determined  t lint  Ctuigre**  Iiiih  ii  rigid  In  lake  nwny  from 
the  Huprenle  Court  nny  purl  nf  It*  necessary  appellate  Jurisdiction. 

mul  llml  article  1 1 1  of  Hip  ( \mst  il  «ii i«m  is  intended : 

♦  ♦  ♦  tn  Congress  In  so  regulate  the  procedures  for  hiking  appeals  Unit 

theiipivllato  jurisdiction  may  lie  effective. 

These  sliiloitu'iits  ii  iv  in  emir. 

In  Kx  parte  MeCardle,11  the  Suineme  Court  held  Hint  Congress 
oonld  tnko  nwny  its  necessary  appellate  jurisiliol ion.  As  retired  Su¬ 
preme  Court  Jus! inn  Itnlierls  described  this  ease  under  the  heading 
“Appellate  Jurisdietion  Depends  on  Congressional  legislation": 

Tho  on  so  tunl  boon  briefed,  argued,  amt  submitted,  mill  was  romly  for  u  tied* 
slon  wlion  I  ho  Congress  removed  I  ho  apivUnlo  Jurisdiction  of  I  ho  Supremo  Court 
In  I  lint  spool  lie  class  of  case.  Tho  Chief  Justice  wrole  n  slmrl  opinion  In  wtileli 
ho  wild  t lull  Iho  Jurisdiction  was  subject  In  regulation  hy  Congress  uml  that  Urn 
Court  lmd  Uvst  l  he  power  In  deal  with  thill  case.1* 

Tho  MeCardle  ease  has  Ivon  ullirmod  ninny  limes.  The  Conslitulion 
of  (ho  United  States,  n  volume  prepared  for  the  Semite  liy  i ho  Is'gislu- 
I ivo  Koforonco  Sorviee,  1  Jhrnry  of  ( Nuigress,  si ntes : 

Unlike  Its  original  Jurisdiction,  the  nppollute  Jurisdiction  of  Iho  Supremo 
Court  la  subject  to  control  hy  Congress  In  Die  exercise  of  the  broadest  discre¬ 
tion.  •  *  •  The  imwer  of  Congress  to  make  exception*  Ims  thus  become,  In  effocl, 
a  plenary  power  to  bestow,  \v II bold,  and  withdraw  uppollnto  jurlsdlelloii,  even 
to  the  point  of  Us  ulvllllon.  And  lids  power  evlonds  In  Iho  withdrawal  of  ap- 
l vltaio  Jurisdiction  even  tuivudlug  ensos,  1  ♦  ♦ 

•‘The  eons!  Hut  tonal  requirements  are  nil  satisfied  If  one  opportunity  Is  had  for 
the  trial  of  all  parts  of  a  ease,  Everything  beyond  Unit  Is  a  mailer  of  legislative* 
dlsi*ri'l  Ion.'* u 

Supreme  Court  Justice  Dougins,  referring  In  the  power  vested  in 
Congress  hy  the  (Constitution,  wrote  in  one  of  his  earlier  luniks: 

Congress,  therefore,  has  innver  to  deny  and  to  Kraut  npivllnto  Jurlsdlelloii;  to 
withdraw  It.  ns  well  ns  to  confer  It. 11 
and  in  his  latest  hook  Justiee  Douglas  says: 

The  power  of  Congress  over  the  npivllate  jurlsdlelloii  of  tho  Supremo  Court  U 
complete.1* 

Professor  Freeman  bases  his  disagreement  with  tho  iniorprctnlion 
of  article  III,  section  42,  of  tho  Constitution  given  hy  the  Supremo 
Court  itself  on  4imv  writings]5  and  on  articles  by  two  other  professors. 
An  examination  of  those  articles  shows  that  they  support  I  lie  Court's 
own  conclusion  that  its  appellate  jurisdiction  is  controlled  by 
Congress. 

In  a  case  decided  in  1700,  when  most  of  the  framers  of  our  Consti¬ 
tution  were  still  alive,  the  Supreme  Court  said : 

#  •  •  the  political  truth  Is  that  the  disposal  of  tho  judicial  power  (except  in 
a  few  specHlcd  Instances)  belongs  to  Congress.  If  Congress  has  given  the  power 
to  this  Court,  we  possess  it.  not  otherwise  *  * 

Professor  Freeman  also  contends  that  because  Congress  is  given 
power  only  over  tho  appellate  jurisdict  ion  of  the  Supreme  Court  that 


"7  Wall.  506  (1SG9) 
W  85  American  Rsr  Jf 


85  American  Bar  Journal  1,  3  (104D). 

Jf  S.  Doc.  No.  170.  S3d  Con?..  2d  ms.,  Edward  S.  Corwin,  editor,  pp.  614-616.  The  last 
two  sentences  are  from  the  Supreme  Court’*  opinion  in  The  Francis  Wright,  105  U.  S.  381 
(1SS21. 

«  Douglas,  William  O.,  An  Almanac  of  Liberty,  p.  280. 

«  Douglas.  William  O..  We  ihe  Judges,  p.  72. 

*  Turner  r.  Bank  of  Aorfft  Asirrieo,  4  Wall.  8,  note  1. 
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“subsections  (It),  (  I),  n ml  (ft)  of  Senate  hill  2010  aim  most  clearly 
uneonslilnf  iouuj"  Imcause  f In* v  involve  eases  in  which  llm  Slulo  hIiii II 
Im  a  parly  mnl  in  which  I  lit* >  h>npi  elite  C  %>m  I  Ins  original  jurisdiction. 

Thissfnlrmchl  is  also  most  dearly  erroneous. 

In  AV/r/i?  of  Missouri  v.  Miss  tout  l\wifw  Ifitihi'uyf"  Ilia  Supreme 
C *ou»*l  held  I liiif  Congress  could  fain*  away  Urn  ('mill's  appellate  jn 
ristlirl inn  in  rasas  in  which  a  Slain  ixn  pal  ly. 

Professor  Freeman  has  overlooked  unieudiueof  XI,  which  makes  it 
impossible  for  citizens  to  sun  a  Slain  in  Ilia  Supreme  Courl.  No  Stain 
is  mptiml  In  bring  an  original  soil  in  Mir  Supreme  Courl,  mat  won  hi 
pm  far  ilx  own  nourls  in  Hiihynivion  raves.  In  such  rasas  Mm  Supremo 
('mill  has  appallaln  jurisdiction  <4wilh  surli  exceptions,  and  under 
such  rami  I  a  I  ions  as  I  ha  ( 'ongress  shall  make." 

Tim  New  Vorl<  Times  reported  Iasi  February  20  Had: 

♦  ♦  •  after  minii  rniiK KjH  nkprM  luid  attacked  recent  «iwh 

Min  A  HA'  - 

house  of  delegates  voted  to  opjMiSc  Ilia  Jenncr  hill  an  contrary  In  Ilia  mnlrite- 
imfira  nr  Ilia  luduricc  nf  |H»\verH  set  up  In  Ilia  iVuiHfllnlloii, 

The  balance  of  powers  was  iipsnl  whan  Ilia  Supmna  ( Vmrl  deprived 
Min  Si  a  I  ns  of  Ilia  right  In  punish  subversion,  to  har  ('ouuiiiuiisIh  as 
laarhars  and  lawyers,  and  lo  investigate  subversion,  and  whan  Mia 
Supreme  Conrl  deprived  Congress  of  \i<  riirlit  lo  investigate  aoin- 
inunisin  as  fully  as  il  investigates  businessmen  and  labor  unions. 
'Ilia  purposes  of  S.  til? Hi  is  lo  restore  Ilia  balance  of  powers. 

Sanaln  til* |H  is  no  moiv  ronfrary  to  Ilia  bal.Mice  of  power*;  Ilian  is 
a  Presidential  valo.  Tha  unicpianass  and  great  t  of  our  Comtihi 
lion  is  its  ingenious  system  of  cheeks  and  balances,  nol  only  on  Con¬ 
gress  and  Min  President,  bill  also  on  Ilia  Siipmnn  f'ouH.  Yhe  prim 
ripal  rliaak  on  Mm  judiaiary  is  Ilia  powrr  of  Congress  lo  niaka  excep- 
lions  to  llm  jurisdiction  of  ilia  com  Is.  To  deny  Ibis  powar  to  Congress 
islosay  Mud  Mia  Consfilnl ion  is  unconstitutional. 

There  nm  soma  Aniariaan  Har  Association  lawyers  who  think  that 
Mm  Constitution  is  right  in  pulling  aimaks  and  Imhniws  on  Congress 
and  on  Mm  Kxeentive  bill  wrong  in  pulling  any  check  and  balance  on 
Min  lifn  nmmlH'rs  of  Ilia  Snprama  (Vnni.  Resolutions  for  constitu¬ 
tional  ainandmanfs  (o  aliminafa  ilia  ahrak  on  the  Supreme  Court  pro 
vidacl  by  semi  ion  2  of  arliala  III  have  Imcn  proposed  in  Congress  from 
limn (oiiina.  All  luivn  failed  of  passage. 

Those  who  favor  retaining  Mm  const ilntional  check  on  tha  judiciary 
may  Im  mindful  of  what  -Thomas  daHoi^on  predicted  in  1821  : 

•  •  •  the  germ  of  dissolution  of  mir  Fcslcrnl  (Jovcnmicnt  Is  In  die*,  ooiistitii- 
lion  of  Ilia  Federal  Judiciary;  1  1  1  advancing  Its  noiseless  step  like  n  thief, 
over  the  field  of  jurisdiction  until  all  shall  bo  usnri**)  from  the  States,  and 
the  government  of  all  be  consolidated  Into  one. 

To  this  1  nm  opix>sed,  because  when  nit  government,  domestic  and  foreign. 
In  little  ns  In  great  things,  shall  be  drawn  to  Washington  as  the  center  of  all 
power,  It  will  render  |>owerless  the  checks  provided  •  •  • 

Passage  of  S.  2040  will  restore  tho  balance  of  powers  provided  in 
tho  Constitution  by  demonstrating  that  section  2  of  article  III,  which 
gives  Congress  a  check  on  the  Supreme  Court,  is  not  a  dead  letter 
out,  ns  in  the  past,  has  life  and  meaning. 


*202  U.  S.  13  (1034). 
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1’iisssngi'  nf  S.  will  .slop  Clio  (*oiiiiiiMiiislH>  IhiiisI  (IiiiI  ns  n  ivsnll 
of  llio  iwont  Snpivmo  C’oiiil  ilivisious  lln\v  iloii'l  Imvo  lo  loll  I'Vilonil 
orSlnlo  invosliunloiN  im.vlliinjr  bill  (lull  llio  Kilt  Inis  lo  loll  llu<  Com¬ 
munists  ovor.vlmiip.  <1.  I'NIjjiu’  lloovor  wnrnoil  ns  lns|  full: 

Tlio  liilluemv  nf  llio  mihvoridvo  conspiracy  Ii»ih  hoeu  alumni  iinbollowiMo  * 
reaching  deep  Into  practically  every  walk  of  llfo.  To  Iho  i  ITi'(  Hiohohm  of 
this  cnmtMlgn.  wo  inn'll  only  to  nolo  tlio  wldespiivul  unit  voelfemuM  clamor  raised 
whenever  our  tlnvermueul  attempts  to  itonl  llnnly  against  llio  muIivoimIvo 
l limit  ♦  ♦  ♦ 

To  dismiss  lightly  tlio  existence  of  (In'  subversive  tliront  In  tlio  Pnllml  Hinton 
In  to  ilollltoiatoly  eommtl  tinllonnl  suicide.  In  some  (pinners  wo  are  mi  roly  lining 
JnM  tills.  It  would  l*o  tin*  wersl  kind  of  folly  lo  allow  llio  spy  and  milworaho 
iunuuntty  thnnigh  tivludoal  rallior  limn  logical  tutor juntnllnii  of  tin*  law, 
wlillo  tlioy  plot  Itto  destruction  of  our  donuvrallo  fnnn  of  itovormnonl.” 

Passn^w  of  %'s.  *Jdl(l  will  oml  llio  Supreme  Cmnl  hvnlinonl  of  ii^oiiIh 
of  fho  M  million  memlHu*  |{oij  conspiracy,  wliioli  rout  min  one  third 
of  tlio  world,  as  til  I  to  Hod  Hiding  Moods  who  nnist  lie  profeeled  from 
(ho  hit*  had  wolf  «if  a  public  hived iiral ion.  Passage  will  sene  iiofioo 
(o  U>tli  sidos  of  (ho  him  Curtain  < nut  Americas  inlornal  securilv  is 
adequate  to  moot  all  Soviol  snl»\  eii-inn. 

Senator  ih:x\i;n.  Thank  yon,  Mr.  Marshall,  for  apnoarin^  liefnre 
tho  committee  and  uivimr  iw  tlio  lionelil  of  your  ivseaivli  and  study  on 
(his  vory  important  question. 

I  w  ill  ash  that  tho  out iiv  si afonnml  with  foot nolos  and  roforonros  lie 
inoorporalod  in  tlio  ivoord. 

Mr.  Maksii am  .  Thank  you,  Mr.  Chairman, 

Senator  .Irwiat.  Thanh  you. 

Mr.  Sm  mvixr.  I  havo  one  tiling  to  olfor  for  tlio  ivoord. 

Mr.  Kivnud  lvquostod  that  if  this  arliolo  was  nol  alivmly  in  Iho 
nvord  it  might  V  inserted.  1  do  not  know  whothor  it  is  in  tho  record. 
Mr.  Kivmul  thought  Sonator  llenninjrs  mav  havo  put  it  in. 

It  is  an  arliolo  from  tho  St.  l<ouis  (SfuUv  Democrat  of  tSundny* 
Maivh  ’J,  mulor  hoadlino,  “haw  Quarterly  Kditors  Dofond  %Snpromo 
Court. 

Sonator  .1 r.xxru.  If  it  is  not  in  tlio  ivoord,  it  may  go  into  tho  ivoord 
ami  Ivoomo  a  part  of  tho  ivoord. 

(Tho  document  referred  to  is  as  follows:) 

l  Prom  Iho  St.  lAdti  ttlol^lVmtvrdl,  Mnrch  2.  1055V 

I  .aw  Qr  aktvki y  Kmmus  1>mxi»  Smtrwt:  Covkt  IXwvkk  a\ii  I’kiskxt 
Actuity  Orri.iNKo,  i'niiicism  or  Divisions  Ukkatko 

Tho  following  arttolos  by  members  of  tho  staff  of  tlio  Law  Quarterly 
of  tho  School  of  L-ov  of  Washington  I’nlvorslly  was  written  in  reply 
to  a  nvont  criticism  of  tho  Court  entitled  “The  Utinttway  United  States 
Supremo  Court*’  which  appeared  in  tho  G  lot  k»- Democrat.  Jules  B. 
Gerard.  editor  in  chief  of  tho  Luv  Quartorly.  presents  this  arllelo  as 
a  "precise  statement  of  the  Court’s  jnwvers  ami  present  activity.” 

Cn  Sunday.  February  0. 19AS.  the  Glolic- Democrat  reprinted  a  lengthy  editorial 
entitled  "The  !  tuna  way  Vnlted  States  Supremo  Court.”  The  editorial  pur¬ 
ported  lo  prove  that  tho  present  Supreme  Court  Is  acting  Illegally  “to  drasti¬ 
cally  alter  the  shaj^e  of  the  American  Government.” 

The  writers  feel  that  this  attack  will  Impart  a  false  Impression  of  the  powers, 
functions,  and  present  activities  of  the  Court  to  persons  unfamiliar  with  the  law. 
They  have  consequently  undertaken  to  answer  the  editorial's  charges,  which 
they  consider  to  i*e  untrue  and  unfair. 
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The  nr«l  charge  limits  by  I  In*  rdllnrlnl  Ih  Him  I  I  ho  Court  la  IMi'gnlly  "making 
law."  The  nr^iniciit  rniiw  thus:  (I)  The  CoiinHIuHoji  does  not  give  I  In*  Court 
power  In  make  law;  (2)  Iho  CoiinIHhIIoii  does  not  give  On*  Court  |mwor  to  rule 
nil  whcllier  ih  In  of  Congress,  nr  lower  court  dcelsloim  violate  tin*  CoiinIIIuIIoM  ; 
Cl)  I'otiMiHpierilly,  flu*  Cm m I  cannot  "make  Inw"  hy  exercising  Judicial  review. 

HI'I’HKMF  I, AW 

(I)  Article  VI  nf  tin*  CniiRflhillmi  provides:  "The  CoUNlllillloti,  nml  Iho  laws 
«»f  I  ho  United  Hliiles  which  shall  hi*  made  hi  pursuance  thereof  ♦  •  •  shall  In* 
Iho  wipu'iue  Inw  nf  I  lie*  hind  “  Prom  this  winding  I  lit*  editorial  concludes,  "No 
niHitlnn  nl  nil  In  made  nf  Iho  Supreme  Cowl.  Tin*  Imv  In  wlinl  llii*  CiumIIIiiMoii 
Hii.vrt  II  In  mill  wlml  ( 'oiigrcMN,  acting  within  roiedlhdluiinl  llmll«,  rays  II  In." 

Hill  article  VI  iml  only  fnllw  In  inoiillnn  Iho  Supreme  Cnnrl  It  also  falls  In 
meld  Ion  Congress.  If  I  In*  decisions  nf  Iho  Supreme  Coin  I  nro  nn|  "Inw"  IX’Cniise 
Iho  Cnml  Im  nnl  iiioiiI Ininnl  In  firllnlo  VI.  nro  Iho  cnuelmeiilM  nf  Congress  also 
mil  "Inw"  fi»i*  Iho  same  rensoiiV 

Tim  obvious  answer  Is  "no"  because  Congress  1«  given  exjircsM  power  In  legls 
title  In  milch*  I.  Absence  nf  |»o\w*r  unitor  nuo  nrllolo  does  nnt  iimnn  nlneinc 
nf  power  ultngcihcr. 

Tin*  editorial  next  nsserls  flml  Congress  can  limit  Iho  appellate  JurMIcHrm 
nf  Hu*  Cmirt  nml  thus  itolormlno  Iho  kinds  nf  iiiwk  whloli  Iho  Court  wilt  honr. 
Thin  Ih  I  nit*.  I  till  wlml  hearing  Ims  this  nn  Iho  constitutional  validity  nf  Iho 
on  non  prnjH’rly  brought  hofnro  Iho  Cniirt  iimlor  existing  InwV  Tim  fnol  I  hnl 
Congress  mil,  tint  does  tint,  limit  tho  appellate  JurlKillotlon  nf  ttio  Hupremo 
Cmirl  tlnow  tm|  prove  f f ini  Iho  Courl’w  decisions  nro  Illegal.  If  anything,  It 
prnvow  Hint  Congress  Im  satlsMcd  with  llro  decisions  tho  Court  render*. 

Jl  fJlOfAf.  tlMII.W 

IV)  Milch  t:<  ininto  nf  tho  fnol  Unit  Iho  Cohdlliillon  dor*  n  »|  x|m >i  l fi«/i I ly  give 
Iho  Suproino  Cniirl  jmwor  In  itoohlo  wholhor  nn  m  l  nf  Congress  Ih  constitutional. 
Even  If  II  In  nssiinKd  Ihoro  In  nn  such  |mwor  nml  vory  few  learned  j'eisons 
Imvo  ovor  Inkon  I  fils  1**1 1  Ion  Hint  foot  does  not  Justify  nn  nttnrk  upon  Iho 
piONonl  Cnml. 

Pur  If  Judicial  rovtow  In  imcoiisllfiiltonnl,  Ihon  It  bus  horn  iirionimtlliitlonnl 
ovor  hI nro  It  was  begun  155  years  ago.  Tho  jierKons  In  criticize  ere  .fnlm  Mar- 
Ntmll  nml  Iho  members  nf  Ids  Court,  nml  ovrry  ollior  .fusllee  since  |W«,  Thin 
InrhntrN  moil  Ilko  Ollvor  Wendell  IlnlmoN,  Louis  HnimlolN,  Jfarinh  Pinko  Stone, 
mill  Will  In  rn  Howard  Taft.  Pitch  nml  every  one  nf  them  must  share  Iho  hlnrno 
for  nn  unlawful  wlsuiro  nf  jmwor  If  jmllolnl  review  l»  ilonlwl. 

Cl)  If  Jinllrlnl  rovlow  In  vnllil,  «lr>OM  the  Court  "make  Inw"  ovory  llrne  ll  «le- 
ohloN  n  on  no?  Aoimrdlnjc  lo  limt  wwk’H  editorial,  "no  Pnlornl  oourl  hnn  nnv 
aiillmrity  nr  rlylit  In  ohnnKo  Iho  (*oiiHti1utlon  hy  ho  inuoh  on  nuo  word,  either 
hy  'Interpretation*  nr  HuhterfiiKe.  To  do  h<i  Ih  nn  llloKnl  n«  armed  rnhU  ry.  •  ♦  ♦" 

INTHriritKTATIO.V  VITAL 

| 

I  Many  toriiiH  nf  the  CniiNlltullnii  nro  not  clear  lo  everyone  nnd  need  *orne  ktoiiji 
In  Interpret  them.  For  example:  What  constitutes  "due  process  of  law"? 
Wlml  Is  mi  "ex  post  factor  law"?  Whnt  Is  n  "Mil  of  nttnlnder"?  What  jmwers 
are  "necessary  and  jirojKT"  for  tmjdejaentln^  laws  j>.isnch]  tiy  Congress? 

Article  I,  seclloii  0  of  the  Oaislltiitlon  prohlhlls  Confcress  from  jtassin^  a  "Mil 
of  attainder."  This  prohibition  would  lie  meaningless  unless  some  «rnuj»  had  tie* 
|w>\ver— and  the  duly — to  determine  whether  a  Klven  statute  was  a  Mil  of  nr- 
talnder  or  not.  Need  It  Im  added  that  that  group  ought  not  to  Im  the  same  one 
which  enacted  the  statute  In  the  first  plai-e? 

What  body  should  Interpret  the  meaning  of  terms  |n  the  Constitution?  The 
answer  to  this  question  seeins  obvious.  Conflicting  Interpretation*  Invariably 
arise  out  of  some  kind  of  controversy.  Hesolvlng  conflicts  is  an  exercise  of 
judicial  lmwer. 

Article  III  of  tho  Constitution  provides  that  "the  judicial  power  of  the 
United  States  shall  be  vested  In  one  Supreme  Court  and  In  such  Inferior  courts 
ns  the  Congress  may  from  time  to  time  ordain  and  establish."  By  express  pro¬ 
vision  of  the  Constitution,  then,  judicial  power  Is  given  to  no  other  branch  of 
the  Government  than  the  Judiciary. 

Furthermore,  section  2  of  article  III  provides  that  "the  Judicial  power  shall 
extend  to  all  Cases,  In  Law  and  Equity,  arising  under  this  Constitution,  the 
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Laws  of  the  United  States,  and  Treaties  •  •  •”  There  Is  no  room  for  cloubt  thnt 
Judicial  power  was  to  include  the  power  to  decide  constitutional  questions 
properly  presented  to  the  Court.  Hence  there  Is  little  vu  I  hilly  to  the  argument 
thnt  the  Court  Is  usurping  power  when  It  decides  n  constitutional  Issue. 

VALID  POWERS 

So  If  Judicial  review  Is  valid,  then  It  is  also  valid  for  the  Court  to  Interpret 
the  Constitution.  Otherwise  one  would  he  forced  to  tho  conclusion  thnt  tho 
Court  could  determine  whether  a  given  act  was  constitutional,  hut  could  not  de¬ 
termine  what  the  Constitution  means.  This  Is  obviously  ridiculous. 

Two  conclusion*  are  possible:  (l)  the  Court  does  not  “make  law”  when  It 
Interprets  the  Constitution;  (2)  the  Court  Is  authorized  to  “make  law.”  As  n 
practical  matter  It  doesn’t  make  any  difference  which  alternative  Is  chosen  be¬ 
cause  In  either  situation  the  Court  would  he  exercising  valid  power  In  Interpreting 
the  Constitution. 

How,  then,  can  tho  editorial  logically  conclude  thnt  the  Court  “hns  on  Its  side 
the  diehard  popular  belief  which  Is  false  as  a  china  nest  egg,  thnt  the  law  Is 
what  the  Court  says  It  Is”?  It  can’t.  * 

The  second  major  charge  leveled  by  the  editorial  is  that  the  Court  hns  “re- 
ponl(ed)  by  ossification”  and  made  law  "In  direct  opposition  to  the  10th  amend¬ 
ment.”  The  charge  Is  “proved”  by  detailing  the  purported  holdings  In  a  number 
of  Supreme  Court  decisions. 

MISSTATEMENT 

In  almost  every  instance,  however,  the  decision  nttrlhuted  to  iho  Court  Is  a 
blatant  misstatement  of  the  actual  holding.  To  make  the  following  discussion 
understandable,  it  will  be  necessary  to  describe  briefly  the  manner  in  which  the 
holding  of  a  case  Is  determined.  This  can  best  be  done  by  considering  nn 
example. 

Supposo  that  a  10-year-old  child,  playing  on  tho  sidewalk,  Is  struck  hy  nn 
automobile  hacking  out  of  a  driveway  because  the  driver  Js  not  watching  what 
Is  directly  In  hack  of  tho  car,  but  Is  looking  up  and  down  the  street  for  nirproaeh- 
Ing  vehicles.  Suppose  also  that  a  Jury  awards  the  child  $10,000  for  the  Injuries 
suffered,  and  that  the  driver  appeals  to  the  Missouri  Supreme  Court.  Suppose 
the  court  upholds  the  award  because  the  driver  was  negligent  In  not  determining 
that  tho  child  was  in  hack  of  the  car. 

Surely,  no  reasonable  person  could  Interpret  this  case  as  standing  for  the 
Imposition  thnt  any  10  year  old  struck  by  nn  automobile  can  recover  $10,000 
from  the  driver,  whether  or  not  the  driver  Is  negligent,  was  on  a  main  highway 
or  a  residential  street,  etc.  But  it  Is  this  kind  of  Interpretation  which  the 
editorial  largely  places  upon  the  cases  it  analyzes. 

For  example,  the  editorial  discusses  Schtrarc  v.  Hoard  of  Par  Hxaminers  of 
New  Mexico  and  Koniysberg  v.  State  Par  of  California.  Tho  editorial  says 
these  cases  hold  “thnt  the  States  cannot  be  permitted  to  determine  that  Com¬ 
munist  or  Communist-front  activities  reflect  on  the  moral  character  of  nn  appli¬ 
cant  to  practice  ns  nn  attorney.” 

The  Schwnre  case  concerned  n  person  who  had  quit  the  Communist  Party 
more  than  15  years  before  applying  for  admission  to  the  bar.  Since  that  time 
he  had  led  a  model  life  and  had  even  explained  his  Communist  past  to  the  dean 
of  his  law  school  before  he  was  admitted. 

THE  FACT 

What  the  Supreme  Court  actually  held  was  that  the  New  Mexico  Supreme 
Court’s  determination,  that  a  person  who  had  knowingly  belouged  to  the  Com¬ 
munist  Party  could  never  subsequently  have  a  good  moral  character  under  any 
circumstances,  was  so  unreasonable  and  arbitrary  that  It  violated  the  due  process 
clause  of  the  Constitution.  Surely  this  is  not  the  least  bit  similar  to  the  hold¬ 
ing  attributed  to  it  by  the  editorial. 

The  editorial  also  discusses  Pennsylvania  v.  Nelson,  in  which  an  antisedition 
law  of  the  State  was  struck  down  because  Federal  legislation  had  preempted 
the  treason  field.  About  the  Nelson,  Konlgsberg,  and  Schwnre  cases  the  editorial 
says.  ‘There  is  nothing  In  the  Constitution  to  Justify  this  invasion  of  rights 
which  historically  belonged  to  the  States.” 

On  the  contrary,  the  Constitution  contains  two  provisions  which  precisely 
Jnstifv  the  action  taken  by  the  Court  in  these  cases.  Section  I  of  the  14th 
amendment  provides  in  part  that  no  State  shall  “deprive  any  person  of  life, 


LIMITATION  OF  AFFKLLATK  JURISDICTION 


013 


liberty,  or  property,  without  due  process  of  law."  It  has  because  the  decisions 
lu  tho  Sch ware  and  tho  Konlgsbcrg  cases  were  found  by  the  Court  to  violate 
the  due-process  clause  that  they  were  overturned.  The  decisions  of  the  State 
courts,  no  less  than  tho  statutes  enacted  by  Congress,  must  comply  with  tho 
Constitution. 

•‘This  Constitution,  nnd  tho  laws  of  tho  United  States  which  shall  be  made 
In  pursuance  thereof  •  •  •  shall  be  the  supreme  law  of  the  land;  and  the  Judges 
In  every  State  shall  ho  liound  thereby,  anything  In  the  Constitution  or  laws  of 
any  Stnto  to  the  contrary  notwithstanding."  This  clause  of  article  VI  gives 
rise  to  tho  so-called  preemption  doctrine  used  in  the  Nelson  case.  It  Is  based 
on  tho  theory  that  acts  of  Congress  are  the  supremo  law  of  the  land,  a  fact 
recognized  by  the  editorial,  and  that  therefore  Ktntu  legislation  cannot  be 
tolerated  whore  Congress  has  preempted  a  given  field. 

1912  PtUXKUKNT 

The  doctrine  of  preemption  1ms  been  firmly  established  ns  a  jtfirt  of  United 
States  constitutional  law  for  a  long  time.  In  1912,  for  example,  Chief  Justice 
White  said  that  the  "|x>wer  of  the  Ktnte  over  the  subject  matter  ceased  to  exist 
from  the  moment  that  Congress  exerted  Its  paramount  ami  all-embracing  author¬ 
ity  over  the  subject."  Consequently,  the  "Warren  court”  did  not  make  a  novel 
decision  In  applying  tho  doctrine,  nor  did  It  exceed  Us  constitutional  lowers  by 
declaring  tho  statute  Invalid.  It  was  merely  doing  what  many  courts  had  done 
in  the  jwist :  Invalidate  State  legislation  lu  u  field  preempted  by  "the  supreme 
law  of  the  land.” 

Next  discussed  liy  the  editorial  Is  Slovhoiccr  v.  Hoard  of  Education  of  New  York . 
The  controversy  In  this  case  was  whether  a  person’s  claim  of  a  constitutional 
privilege  In  collateral  proceedings  warranted  his  summary  dismissal  from  a 
teaching  jioslHon— a  subject  too  elaborate  for  brief  discussion.  It  will  therefore 
be  passed  without  comment  except  to  notice  that  the  editorial  said  the  "State 
law"  was  reasonable,  whereas  tho  Court  found  'this  procedure  unreasonable 
nnd  an  unconst ilu I lonnl  violation  of  tbe  due-process  clause. 

The  editorial  moves  on  by  saying  that  Hiceezy  v.  AVm  Hampshire  held  that 
the  attorney  general  of  a  Stntc  "did  not  even  have  the  right  to  question  a  college 
professor  about  subversive  activities”  and  that  It  "prohibited  tlie  States  from 
(•veil  investigating  treason.” 

This  Is  a  complete  misstatement  of  the  case.  What  the  case  actually  held 
was  that  u  college  professor  could  not  be  punished  for  contempt  when  he  refused 
(not  under  the  fifth  nmendinent)  to  answer  (1)  questions  that  were  not  pertinent 
to  the  inquiry  that  the  legislature  had  authorized,  nnd  (2)  that  confer  nod  a 
lecture  he  had  given  to  college  students. 

CLEANEST  EXAMPLE 

Rut  perhaps  the  clearest  example  of  the  method  used  by  the  editorial  writer 
is  Illustrated  by  tho  discussion  of  Raley  v.  Ohio,  which,  the  writer  says,  “held 
that  the  State  had  no  right  at  all  to  punish  contemptuous  refusal  to  answer  a 
Slate  legislature’s  questions  aliout  subversion."  To  answer  this  contention,  the 
entire  Italey  opinion,  except  case  citations,  Is  here  reprinted: 

’•The  Judgment  of  the  Supreme  Court  of  Ohio  Is  vacated  nnd  the  case  is  re¬ 
manded  for  consideration  in  the  light  of  *S’iccr:p  v.  New  Hampshire  ♦  *  *  and 
IVafMn*  v.  United  States,  ♦  •  •  Mr.  Justice  Burton  would  note  probable  juris¬ 
diction  and  set  the  case  for  argument.  Mr.  Justice  Clark  dissents  from  this  dis¬ 
position  of  the  case  for  the  reasons  stated  In  his  dissenting  opinions  in  (tbe) 
Sweozy  and  Watkins  (cases) ." 

The  Court  did  not  even  reverse  the  Ohio  court,  but  merely  sent  the  case  back 
to  that  court  for  reconsideration.  The  precise  holding  was  simply  this:  Insofar 
us  the  case  was  Inconsistent  with  the  Sweezy  and  Watkins  decisions,  It  would 
have  to  be  reconsidered. 

The  editorial  concludes: 

"The  danger  of  communism  Is  grave  enough,  but  It  may  be  that  a  graver  danger 
yet  exists  In  a  court  whleb  attempts  to  use  one  phrase  of  the  Constitution  to 
amend  the  rest  of  it,  and  ends  by  concluding  that  there  is  no  Constitution  at  all 
except  what  the  court  writes." 
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two  eoNCRmrs 

Tlio  reference  to  amending  I1u>  ConatHutluii  wtlli  one  of  It*  phrases  Is  UlriH*4cHl 
at  llio  npiwrent  mull  Id  between  iho  "supreme  law  of  the  laud"  elmiso  of  nrlleh* 
VI  mul  llio  SI  a  I  os  rlghls  provision  of  llio  IDtli  nmomlinont. 

It  cannot  In*  denied  those  two  provisions  miilllol  If  liolli  arc  carried  In  lliolr 
logical  extremes.  On  Hu*  othor  hand,  any  dispute  how  mmii  arllolo  VI  rcslrlolK 
imwora  reserved  to  llio  Slntos  must  necessarily  \k>  decided  by  Iho  oourls,  If 
for  no  •  thor  reason  limn  the  fnol  (hut  all  controversies  are  decided  by  oourls. 
Surely  II  Is  unfair  to  accuse  Iho  Supromo  Court  of  "amending"  Iho  CoukI Hutton 
wlion  It  draws  Iho  lino  between  two  con tl lot  Ini:  provisions,  both  of  which  mi!  part 
of  the  Const  1 1  ut  Ion. 

Wlml  tin*  writer  meant  by  Iho  sin  lenient  (hat  no  Const  It  ullnn  exists  except 
that  which  Iho  Court  writes  Is  beyond  our  comprehension.  As  has  been  pointed 
out,  all  of  the  cases  he  crlllelr.es  preceding  Ills  conclusion  were  decided  ell  her 
on  the  suprenmey  clause  of  article  VI  or  the  due-process  clause  of  the  1  It ti 
amendment.  They  therefore  were  based  on  Iho  Constitution  as  It  Is  written  and 
not  on  a  constitution  that  the  Omrl  wrote. 

INCHKlUni.K 

The  editorial  then  erltlcixc*  the  Court  for  Its  divisions  limbing  Federal  pow- 
ers.  “In  one  of  Hie  most  niun/.htg  ridings  ever  handed  down,0  II  says.  Hie  Court 
a  It  ack  ‘‘Federal  administrative  authority"  hy  holding  "that  the  Seerolary  of 
Slate  could  not  discharge  his  own  employee  ♦♦♦!!!  t lio  face  of  an  net  of  Con¬ 
gress  onijknvorlng  the  Sivretary  to  lire  any  employee  within  his  sole  discretion." 

This  Is  an  Incredible  description  of  the  Court's  holding.  The  division  In 
Sivrico  v.  Dulles  was  based,  not  on  1  ad  of  Congress,  bill  on  2  statutes  whfeh 
set  out  partially  oontltoHng  pnnvduros.  What  the  Court  said  was  Ilia t  the  Sec¬ 
retary  had  followed  the  wrong  procedure.  Congress  had  made  no  clear  slate* 
meat  which  statute  It  Intended  to  Ik*  followed. 

The  editorial  mentions  Jmcks  v.  Ih'ltvtt  Slatv*,  which  It  says  "Congress 
hastened  to  undo  •  •  •  with  a  law  which  partly  null  Hied  the  Court's  opinion." 

Nothing  could  be  furl  tier  from  the  t  mill.  Congress  not  only  did  not  "nullify 
the  Court's  opinion,"  but  It  worded  Its  statute  to  conform  to  the  optidon  lii 
most  major  respects.  What  the  statute  nullified  was  some  absurd  Interpreta¬ 
tions  placed  u|Mn  Iho  case  hy  certain  newspaivrs  Ihroiigliout  Hie  country. 

Since  the  Jeneks  case  received  so  much  publicity,  H  might  he  educational  to 
pinpoint  the  evil  at  which  the  Court  struck.  The  evil  can  he  highlighted  hy 
asking  these  questions:  What  would  Ik*  the  fooling  of  the  reader  if  lie  were 
about  to  bo  convicted  of  a  crime  on  the  testimony  of  a  ivrson  who  the  reader 
knew  was  lying?  What  would  be  the  feelings  of  Iho  reader  If  he  could  prove 
the  witness  was  lying,  hut  the  proof  hapicncd  to  bo  contained  In  the  tiles  of  Hie 
Fill?  Would  the  reader  be  In  favor  of  a  rule  that  opened  those  files  so  tlmt 
the  Ho  could  he  exp'sed? 

CONGUKSS  WKONOT 

Finally,  the  editorial  orltlelaos  the  Watkins  case  as  "ail  alMiicIusIvc  demonstra¬ 
tion  of  Illegal  Judicial  lawmaking  founded  upon  error  and  ending  In  a  blatant 
attempt  to  put  Into  the  Constitution  something  which  Is  not  there." 

As  seen  by  the  editorial  writer,  Hie  Watkins  case  held  tlmt  con  gross  Iona  1  com¬ 
mittees  cannot  conduct  investigations  unless  they  kuowju  advance  what  legisla¬ 
tion  the  Investigations  will  show  to  be  necessary.  This  rule,  says  the  writer 
"The  Court  virtually  created"  and  it  "can  nowhere  be  found  In  either  the  Con¬ 
stitution  or  Federal  statutes." 

First,  the  Watkins  case  held  only  that  a  witness  before  a  congressional  com¬ 
mittee  cannot  tv  compelled  to  answer  until  the  committee  Informs  him  of  the 
nature  of  the  subject  being  investigated. 

Second,  tbe  Constitution  nowhere  expressly  grants  Congress  the  power  to  In¬ 
vestigate  anything.  If  anything  was  illegal  because  not  in  the  Constitution,  it 
was  the  investigation  Itself. 

Third,  Congress  has  the  constitutional  power  to  investigate  only  because  the 
Supreme  Court  has  said  the  Constitution  impliedly  grants  this  power  under  a  cer¬ 
tain  condition.  The  condition  Is  that  the  investigation  be  for  the  purpose  of 
enabling  Congress  to  enact  laws  or  to  check  the  executive  branch  of  the  Govern¬ 
ment  more  efficiently. 
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To  criticize  llio  Court  for  curtailing  this  jkiwct  when  It  violates  Hie  very  condl- 
lion  mi  which  the  (lower  wan  granted,  nnd  to  charge  the  Court  with  acting  Illegally, 
Is  not  only  unfair  hut  fallacious.  Congress  Is  the  party  acting  Illegally,  If  any 
party  must  be  charged  with  violating  the  Constitution. 

Finally,  I  tie  editorial  charges  that  the  Court  has  exceeded  Its  (towers  (1)  by 
altering  ibe  structure  of  our  (loveriuaent,  and  (2)  by  overruling  previous  deci¬ 
sions  of  Hie  Supreme  Court. 

(1)  Our  system  of  government  consists  of  three  KC|»nrnte  lowers:  executive, 
legislative,  mid  judicial.  Kvery  Hehoolboy  knows  that  a  necessary  concomitant 
of  separate  (Huvcrs  Is  that  each  branch  of  the  Oovernment  must  act  as  a  check 
hjhui  (he  other  I  wo. 

When  the  Supreme  Court  strikes  down  a  statute  as  unconstitutional,  far  from 
altering  the  Government,  It  Is  |»cr  forming  the  precise  function  for  which  It  was 
created.  It  Is  ad  lug  ns  a  check  on  Congress,  Just  ns  Congress  acts  ns  a  check  on 
the  executive  with  Its  Investigating  committees. 

(2)  4 ‘The  Court  Is  In  fact  exceeding  11s  own  |s»wors  under  the  Constitution 
when  11  attempts  lo  say  that  a  law  which  meant  one  tiling  yesterday  must  mean 
another  today,"  says  the  editorial. 

What  the  writer  meant  by  this  Is  not  clear.  The  Const  Hut  Ion,  of  course,  does 
not  glvo  the  Court  specific  power  to  change  Its  inlml.  Neither,  however,  does  It 
Hi>ccllU'H)1y  grant  the  (lower  of  judicial  review. 

Hut  If  the  Court  Ims  power  to  review  statutes  and  decisions,  It  most  certainly 
has  (tower  to  overrate  past  Supreme  Court  derisions.  It  Is  true  that  lawyers  and 
Judges  endlessly  debate  the  wisdom  of  overruling  past  decision,  hut  none  deny 
the  |wm'or  of  the  Court  to  do  so. 


FALSE  C KAROLS 

If  the  Court  decided  It  could  not  overrule  past  decisions,  the  only  other  w'ay  of 
changing  them  would  tie  by  amending  the  Constitution.  This  Is  a  burdensome 
process  requiring  I  he  agreement  of  three-fourths  of  the  Hlatt-s.  Is  this  change 
desirable  V 

In  summitry.  Hie  charges  that  the  Supreme  Court  has  acted  Illegally,  has  nulli¬ 
fied  the  Constitution,  nnd  Is  hi  the  process  of  altering  the  basic  structure  of  our 
Government,  are  absolutely  false.  Does  this  mean  that  all  must  agree  with  the 
Court’s  decisions? 

It  does  not. 

It  Is  (sjsslhle  for  reasonable  men  to  differ  about  the  correctness  of  every  deci¬ 
sion  discussed  in  the  editorial.  It  can  tic  nrgued,  for  example,  thnt  denying 
Schwa ro  a  license  to  practice  law  was  not  a  denial  of  due  process;  that  the 
Peunsylvauht  sedition  statute  was  not  a  pro(>er  case  for  the  application  of  the 
preemption  doctrine;  thnt  the  Court  has  drawn  the  line  betwfeen  Federal  suprem¬ 
acy  and  States  rights  too  far  on  the  side  favoring  the  Federal  Government; 
that  no  matter  wrhat  the  rule  ought  lo  he  In  regard  to  "normal  criminals,"  the 
Fill  files  should  not  bo  opened  for  an  alleged  Communist,  even  If  he  Is  convicted 
by  lies;  that  although  the  power  to  investigate  was  granted  to  Congress  only 
upon  condition  that  Investigations  have  legislation  ns  an  objective,  this  condi¬ 
tion  should  no  longer  he  imposed  because  of  the  danger  of  the  times  (nnd  who 
would  he  "changing  the  Constitution"  Jf  this  (Kisltlon  were  taken?). 

Hut  certainly  honest  disagreement  among  reasonable  men  should  not  call  forth 
the  vituperative  attack  upon  Individual  Justices  that  was  contained  In  the  edi¬ 
torial.  Certainly  such  honest  disagreement  does  not  justify  the  charge  that  the 
Court  "has  twisted  the  Constitution  nnd  the  law  Into  individual  social  philos¬ 
ophies  of  some  Justices." 

We  agree  with  the  writer  that  what  the  Supreme  Court  does  should  he  every¬ 
body’s  business.  But  surely  what  the  Court  does  should  be  set  down  accurately 
so  that  citizens  will  have  an  adequate  basis  for  Judgment 

Much  Is  made  of  the  fact,  for  example,  that  works  of  sociologists  are  cited  In 
some  recent  cases.  "The  reliance  of  the  Supreme  Court  on  sociology  instead  of 
lawf  makes  a  mockery  of  the  law." 


AUTHORITIES 

This  statement  Is  utter  nonsense.  When  the  Court  unanimously  reversed 
PJcssy  v.  Ferguson  (the  "separate  but  equal"  case)  It  did  so  on  the  hasi9  of  the 
Constitution,  not  on  the  basis  of  sociology.  The  sociologists  were  cited  to  Indi¬ 
cate  why  the  Justices  believed  that  there  was,  in  fact  as  opposed  to  theory,  no 
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such  tliliiK  as  "sopnrnlc  but  ennui."  Tin*  mi  mo  result  could  luivo  been  reached 
without  citing  nny  authority  whatsoever  except  tin*  Omni (lut Ion. 

All  courts  must  necessarily  dc|>cml  iiimiii  uonlcgul  nul liorll Ioh  til  (linen,  hi  tho 
ease  imsod  earlier  about  the  child  struck  hy  the  automobile,  for  example,  whiit 
"legal"  authority  could  he  found  that  would  tell  the  court  Imw  serious  the 
child's  Injuries  were? 

DROWSED  HKMKIUKH 

A  number  of  proiMtsals  nre  discussed  which  would  ‘'offset  the  Court's  assault 
u|nm  the  balance  of  American  Government."  A  hill  proitostnl  hy  Senator  .tenner 
would  restrict  the  npixilfttc  Jurisdiction  of  the  Supreme  Court  In  live  pjKxille 
areas.  The  effect  of  Ihls  hill  would  he  to  make  the  coiiHlIltiHoiml  Interpretations 
of  the  It  elrenlt  courts  final.  It  might*  In  other  words,  ereale  Jt  eonstllulloiis. 
It  might  also  establish  -10  additional  "supremo  court  s'*— I  In  every  Slute  imd 
In  the  District  of  Columbia.  Is  this  desirable? 

The  most  ridiculous  proimsal  the  edltorlnl  writer  believes  ought  to  he  udoplcd 
Is  that  of  Represent  nil  vc  Huddleston.  This  hill  provides,  iiccordlng  to  the  edi¬ 
torial.  that  no  court  "shall  he  hound  hy  nny  decision  of  the  Supreme  Court  of  the 
Hutted  States  which  conflicts  with  the  legal  principle  of  nOhcrlng  to  prior  deci¬ 
sions  and  which  Is  clearly  ha  sis  I  upon  considerations  other  than  legal." 

Under  present  laws,  enact  lug  this  pmimsnl  would  mean  Hint  the  Supremo 
Court  would  determine  whether  a  lower  court  was  Justified  In  Ignoring  n  pre¬ 
vious  Supremo  Court  decision— In  other  words,  the  Supreme  Court  would  Ilself 
decide  whether  It  had  departed  from  prior  precedent  and  had  based  lls  decision 
"upon  considerations  other  than  legal."  As  an  attempt  to  restrict  the  |>owor  of 
Hie  Supremo  Court,  the  proi>osal  Is  meaningless. 

The  faulty  logic  of  tho  editorial  as  a  whole  can  he  donumsl rated  with  par¬ 
ticular  clarity  hy  noting  the  two  ways  It  uses  tho  ease  of  Marburg  v.  Maittson. 

In  column  2  It  criticized  this  case  for  announcing  tho  "dangerous  doctrine" 
of  Judicial  review4.  In  column  5  the  same  case  Is  cited  with  approval  ns  stating 
"tho  goal  that  must  bo  sought."  Is  lids  not  tho  uUlmnte  absurdity? 

rooms  it  tai.k 

tty  far  tho  most  grievous  astieot  of  tho  editorial,  however,  Is  tho  notion  It 
urges  upon  the  cltUons.  "Wo  are,  all  of  us,  as  morally  hound  to  resist  usur|>a* 
tl.rn  of  power  of  tho  Supreme  Court,  or  any  other  court,  ns  wo  are  to  resist  nny 
other  violation  of  tho  law."  Decisions  Hint  change  the  Constitution  through 
interpretation,  wo  are  told  tiro  "Illegal  as  armed  robbery,  and  deserve  no  moro 
respect." 

Tills  Is  tho  counsel  of  aunrehy.  It  Is  foolish  talk  calculated  to  Incite  disre¬ 
gard,  contempt,  and  reckless  disobedience  of  an  Integral  eomiKment  of  our 
Federal  Government,  If  change  Is  desired,  the  Constitution  provides  lawful 
means  for  effecting  It  through  constitutional  amendment.  None  of  the  out¬ 
spoken  critics  of  the  Supremo  Court,  however,  has  yet  had  l ho  courage  of  Ids 
so-called  convictions  to  suggest  that  the  functions  jierformcxl  by  tho  Supreme 
Court  be  destroyed  by  resort  to  constitutional  amendment. 

The  Constitution  of  the  United  States  Ims  guided  our  country  for  more  than 
16$  years.  It  has  survived  the  strains  of  a  devastating  civil  war  and  two  giant 
world  conflicts.  It  has  served  as  a  model  for  several  of  the  constitutional 
democracies  of  Western  Europe,  and  throughout  the  world  It  has  gained  tho 
respect  of  eminent  jurists  and  political  scientists.  It  has  provided  a  funda¬ 
mental  basis  of  law  that  has  helped  make  the  United  States  one  country  in 
the  world  w4here  the  phrase  "freedom  and  justice  for  nil"  still  has  some  meaning. 

If  our  Nation  Is  to  remain  true  to  the  Ideals  In  Its  Constitution,  how  can  its 
citizens  be  advised  to  "resist"  the  decisions  of  the  Supreme  Court?  In  a  democ¬ 
racy  as  ours  such  advice  has  no  place.  It  should  be  rejected  with  every  hit  of 
the  contempt  it  deserves. 

Jules  B.  Gerard, 

Gerhard  J.  Pgtxaix. 
Martin  ScniFF,  Jr., 

Jerome  F.  Raskas, 

Members,  Washington  University  Law  Quarterly. 

Mr.  SouRwixx.  I  also  have  a  letter,  forwarded  to  the  subcommittee, 
giving  the  views  of  Hon.  Thomas  I).  McBride,  attorney  general  of 
Pennsylvania;  a  letter  and  statement  by  Frank  J.  Donner,  general 


LIMITATION  OF  APPKhLATF.  .lUIIIKIIICTIOX 


017 


counsel  «f  Min  United  Kledricul  Workers;  u  loMer  from  KoIxtI.  (i. 
(/tiimdlrr  of  Slirovejmrl,  I xt.,  it  previous  witness,  providing  some* 
informal  ion  mpiested  of  him  when  he  testified,  and  an  editorial 
from  tlm  Shreveport  'rimes;  a  telier  from  (I.  K.  Sipple,  of  Menom- 
inee;  Wis.,  a  national  executive  eominif feemnn  of  the  Ameriean 
Ix'^ion;  and  a  statenient  of  the  Women’s  Internaliomil  l/'iif'iio.  for 
Peneo and  freedom. 

Senator  Jenneil  They  nmy  1,1  Ihe  record. 

Htaiemint  ok  iiii;  Womkn’h  Jnilhnaiional  k  >oh  Peace  anii  Fukmkim, 

Uniter  St  Airs  Section,  on  S.  20  Ml 

Tlio  United  Stales  suet  Ion  of  tho  Women's  ■nternnlloiinl  league  for  Pence  nnd 
Freedom  hiiIiiiiIIh  herewith  lids  HluUmml  In  npiioHlllufi  to  S.  2d  111,  a  Idlt  limiting 
tho  ap|H'1lale  Jurisdiction  of  the  United  States  Supremo  Court  and  rerjucKlH  II  Is; 
placed  In  the  record. 

A  concern  with  this  proved  legislation  Is  not  In  any  way  foreign  to  tlio 
purposes  of  UiIh  organization,  whleh  Is  pledged,  as  Its  mime  Indicates,  to  Ihe 
principles  of  freedom.  In  our  country,  for  the  United  Stales  sec! Ion  of  lids 
organization,  Isdlef  la  freedom  means  supjKirt  for  the  Hill  of  Rights  ami  the 
other  constitutional  guaranties  of  liberty.  Those  guaranties  are  directly 
threatened  by  S.  2<H0. 

As  this  committee  well  knows,  tho  hill  Is  designed  to  nullify  n  series  of  res  ent 
decisions  liy  tho  United  States  Supreme  Court  with  which  certain  jk-tkoum, 
Including  Seimlor  Jenncr,  are  In  disagreement.  We  In  llcve  that  these  decisions 
Imvo  supported  constitutional  rights  nnd  have  done  much  to  advance  the  cause 
of  hutnnn  freedom. 

Hut  even  If  wo  believed  these  decisions  to  Imj  wrong,  we  would  still  opjiose  tak¬ 
ing  from  tho  Supreme  Court  Its  isjwor  In  determine  ultimately  nil  cages  arising 
under  tho  Constitution.  Such  i>ower  Is  essential  to  tho  preservation  of  erjimtl tu- 
ttonnl  goYerntncnt  as  we  presently  know  It. 

If  tho  Supremo  Court  Is  not  to  hear  nnd  determine  cases  arising  In  the  five 
areas  enumerated  by  S.  2040,  who  then  Is  to  decide  what  is  Ihe  supreme  law  of 
tho  land  ns  applied  to  these?  Helds?  With  Jurisdiction  removed  from  the 
Supremo  Court,  constitutional  rights  will  mean  one  thing  In  Maine  and  another 
In  Texas,  since  each  of  the  IS  State  supreme  courts  will  have  the  Huai  word 
In  its  own  Jurisdiction. 

Superimposed  upon  theso  varying  views  will  bo  tlio  holdings  of  the  Federal 
courts  of  appeal,  whose  decisions,  no  matter  how  contradictory  they  may  l*e,  can 
never  bo  unified  by  a  final  appellate  body.  A  litigant's  fundamental  rights 
should  not  deiH'iul  upon  the  accident  of  geography  or  the  technicalities  of  State 
or  Federal  Jurisdiction. 

This  legislation  would  not  only  create  confusion  ns  to  fundamental  rights 
in  the  areas  affected  by  It;  It  would  also  go  far  toward  destroying  the  Inde¬ 
pendence  of  the  Judiciary.  If  Congress  says,  by  passing  this  bill,  that  courts  will 
be  permitted  to  decide  cases  only  If  they  decide  them  the  “right"  way,  the  Judi¬ 
ciary  must  inevitably  become  subservient  to  the  legislative  branch  of  govern¬ 
ment 

Tho  United  States  Supreme  Court  has,  for  the  most  part,  proved  a  valiant 
defender  of  our  most  cherished  freedoms.  Wo  support  Its  right  to  continue  in 
this  role,  and  therefore  oppose  the  passage  of  S.  204f). 

Respectfully  submitted. 

Marjorfe  II.  Matson, 

Cfn’l  Liberties  Chairman . 


Commonwealt  n  of  Pennsylvania, 

Office  of  Attorney  General, 
Harrisburg,  February  20,  19*9. 

Hon.  Howard  Martin, 

Senate  Office  JtuUding,  Washington,  D.  C. 

Hon.  .Tosepii  S.  Clark,  Jr., 

Semite  Office  ftuildlng,  Washington ,  7).  C. 

Dear  Senators  :  I  regret  that  my  commitments  at  Harrisburg  prevent  me  from 
appearing  personally  before  the  Senate  Internal  Security  Subcommittee  and 
expressing  verbally  my  views  on  S.  2H40.  However,  since  I  find  this  bill  so 
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Inimical  t«*  our  const  Kill  lomd  heritage  and  so  destructive  of  fuiuljimoiit u k  virtues 
In  our  system  uf  government,  I  wouhl  tippreelnlo  your  submitting  this  statement 
to  tin*  subconmilltee  on  my  behalf.  I  eniinut  imsslldy  deal  with  every  objection¬ 
able  feature  of  tho  Mil,  hut  1  think  u  few  comments  will  exemplify  my  thinking. 

Tho  bill  purports  to  amend  til lo  21  of  tho  United  Slates  Code  hy  adding  11  section 
limiting  tho  npiK'lluto  jurlsillotloit  of  tho  Unit  oil  Slates  Supreme  Court.  Hie  llrsL 
limitation  wouhl  provout  tho  Court  from  reviewing  tho  validity  on  Jurisdictional 
grounds  of  miy  function  of  it  congressional  enimiiHtno  or  uny  notion  against  n 
witness  charged  with  contempt  of  Congress.  It  Is  prohuhly  sufficient  to  |x»l nt  out 
that  uolllior  Congress  nor  uny  othor  agency  of  government  has  tho  Inhoronl  power 
to  not  In  \  Eolation  of  ImUvhhial  rights.  Ours  Is  not  u  iNirtlnmeulnry  system  of 
government  timlor  nu  uuwrlllou  constitution  but  u  tripartite  system  of  chock* 
amt  balances  umlor  a  wrtttou  Constitution  which  has  sinn  llh  ally  sot  tip  thoroln 
certain  guaranties.  Tho  courts  of  our  Nation,  niul  ultimately  tin*  Unltcil  Slates 
Supreme  Court,  quite  pnqiorly  stand  under  our  CouslIluHoit  as  the  protectors 
of  those  rights.  'Mils  Is  a  matter  of  constitutional  doctrine,  not  it  statutory  grant 
to  tie  withdrawn  at  the  whim  of  the  Congress.  In  my  view  It  Is  lieymid  the  power 
of  Congress,  despite  the  grant  to  It  under  article  III.  station  2,  In  fix  “nplielhtlo 
jurisdiction  hoth  ns  to  t:nv  ami  fact  with  such  exceptions  and  under  such  regain* 
lions  ns  the  Congress  shall  make**  to  withdraw  from  the  ultimate  power  of  tho 
Supreme  Court  aulliovity  to  exercise  that  which  Is  essentially  the  “Judicial  power 
of  the  Culled  Stales”  under  article  HI,  section  I, 

Subsection  (LM  of  the  pressed  hill  nllempts  to  withdraw  the  (tower  of  review 
where  an  executive  employee  Is  removed  for  security  reasons.  Again,  cnuslltu* 
t tonal  protections  which  ntlrteh  to  the  Individual  cannot  he  eliminated  hy  leglsln 
live  action:  and  It  Is  the  responsibility  of  the  courts  to  decide  such  questions 
when  they  arise.  Tho  old  saw  that  u  man  has  no  “const Itullonal  rl;  Ills  to  Ite  a 
jwdh  email”  mvlved  a  death  blow  hy  the  Supreme  Court  which  hold  In  eflWt 
that  a  piddle  employee  may  not  he  removed  under  circumstances  rolled  lug  niton 
ids  character  for  arbitrary  or  discriminatory  reasons. 

Subsection  CH.  which  wouhl  withdraw  power  of  review  over  Slate  uutlsuliver- 
slve  laws,  would  eoutrlhute  more  toward  elmos  hi  our  light  against  subversion 
than  toward  success.  Subversion  Is  a  national  problem  and  should  he  treated 
hy  national  action.  If  each  State  were  free  to  act  on  11s  own,  each  State’s  attor¬ 
ney  general  <*niihl  go  off  on  tangent  In!  Investigations  which  contribute  Utile 
toward  eheolive  action  nml  which  could  hanq>er  such  ad  Ion.  lit  Pennsylvania 
the  problem  Is  even  more  apparent  since  tho  attorney  general  Is  not  the  primary 
prosecuting  officer.  Kadi  of  IVimsylvanln’s  07  counlles  has  its  own  elected 
district  attorney  who  Is  the  prosecutor  In  that  county.  Hie  attorney  general 
exercising  only  limited  siqiervisory  ixwvers.  1  think  the  Impossible*  situation 
which  could  result  from  having  07  elected  district  attorneys  eondudlng  07  sep¬ 
arate  nntisuhverslon  Investigations  In  Pennsylvania  alone  Is  sufficiently  appar¬ 
ent  that  no  more  need  bo  said. 

The  last  two  subsections  are  designed  to  limit  review  of  regulations  of  school 
1  wards  and  similar  Indies  Involving  subversion  among  teachers  and  review  of 
Slate  Kir  admission  proceedings.  I  can  add  little  more  to  my  discussion  of  sub¬ 
sections  (1)  and  (2)  except  to  reemphasize  that  constitutional  protections  are 
not  subject  to  limitation  t»y  congressional  notion.  If  n  State  school  hoard  or 
board  of  law  examiners  acts  oppressively,  its  action  should  be  voided  by  State 
courts.  Put  it  must  never  ho  forgotten  that  although  State  and  Federal  courts 
alike  enforce  Federal  rights,  the  ultimate  preservation  of  those  rights  must  be 
in  the  Federal  courts  even  if  for  no  better  reason  than  uniformity  iu  the 
interpretation  of  rights  w  hich  persons  have  as  citizens  of  the  United  States  rather 
than  of  a  particular  State. 

It  Is  no  answer  to  say  that  this  bill  limits  only  the  review*  powers  of  the  Supreme 
Conrt  and  that  Uuver  courts  remain  available  for  whatever  protection  Is  needed. 
The  I’nl ted  States  Supreme  Court  is  the  highest  court  of  our  Nation ;  Its  decisions 
in  constitutional  matters  are  of  profound  importance  In  our  lives  and  to  the 
legal  system  tn  wlilch  we  operate.  Transient  dissatisfaction  with  particular 
decisions  by  the  Court  Is  a  poor  excuse  for  the  promotion  of  inhibiting  legislation 
which,  I  feel  sure,  would  harm  permanently  our  democratic  institutions.  The 
seeming  inconvenience  resulting  from  the  decisions  in  such  cases  ns  Jencks, 

1 Yolkins,  Service  v.  Dulles,  Commoniccalth  v.  Kelson.  Slochower ,  Kontf/sbcry, 
Stccczy  and  Cole  v.  Vomm.o  is  just  that:  "seeming.”  The  permanent  uplift  to 
our  best  and  most  civilized  traditions  appears  only  after  time  for  reflection  occurs. 
Our  Supreme  Court  stands  as  the  greatest  Judicial  tribunal  In  all  the  world; 
let  us  not  indulge  personal  whim  at  the  price  of  its  greatness.  I  accept  without 
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reservation  (he  estimate  the  Supreme  Court  has  made  of  Its  responsibility  to 
the  due-process  ofiiuso  when  It  mild:  "No  higher  duty,  no  more*  solemn  responsl- 
blllly,  reslH  upon  (IkIh  Court,  thnn  Umt  of  IniiiHbitlug  Into  living  law  ami  main- 
talnlng  (hits  constitutional  sblolil  deliberately  planned  and  InserllKsl  for  the 
benefit  of  every  human  being  subject  to  our  Constitution— of  wbutover  race,  creed, 
or  persuasion.” 

Sincerely  yours, 

Tiiomar  I),  McBride,  Attorney  General. 


Umikd  CuunaioAi.  ItAnio  ami Maoiiink  Woiikkiisok  Amkjuoa, 

New  York ,  N.  >\,  March  8,  M8. 

CU:«K  OKTIIK  Hknatk  Judiciary  Uommittkk, 

United  Mate*  Senate,  Washington,  J).  U. 

I>Ki\h  Sia:  Kudosed  please  Had  three  copies  of  n  statement  on  S.  2<VI0,  a  bill 
to  limit  tbe  upiK'llate  Jurisdiction  id  the  Supreme  Court  In  certain  cases. 

Yours  very  truly, 

Frank  J.  Don  nick,  UK  General  Counsel. 


Statkmknt  ok  Frank  J.  Donnkr,  (Jknkrai,  Counbki.ok  Unitkii  KrurmicAn,  Radio 

ano  Maoiiink  Woiikkkh  ok  Amlkioa  (UK)  on  8.  2dl0  To  Limit  ihk  .Jukirdic- 

TION  OKTIIK  Sl'k'KKMt:  COURT  IN  CkUTAIN  C1.ASSK8  OK  CASKS 

This  statement  Is  submitted  In  opposition  to  S.  2010  on  behalf  of  United  Klee- 
trlcal,  Kudin  and  Machine  Workers  of  America  (UK).  Wc  submit  this  state¬ 
ment  because  It  Is  our  conviction  that  the  bill,  If  passisl,  would  Jeopardize  tbe 
democratic  rights  of  the  people  and  disfigure  their  constitutional  heritage. 

In  the  first  places  It  Is  necessary  to  point  out  that  tills  bill  was  inspires]  by  the 
fact  Umt  ils  sponsor  disagrees  with  certain  decisions  of  the  United  States  Su¬ 
preme  Court.  In  live  specific  areas.  It  could  hardly  !>o  denied  that  Senator  .loa¬ 
ner  would  not  seek  to  alter  the  Jurisdiction  of  the  Court  if  the  decisions  which 
Inspired  the  Idll  went  the  other  way.  Senator  .Tenner,  In  effect,  is  in  the  posi¬ 
tion  of  a  d  Isa  p|  minted  litigant  who,  having  lost  in  the  court,  transfers  his  attack 
1  from  Ids  npiKiucnt  to  the  tribunal  which  has  rejected  his  claim.  Wholly  apart 
from  the  merits  of  the  bill,  wo  think  that  the  judicial  process  is  seriously 
threatened  by  any  attempt  to  shrink  or  alter  the  jurisdiction  of  a  court  because 
one  disagrees  with  its  conclusions. 

Our  American  judicial  system  could  not  operate  on  such  a  principle.  It  is  a 
fundamental  premise  of  tlio  American  democracy  that  when  wc  entrust  a  deci¬ 
sion  to  a  tribunal  wo  have  a  choice  of  either  accepting  It  or  npt>ealing.  When 
the  highest  tribunal  in  the  land  hands  down  Its  decision,  that  is  the  end  of  the 
matter.  Whether  wo  like  It  or  not,  ns  good  citizens  we  must  abide  by  the  re¬ 
sult.  Our  remedy  is  not  to  deprive  the  Court  of  Jurisdiction  In  future  cases,  but 
to  seek  to  change  the  law.  It  seems  quite  evident  that  Senator  Jenncr  Is  un¬ 
willing  to  change  the  law  with  respect  to  the  live  areas  In  which  he  would  have 
preferred  a  different  result  by  the  Supreme  Court,  lie  apparently  has  no  con¬ 
fidence  In  his  ability  to  \ tersuade  the  Congress  of  the  United  States,  for  ex¬ 
ample,  that  there  should  he  no  judicial  review  of  a  conviction  for  contempt  of 
Congress.  Instead  of  proceeding  In  a  democratic  way  of  seeking  a  change  In 
the  law,  he  has  sought  instead  to  tamper  with  our  judicial  system. 

We  could  hardly  exaggerate  the  tremendous  consequences  which  would  flow 
from  Senator  Jenner’s  proposal.  What  would  happen  to  our  Judicial  system 
If  It  were  possible  to  deprive  a  court  of  jurisdiction  merely  because  of  a  dis¬ 
agreement  with  its  decisions?  This  form  of  political  blackmail  would  inject 
into  the  entire  judicial  process  a  consideration  so  hostile  to  fair  adjudication 
as  to  disrupt  the  judicial  process  entirely.  And  what  would  happen  to  the 
confidence  in  our  courts  if  a  litigant  knew  that  the  vindication  of  his  rights 
dei»emled  not  only  upon  his  ability  to  convince  the  Judge  ihat  the  law  is  on  his 
side,  but  also  ui>on  his  ability  to  convince  Congress  that  it  should  not  deprive 
the  court  of  jurisdiction. 

Indeed,  if  we  accepted  Senator  Jenner’s  approach  to  the  courts,  our  powerful 
corporations  could  Ignore  the  laws  restraining  activities  such  as  the  antitrust 
laws  and  then  obtain  the  passage  of  bills  limiting  or  abolishing  the  jurisdiction 
of  the  courts  to  do  justice  to  their  victims.  If  America  Is  to  remain  democratic, 
the  courts  must  never  be  permitted  to  become  the  pawns  of  political  maneuvers. 
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It  cannot  l»o  too  often  repented  Hint  the  American  democratic  »y«tom  functions 
through  an  apparatus  of  chocks  ami  balance*.  It  Iuih  been  trim  from  tlm  very 
beginning  that  our  governmental  process  require*  Mm  complete  anil  unimpaired 
fumilonlug  with  equal  strength  amt  visor  of  the  legislative,  Iho  oxceullvo,  ami 
Judicial  arms  of  (luvcrument.  Senator  Jcnner  hero  seek*  to  strengthen  one  arm 
of  the  (loverument  at  Iho  expense  of  another  For  It  cannot  he  denied  tlml 
what  Henator  Jcnner  Is  doing  lu  this  proposed  hill  la  not  merely  to  weaken  the 
power  of  our  High  Court,  Imt  to  strengthen  Iho  power  and  dlsnvlloii  of  Iho 
executive  nnus  of  the  Federal  ami  Hlale  Uoverinneid  to  function  without  regard 
to  full  Judicial  scrutiny.  Moreover,  without  Hnpremo  Court  review  uniformity 
would  bo  Impossttde.  Tito  state  of  the  law  would  he  different  and  diverse,  de¬ 
pending  upon  accidents  of  geography. 

This  prejMsal  would  destroy  our  Iradlf  huml  struct  uro  of  government  In  si  111 
another  way.  It  would,  for  certain  purposes,  convert  Intermediate  cniirtN  Inin 
courts  of  last  resort.  This  not  only  violates  our  traditional  court  system,  hut  Is 
also  quite  Irrational.  If  Judicial  review  Is  pro|icr  to  dark  arbitrary  and  me 
constitutional  executive  action,  then  why  Is  mil  lull  Judicial  review  proper? 
Senator  Jcnner,  In  effect,  Is  saying  Unit  he  would  like  Iho  courts  to  review  cxre- 
ullve  action  lu  the  live  Indicated  fields,  hut  Hint  lie  would  withhold  from  such 
review  the  notion  of  the  Supreme  Court.  In  other  words,  Senator  Jcnner  would 
like  a  Judicial  review  to  the  extent  that  he  Is  hiqtcfiil  II  will  he  favorable  to 
executive  action,  rather  than  hostile  to  It.  Hut  to  itcrmlt  Judicial  review  without 
the  thud  action  of  the  Supreme  Court  Is  like  the  circus  stunt  of  sawing  n  woman 
in  half.  Our  system  of  judicial  review  contemplates  tin  appeal  to  tlm  Supremo 
Court  ns  a  Until  stage  In  the  Judicial  iirotvs*.  No  logic  justifies  culling  off 
Judicial  review  at  some  stage  short  of  that.  And,  of  course,  there  is  no  logic 
In  the  Senator's  proposal  except  the  hope  that  by  thus  truncating  Judtotnl  review, 
reactionary  laws  Invasive  of  chit  liberties  will  obtain  Judicial  sanction.  Seme 
tor  .leaner  w  ants  to  eat  his  cake  and  have  It  too. 

Senator  Jcnner  knows  full  well  that  If  he  made  the  logical  proposal  of  with¬ 
holding  Judicial  review  entirely  from  executive  act  Ions  of  the  kind  covered  by 
Ids  bill,  tlml  every o  u'  with  a  common  voice  would  denounce  Hits  proposal  us 
grossly  uucoustUutlomd  and  as  a  slop  toward  tyranny.  Kvery  uchoollmy  knows 
that  under  our  American  system,  uu  man  can  be  Injured  without  an  appeal  to 
the  courts.  Senator  Jcnner  knows  this  too,  lie  therefore  proposes  that  the 
executive  actions  which  Injure  individuals  bo  Judicially  reviewed,  at  least  mini* 
otemly  to  appear  to  satisfy  the  requirements  of  due  process  of  lnw\  hut  not 
sutUciently  to  do  full  Justice  or  even  to  ghe  the  appearance  of  doing  full  Just  lee. 
>Vc  think  that  any  proposal  which  would  deprive  the  highest  court  of  our  land 
of  the  power  and  Jurisdiction  to  review  Federal  action  or  to  enforce  federally 
protected  rights  would  require  n  constitutional  amendment.  More  than  this,  tt 
would  be  a  n't  regressive  step  of  the  most  gross  character  and  one  which  would 
shame  us  at  home  ami  InitUle  us  abroad. 

lint  when  we  consider  the  precise  areas  which  would  bo  affect cd  by  this 
Mrarre  proposal,  we  must  readily  recognize  that  Its  adoption  would  jjcrumnontly 
disfigure  our  constitutional  system.  The  first  proposal,  as  wo  have  Indicated,  de¬ 
prives  the  Supreme  Court  of  Jurisdiction  to  examine  the  conduct,  Jurisdiction, 
or  noth  Hies  of  congressional  committees,  or  the  validity  of  conviction*  for  con¬ 
tempt.  Here,  on  Its  face,  ts  a  tlagrant  violation  of  the  principle  of  separation 
of  powers.  Under  our  system  of  government,  the  functions  of  the  legislature, 
whether  it  takes  the  form  of  legislative  Investigation  or  n  statute,  have  been 
historically  subject  to  full  Judicial  scrutiny.  The  mind  of  man  lias  devised  no 
better  wav  for  checking  upon  legislative  tyranny  than  by  subjecting  the  nets 
of  the  legislature  to  the  scrutiny  of  courts  tn  order  to  determine  whether  they 
conform  to  the  requirements  of  the  Constitution  ami  of  fair  play.  Tills  proposal 
by  barring  the  most  resi>octed  tribunal  in  the  land  from  examining  legislative 
abuses  at  the  investigative  level,  Is  a  step  toward  legislative  tyranny.  More 
than  this  it  reflects  a  curious  lack  of  conlhlence  in  the  willingness  of  the  legisla¬ 
ture  to  submit  its  actions  to  the  review  of  a  court. 

The  second  portion  of  Senator  .tenner's  proposal  In  this  area  would  deny 
an  appeal  to  the  Supreme  Court  by  any  individual  charged  with  the  crime  of 
contempt  of  Congress.  This  can  only  be  characterized  ns  a  monstrous  pro¬ 
posal.  Senator  Jenner  thinks  that  a  congressional  committee  should  have  sub- 
pena  power  and  the  power  of  exacting  compulsory  disclosure  from  witnesses 
who  appear  before  it  by  threatening  them  with  Jail  for  refusal  to  comply  with 
the  directives  of  a  congressional  commit  tec.  He  Is  ready  to  send  a  man  to  Jail 
for  refusing  to  obey  a  congressional  committee,  but  he  Is  unwilling  to  permit 
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tlm  inriHl  ImiHiiliinl  hllmiml  In  tlm  Nation  In  ihdcrmbm  whether  llml  contempt 
cmivlclhui  lx  In  full  iiminl  wllh  Uiu  ComdltUlIon  of  llio  United  Slates,  tnul  llm 
iniiiiilal o  creating  llm  cmigreswlonul  committed.  III  other  words,  Xcimlor  .fcnncr 
desires  for  congressional  commlllei*  uni  only  llm  right  In  ml  a*  Judge, 
t'Uior,  uiul  Jury,  hut  llm  i  Ight  In  proven!  llm  McIIiiih  of  lids  Injustice  from  seeking 


icllef  elsewhere.  .  . . 

No  mm  would  seriously  argue  llml  mi  ln<)1  vliliuil  comhied  under  nny  other 

mliiiltnil  hliilulo  hi . Ill  not  lorn*  llm  rl^lil  lo  wok  relief  (u  llm  Supremo  Conn. 

Out  why  should  n  cur  tldcf,  u  ilniM  purveyor,  u  inwiii  engaged  In  u  ‘uiispl rin-y 
In  mho  llm  mnllN  lo  defraud,  or  u  eon  hi  or  feller  have  llm  right  lo  seek  relief  hi 
llm  Supreme  I 'omi  of  llm  (fiillii)  Slides  lull  not  n  mini  who  refuse*  in  Muhmil  to 
llm  abuses  of  n  congressional  commlltenV  Under  our  system  of  law,  doe«  u  mir* 
rollcx  seller  Imvo  more  rlgldx  limn  u  witness  In  u  congressional  commflteoV  Vo l, 
lldx  would  ho  oxiiolly  llm  result  of  Hoimlor  Jcnuer'x  proposal,  Hero,  t*x  tUty 
where,  | IiIh  measure  iiiiihI II n  denial  of  oi|iinl  protH-lloii  of  tho  law*. 

Tim  second  n roil  In  which  Hoimlor  .fonnor  Would  dony  Supremo  Court  review 


covers  discharge  hy  llm  euxullvn  hriiuoh  of  llm  (Jovernmcid  of  employees  for 
xiH'iirlly  reasons.  An  employee  who  is discharged  for  Ineoiiipelcms*,  for  jihscnteo- 
Ih in,  for  drunkenness,  or  fur  forging  expense  vouchers,  presumably  ooidlnucx  lo 
Imvo  n  rigid  lo  lest  llm  vnlhllly  of  hlx  discharge  through  our  oonrl  system  to  the 
highlit  t'mirl  of  llm  In  ml.  Kill  mi  ludivhhmt  w  ho  Ik  discharged  for  "security" 
reasons  In  placed  In  11  n|kn-IuI  eidcgory.  Tills  I  *  nhxnrd. 

Kmployeex  who  uro  dtw hurginl  for  seeurlly  reasons  lire  Mm  vory  one*  who  have 
llm  greiilexl  need  of  Judlofrd  piolerlhui.  Uveiyoim  known  llml  security  dis¬ 
charges  uro  frequently  based  upon  exaggerated  charges,  rumors,  uml  llm  falsified 
evidence  of  paid  Informers.  Oim  could  Imrdly  conceive  of  uri  urea  In  whtoh  llm 
Jmtiohil  fuuollon  Imn  11  morn  appropriate  role.  Ilesldex,  discharges  of  this  noil 
clumieicilsHcnlly  Involve  mi  iixseilhm  hy  llm  employee  of  llm  prolecied  ftHslom*. 
IliniHTiil  activities  of  n|k«4s-1i,  press,  nml  assembly  which  Imvo  m  preferred  pin  on 
hi  nnr  couNlllulloiml  system  lire  frequently  converted  Into  evidence  of  xlnUtor 
mid  dixloyul  ii4*l It  ii Ion  hy  men  who  full  prey  to  panic,  witch  hunting,  and  hysteria. 
It  |h  (ho  function  of  llm  com  lx  In  ciiwh  of  HiIh  kind  to  protect  the  Indlvldiml 


against  llm  dcnlnl  of  hlx  fundiimeniiil  rigid*. 

Ax  n  innllor  of  fuel,  I  lie*  Supreme  Court  Imx  n  xjtcchtl  rcx|»omdli!JJly  In  lldx 


mom  Tho  Hupremo  Court  cunnot  Is*  deprived  of  JurlsdfcMoh  to  dctorinfrio 
wIicIIht  mi  ludlvldunl  Iiiin  Ik*4»ii  ih*prlvcxl  of  hlx  protected  frcxxlomx  without  wrJ 
oiixly  Joopnrdl/hm  the  Integrity  of  thoxo  freedomx.  'i’hlx  lx  wi  for  a  nnmtnr  of 
reasons.  In  tlm  llrxl  place,  loulslnlurcx  are  the  ixmrext  Jud^ex  ot  tho  fiwim^tly 
or  Juxtlllcalhm  for  Invading  Imafc  froechimx.  Tho  emotion  engendered  agalnxt 
milKipuhir  ndimrlllex  makes  It  hn)K>rallve  that  wane  external  agency  xuch  ax  tho 
courts  fit ii4*i hni  vigilantly  to  wo  to  It  Unit  llm  holding  of  minority  vlewx  will 


ho  protected  against  emotion  and  fear.  The  Hupremo  Court  lx  lu  mi  Ideal  posi¬ 
tion  to  servo  lldx  function  because  of  Itx  uonpolillcid  ccmifKixHlon  removed  from 


tlm  winds  of  onidrnvcrxy. 

In  addition,  the  fiillexl  protcstlon  of  lmmnu  rlgldx  requires  a  tribunal  which 
lu  ll  x  composition  ii  ml  geographical  hsallon  lx  not  affactod  hy  lorml  Insular  pre¬ 
judice.  I  very  seriously  doubt  whether  the  wliolo  struggle  to  aehlevo  civil  rlghtx 
for  the*  Negroes  of  Ihls  roiin  try  ismlil  have  lieen  advance  I  to  Its  present  stage  If 
tlm  rights  ujMiii  which  this  struggle  de|x*ndx  were  coidtdc<I  exclusively  to  trsat 
ap|M*lla(o  eourlH.  Only  a  court  wllh  a  mtlloiml  outbrnk  can  c<»rnpletely  free 
Itself  of  passion  and  prejudice. 

Tim  third  area  lu  which  Senator  Jonner’x  proposal  to  shrink  the  Jurisdiction 
of  tlu*  Hupremo  Court  would  operate  lx  that  of  Htatif  regulation  of  subversive 
activities  will)  I  ii  Ihe  various  States  of  the  Union.  This  projiosal  would  not  deny 
Jurisdiction  to  the  Supreme  Court  to  review*  Htate  regulations  of  car  thefts,  or 
grnt>o  marketing,  wheat  storage,  or  kidnapping.  Hut  the  proposal  singles  out 
subversive  activities  from  which  to  bur  the  review  of  the  Supreme  Court.  Here 
again,  Senator  Jemier's  pro|M>sal  would  lw»  disastrous.  Certainly  an  Individual 
convicted  for  sedition  in  u  State  court  lx  Just  us  much  entitled  to  have  hlx  ron- 
vletlou  reviewed  ns  u  gangster  Indicted  for  kidnapping. 

One  of  the  most  Important  areas  for  the  exercise  of  the  Supreme  Court  Juris¬ 
diction  today  Is  that  of  umpiring  conflicts  Imtween  the  Federal  and  Stale  Onvern* 
meats.  As  everyone  knows,  the  Federal  system  could  not  flexibly  respond  to 
ehnifglng  Mines  without  the  |>er Iodic  supervision  by  the  Supreme  Court  of  the 
relationships  between  State  and  Federal  regulation.  The  difficulties  which  are 
t>osed  by  overlapping,  concurrent  and  Inconsistent  regulations  on  the  Federal  aud 
State  levels  fall  uniquely  within  the  province  of  the  Supreme  Court.  Indeed,  It 
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la  Indefensible  (o  any  Hint  It  la  |>crml«db1c  for  Hio  Supremo  Court  to  apply 
Judicial  therapy  to  conllUia  between  Federal  nml  Kioto  marketing  systems,  lull 
Hot  In  eon  file  Is  between  Federal  nml  Htnlo  nntlaulivoralvo  systems.  If  mio  woro 
to  approach  Hio  problem  logically,  one  would  l»o  forced  In  recognize  flint  Hie 
control  of  socallcd  subversion  imperatively  requires  Hie  HiiiK'rv In!i»ii  of  tlm 
Supreme  Hour!  not  only  for  llio  avoidance  of  conflicts  between  Federal  nml  Ktnte 
regulations,  but  for  Hip  protection  of  those  precious  rlglds  of  sjkhvIi,  press,  nml 
Assembly  by  which  we  live  n«  n  iteoplo. 

The  fourth  subdivision  of  Keuntor  .Tenner's  bill  would  deprive  the  Supreme 
Court  of  jurisdiction  to  review  nny  kind  of  notion  of  n  local  school  lionrd  or  bonril 
of  education  or  n  relnlcd  Irody  dealing  with  subversive  activities  In  Its  teaching 
iHHly.  In  other  words,  the  Supreme  Court  cun  ro  on,  im  In  the  past,  reviewing  nil 
kinds  of  ucllona  of  n  school  lionrd.  tmt  not  those  dealing  Willi  "suhverslve  nrllvl- 
tles  In  Its  teaching  body.”  Nowhere  does  the  bill  explntn  wby  n  toucher  charged 
with  suhverslon  hns  fewer  rights  ngulnst  his  employer  thnn  nnyhody  else  would 
have.  It  seem*  to  he  n  premise  of  the  bill  Hint  the  mere  charge  of  suhverslon  la 
sufficient  to  remove  n  victim  from  the  protection  of  the  Constitution.  In  addi¬ 
tion.  under  this  pro) man!  n  school  hoard  could  divide  Hint  n  lonelier  who  refused 
to  tench  pursuant  to  n  religions  creed  wns  subversive.  Although  1tefnro  the  pas¬ 
sage  of  this  law  the  Supreme  Court  would  hold  Hint  such  n  rcgulntlon  to  ho 
violative  of  the  separation  between  church  nml  stnte,  this  provision  would  i*i»oii 
the  door  to  religion*  bigotry  by  denying  Hie  Supremo  Court  Jurisdiction  to  deter¬ 
mine  tts  validity  under  the  first  amendment. 

Finally,  this  bill  broadly  bars  the  Culled  States  Supreme  Court  from  Jurisdic¬ 
tion  to  examine  or  review  any  regulation  pertaining  to  the  admission  of  persons 
to  practice  law  within  n  Stale.  Under  this  provision,  a  Stnte  hoard  of  lmr  exam¬ 
iners  conhl  rule  that  all  Catholics  or  all  Jews  are  not  eligible  In  practice  law 
within  the  State.  Such  a  regulation  would  today  t>o  promptly  struck  down  l»y 
the  Supreme  Court  as  a  gross  invasion  of  protected  freedoms.  This  ldll  would 
prevent  Hie  Supreme  Court  from  requiring  that  the  proclaim  right  to  practice  a 
profession  tv  granted  Impartially  and  without  discrimination  and  without  In¬ 
vasion  of  rights  protected  by  the  Constitution.  This  undemocratic  result  should 
not  tv  countenanced  Just  because  Senator  .tenner  Is  mml  at  the  Supreme  Court. 


Siirkvfihibt,  La.,  March  3, 

Mr.  J.  G.  Sovhwink. 

Chief  Counsel,  (senate  fntcnmt  Security  Subcommittee, 

St  note  Ofticx'  Ihtihliiu),  Washington,  IK  <\ 
l)r\n  Mr.  Soorwixu:  When  1  testified  before  Hie  subcommittee  on  Friday  Inst, 
you  questioned  me  with  reference  to  the  power  of  the  Congress  to  pass  the  .Tenner 
bill.  White  there  was  then  nnd  ts  now  no  doubt  In  my  inlml  Hint  the  iviwer 
and  authority  to  enact  the  blit  exists,  I  bad  not  studied  the  law  bearing  upon 
the  point  prior  to  gtving  my  testimony. 

Since  returning  to  my  olfico  1  have  reread  the  Constitution  nml  studied  the 
law  to  some  extent.  In  the  first  place  where  language  la  Included  In  n  Con¬ 
stitution  It  ts  presumed  tt  la  placed  then'  for  n  purpose.  Accordingly,  the  clause 
“With  such  KxcepHon*.  and  under  snob  Regulations  as  the  Congress  shall  make'1 
has  meaning  and  ts  just  as  much  n  part  of  the  Constitution  ns  nny  language  In 
the  section.  A  fair  interpretation  would  ho  Hint  the  framers  "intended  the 
Supreme  Court  to  have  the  Jurisdiction  set  forth  In  Congress  but  that  freedom 
of  action  was  given  to  the  Congress  to  niter  this  jurisdiction.  Presumably  such 
authority  was  given  because  the  framers  thought  that  situations  snob  ns  exist 
today  might  occur.  Bo  that  na  it  may,  we  find  that  the  law  ns  set  forth  la 
Sd  C.  J.  S.  Federal  Courts,  section  100.  that  the  Court  has  only  such  Jurisdiction 
as  ts  affirmatively  conferred  by  the  Congress.  The  section  rends  In  part  ns 
follows : 

“Such  appellate  powers  as  are  given  to  the  Supreme  Court  by  Hie  Federal  Con¬ 
stitution  are  limited  and  regulated  by  nets  of  Congress  and  must  be  exercised 
in  accordance  with  such  regulations,  nnd  no  appellate  Jurisdiction  In  a  given 
ease  can  be  exercised  by  the  Supreme  Court  If  Congress  has  made  no  provision 
therefor.  By  statute  (2$  U.  S.  C.  A.,  secs.  .*1-14-350),  Congress  has  s|>oeifiod  the 
appellate  jurisdiction  of  the  Supreme  Court,  nnd  the  effect  la  to  deny  by  implica¬ 
tion  nil  appellate  Jurisdiction  which  Is  not  affirmatively  conferred.  Congress 
may  give  the  Supreme  Court  appellate  Jurisdiction  In  respect  of  matters  ns  to 


f, IMITATION  OF  Al’1‘1  I  I.ATK  .MIHIHWCTION  023 


which,  umlor  Hii<f 'niiRtlliitliiii,  II  Iiiim  original  Jurisdiction,  bill  Jurisdiction  granted 
hr  original  cannot  !h?  exercised  <ih  ni.jKdlatc." 

In  Hiipjmrt  nf  t tio  |H)il lull  of  the  text  idmvo  quoted,  are  riled  several  recent 
dtvlRloiiH  of  lli««  Supreme  €*mirt  of  the  United  Hinton. 

On  my  return  In  Hhreve|mrl,  I  rend  mii  editorial  whirl*  appeared  In  I  lie  Hhreve- 
|H >r(  Times,  Sunday,  March  2.  I  endow*  It  herewith.  If  It  In  |wrhII»!o  will  yon 
online  I IiIm  letter  mid  (he  cditorlnl  to  ho  Included  In  the  record? 

With  kindest  regards,  I  hiii 
Very  truly  you rs, 

ItOllF.HT  <1.  CffANIU  F.K. 


Il’roni  t Hlir<vr|»orl  Times,  Mnrrli  'J,  lor»S| 

Tm.  I'm  ii r  ami  hi*;  Ji  nni.h  Him. 

A  til  1 1  hy  Iteputdlcnii  Krtinlor  .leniicr,  of  Indiana,  to  )  f  uill  In  fcrlalri  rcMfsclR 
the  iipiM'lliile  jurisdiction  of  the  United  Stale*  Supreme  Court  1*  before  the 
Senate  Judiciary  ComiiilHc*'.  'Hu*  (Vumlllutlon  hjh*<  Ifh  ally  s|m*IIh  out  jtower  to 
Congress  l«  establish  I  lie  iip|K'Urdc  power*  of  Federal  courts. 

't  he  hill  I*  being  iiHnckcd  hy  aclf-slyled  lllteriil*  mid  leftist*  of  Hie  press,  nlr, 
mid  KofiplMix  with  grent  dm.  To  hear  them  i n Ik,  one  would  think  Hint  Senator 
.tenner  had  fired  it  whole  Hock  of  hydrofoil  missile*  at  American  freedom  with 
Hie  intent  of  bringing  about  complete  iIchI  met  ton. 

The  Wusldngloii  post  says:  "What  It  (the  Jenner  til  IK  |  meariR  Is  that  the 
Senator  wIs1m*h  to  discipline  the  Court  for  handing  down  various  liberal  decisions 
with  which  he  disagrees  mid  to  pre\enl  II  from  deciding  similar  cases  in  Hie 
future.” 

The  Denver  Post,  which  Ih  Just  hk  ultrnllheral  mid  off  center  In  the  West 
ns  Hu*  Wmdilnglon  Post  In  In  the  Hast,  refer*  to  the  .tenner  hill  a*:  “*  •  *  a 
measure  dcslgnml  to  punish  Hie  Cnllert  Slates  Supreme  Court  for  mnk!m<  de¬ 
rision*  with  wlileh  lie*  Senator  from  Indiana  does  not  agree.” 

The  similarity  of  the  phraseology  used  hy  the  two  Posts  -  Denver  mid  Wash¬ 
ington,  entirely  unrelated  to  emit  other-  Is  striking.  M  show*  the  manner  In 
wlileh  self  styled  llhernt  thinking  that  usually  Is  far  from  real  lilterallsm  always 
trickles  down  to  Hie  same  level  no  mailer  how  many  may  I**  Hie  direction*  from 
wlileh  It  Hows. 

The  .fennel*  Idtl  Is  III  no  way  mi  effort  by  Senator  .tenner  to  punish  the  Supreme 
Court  or  anybody  for  decisions  wllh  which  he  disagrees.  The  ilei  jsions  which 
brought  about  the  Jcnner  hill  have  been  disagreed  wllh  hy  many  of  the  most 
resjKvtcd  const  It  ultonal  lawyers  In  Ihe  Nation  ns  well  ns  hy  bar  HKsoehiliorm  and 
har  association  commUtec*  making  sjK-clal  simile*  of  them. 

These  decision*  lire,  particularly,  decisions  which  hate  Ihe  i  ffect  of  aiding  and 
nlsHlng  underworld  criminal*  su«h  a*  rapists,  and  esfiednlly  Communist*  and 
enemy  agents  seeking  or  advocating  overthrow  of  the  Hove rnment  of  Urn  Uni*w| 
Static  hy  force.  They  Include  also  sucli  decision*  us  Hie  Nelson  ruling.  whMi 
deprived  Slate*  of  the  right  to  cslatdish  law*  protecting  themselves  from  esplo- 
nnge  am!  sedition. 

Simeiflcntly,  the  .fcniier  1*1 1?  would  deprive  the  Supreme  Court  of  appellate— 
npiK'al,  review — authority  hi  five  1>|k*s  of  eases  as  follows* 

t.  Congressional  eoiiiiuittce  Invest Ignttoji*  where  Congress  Itself  has  exercised 
Its  constil ut [onnl  anlhorltv  to  Investigate  ami  to  e-tatdlsh  condition-;  under  which 
the  Investigations  should  he  held. 

2.  Cases  hi  which  the  executive  department  of  Hm  Federal  Co  ernmerit  has 
csaMishod  security  procedures  to  protect  Itself,  the  Covernment,  and  the  Nation 
against  enemy  Inllltrntlon  or  activities  ami  has  dDmN>od  Covernmcnt  employes  * 
under  these  security  regulations. 

2.  Cases  In  which  u  Stale  tins  established  laws  to  protect  Itself  against  treason 
ami  espionage. 

4 .  Cases  In  which  projterly  and  constitutionally  established  local  authority, 
such  ns  school  hoards,  have  discharged  sc  bool  teachers  under  security  regulation* 
established  hy  those  authorities. 

5.  Cases  In  which  Slates  have  established  laws  or  regulations  denying  licences 
to  practice  law  because  of  Communist  Activities  or  sympathies  of  the  wouhMc 
licensee. 

All  of  these  five  categories  could  he  kicked  around  considerably.  But  the  fact 
remains  that  In  a  series  of  many  decisions  covering  all  five,  ami  sometimes  overlap¬ 
ping  into  others,  the  Supreme  Court  has  weakened  national  security  treraen- 
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dously  especially  In  tlm  tloftl  of  protection  iikuIiinI  CnmmuulHl  InlUt  rut  Inn  lulu 
thoUnvernment,  wlilrli  pvoveidy  became  somewhat  rmnpunl  during  the  Koosovell 
mid  Truman  mlmliilHt  ntiioiiM. 

It  iOkii  has  weakened  local  ludlro  authority  tn  a  manner  to  aid  Hint  encourage 
crime. 

Congress  always  tins  been  reluctant  to  llmll  appeal  unit  review  authority  of  tho 
Federal  courts,  although  tt  did  so  hi  one  ease  shortly  after  Iho  Civil  Wm*.  I  till 
o  stt Hiittoii  Ims  been  reached  now  where  member*  of  Iho  Supreme  Court  Itself 
have  aroused  (ho  Court  of  legislating  whou  Its  duller  ronstlluiloioilly  nro  i  mii- 
lined  to  adjudicating,  and  of  Intruding  also  lido  I  ho  executive  branch  of  I  ho 
Uovormnont  whou  oaoli  of  Iho  three  branches  of  tho  (tovornmoiit  aro  suppos'd  to 
ho  separate  ami  IndetH'iulenl  from  Iho  other. 

Tito  Court  has  been  mvusn!  also  by  bar  associations  and  similar  group*.  as 
woU  as  by  mombors  of  State  and  Federal  bom  b,  of  amending  Iho  ( 'oust It nl Ion 
and  r  our  It  In#  It,  an  authority  Itmt  res  Is  solo.v  with  Iho  |>oop|o  thomsolvos. 

If  tlioso  mvusatlons  had  omio  from  ono  ease  or  a  fovv  oasos.  Ihoy  mlKht  ho  by¬ 
passed  as  tm  moro  than  lenind  tem|tosts.  Hut  thoy  Imvo  boon  coming  In  an  ever- 
increasing  stroam  for  a  numbes  of  yoars  and  ovon  undor  a  oorlaln  anamnt  of 
changing  |>ersonnel  on  the  Court. 

Frolvably  Senator  JcimcrVt  bill  should  not  bo  passed  exactly  as  written. 
Hnrely,  Indeed,  oan  any  bill  of  this  typo  bo  looked  on  as  subject  to  no  change  or 
attoratlon.  Hut.  slm*o  tho  Supromo  Court  wilt  not  restrain  llsolf,  iho  prlnolplo 
of  tho  Jouuor  tilt  I  that  Congress  must  eouipol  rostra  lid  oorlaltdy  Is  sound. 


Tm:  Amkmcan  I.kuion,  Dkoahtmunt  ok  Wihconhin, 

.Memuuoafc,  H’f«. 

Senator  Jamies  O.  Kasti.ano, 

CAtnTimia,  Scmifc  Internal  Seeurtty  Subeonnntttee, 

Senate  Offlee  UutUUny,  Wtia/ifng/on,  />.  C. 

IH  ah  Skxatok  Kasii  ami:  As  not  tonal  executive  committeeman  for  tho  Amerl* 
oan  l.cglon  l>eparlment  of  Wisconsin.  I  would  llko  to  register  my  upproval  ami 
snpimrt  of  Senate  bill  2d  10.  “To  limit  appollato  Jurisdiction  of  tho  Supromo 
Court.”  as  Introduced  by  William  M.  .leaner.  As  you  know,  Iho  Amorlcan  legion, 
by  action  of  Its  national  « omen!  Ion  and  otherwise  Is  on  nvord  In  support  of 
this  pressed  legislation  ami  wo  Indlevo  early  notion  on  tho  part  t>f  Congress  is 
important. 

May  l  respectfully  suggest  a  possible  amendment  of  item  (  I)  of  tho  suggested 
paragraph  12  AS  by  adding  Hie  words  Immediately  following  “In  Its  teaching 
lunly”  the  following:  “or  otherwise  to  the  full  extent  of  the  body's  authority 
and  Jurisdiction.*1 

Wo  believe  tho  amendment  would  strengthen  the  imstthin  that  sumo  educa¬ 
tional  bodies  might  lake  to  combat  subversive  bdbience  and  propaganda. 

Your  eidi  side  rat  Ion  and  that  of  your  committee  will  he  greatly  nppmlalcd. 

Yours  very  truly. 

IS.  K.  Stem:, 

Xntinnnt  Kfeenti re  tUnnmittevman, 

Senator  Jkxxkr.  We  will  stain!  in  recess  until  *2  o'clock  this  after¬ 
noon*. 

(Whereupon.  at  1*2:  10  p.  in.,  the  committee  recessed,  to  reconvene 
at  *2  p.  m.,  this  same  day.) 


akit.uxoox  skssiox 

Senator  Jr.xxn;.  The  commit  (it  will  come  to  order. 

Mr.  John  Oippen.  executive  secretary  of  the  Anti-Communist 
Ixmjiuo  of  America.  Is  he  present  (  John  Crippen  ( 

(Xo  response.) 

Senator  Jkxxkr.  l)o  you  have  anything  from  him? 

Mr.  Socrwixk.  I  understood  Mr.  (Tippen  would  lx*  hero. 

Senator  Jkxxkr.  I)o  you  have  a  statement  or  anythin#  that  you 
might  put  in  the  record  ? 
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Mr.  SomiwiNK.  I  must.  apologize.  I  him*  a  tehy'iJiin  wliirli  jowl, 
mum  in  I  hml  nof.  mill  it.  Mr.  (Vi|»|irn  suv-s,  “I  tlocply  ir//irl  in- 
uhilily  1o  !m  with  yon  dtm  to  midden  utliirk  of  llu,”  and  nnkn  Hint  lim 
slalemenl  la«  pul  in  I  In*  lrrord. 

Senator  •Iknnf.k.  All  li^Iil.  Mr.  (!rippens  shilemenl  will  in 
llm  ivronl  and  heroine  a  pari  of  the  nflieiul  rerord  of  this  committee. 

(Tluulonimnil  vermeil  to  is  iih  follows:) 

AnTI-CoMMUNIMT  I.KAOUKOK  Auntie*, 

Park  Hlilfjc,  IU.t  Pvbruary2t 

Mr.  Suvuwim;:  Please  pardon  I  In*  yellow  page*.  I  worked  »»a  I  Ms  nlmoxt  all 
night  Sniuliiy,  la  order  h>  falllll  my  promise;  1ml  run  mil  of  while  jMipcr  during 
lln*  iiIkIiI  •  I  lia|N'  I  In*  committee  will  also,  In  IlifH  raw,  la*  a  little  lenient  wllii 
my  typing,  which  In  hardly  professional. 

Kindest  regards, 

John  K.  Ciiiitc.v,  Hxreuttve  Nnrctary. 

SrAi i:\o.nt  n v  John  K.t*nvmi\’  on  Hunau:  llm. H.  *211111 

I  consider  It  an  honor  nnd  privilege  In  he  allowed  to  present  my  views  on  the 
•tenner  hill,  S.  2010,  ii  hill  to  llinlt  the  ftp|tc)lalc  Jurisdiction  of  tin*  Supremo 
Court  of  the  United  Stales.  I  ran  here  iim  ii  private  citizen,  nml  also  as  an 
officer  of  tin*  mill  Communis!  tongue  of  America.  Thin  organization,  though 
not  largo  In  llsolf,  renuiliiH  In  close  eontaet  with  a  very  largo  niimtor  of 
Americans  through  momtorshlp  nml  pjirllelpallon  lit  most  of  the  larger  right- 
wing  organizations.  Indirectly,  therefore,  the  league  may  la*  said  to  la-  n  large 
organization, 

The  directors  are  T.  W.  Miller,  a  Chicago  attorney,  Anna  ft.  Nlxtol  of  lllng- 
hniiiton,  N.  Y.,  (?.  O.  Itnrshwllcr  of  Fullerton,  Calif.,  a  publisher  of  right-wing 
educational  material,  KotorL  H  Tuft,  treasurer  anil,  Inehlentally  n  cousin  of 
the  Into  Senator  Tuft,  the  Ihuiornhlo  John  Unger,  Judge  of  the  probate  eourl,  Dan¬ 
ville,  III.,  our  general  counsel  and  chairman  of  one  of  our  committees,  and 
myself  ns  oxmillve  secretary. 

One  of  the  primary  puriKiscs  of  the  league  Ih  supiiort  of  both  State  amt 
National  representatives  of  fair  Government,  and  of  our  seeurlty  agencies.  We 
plain  particular  emphnslH  u|>on  hash-  Americanism  nnd,  therefore,  anticom¬ 
munism.  The  two  terms  nre  to  us  synonymous.  We  tollcvo  that  If  Is  not 
enough  to  ho  mm-ComniunlHt  In  the  present  slate  of  world  turmoil;  that  a 
useful  citizen  must  he  detlnltely  nnd  completely  nnt  1-Communist  In  order  to 
ful fill  the  requirements  of  gooil  citizenship. 

In  addition  to  our  American  membership  nnd  affiliates,  we  have  several 
foreign  affiliates.  One  of  these  gentlemen,  by  the  way,  recently  met  nnd  talked 
with  several  Monitors  of  Congress.  He  Is  from  Munich.  Germany,  and  Is  an 
International  authority  on  communism  -particularly  ns  It  affects  the  Kurofiean 
scene.  We  nlso  have  affiliates  on  Formosa,  and  In  other  foreign  countries. 
The  functions  of  such  affiliation  nnd  memberships  Is  to  exchange  views,  factual 
information,  documentation  nnd  data  on  the  world  C*ommunlHt  conspiracy,  and 
to  aid  In  the  pro|»er  utilization  of  such  material,  by  placing  It  in  the  hands  of 
those  Individuals  whom  we  feel  are  doing  the  tost  Joh  In  their  own  jKirtlcnlar 
Helds  of  anticommunism. 

Wo  nre  strictly  an  activist  organization,  preferlng  to  work  with  and  through 
well-established  groups,  organizations,  or  units,  publications.  religions  entities, 
publishers  or  columnists  or  others  whom  wc  have  found  to  bo  consistently  and 
effectively  niitbCommunlst. 

Wo  have  therefore  followed  with  great  Interest  the  two  current  Mils  In  the 
House  and  In  the  Senate— the  so  called  Walter  omnibus  bill,  H.  It.  PTK17,  and  the 
•f enner  bill,  S.  2H-I0,  In  the  Senate.  I  do  not  set  myself  up  as  a  legal  authority: 
wo  roly  heavily  upon  legal  opinions  of  others  In  our  organization.  Ilut  upon  a  query 
to  many  of  our  committee  chairmen  nnd  our  board  of  directors,  I  find  an  almost 
unanimous  agreement  u|M>n  the  need  for  passage  of  those  two  Mils,  II.  It.  003T. 
nnd  the  Jenner  hill,  S.  2046.  Among  the  Individuals  named  I  find  almost  complete 
agreement  and  accord  for  the  dire  need  for  such  laws,  as  well  as  agreement  In 
the  “letter  nnd  spirit**  of  them  both.  However.  I  shall  here  confine  my  fur¬ 
ther  remarks  to  the  Jenner  Mil,  8.  2010— n  bill  to  limit  the  appelate  Jurisdiction 
of  the  United  States  Supreme  Court. 

21704  —  38 - 38 
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We  linve  followed— flint  Is  most  of  the  membership  of  the  league — tlio  progress 
of  this  hill,  tho  reason  for  Its  being  brought  into  existence,  as  these  reasons  were 
brought  to  light  during  lengthy  hearings  of  this  committee,  and  In  the  question¬ 
ing  and  cross-examination  of  both  friendly  and  unfriendly  witnesses  demon¬ 
strated  the  very  great  need  for  such  a  blTIT  In  the  near  HO  months  of  Supreme 
Court  decisions  which  gave  us  10  major  decisions  (and  many  minor  ones)  per¬ 
taining  to  the  Communist  and  subversive  movements  iu  America,  or  activities 
of  tho  same,  we  have  witnessed  the  development  of  certain  patterns  of  sub¬ 
version,  as  tiiey  were  unfolded  during  the  hearings.  Knch  of  the  10  major  de¬ 
cisions,  and  particularly  0  of  them,  the  Watkins,  Jencks,  and  Steve  Nelson 
decisions,  were  brought  into  the  hearings  through  various  and  sundry  state¬ 
ments  of  the  witnesses  and  development  of  their  attitudes  iu  defying  the  Senate 
Internal  Security  Subcommittee. 

The  writer  noted  that  a  few  Imr  groups  have  opposed  the  above  bill.  I  also 
noted  with  great  consternation  that  the  Chicago  Tribune— normally  prej>onder- 
ently  right-wing — has  voiced  some  opposition  which  I  believe  Is  based  upon 
totally  unfounded  reasoning.  This  opposlt ion— where  we  had  hoped  to  find 
strong  support  for  the  needed  measure — actually  prompted  my  final  decision  to 
come  to  Washington  In  support  of  tho  measure.  Hut,  I  assure  you,  that  support 
will  Ik?  received  in  many  other  quarters.  I  nm  by  no  means  shaking  as  a  lone 
individual.  We  need  great  strength  Iu  combating  the  leftward  trend  of  our 
Supreme  Court,  which  S.  2010  was  formulated  to  combat. 

Judge  John  Unger  of  Danville,  III.,  general  counsel  of  the  league,  engaged  in 
a  campaign  for  reelection  on  the  Republican  ticket,  and  therefore  Is  unable  to 
accompany  me  ns  be  bad  wished  to  do.  Nevertheless — busy  n  man  though  he 
Is— ho  did  some  Important  legal  research  upon  the  subject  of  appellate  juris¬ 
diction  which  l  believe,  at  tills  point,  may  well  be  stressed. 

“The  best  help  I  can  give  the  league  on  the  Jennor  bill  from  a  legal  stand- 
point,”  Judge  Unger  writes,  “Is  the  following  which  has  the  dual  advantage  of 
(1)  being  from  nn  official  Government  publication:  The  Constitution  of  the 
United  States,  Analysis  and  Interpretation,  United  States  Government  Printing 
Office,  Washington,  1053,  82d  Congress,  2d  session,  Senate  Document  No.  170. 
Prepared  by  the  legislative  Reference  Service,  Library  of  Congress,  Kdwarri 
S.  Corwin,  editor,  014  pages,  the  Api>e1lnfe  Jurisdiction  of  the  Supreme  Court 
and  (2)  It  was  written  by  Prof.  Kdward  S,  Corwin— tlio  gnat  authority,  ac¬ 
cording  to  the  liberals.” 

Before  quoting  the  article  by  Corwin,  cited  by  Judge  Unger,  I  should  like  to 
insert  parenthetically  that  the  oplulon  lie  presents  barkens  hack  to  a  time  when 
the  modern  Supremo  Court  had  not  gone  so  completely  “modern,”  following 
the  trend  of  so-called  modern  republicanism  under  Karl  Warren. 

Corwin,  and  other  liberals,  would  not  and  in  fact  do  not  regard  today  the 
Supreme  Court  hi  exactly  the  same  light  ns  In  1053,  nor  accept  the  same  view 
exiwnndcd  by  a  more  sober  Corwin  In  1053.  Here  I  quote : 

“Unlike  its  original  jurisdiction,  the  npjiellnte  Jurisdiction  of  the  Supreme 
Court  is  subject  to  control  by  Congress  in  the  exercise  of  the  broadest  discretion. 
Although  the  provisions  of  article  III  seem,  superficially  at  least,  to  imply  that 
its  appellate  jurisdiction  would  flow  directly  from  the  Constitution  until  Con¬ 
gress  should  by  positive  enactment  make  exceptions  to  It,  rulings  of  the  Court 
since  1703  establish  the  contrary  rule. 

“Consequently,”  continues  Sir.  Corwin,  “before  the  Supreme  Court  cau  exer¬ 
cise  appellate  jurisdiction,  nn  act  of  Congress  must  have  bestowed  upon  it,  and 
affirmative  bestowals  of  jurisdiction  are  interpreted  as  exclusive  in  nature  so  ns 
to  constitute  an  exception  to  all  other  eases.  This  rule  was  first  applied  in 
XViscart  v.  Dauehy ,  where  the  Court  held  that  In  the  absence  of  a  statute  pre¬ 
scribing  a  rule  for  appellate  proceedings,  the  Court  lacked  jurisdiction.  It  was 
further  stated  that  if  a  rule  were  prescribed,  the  Court  could  not  depart  from 
it  Fourteen  years  later,  Chief  Justice  Marshall  observed  for  the  Court  that 
Its  appellate  jurisdiction  is  derived  from  the  Constitution,  but  proceeded  never¬ 
theless  to  hold  that  an  affirmative  bestowal  of  appellate  Jurisdiction  by  Congress 
which  made  no  express  exceptions  to  It  implied  a  denial  to  all  others.” 

Now  follows  the  most  importaftt  part  of  the  article,  derived  from  the  famous 
McCardle  case :  “The  power  of  Congress  to  make  exceptions  to  the  Court’s  appel¬ 
late  Jurisdiction  has  thus  become,  in  effect,  a  plenary  powder  to  bestow,  withhold, 
and  withdraw  appellate  jurisdiction,  even  to  the  point  of  its  abolition.  And  this 
power  extends  to  the  withdrawal  of  appellate  jurisdiction  even  in  pending  cases.” 

Illnstratlng  the  power  of  Congress  to  withhold  and  vary  appellate  Jurisdiction, 

I  quote:  “In  the  notable  case  of  Er  parte  McCardle,  a  Mississippi  newspaper  edi- 
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tor  who  was  being  held  in  custody  by  the  military  authorities  acting  under  the 
authority  of  the  Reconstruction  acts  filed  a  iietltton  for  a  writ  of  batons  corpus 
in  the  circuit  court  for  southern  Mississippi.  He  alleged  unlawful  restraint 
and  challenged  the  validity  of  the  Reconstruction  statutes.  The  writ  was  issued, 
but  after  a  bearing,  the  prisoner  was  remanded  to  the  custody  of  the  military 
authorities.  McCardle  then  appealed  to  the  Supreme  Court,  which  denied  a 
motion  to  dismiss  the  appeal,  heard  arguments  on  the  merits  of  the  case,  and 
took  it  under  advisement. 

“Before  a  conference  could  be  held,  Congress  enacted  a  statute  withdrawing 
appellate  Jurisdiction  from  the  Court  in  the  appeal  for  wont  of  Jurisdiction. 
Chief  Justice  Chase,  speaking  for  the  Court,  said:  ‘Without  Jurisdiction  the 
Court  cannot  proceed  at  all  In  any  cause.  Jurisdiction  is  the  power  to  declare 
the  law,  and  when  It  ceases  to  exist,  the  only  function  remaining  to  the  Court 
is  that  of  announcing  the  fact  and  dismissing  the  cause.' 99 

This  is  a  good  view,  a  basic,  proconstltullonal  view.  It  stresses  the  fact  that 
the  Supreme  Court  cannot  derive  its  powers  from  other  than  the  Jurisdiction 
which  is  vested  In  It  by  the  Congress  of  the  United  Stales.  This,  In  essence,  It 
seems  to  me  as  a  layman,  Is  one  of  the  Important  checks  and  balances  which 
pervades  both  the  letter  and  tho  spirit  of  our  great  Constitution.  And  it  would 
further  seem  that  at  this  particular  time  In  our  national  history,  beset  with 
communism  from  within  and  from  without,  at  this  particular  time  it  is  Impera¬ 
tive  that  Congress  shall  exercise  its  right  to  limit  the  appellate  Jurisdiction  of 
the  Supreme  Court. 

The  Honorable  William  A.  Jenner,  author  of  S.  2040,  has  expressed  the  need 
in  far  better  language  than  I  could  hope  to  do.  A  careful  reading  of  bis  speech 
of  August  7,  1957,  before  the  Subcommittee  To  Investigate  the  Administration 
of  the  Internal  Security  Act  and  Other  Internal  Security  Laws  shows  In  poignant 
detail  the  urgent  need  for  enactment  of  such  legislation  as  S.  2510  provides. 

Senator  Jenner  poignantly  summarizes  this  need  on  page  3  of  the  record  of  the 
above  hearing  with  these  words :  “By  some  of  these  decisions,  anti  subversive  law's 
and  regulations  have  been  rendered  ineffective.  States  have  been  denied  the 
right  to  fight  subversion,  and  have  been  denied  the  right  to  bar  Communists  from 
practicing  law.  Violators  of  Federal  nntlsubversive  laws  have  been  turned  loose 
on  flimsy  technicalities.  Confidential  files  of  the  FBI  and  other  investigative 
and  law-enforcement  agencies  have  been  opened  up  to  fishing  expeditions  by 
defendants  and  their  counsel.  The  Court  has  challenged  the  authority  of  Con¬ 
gress  to  decide  upon  the  scope  of  its  own  investigations  and  the  right  of  a  con¬ 
gressional  committee  to  make  up  its  own  mind  about  what  questions  to  ask  its 
witnesses.” 

These  are  serious  charges,  gentlemen,  and  you  who  are  charged  wllh  the  deep 
responsibility  of  guarding  those  checks  and  balances  which  our  Constitution 
provided  against  the  subverting  of  our  Cosntltution  know  that  Senator  Jenner’s 
words  by  no  means  underestimate  the  seriousness  of  the  situation  today. 

It  will  not  be  necessary  to  review  here — as  yon  gentlemen  are  very  familiar, 
I  assume,  with  the  proposed  law— the  exact  piovislons  of  2540.  But,  briefly,  for 
the  record,*  I  believe  it  is  germane  to  state  that  the  five  provisions  of  S.  2640 
grew  directly  out  of  a  prolonged  and  careful  series  of  hearings,  by  this  com¬ 
mittee,  and  a  studious  review  of  the  implications  of  testimony  by  witnesses 
before  this  committee,  (as  well  as  study  of  other  factors  and  documents)  which 
showed  a  direct  correlation  between  the  rulings  of  the  Supreme  Court  and  the 
behavior  of  Reds,  pinks,  and  other  witnesses  during  the  hearings.  These  dem¬ 
onstrated  conclusively  the  need  of  the  five  provisions  set  forth  in  the  .Tenner  bill. 

As  you  well  know,  these  provisions  include  withdrawal  of  appellate  Jurisdiction 
in  cases  involving  contempt  of  Congress;  administration  of  programs  Involving 
elimination  from  services  as  employees  to  the  executive  branch  of  Individuals 
whose  retention  may  impair  the  security  of  the  United  States  Government: 
statutes  or  executive  regulations  of  any  State  pertaining  to  subversive  activities 
within  such  State;  laws  and  regulations  concerning  subversive  activities  in  Its 
teaching  bodies;  or  laws,  rules,  or  regulations  of  State  boards  of  bar  examiners 
pertaining  to  the  admission  of  persons  to  practice  law  within  such  States. 

In  these  cases,  and  only  these  cases,  the  Congress,  in  enactment  of  S.  2046 
would  simply  say  to  the  Supreme  Court:  These  do  not  come  within  the  scope 
of  your  jurisdiction.  The  law,  I  might  add.  In  the  opinion  of  numerous  indi¬ 
viduals  and  legal  authorities,  set  forth  in  hundreds  of  rightwing  journals  such 
as  National  Review,  is  well  written,  simple,  effective — and  in  fact  is  so  simple 
that  even  the  current  “Warren  Supreme  Court”  should  be  able  to  comprehend 
its  meaning  and  its  Intent. 
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I  doubt  that  iminy  of  llio  editors  unit  profuslvc  sob  sisters  who  have  railed 
against  S.  2(11(1  have  followed  tn  groat  detail,  ns  have  most  of  the  inembors  of  the 
league,  for  example,  the  Senate  mat  House  hearings  which  proceeded  the  writing 
of  this  law  by  the  eminent  lawyer  anil  Senator,  the  Honorable  William  A.  Jenucr. 
If  they  had,  they  woutil  lmve  si^n  that  the  great  volume  of  testimony  which 
resulted  finally  tu  tills  proposed  law  were  aimed  at  correcting  some  of  the  most 
serious  Haws  hi  our  present  system  tn  the  prosecution  of  the  Communist  con¬ 
spiracy. 

They  would  have  noted,  as  I  and  thousands  of  other  Americans  have  noted,  the 
growing  contempt.  arrogance,  and  Insulting  behavior  of  witnesses  summoned  lav 
fore  the  Senate  and  House  committees.  They  would  have  viewed  with  dismay  the 
prolllle  quotations  from  late  decisions,  suel*  us  the  Steve  Nelson  case,  the  »S  err  fee 
v.  Dalle*,  the  Slochowcr,  Konlgsberg,  Jcncks,  Watkins,  mid  other  famous — or 
infamous,  as  I  prefer  to  call  them — decisions. 

Then,  there  has  been  a  long  panule  of  tunuooiR'ratlve  witnesses  and  the  o]K>n 
badgering  of  patriotic  Americans  who  wished  to  testify  against  communism 
and  ikmummlsts  and  “small-a  Americans,"  by  a  new  cult  of  “America  listers” 
which  tlieso  Supreme  Court  decisions  Imvo  favored.  The  ever-growing  ranks  of 
llf tli  amcmlmenters,  mul  others  wlm  now  Invoke  the  tlrst  and  second  amend¬ 
ments  as  well,  harkening  to  late  Supreme  Court  decisions,  and  the  crop  of 
professional  lied  or  l*lnk  crybaby  witnesses  Is  enough  to  make  the  blood  of  any 
decent  American  lilt  near  boiling  point. 

We  are  being  taxed- -almost  beyond  our  ability  to  pay — to  light  or  “contain*’ 
communism,  both  here  and  abroad.  Wlmt  an  irony,  what  a  mockery  if  we 
coat  time  to  siiend  up  to  the  very  moon  if  we  do  not  take  the  simple  and  ele¬ 
mentary  step  of  protecting  ourselves  against  the  decisions  of  our  own  Supreme 
Court— decisions  which  have,  under  “One-World-Warrcn” — been  more  helpful 
to  the  Communist  Party  than  any  other  single  series  of  nets  within  our  gener¬ 
ation. 

My  good  friend,  Dr.  Fred  Schwarz  of  Australia,  lias  reminded  you  gentlemen, 
and  our  country,  of  the  dire  menace  which  faces  us.  Daily,  over  the  radio,  TV, 
amt  In  all  the  newsi>ai>ors  and  magazines,  we  are  told  of  the  need  of  combatting 
it.  What  a  farce — If  we  gladly  tighten  our  belts,  and  load  our  economy  with 
billions  for  defense  spending  If  our  very  laws  are  to  ho  used  to  help  the  com¬ 
munist  conspiracy  gain  greater  momentum  right  within  the  very  orbit  of  our 
national  existence.  I  have  long  held— amt  thousands  of  Americans  share  this 
view — that  we  could  greatly  lower  our  cost  of  lighting  communism,  and  do  It 
far  more  effectively,  if  wc  would  just  simply  take  the  offensive  view  against 
it.  Their  onslaughts  in  America  are  largely  legalistic,  ns  any  expert  will  tell 
you;  and  what  hotter  place  to  secure  those  onslaughts  than  In  the  highest  courts 
of  our  land. 

A  Supreme  Court  Justice  once  facetiously  stated  that  law  is  what  the  Su¬ 
preme  Court  says  it  Is.  Now,  it  would  npjiear,  we  lmve  la  existence  elements 
of  the  Warren  court  which  takes  this  view  all  too  seriously,  contemptuous,  It 
would  seem,  of  the  power  vested  in  our  Congress  to  right  this  serious  injustice 
through  the  simple  expedients  of  either  impeachment  proceedings  against  cer¬ 
tain  of  the  justices,  or  a  law  which  simply  takes  out  of  their  hands  those  cases 
involving  subversion  which  they  lmve  proven  themselves  eminently  unqualified 
to  handle.  The  latter  course,  under  S.  2040,  Is  obviously  the  more  direct  and 
logical  one  today.  It  is  simple,  certain,  and  direct.  We  In  the  League  like 
direct  and  effective  measures. 

Even  a  fourth  grader  should  know  that  the  Supreme  Court  has  no  other 
function  than  to  determine  the  constitutionality  of  a  case.  But  when  that 
Court  has,  In  case  after  case,  taken  unto  itself  the  actual  rewriting  of  our  Con¬ 
stitution,  has  substituted  itself  for  a  jury,  has  rewritten  law  of  the  lower  courts, 
in  one  case  basing  its  decision  upon  the  whimsy  of  an  alien  social  scientist 
who  has  openly  opposed  the  system  of  our  country  and  its  Government;  when 
it  has  refused  to  review  cases  where  an  antt-Communlst  viewpoint  might  be 
served,  but  readily  reviewed  cases  when  the  pro-Communlst  view  is  evident, 
and  receives  special  treatment— then,  indeed,  it  is  high  time  that  rapid  and 
effective  steps  be  token  to  correct  the  flagrant  and  usurped  power  which  a 
power-hungry  Court  has  delegated  to  itself. 

When  the  Supreme  Court  favors  rummaging  through  FBI  flies  by  those  very 
subversive  individuals  It  Is  in  existence  to  protect  us  against,  when  It  clearly 
legislates  against  basic  State  sovereignty,  when  it  rules  that  communism  Is  not 
n  crime  until  the  conspirators  are  caught  after  successfully  concluding  their 
crimes,  when  it  rules  that  the  Justice  Department  and  the  FBI,  the  Attorney- 
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(iciternl,  tho  Houho  nml  Henato  Committees  fighting  subversion,  tho  State  courts, 
and  all  others  must  how  to  new  rulcn  mul  new  regulations  favoring  communism — 
then,  gentlemen,  It  Is  time  that  something  be  done,  and  done  with  nil  |>osslblc 
sliced.  It  seems  to  me,  and  tho  others  whom  I  represent,  tliat  S.  2010  Is  a 
logical  and  sensible  unswer  to  tho  Supremo  Court’s  hungry  and  |K>wcr-innd 
scramble  for  more  jmwer. 

The  arguments  of  tlmso  who  opiwse  S.  2040  are  to  l>c  expected  In  the  leftwing 
press.  And,  make  no  mistake  about  It,  that  press  and  its  sundry  and  varied 
stooges  In  Amerten,  Is  making  an  all-out  effort  to  defeat  S.  2fil(J.  These  argu¬ 
ments  are  almost  carbon  copies  of  their  arguments  against  the  various  anti- 
Communist  measures  such  ns  the  Smith  Act,  various  registration  and  control 
nets  and  Immigration  nets  written  to  guard  us  against  both  alien  and  domestic 
subversion.  And  they  nre  heard  In  tho  leftwing  press,  and  among  Its  prolific 
stooges,  with  monotonous  repetition. 

But  all  these  arguments — In  view  of  the  truly  desperate  need  for  such  secu¬ 
rity  as  $.2040  would  provide— nre  silly  when  com|>arod  with  tho  stark,  cold 
fact  that  we  need  such  an  act  to  guard  against  further  wiping  away  of  oar 
constitutional  safeguards.  These  arguments  seem  ridiculous,  against  the  back¬ 
ground  of  the  fnlts  accompli  of  onr  enemy  which  H.  2(410  would  guard  against. 

In  reviewing  n  vast  number  of  newsjKiper  clips  and  writeups,  both  In  the  left- 
wing  press  and  hi  some  misguided  rightwing  Journals  ns  well,  all  of  them  can 
he  summed  tip  ns  follows:  (1)  That  litigants  In  a  dispute  will,  In  specific 
cases  Involving  subversion,  ‘be  deprived  of  the  right  to  hear  appeals  from  the 
decision  of  any  public  nuthorlly.  Federal,  State,  or  local,  on  any  question  con¬ 
cerning  subversion** ;  and  (2)  “Who  •  •  ♦  can  favor  sacrificing  tho  protection 
of  a  final  npi>eul  to  the  Supreme  Court.**  And  there  Is  a  third  argument,  which 
will  ho  handled  later. 

Tho  above  two— believe  It  or  not— are  direct  quotations  from  an  editorial 
in,  of  all  newspapers,  the  rightwing  Chicago  Tribune,  from  an  editorial  dated 
February  24,  1058,  and  headed  “A  Dangerous  Bill/*  Tho  third  argument— 
consistently  found  In  the  leftwhig  press — Is  that  removal  of  npi>cllate  Juris¬ 
diction  In  these  cases  (as  though  such  had  never  been  accomplished  before) 
might  set  a  dangerous  precedent,  so  that  in  the  future  our  citizens  might  he 
deprived  of  the  protection  of  the  Supreme  Court. 

The  above  constitutes  practically  the  only  case  against  S.  2040,  and  It  Is  a 
flimsy  case  Indeed.  First  of  all,  even  If  the  above  were  conceded  to  be  valid 
arguments,  the  dangers  arising  out  of  them  would  be  Infinitely  less  than  the 
dangers  of  a  continuing  series  of  pro-Communlst  decisions  In  the  highest  court 
of  our  land. 

A  close  look  at  the  arguments,  too,  reveals  their  weaknesses.  The  first 
argument,  that  litigants  may  be  “deprived  of  the  right  to  hear  appeals  from 
the  decision  of  any  public  authority’*  Is  negated  by  the  fact  that  supreme 
courts  In  general,  and  this  Court  In  particular,  often  do  refuse  to  review 
cases,  and  they  need  to  give  no  reason  for  such  refusal.  I  have  already  men¬ 
tioned  that  we  know  they  have,  for  example,  refused  to  review  cases  which 
might  bear  favorably  upon  anticommunism,  and  have  selectively  accepted  cases 
whose  decisions,  as  In  the  Steve  Nelson  case  for  example,  have  a  far-reaching 
and  adverse  affect  upon  our  costly  struggle  against  the  Internal  Communist 
conspiracy. 

Further,  as  only  constitutionality  should  be  Involved,  as  It  has  not  In  the 
Warren  court,  it  follows  that  in  those  cases  Involving  subversion  the  Individual 
through  the  whole  system  of  the  lower  courts,  including  the  State  supreme 
court,  has  today  a  far  hotter  chance  of  a  nonadverse  decision,  If  law  so  Justifies, 
In  these  lower  courts. 

The  second  argument,  In  form  of  the  question :  “Who  ♦  1  *  can  favor  sacri¬ 
ficing  the  protection  of  a  flnat  appeal  to  the  Supreme  Court?”  The  answer 
seems  to  me  to  be  painfully  obvious.  “What  protection?”  I  would  ask  here: 
“What  protection.  In  the  Warren  supreme  court?”  If,  in  questions  Involving 
subversion,  the  record  clearly  shows  that  protection  has  exclusively  Involved 
protection  for  the  leftwing,  I  would  say  that  is  poor  protection  Indeed,  and 
that  the  lower  courts  had,  in  such  cases,  already  demonstrated  better  fitness  in 
handling  of  such  cases.  The  protection  here  has  been  for  the  wrong  litigants, 
against  America,  not  for  America. 

In  addition,  knowing  the  probable  leftwing  course  that  will  be  taken  In  the 
Warren  court,  litigants  will  probably  hesitate  to  even  take  their  case  to  that 
Court,  If  an  anticommunist  cause  is  to  be  served.  The  protection  has  truly  been 
selective,  by,  for,  and  of  the  leftwing,  and,  therefore,  against  America.  In  all 
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other  matters,  of  course,  excepting  those  involved  in  subversion  and  the  five  types 
of  specific  cases  related  to  the  Jenner  bill,  the  Supreme  Court  can  and  would  still 
be  provided  for,  as  the  Tribune  so  quaintly  put  it,  "the  protection  of  the  final 
appeal." 

Now,  the  last  argument  advanced  by  a  few  barristers  and  some  newspapers 
(doubtless  influenced  by  their  own  legal  counsel,  which  in  some  cases  extendsdnto 
the  ranks  of  the  communistic  National  Lawyers’  Guild)  that  a  dangerous  prece* 
dent  may  be  set  for  our  future,  can  be  handled  with  a  very  simple  and  elemental 
bit  of  logic.  If,  at  some  future  date,  Congress  so  wills  it,  and  the  Communist 
menace  has  faded  beyond  our  horizons,  Congress  can  take  away  as  Congress  can 
give — and  the  will  of  the  people,  expressed  through  Congress— may  as  readily 
repeal  S.  2610  as  it  had  enacted  it 

S.  2616  simply  serves  notice  upon  the  Supreme  Court,  as  Congress  has  always 
had  the  right  to  serve  notice  to  any  branch  of  our  Government,  that  it  does  not 
have  the  right  to  review  certain  types  of  cases,  simply  stated,  in  five  regions  In 
which  that  Court  had  demonstrated  Its  inability  to  handle  these  matters.  Thus, 
If  the  Supreme  Court  demonstrates  Its  selectivity  in  certain  types  of  cases,  let 
Congress,  too,  state  that  it  shall  repose  its  greater  confidence  in  the  lower  courts, 
In  the  sovereign  States,  and  in  the  people  of  those  sovereign  States,  and  se¬ 
lectively  remove  those  cases  beyond  the  Jurisdiction  of  the  Supreme  Court  w’hlch 
necessity  and  commonsense  now  demand. 

Ours  is  a  battle  of  great  proportions  against  the  Communist  menace.  S.  2616 
skilfully  and  realistically  recognizes  that  menace.  And  it  would  block  further 
undermining  of  our  national  safety  and  security.  It  can  help  to  return  America 
to  national  sanity.  It  lays  down  tough  rules  for  the  enemy,  in  place  of  rules 
against  Americans  and  our  security. 

It  is  high  time  that  we  brought  some  hard-and-fast  rules  for  the  enemy,  and 
It  is  a  small  price  for  our  continuance  as  a  Nation  of  law-abiding  citizens.  With¬ 
out  S.  2646  I  fear  that  our  great  Constitution  and  our  Bill  of  Rights  will  be 
trampled  to  dust.  But  with  S.  2646  our  great  Congress  will  have  at  last  served 
notice  upon  our  enemy,  the  Communists,  that  "You  may  no  longer  have  the  help 
of  the  Supreme  Court  of  the  United  States."  Yes,  S.  2646  must  pass. 

Senator  Jenner.  While  we  are  waiting  for  Mr.  Boudin,  here  are 
some  letters,  and  I  have  indicated  to  you,  Mr.  Sourwine,  the  certain 
ones  that  I  would  like  to  go  into  the  record  and  to  become  a  part  of  the 
record.  And  since  they  are  so  voluminous— these  are  all  letters  in  sup¬ 
port  of  this  bill  from  all  over  the  United  States,  I  will  turn  them  over 
to  you,  and  ask  to  make  them  a  part  of  the  official  record. 

Sir,  Sourwine.  Yes,  sir. 

(The  documents  referred  to  will  be  found  in  appendix  III.) 
STATEMENT  OF  LEONARD  B.  BOUDIN,  ATTORNEY,  NEW  YORK,  N.  Y. 

Senator  Jenner.  You  may  give  the  reporter  your  full  name. 

Mr.  Boudin.  Leonard  B.  Boudin,  B-o-u-d-i-n. 

Senator  Jenner.  Where  do  you  reside? 

Mr.  Boudin.  Twenty -five  Broad  Street,  Manhattan,  N.  Y. 

Senator  Jenner.  And  you  are  an  attorney? 

Mr.  Boudin.  Iam. 

Senator  Jenner.  Are  you  appearing  here  as  an  individual  or  are  you 
representing  some  organization  f 

Mr.  Boudin.  Both.  I  am  appearing  here  as  a  member  of  the  bar 
of  the  Supreme  Court  and  I  represent — I  am  counsel  for  the  Emer¬ 
gency  Civil  Liberties  Committee. 

Senator  Jenner.  You  may  proceed. 

Do  you  have  a  prepared  statement? 

Mr.  Boudin.  No,  1  will  be  brief  and  extemporaneous. 

Mr.  Sourwine.  I  want  to  ask  you  further  auestions. 

Are  you  the  same  Boudin  who  was  a  member  of  the  executive  board 
of  the  National  Lawyers  Guild? 


LIMITATION  OP  APPELLATE  JURISDICTION 


631 


Mr.  Boudin.  Yes,  I  was. 

Mr.  Sourwine.  In  1956  ? 

Mr.  Boudin.  I  am  still  a  member  of  the  National  Lawyers  Guild,  but 
I  am  not  a  member  of  its  national  executive  board. 

Mr.  Sourwine.  Are  you  the  same  Leonard  B.  Boudin  who  in  1941 
was  1  of  450  signers  of  a  petition  to  the  President  and  the  Congress  to 
defend  the  rights  of  the  Communist  Party  ? 

Mr.  Boudin.  I  think  we  have  reference  to  the  same  document.  It 
will  be  very  helpful  if  someone  would  give  it  to  me  in  the  future,  so  I 
could  be  sure  of  it,  but  I  think  you  am  probably  correct.  And,  of 
course,  it  referred  not  to  upholding  the  Communist  Party,  but  its  legal 
rights  as  we  understood  them  under  the  Constitution. 

Mr.  Sourwine.  And  you  are  the  same  Leonard  B.  Boudin  who  in 
1940 .was  one  of  the  petitioners  in  support  of  the  eligibility  of  Com¬ 
munists  to  hold  commissions  ns  officers  in  the  United  States  Army. 

Mr.  Boudin.  That  I  have  no  recollection  of. 

Mr.  Sourwine.  Are  you,  sir,  the  same  Leonard  B.  Boudin  with 
respect  to  whom  the  Secretary  of  State  advised  the  United  States 
district  court  that  he  had  in  forimtioTT  youTfad' been  member  of  the 
Communist  Party  as  late  as  lp50T  _  \ 

Mr.  Boudin.  I  am  the  sglhe  person — I  take  it  you  will  permit  mo  to 

Mr.  Sourwine.  Tlurc is  the  only  question'faSked.  You  may'make 
any  statement  you  w/mt.  s\  \  .  \ 

>rd  I  am,  the  same  Leonard 
^eOurt  of'ttpneals  and 
tate,  upon  .the  Secre\ 
been  a  member  of\ 


recortJ 


ay  statement  you  vvAnt, 

Mr.  Boudin.  Let  me  statefdr  the  | _ 

Boudin  who  ultimately  was  successful  in  tl 
received  a  passport  from  theJSecreuiiy’”of 
tary’s  Deputy’sjunderstanding  tGaLT^mld  nevi 

flio  rVimmimief  til  V 


w  iiaur  a-  nay.  nuiui 

the’Comrnunfst  Party.  w  ///  v 

Now  I  think  rpy  biography  is  clear  ^ou^lj. 


’  is  clef 

4er.  ProcfecO-^ 

)ff  the  record? 

Off  the  record)  V 
‘the record.)  /  \ 
Back  on  thtfrecord^ 


Senator  Jen; 

Mr.  Boudin. 

Senator  Jen; 

gliscussion  oi 

nator  Jen;  _ 

Mr.  SouRwiNE.\Would  yWprefer  to  be  uninterrupted  during  youfr 
discourse,  or  if  a  question  arises  woulif  you  prefer  to  h^ve  it  asked 
at  the  time?  \  ^  \  \  \\/  7 

Mr.  Boudin.  I  suppose  like  all-people  wljo  answer  questions  like 
that,  you  may  interrupt  if  you  wish;  privately,  of  course,  Pwould 

prefer  not  u.  oe  interrupuldjnit.  of  course -  / 

Mr.  Sourwine.  I  will  try'-nqt  to  interrupt  without  goba  reason. 
Mr.  Boudin.  Fine.  I  want  to-approacn  the^matfer  briefly,  and 
from  a  purely  technical  point  of  viewTMrTCnairman,  that  is:  This 
is  basically  a  committee  of  lawyers,  and  other  people  have  discussed 
the  objectives  of  the  bill,  and  have  discussed  the  possible  implication, 
I  gather  from  the  newspapers,  on  a  political  level. 

T  am  here  wanting  to  approach  the  problem  only  from  a  technical 
point  of  view,  and  possibly  to  make  some  small  contribution  to  a 
very  important  subject. 

Under  the  Constitution  this  is,  of  course,  a  Government  with  three 
departments,  and  article  3,  dealing  with  the  judicial  power,  is  the 
article  which  is  in  issue  in  the  present  case. 
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Article  3,  of  course,  says  that  the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court, 

The  proponents  of  the  hill  presently  under  discussion  rely  upon 
the  language  appearing  in  the  Constitution  which  says : 

In  all  the  other  Cases  before  mentioned.  the  supreme  Court  shall  have  appel¬ 
late  Jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions,  and  under 
such  Regulations  ns  the  Congress  shall  make. 

And  they  read  that  provision  as  intending  to  permit  a  substantive 
subject  to  bo  taken  out  of  the  jurisdiction  of  the  Supreme  Court  by 
appellate  review. 

Now  I  think,  on  examining  article  3  and  the  other  provisions  of  the 
Constitution,  the  following  reasons  would  argue  against  giving  it 
that  broad  interpretation.  And  that  what  is  really  intended  is  a 
limitation  upon  procedural  jurisdiction,  procedural 'matters,  rather 
than  a  limitation  on  the  substantive  powers  of  the  Supreme  Court. 

Mr.  Souuwink.  Is  there  such  a  thing  as  procedural  jurisdiction? 

Mr.  Boudin.  I  think  you  are  correct.  The  words  should  not  bo 
“procedural  jurisdiction.* 

Mr.  Souuwixe.  “Procedural”  and  “jurisdiction”  are  two  differ¬ 
ent — 

Mr.  Boudin.  You  are  absolutely  correct. 

On  reading  article  III,  I  should  say,  it  is  to  determine,  that  is, 
tho  intention,  matters  of  procedure  for  or  to  the  extent  that  it  will 
determine  matters  of  jurisdiction,  a  division  of  authority  between  the 
State  and  Federal  court, 

Mr.  SoumviNE.  You  mean  that  in  the  Constitution  where  it  speaks 
of  appellate  jurisdiction  it  really  means  procedure  with  respect  to  the 
power  of  the  Congress  to  make  exceptions  and  regulations? 

Mr.  Boudin.  Yes.  Quite  right. 

Now  this  view  is  supported  by  the  following  facts: 

First,  you  will  recall  that,  upon  reading  the  proceedings  in  the 
Constitutional  Convention,  there  is  no  discussion  at  all  which  would 
suggest  that  any  tremendous  power  of  this  kind  was  to  be  given  to  the 
Congress  and  that,  on  the  contrary,  when  a  proposal  was  made  read¬ 
ing  that  “The  jurisdictional  powers  shall  be  exercised  in  such  manner 
as  the  legislature  direct,”  that  proposal  was  defeated  by  the  Con¬ 
vention. 

Now  the  difficulty  with  the  problem  as  we  now  look  at  it  in  1958 
is  that  the  Constitutional  Convention  was  not  confronted  with  u  ques¬ 
tion  of  what  jurisdiction  to  give  to  the  Federal  court  which  would  be 
subject  to  review  and  what  jurisdiction  which  would  not  be  subject 
to  review.  The  problem  before  the  Convention  was  whether  the  Fed¬ 
eral  court  should  be  given  any  material  jurisdiction,  since  most  of 
the  jurisdiction  was  expected  to  and,  indeed,  for  the  first  years  under 
our  Constitution,  come  from  the  State  courts. 

It  was  also  recognized  at  that  time  that  the  supremacy  clause  of 
the  Constitution  would  create  tho  greatest  problem  and  a  problem 
which  would  have  to  be  resolved  by  the  Supreme  Court. 

There  is  no  suggestion,  in  analyzing  the  supremacy  clause,  that  the 
decisions  of  the  highest  courts  of  the  State  would  not  be  subject  to 
review,  and.  indeed,  the  decisions  of  the  higher  courts  of  the  State 
had  to  be  subject  to  review  by  the  Supreme  Court  under  the  conception 
of  tho  problem  as  they  then  had  it.  In  other  words,  they  did  not  have 
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in  1789  the  problem  that  we  are  now  discussing,  namely,  shall  the 
Federal  court  be  regulated  by  the  Supreme  Court?  The  problem 
there  was,  shall  we  give  any  jurisdiction  to  the  Federal  district  court, 
substantial  jurisdiction? 

So  far  as  the  State  courts  are  concerned,  the  courts  which  were  in¬ 
tended  to  get  the  bulk  of  the  jurisdiction,  those  courts  under  the  su¬ 
premacy  clause  of  the  Constitution,  would  have  to  have  their  de¬ 
cisions  reviewed  by  the  United  State  Supreme  Court,  because  it  would 
be  inconsistent  for  a  Federal  government  to  be  created  and  to  leave 
in  the  State  court,  even  the  highest  State  court,  the  power  to  determine 
questions  of  whether  or  not  the  State  law  was  in  conflict  with  the 
Federal  Constitution. 

Mr.  Sourwine.  Subject  to  it - 

Mr.  Boudin.  I  refer  to  ultimate  power. 

Mr.  Sourwine.  Except  as  to  determination. 

Mr.  Boudin.  The  second  reason  why  we  state  that  the  power  to 
determine  constitutional  problems  is  inherent  in  this  Constitution  lies 
in  article  I,  section  9  of  the  Constitution. 

Mr.  Sourwine.  You  mean  the  power  of  the  United  States  Supremo 
Court  to  have  appellate  jurisdiction  over  constitutional  problems  is 
inherent  in  this  Constitution? 

Mr.  Boudin.  Yes.  May  I  continue?  May  I  continue? 

Mr.  Sourwine.  With  the  exception  that  the  Congress  may  make 
regulations  and  exceptions? 

Mr.  Boudin.  Yes.  The  reason  wliv  I  believe  the  Supreme  Court, 
has  to  have  appellate  jurisdiction  is  because,  if  the  Supreme  Court 
did  not.  have  appellate  jurisdiction  so  far  as  the  restrictions  upon  the 
States  are  concerned,  which  are  referred  to  in  article  I,  section  3—1 
am  referring  to  the  prohibition  against  bills  of  attainder  by  the  State, 
or  the  prohibition  against  impairment  of  contract — there  would  be  no 
way  in  widely  after  a  State  had  spoken  through  its  legislature  and 
through  its  highest  court,  that  the  matter  could  get  to  the  United 
States  Supreme  Court.  The  only  way  in  which  the  Federal  Govern¬ 
ment  could  protect  its  rights  under  the*  Federal  Constitution  as  against 
the  State — this,  of  course,  deals  with  what  is  before  it — is  by  an  appeal 
from  the  State  appellate  court  to  the  United  States  Supreme  Court. 

I  may  say,  thirdly,  that  the  passage  of  the  Bill  of  Rights,  following 
the  original  promulgation  of  the  Constitution,  again  necessitated  an 
appeal  to  the  highest  tribunal  in  the  country,  ultimately,  for  the 
vindication  of  const iutional  rights. 

Whether  we  regard  that,  as  necessary  from  the  new  matters  to  which 
the  extension  of  jurisdictional  power  could  apply  or  whether  we  regard 
the  Bill  of  Rights  as  a  pro  tanto  modification  of  the  regulations 
provision,  is  a  matter  of  argument. 

#  The  fact  is,  (a)  that  the  Federal  court  would  have  to  protect  the 
rights  of  citizens  under  the  Bill  of  Rights,  remembering  the  Bill  of 
Rights  was  directed  against  the  Federal  Government.  And  if  it  is 
anticipating  the  question  that  you  may  put,  Mr.  Sourwine,  we  ask 
why  the  individual,  the  separate  Federal  court,  cannot  have  the 
ultimate  power,  or  why  the  courts  of  appeal  cannot  have  the  ultimate 
power,  the  answer  is  that  it  is  unreasonable  to  pit  a  single  Federal  court 
judge  or  a  court  of  appeals  group  of  judges,  only  part  of  the  jurisdic¬ 
tional  power  of  the  United  States,  against  the*  entire  weight  of  the 
legislative  power. 
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Quito  aside  from  the  uniformity  argument,  where  a  law  of  Congress 
is  involved,  where  constitutionality  is  involved,  it  would  be  unrea¬ 
sonable,  I  think,  even  from  the  point  of  view  of  the  proponents  of  the 
bill,  to  argue  that  the  ultimate  power  to  make  a  decision  on  constitu¬ 
tionality  should  rest  in  a  district  court  or  a  court  of  appeals. 

And  so  we  argue,  on  the  other  side,  that  the  man  who  is  asserting 
the  constitutional  right  has  the  same  kind  of  right  and  the  same  \ 
necessity  to  have  the  United  States  Supreme  Court  make  the  ultimate  « 
decision.  * 

Mr.  Sour  wine.  Are  you  saying  a  man  who  is  asserting  a  constitu¬ 
tional  right  of  any  nature  has  another  constitutional  right — to  wit,  to 
have  the  Supremo  Court  of  the  United  States  to  make  the  ultimate 
decision? 

Mr.  Boudin.  On  the  constitutional  issue — not  on  the  issues  of  fact — 
not  on  many  things  that  the  Supreme  Court  has  declined  to  accept 
jurisdiction  of.  But  I  think  it  quite  clear  from  the  decisions  of  the 
Supreme  Court,  where  the  issue  has  been  squarely  raised  on  the 
constitutional  basis,  where  a  question  of  constitutional  rights  has  been 
argued,  that  the  Supreme  Court  has  considered  the  constitutional 
issue,  with  the  McCardle  exception. 

Mr.  Sourwine.  If  I  raise  a  constitutional  issue  as  a  litigant,  I,  also, 
have  a  constitutional  right  to  have  that  determined  by  the  Supreme 
Court;  is  that  what  you  are  saying? 

Mr.  Boudin.  Yes. 

Mr.  Sourwine.  Suppose  the  Supremo  Court  refuses  to  grant  cer- 
t  iorari — do  they  deny  me  my  constitutional  right? 

Mr.  Boudin.  They  do  not,  because  the  Supreme  Court  by  denying 
certiorari  makes  in  essence  a  decision  that  the  question  is  not  a  sub¬ 
stantial  one  for  Federal  review, 

Mr.  Sourwine.  You  say  that  the  denial  of  certiorari  is  a  review  of 
the  question  involved? 

Mr.  Boudin.  I  say  denial  of  certiorari  is  a  determination - 

Mr.  Sourwine.  Of  the  constitutional  question  involved? 

Mr.  Boudin.  That  there  is  not  a  constitutional  question  involved, 
or  one  of  substantial  or  of  critical  importance  which  would  justify 
the  Supreme  Court  reviewing  it. 

Let  me  add  to  that — because  I  can  see  whei'e  you  are  moving  here — 

I  think  there  is  a  radical  distinction  between  giving  the  Supreme 
Court  power  to  determine  that  in  a  particular  case  it  will  let  the  mat¬ 
ter  rest  with  the  decision  of  the  lower  court,  whatever  may  be  its 
reason,  and  the  decision  of  the  Congress  to  prevent  the  Supreme 
Court  from  exercising  that  appellate  decision. 

Mr.  Sourwine,  You  were  talking  about  the  constitutional  right  of 
the  litigant  to  have  the  constitutional  question  determined  by  the 
Supreme  Courtr— you  were  mentioning  that  a  moment  ago. 

Mr.  Boudin.  Yes. 

Mr.  Sourwine.  You  figure  that  the  denial  of  certiorari  does  that? 

Mr.  Boudin.  A  denial  of  certiorari  is  a  decision  by  the  Supreme 
Court  that  it  will  not  take  the  case. 

Mr.  Sourwine.  Yes,  sir? 

Mr.  Boudin.  Correct,  and  I  regard - 

Mr.  Sourwine.  It  does  not  decide  anything  else? 


LIMITATION  OP  APPELLATE  JURISDICTION 


635 


Mr.  Boudin.  I  regard  that  as  a  decision,  that  the  constitutional 
issues  involved  are  not  sufficiently  pertinent  to  justify  review  hy  the 
Court. 

Mr.  Sourwine.  You  may  regard  it  any  way  you  wish.  Go  ahead. 

Mr.  Boudin.  Of  course  you  are  asking  me  *a  question,  I  would, 
also,  call  the  committee’s  attention  to  the  practice  which  we  have  had 
beginning  with  the  act  of  178D,  the  Judiciary  Act,  down  to  the  pres¬ 
ent  date,  as  the  present  Justice  Frankfurter  points  out  in  his  book, 
which,  of  course,  I  will  not  lead  from,  lieeause  of  the  time  problem — 
first,  the  Court  has  always  exercised— the  Supreme  Court,  I  mean, 
has  always  exercised  full  power  oyer  constitutional  rights  when  they 
have  been  assailed.  That  is,  neither  the  Congress — the  Congress  , 

has  not  taken  away  from  the  courts  the  power  to  determine  consti-  J 

tulional  problems,  and  the  Court  on  its  side  has  decided  on  consti-  * 

tutional  problems  when  it  has  felt  it  necessary  in  the  interest  of  the  J 

Federal  system  or  the  interests  of  tho  vindication  of  the  rights  of  the  J 

individuals  involved.  And  this  has  been  an  unbroken  practice  from  * 

the  beginning  of  this  country  until  today. 

Wo  know,  of  course,  that  in  the  area,  for  example,  of  Federal  crimi¬ 
nal  prosecution,  that  appeals  cannot  always  be  taken  to  the  United 
States  Supreme  Court.  But  there  are,  also,  cases  that  hold  that  where 
constitutional  problems  such  as  where  the  jurisdiction  of  the  trial  court 
is  involved,  that  the  Supreme  Court  is  ready  to  hear  the  case,  on  a  writ 
of  habeas  corpus.  Of  course,  as  Mr.  Sourwine  knows,  there  is  this 
single  exception,  this  sport  as  it  were,  the  McCardle  case,  a  case  in 
which  it  is  not  clear  from  a  reading  of  the  opinion — the  briefs,  of 
course,  are  not  available — whether  there  was  not  then  available  to 
McCardle  an  alternative  route  to  the  Supreme  Court,  whether  by  direct 
writ  or  otherwise.  That  is,  application  to  tho  Supreme  Court  for  a 
writ  of  habeas  corpus.  I  cannot  honestly  tell  from  reading  of  the 
opinion  whether  tho  language,  which  is  somewhat  ambiguous,  does 
not  suggest  another  route,  but  even  if  the  McCardle  case  is  as  stated, 

I  still  would  say  that,  in  my  view,  the  Supreme  Court  would  not  do 
that  again. 

Mr.  Sourwine.  Do  you  regard  it  as  unique,  that  McCardle  case? 

Sir.  Boudin.  Yes. 

Sir.  Sourwine.  In  what  respect? 

Mr.  Boudin.  It  is  the  only  case  that  I  know  of  involving  a  consti¬ 
tutional  issue.  Certainly,  there  is  a  constitutional  issue  implicit  in 
SIcCardlo’s  arrest  and  detention.  I  must  concede  that.  The  only 
case  I  know  in  the  history  of  the  Supreme  Court  where  the  Supreme 
Court  was  not  willing  to  accept  jurisdiction,  despite  the  obvious  con¬ 
stitutional  issues  which  I  am  sure  it  recognized. 

Mr.  Sourwine.  Are  you  saying  that  it  is  the  only  case  which  con¬ 
strued  the  second  clause  of  the  second  paragraph  or  article  III? 

Mr.  Boudin.  You  will  notice  I  have  been  very  careful  in  not  saying 
that. 

Mr.  Sourwine.  I  was  not  sure. 

Mr.  Boudin.  I  would  not  make  that  statement;  of  course  not.  I 
may  call  your  attention  to  the  dissenting  opinion  of  Mr.  Justice  Rut- 
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lodge,  in  Yakut  v.  faitt'd  State*  (321  U.  S.  Ill)  which  provides 
un  interesting  information  for  Clio  committee: 

White  Congress  1ms  plenary  lmwer  In  confer  or  wllhliohl  the  appellate  Juris¬ 
diction-  compare  ox  parte  MtCardle -  It  Inis  not  so  far  liven  hold  mid  It  does  not 
follow  that  Congress  can  eonfer  It  and  yet  deny  the  apjteltule  court  4,|wwvr  to 
consider”  constitutional  questions  relating  to  the  law  h»  Issue.” 

And  I  would,  also,  vail  your  nil  nil  ion - 

Mr.  Souhwink.  Mr.  Justice  Hut  lodge  said  he  was  following  the 
theory  that  the  Supremo  Uourl  has  no  appellate  jurisdiction  unless 
the  ('on o less  confers  it- -I hat  is  what  he  wiik  saying. 

Mr.  Hmuux.  1  le  was  recognizing  McUardle  as  an  authority  for  that 
proposition. 

Mr.  SnuawiKK.  Ves. 

Mr.  Hurnix.  Hut  he  was  also  suggesting  that,  where  constitutional 
issues  a iv  raised,  a  ditVerent  problem  might  In*  involved. 

Mr.  Sou  aw  ink.  What,  was  involved  in  it  ? 

Mr.  Ihu  niN.  I  think  it  was  the  ODA  Ktnergeney  Court  of  Appeals 
ease,  where  you  were  precluded  from  going  througfi  one  court  amt  had 
to  git  to  the  kmorgeney  Uourl  of  Appeals. 

Mr.  Son  aw  ink.  Yes.  What  was  Mr.  Justice  Hut  ledge’s  position  with 
regard  to  that  t 

Mr.  ltormx.  As  I  recall  it,  in  Yakus,  the  argument  was  them  made, 
hy  the  defendant  that,  in  some  respects,  tho  procedure  he  was  compelled 
to  follow  prevented  him  from  stating  all  of  the  constitutional  rights 
which  he  could  have  done  if  he  had  secured  an  injunction  against 
the  Government, did  not  have  logo  through  a  criminal  prosecul  ion. 

Mr.  Sokkwink.  Did  not  the  justice  say : 

I  agree  with  the  Court's  conclusion  uinm  llie  substantive  Issues - 

MY.  Hocmx.  Unless  we  know  what  the  substances  are,  I  do  not  see 
how  that  is  conclusive. 

Mr.  SormviNK  (reading) : 

But  t  am  unable  to  believe  that  the  trial  for  the  petitioners  conforms  to  con¬ 
stitutional  requirements. 

Mr.  ltormx,  That  does  not  preclude  the  fact  that,  apparently,  the 
United  States  Supreme  Court,  by  the  majority  vote,  thought  it  was. 
The  point  l  am  making  is  not  an  argument  whether  Yakus  is  right.  1 
merely  pointed  out  Justice  Hut  ledge  has  pointed  out  himself,  where 
constitutional  issues  are  involved,  a  different  rulo  might  he  applicable. 

In  view  of  the  normal  time  problems  here,  I  can  merely  conclude  by 
stating  to  the  committee  as  follows: 

First,  I  agree  with  the  view  which  has  been  expressed  by  other  wit¬ 
nesses  before  this  committee,  since  1  have  seen  it  in  the  press,  that 
the  lack  of  uniformity  which  would  be  created  here  would  bo  quite 
serious. 

Secondly,  I  believe  that  in  view  of  the  fact  that  the  original  problem 
related  to  State  courts  appeals  to  the  United  States  Supreme  Court— 

Mr,  SoruwiXK.  I  would  like  to  interrupt  to  read  a  paragraph  from 
this  decision  which  has  been  called  to  our  attention  from  the  dissent 
of  Mr.  Justice  Hut  ledge. 

Senator  Jkxxkh.  AH  right.  Make  it  brief, 

Mr.  SoruwiXK.  He  said: 

I  have  no  difficulty  with  the  provision  which  confers  Jurisdiction  upon  the 
Kmeigeticy  Court  of  Appeals  to  determine  the  validity  of  price  regulation  or  If 
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Hint  him  been  nil  (ho  fiiniHbilc  which  uinkcM  llu*  Jnrlsilh  iiuii  In  Unit  rfxjtf’ft  ex¬ 
clusive.  Funnily  elear  Ih  the  power  of  FoiiKrcss  In  ileprlvt*  the  other  Federal 
limits  of  Jiirisillct ton  to  Issue  stay  nnlcrs,  restralninu  orders,  liiJimeHons,  or 
other  relief  to  prevent  the  ojierutlun  of  price  regulations  or  1o  set  them  aside. 
So  much  as  may  he  rested  on  Congress  Is  plenary  authority  to  ilellne  and  control 
the  Jurisdiction  of  the  Federal  eourls  under  eonstltut ionnl  article  III. 

Senator  .lKNxi.it.  (5o  ahead.  You  were  about  to  conclude. 

Mr.  Houmx.  I  was  uIhmiI  to  eoitelinle  my  statement.  Thai  is  by 
saying  that,  if  we  rememlier  that  the  original  problem  before  the. 
Convention  related  to  Stateeourts  ami  the  action  that  there,  would  Ik* 
taking  ami,  if  we  agree,  on  reviewing  the  proceedings  Indon*  the  Con¬ 
st  it ut  tonal  ( ’on vent  ton,  t hat  it  is  incom  ei vahle  that  the  Congress  could 
have  taken  away  from  the  United  Stales  Supremo  Court  appellate 
power  to  review  Slate  eourt  decisions,  we  must  come  to  the  same  con¬ 
clusion  with  respect  to  the  Federal  appellate  jurisdiction,  Ixu’uusc  there 
is  no  distinction  in  article  II]  with  respect  to  appellate  jurisdiction 
vis-a-vis  Stale  courts  and  vis-a-vis  Federal  courts. 

Secondly,  as  I  said  lieforc,  it  seems  to  me  that  the  Hill  of  Rights  is 
meaningless  unless  there  is  an  agency  of  government,  a  judicial  agency 
of  government  capable  of  mediating  between  the  legislative  Inidy  or 
the  ICxociifivo  and  the  citizens.  And  I  do  not  Ixdieve  that  the  individ¬ 
ual  Federal  courts,  a  court  which  is  on  the  same  level  as  the  very 
important  legislative  Ixidy  of  the  Congress,  or  the  Kxccutive,  himself, 
and  f  think,  as  I  said  before,  that  the  Congress  would  Ixi  the  lii*st  Ixjdy 
to  Im  concerned  if  a  district  court  judge  or  a  court  of  appeals  group 
of  judges  were  to  hold  (hat  a  law  is  unconstitutional  and  that  Con¬ 
gress  was  unable  to  appeal  to  the  United  Slates  Supreme  Court* 

I  think  probably,  without  ever  having  been  here,  that  most  of  the 
other  things  I  might  say  have  Ixum  said  by  other  witnesses  opposing 
the  hill.  And  may  J  (hank  you,  Senator  .Jointer. 

Senator  Ji.xxkh.  We  are  very  glad  to  have  all  shades  of  opinion  on 
this  important  matter. 

Mr.  nnrnix.  Thank  you,  sir. 

Senator  Jkxxkh.  The  next  witness,  I  believe,  is  Mr.  L.  Hrent 
Hozell. 

STATEMENT  OP  L.  BRENT  BOZELL,  EDITOR  OF  THE  NATIONAL  RE- 

Vir\V,  MONTGOMERY  COUNTY  CONSERVATIVE  CLUB,  CHEVY 

CHASE,  MD. 

Senator  Jkxxkh.  Your  full  name  is  Hrent  Ho/.ell  ? 

Mr.  Hozki.i,.  Yes,  ami  I  reside  at  0108  Kennedy  Drive,  Chevy  Chase, 
Md. 

Senator  Jkxxkh.  Arc  you  appearing  as  an  individual,  or  represent¬ 
ing  someone? 

Air.  Hoztxii.  I  am  representing  some  organizations  besides  myself 
as  an  individual. 

Senator  Jkxxkh.  What  organizations  are  they  ? 

Mr.  Hozki.l.  The  National  Review,  of  which*!  am  an  editor,  and  the 
Montgomery  Conservative  Club,  which  I  serve  as  president,  and  the 
American  legion  of  the  State  of  Maryland,  of  which  I  am  a  member. 

Senator  Jkxxkh.  Yon  may  proceed/ 
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Air.  Hozki.i,.  I/v’(  mo  say,  on  bolitilf  of  all  of  I  host1  orgnni/.nl  ions,  ami 
for  mysolf,  that  I  am  j'l'aloful  (o  tlio  commillro  for  this  opportunity 
to  testify  on  S.  ‘20  Hi. 

.  "y  wiiy  of  indicating  my  background  and  qualifications,  I  am  a 
lawyer  by  (raining,  am!  a  journalist  and  author  by  profession. 

I  was  graduated  from  (ho  Yale  haw  School  in  18)511  and  practiced 
law  in  California,  where  1  am  now  a  nicmhcrof  the  State  bar  associa¬ 
tion.  I  am  presently  working,  however,  as  an  editor  of  a  weekly 
magazine,  National  Review.  T  write  a  column  of  political  analysis, 
and  have  dealt  extensively  over  the  past  2  years  with  decisions  or  the 
Supremo  Court.  1  coauthored  a  book  in  18)54  with  William  F.  Ruck- 
ley,  dr.,  called  McCarthy  and  II is  Knemies.  The  l>ook,  as  the  title 
might  indicate,  dealt  extensively  with  the  problem  of  subversion,  and 
particularly  with  the  Federal  loyalty-security  program,  which  is  one 
of  the  areas  affected  by  S.  2010.  I  am  now  writing  a  book  on  the 
Supremo  Court  which  t  hope  to  have  ready  for  publication  next  sum¬ 
mer  or,  possibly,  full. 

Congress'  power  to  enact  S.  2010 :  The  quest  ion  has  been  raised,  her.' 
and  there,  as  to  whether  Congress  has  constitutional  power  to  enact 
the  dernier  bill.  While,  therefore,  this  sterns  like  the  proper  place  to 
begin,  1  do  not  propose  to  devote  much  time  to  these  doubts.  I  do  not 
regard  them  as  serums.  Kvcn  Mr.  Ranh,  who  was  hero  the  other  day, 
quickly  abandoned  his  suggestion  that  tlie  bill  might  he  unconstitu¬ 
tional, *  preferring,  finally,  to  describe  it  as  anticonstitutional. 

My  last  statement  is  not  affected  in  the  slightest  by  the  presentation 
this  committee  lias  just  heard,  if  for  no  other  reason  than  that  Mr. 
Rnudin  represents  the  Emergency  Civil  Liberties  Committee,  which  is 
a  Communist  front.  # 

There  is  no  question,  I  submit,  nl>out  Congress  power.  Section  I 
of  article  III  or  the  Constitution  vests  the  national  judicial  power  “in 
one  Supreme  Court  and  in  such  inferior  courts  as  the  Congress”  shall 
establish.  Clause  1  of  section  2  identified  the  types  of  cases  to  which 
the  judicial  power  extends.  Clause  2  of  section  2  breaks  down  that 
definition  of  power  into  2  categories,  and  then  qualifies  it. 

It  provides  that  the  Supreme  Court  shall  have  original  jurisdiction 
in  certain  eases,  and  that,  in  all  other  cases — 

fhe  supreme  Court  shall  have  appellate  Jurisdiction,  1»olh  as  to  Law  mid  Fact, 
with  such  Exceptions,  nnd  under  such  Regulations  ns  the  Congress  shall  make. 

The  Supreme  Court's  appellate  jurisdiction  is,  therefore,  subject  to 
whatever  exceptions — and  let  us  emphasize  exceptions — and  regula¬ 
tions  that  Congress  might  want  to  impose.  The  language  is  plain;  it 
permits  of  no  other  interpretation.  Mr.  Rnuh  suggested  that  tnc  grant 
of  power  in  section  I  is  in  conflict  with  the  qualification  of  that  grant 
of  power  in  section  II  and,  therefore,  that  we  all  must  put  our  minds  to 
reconciling  the  two  provisions. 

Obviously,  however,  no  conflict  exists  if  section  II  is  read  ns  a  quali¬ 
fication  of  section  I.  And  by  not  reading  section  II  ns  a  qualification, 
we  read  it  right  out  of  the  Constitution — a  feat  that  ordinarily  re¬ 
quires  a  constitutional  amendment. 

Mr.  Rauh  made  the  further  point  and  invoked  authorities  for  it, . 
that,  even  though  the  letter  of  the  Constitution  might  permit  it,  Con¬ 
gress  could  not  deprive  the  Court  of  all  of  its  appellate  jurisdiction!, 
without  fatally  distorting  the  constitutional  plan. 
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,  This  is  nn  interesting  point,  lint,  surely  ini  academic  one  for  the 
j  purposes  of  this  committee.  The  Jcnncr  bill  does  not  deprive  the 
I  Court.  of  nil  of  its  nppellnte  jurisdiction— does  not  even  come,  close 
]  to  it — the  rhetoric,  of  RIv.  Hauh  to  the  contrary  notwithstanding. 

}  Having  decided — that  is,  Mr.  Itaidi — that  Congress  could  not  go  the 

\  whole  hog,  Mr.  Hindi  ashed : 

llut  enn  It  const  Hut  Immlly  deprive  llio  Supreme  (!oiirt  of  nil  Its  nppellnte  Jurls- 
4  diction,  except  a  little  Hint  doesn't  really  mutter? 

1  I  would  not  have  mentioned  this  recognizably  silly  statement,  ex¬ 
cept  that  one  repeatedly  runs  into  intimations  in  the  press  and  else¬ 
where,  that  the  Jcnncr  bill  would  leave  the  Supreme  Court  without 
a  much  to  do.  I  think  it  would  ben  good  idea,  if  I  might  suggest  it,  Mr. 
'i  Chairman,  for  your  stall’  to  insert  in  the  record  the  number  of  cases 
in  the  holds  to  which  the  •lenuerhill  applies  that  have  come  Indore  the 
Supremo  Court  in  the  last  10  years. 

My  guess  is  that  it  would  be  something  like  15,  perhaps  a  few  more. 
Ixd  that  figure  he  compared  with  the  hundreds  of  cases  m  all  the  holds 
of  law  that  have  come  before  the  Supreme  (Vairt  in  the  same  period. 
And  the  absurdity  of  Mud  statement  ! 

Senator  Jkxn’ku.  'Find  might  he  a  very  interesting  explanation. 

Mr.  Hozki.l.  The  issue,  then,  is  not  whether  Congress  can  do  what 
the  Jcnncr  bill  proposes,  but  whether  it  ought  to.  I  intend  to  devote 
1  lie  balance  of  my  remarks  to  Mud  question. 

The  motives  of  proponents  of  S.  21140:  It  has  been  said  over  and 
over  again,  mid  over  and  over  again  by  people  who  ought  to  know  let¬ 
ter,  that  the.  only  reason  proponents  of  S.  2040  want  to  curb  the  Su¬ 
preme  Court  is  Mud  they  disagree  with  some  of  t ho  Court's  decisions. 

The  clear  implication,  sometimes  stated,  sometimes  not,  is  that  the 
supporters  of  the  bill  are  like  children  who,  having  failed  to  get  their 
way,  want  “to  get  back”  at  the  Court.  Take  the  testimony  of  Mr.  Rauli 
before  this  committee.  I  do  not  intend,  incidentally,  to  go  on  using 
Mr.  Kauli  ns  my  foil ;  it’s  too  easy ;  let  me  mention  this  one  last  example, 
and  then  be  done  witn  him : 

The  Supremo  Court  Is  under  attack  today— 

Mr.  Rnuhsnid — 

ttccniise  fts  recent  decisions  emphasizing  human  dignify  and  human  freedom 
have  gone  contrary  to  the  views  of  segrogntionnllst  politicians  In  the  South 
and  security-mad  |>oUll(*ianK  In  the  North. 

This  charge,  for  all  of  its  pomposity,  is  not  untypical  of  the  tactics  of 
opponents  of  t lie  Jcnncr  hill. 

I  lielicvo  such  tactics  have,  unfairly  impaired  the  bill’s  chances  of 
missing.  More  important  |>crhaps,  they  have  seriously  impaired  intel¬ 
ligent  public  discussion  of  the  bill,  and  of  the  subject"  matter  to  which 
the  bill  relates.  The  notion  is  broad  on  the  land,  broad  at  least  in  the 
daily  press,  that  mere  differences  of  opinion  over  how  certain  cases 
should  have  gone,  differences  of  the  kind  that  any  lawyer  is  likely  to 
ventilate  after  he  lias  just  lost  n  case,  arc  the  basis  of  an  elFort  to  under¬ 
mine  one  of  our  most- revered  institutions. 

Nothing  could  be.  further  from  the  truth.  Let  me  say  as  emphat¬ 
ically  ns  I  know  how  that  no  responsible  proponent  of  S.  2G4fi  supj>oi1s 

I  efforts  to  curb  the  Court  simply  because  he  disagrees  with  the  Court ; 

1  will  go  further :  I  know  of  no  supporter  of  the  Jenner  bill  who  is  not 


LIMITATION  OF  APPKMjATK  JOItlSDimON 


040 

devoted  (o  I  ho  Supremo  (’oml  as  an  institution,  and  who  is  not 
anxious  for  the  Court  to  regain  tho  esteem  and  respect  which  it 
ought  to  have,  and  which,  in  most  times  past,  it  has  earned. 

As  I  see  it,  the  reasons  the  Jenner  hill  is  necessary  divide  themselves 
into  four  distinct  considerations.  Ia'(  me  enumerate  them  now,  and 
then  attempt .  to  develop  each  of  them  1  by  1. 

I  maintain,  fust,  that  the  Supreme  Court,  in  case  after  ease,  has 
exceeded  the  limits  of  permissible  judicial  discretion.  In  reaching 
its  decisions,  that  is  to  suv,  the  Court  has  roamed  outside  (lie  area  of 
reasonable  disagreement  between  reasonable  men. 

Therefore  the  Com!  needs  to  l>e  disciplined,  it.  needs  to  be  disci¬ 
plined  quite  aside  from  the  impact  of  its  decisions  on  our  constitutional 
system,  and  quite  aside  from  the  elfect  of  its  decisions  on  our  internal 
security.  Our  society  must  deal  with  the  Court  as  it  deals  with  many 
other  transgressors  of  law  and  order.  We  must  teach  the  Court  judi¬ 
cial  responsibility. 

Second,  the  Supreme  Court  has  seriously  upset  the  balance  of  power, 
and  the  division  of  governmental  functions,  prescribed  by  the  Constitu¬ 
tion.  There  was,  when  the  Constitution  was  adopted,  and  (hero  still  is 
good  reason  for  that  balance  of  power  ami  that  division  of  functions. 
They  are  essential  for  (lie  preservation  of  liberty  and  order.  They  must 
be  restored. 

Third,  (he  Supreme  Court  has  immobilized  our  national  defenses 
against  (lie  international  Communist  conspiracy.  The  result  is  u  na¬ 
tional  crisis.  The  necessary  rebuilding  of  theso  defenses  cannot  go 
forward  under  the  current  line  of  Court  decisions. 

Fourth,  popular  res|nvt  for  the  judiciary,  and  (lie  judicial  process, 
is  today  at  a  low  ebb.  This  trend  is  due,  in  part  at  least,  to  the  con¬ 
duct  of  the  Supreme  Court.  Our  society  urgently  needs,  never  more 
than  today,  a  respected,  prestigious  judiciary.  What  1  am  saying  is 
that  we  must  save  the  judiciary  from  the  Supreme  Court. 

Now,  as  to  tho  individual  decisions,  and  let  mo  repeat  myself:  I 
am  not  saying  they  are  erroneous  decisions,  or  bad  decisions — I  am 
saying  they  a  it  indefensible  decisions.  And  I  am  saying  that  they 
are  indefensible  by  a  series  at  standards  that  have  notliing  to  do  with 
mv  personal  opinion;  I  believe  they  are  objective  standards  which 
all  reasonable  men  will  atul  do  as  a  matter  of  course  accept. 

I  mean  due  respect  for  the  rules  of  logic;  I  mean  due  respect  for  the 
printed  word  ;  I  mean  due  respect  for  the  traditional  rules  of  statutory 
and  constitutional  construction;  I  mean  due  regard  for  the  truth,  for 
the  minimal  requirements  of  intellectual  honesty.  I  maintain  that  tho 
Warren  court  has  failed  us  by  all  of  these  criteria. 

Take  the  Nelson  ease — I  do  not  intend  to  subject  every  ease  to  tho 
detailed  analysis  that  I  want  to  subject  this  one  to.  I  think  wo  ought 
to  have  one  case  before  us  in  all  of  its  aspects,  take  all  of  the  argu¬ 
ments  that  were  presented  and  test  them  to  see  tho  kind  of  thing 
that  the  Court  does  in  its  decisions.  I  know  from  reading  some  of  tho 
testimony  before  this  committee  that  the  assumption  is  simply  made 
that  the  Court  has  done  more  or  less  what  the  Supreme  Court  always 
does,  .and  consequently,  that  any  objection  to  the  Court  is  a  political 
objection  of  some  kina.  I  think  this  is  a  presumption,  and  an  assump¬ 
tion  that  ought  to  be  squelched. 
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The  i ssi m  was  whether  flic  Smith  Act  had  Kiipoi’scded  the  Pennsyl¬ 
vania  Sedition  Act  so  as  to  prevent.  Pennsylvania  from  prosecuting 
a  notorious  Communist,  Steve  Nelson.  Now,  one  would  have  thought 
\  that  the  first  question  for  (lie  Court,  to  ask  was  whether  Congress 
1  had  the  constitutional  power  to  preemot  the  sedition  field. 
a  Phis  is  a  diilicult  constitutional  problem,  one  that,  has  never  been 
1  resolved  by  the  Court.  The  issue  was  simply  ignored  in  the  opinion 
]  of  Chief  Justice  Warren.  The  next,  question,  assuming  Congress  had 
I  fhe  power  to  preempt  the  field,  was  whether  Congress  had  intended 
;  to  do  so.  If  Congress  had  not  meant  to  exclude  the  States,  that  would 
he  fhe  end  of  the  case,  'fhe  Court,  accordingly,  addressed  itself  to 
the  quest  ion  of  intent. 

1  now  summari/.e  the  Court’s  analysis  which  I  submit  must  leave, 
the  reader  gasping.  In  the  course  of  it,  the  Chief  Justice  did  the 
following— cited  two  cases  in  which  past  Courts  had  ruled  that  Con¬ 
gress  had  intended  to  occupy  the  Held  of  interstate  commerce— ulamt 
which  let  us  say  simply  that  what  Congress  might  or  might  not  have 
intended  hy  its  commerce  laws  could  not  shed  the  smallest  light  on 
what  .Congress  intended  by  its  sedition  laws. 

lie.  then  mentioned  the  three  major  pieces  of  Federal  anti-Comnm- 
nist  legislation  then  on  the  books  -the  Smith  Act,  the  McCarran  Act 
of  1050,  and  the  Communist  Control  Act  of  1051 — and  briefly  dcscrilx'd 
the  general  scope  of  each. 

lie  finally  deduced  that  “the  conclusion  is  inescapable  that  Congress 
has  intended  to  occupy  the  field  of  sedition.” 

That  was  Wurreirs  entire  showing,  lie  did  not  cite  a  single  pass¬ 
age  of  any  congressional  enactment,  indicating  an  intention  to  ex¬ 
clude  (lie  States.  Nor  any  statement  or  speech  by  a  Member  of 
Congress  during  the  debates  on  the.  bills.  Nor  a  word  by  the  spoil- 
sol's  of  the  hills,  or  from  the  hearings  or  the  reports  of  the  congres¬ 
sional  committees  that  considered  the  bills. 

The  reason  for  these  omissions  was,  of  course,  that  no  such  evidence 
was  available.  What  was  available  to  Warren,  lmd  lie  wanted  to  use 
it,  was  a  letter  from  Congressman  Smith  of  Virginia,  the  author 
of  the  Smith  Act. 

The  letter  was  addressed  to  the  Pennsylvania  attorney  general 
shortly  after  the  Pennsylvania’s  Supreme  Court’s  decision  in  the 
Nelson  case.  I  will  read  the  relevant  portions  of  it,  Congressman 
Smith’s  letter. 

As  I  am  the  author  of  the  Federat  act  In  question,  known  as  the  Smith  Act, 
I  am  deeply  disturbed  hy  the  tmpUcattons  of  this  decision. 

May  I  say  that  when  I  read  this  opinion,  it  was  the  first  Intimation  I  have 
ever  had,  either  In  the  preparation  of  the  not,  In  the  hearings  before  the  Judi¬ 
ciary  Committee,  In  the  debates  In  the  House,  or  in  any  subsequent  develop¬ 
ments,  that  Congress  ever  had  the  faintest  notion  of  nullifying  the  concurrent 
jurisdiction  of  the  respective  sovereign  States  to  pursue  also  their  own  prose¬ 
cutions  of  subversive  activities. 

It  would  be  a  severe  handicap  to  the  successful  stamping  out  of  subversive 
activities  if  no  State  authority  were  permitted  to  assist  in  the  elimination  of 
this  evil,  or  to  protect  its  own  sovereignty.  The  whole  tenor  and  purpose  of 
the  Smith  Act  was  to  eliminate  subversive  activities,  and  not  to  assist  them, 
which  latter  might  well  be  the  effect  of  the  (Pennsylvania  court's)  decision  in 
the  Co»i»iomrco/fA  v.  NcUon  case. 

But  my  main  point  is  not  that  Warren  said  what  lie  said  in  the 
absence  of  any  supporting  evidence;  but  rather  that  he  said  what 
he  said  in  the  teeth  of  conclusive  evidence  to  the  contrary.  Congress 
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made  the  Smith  Art  a  pari  of  I  it  It*  IS  of  tlw  United  Slates  Code. 
Seri  ion  3231  of  title  18  provides: 

NntliliU!  la  Oils  title  slmlt  lie  lielit  In  lake  mvny  nr  Impair  the  Jartsillrlluii 
of  the  several  Stales  under  the  1nivtt  thereof. 

A  more  explicit  statement  that  Congress  did  not  have  the  intent  the 
Warren  (\mvl  attributed  to  it  ran  hardly  he  imagined. 

What  Congress  must  do  is  to  improve  upon  its  intent,  to  pass  an¬ 
other  law,  heoanso  we  are  np  against  the  wonting  in  tlie  Nelson  de¬ 
cision,  where  the  Congress  ihd  precisely  that  and  whieh  the  Supreme 
Court  paid  no  attention  to. 

Senator  Jknnf.h.  No, they diil not. 

Mr,  Hn/.v.n,.  Tlie  dissenting  judges  in  the  Nelson  ease  wrote  that 
this  provision  was  “in  and  of  itself  derisive"  in  establishing  Penn¬ 
sylvania's  right  to  prosecute  Nelson.  And  there  is  other  exidenco. 
In  the  MoCarrnn  Art,  to  which  Wanvn  also  alluded,  Congress  said: 

The  foregoing  |irovlslm»H  of  tills  suMnipter  slmll  he  conalriiiMl  ns  Mag  In 
uddttton  to  mid  not  In  modtllraltmi  of  exist  lug  erlmtnal  statutes. 

In  a  wiml,  Warivn's  misstatement  of  (’on gross'  intent  was  inex¬ 
cusable  and,  we  must  conclude,  advertent  and  intentional. 

Having  disposed  of  (he  intent  issue,  the  Court  turned  to  (wo  other 
criteria  which  it  maintained  were  relevant,  Warren  said  the  Court 
must  also  ask  whether  “the  Federal  interest  is  so  dominant"  in  Iho 
field  as  “to  preclude  the  enforcement  of  State  laws/’  (The  question, 
however  you  want  to  answer  it,  is  recognizably  one  for  the  political 
departments  of  our  Government— not  for  the*  judiciary.)  Warren 
answered  it  by  oiling  fwoB  authorities— one  of  tlie  commerce  cases  wo 
mentioned  earlier,  and  If  hies  v.  Davijtoirits  (312  IT.  S.  52)  in  which 
the  Supremo  Court  held  that  State  alien  registration  laws  might  jeop¬ 
ardize  our  foreign  relations.  The  analogy  with  sedition  laws  is  not 
easy  to  see — unless,  with  regard  to  tlie  Hines  ease^  Warren  was  im¬ 
plying  that  State  sedition  laws  might  offend  the  Soviet  Union.  There 
was  a  precedent,  however,  that  was  very  much  in  point.  The  point 
1  want  to  make  is  dial  Wanvn  had  to  deal  with  tlie  case  of  Gilbert 
v.  Minnesota  which  was  a  pretty  clear  precedent,  anyway  yon  look 
at  it,  for  Pennsylvania  in  its  case,  because  that  was  the  case  involving 
a  statute  passed  bv  Minnesota  purporting  to  punish  any  disturbance 
with  enlistments  m  the  United  States  Anneu  Forces,  Vinci  it  was  a 
cleaner  case  than  the  Nelson  case  was,  but  the  Court  held  that  Minne¬ 
sota  had  a  concurrent  interest  in  Hie  Armed  Forces  of  the  United 
States,  and  consequently,  concurrent  jurisdiction. 

In  Gilbert  v.  Minnesota  (254  IT.  S.  325)  decided  in  1920,  the  Court 
had  held  that  a  Minnesota  statute  which-lnid  outlawed  conduct  that 
would  “interfere  with  or  discourage  the  enlistment  of  men”  in  the 
United  States  Armed  Forces  was  not  superseded  by  Federal  laws 
dealing  with  the  Armed  Forces. 

This  was  a  much  stronger  case  for  supersession  than  tlie  Nelson 
ease,  since  the  Constitution  expressly  gave  Congress  power  to  raise 
national  armies,  and  gave  it  no  such  express  power  in  the  sedition 
field.  My  reason  for  mentioning  the  Gilbert  case  is  not  that  the  Su¬ 
preme  Court  disregarded  a  precedent — heaven  knows  that  has  hap¬ 
pened  before.  My  point  is  that  the  Warren  Court,  in  order  to 
make  its  reasoning  sound  plausible,  deliberately  misrepresented  this 
precedent. 
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Warm i  ilinl  in/^uislin<l  llm  U  illicit  ease  on  the  grounds  Hint  tho 
Uonit  I  in  1 1  const  1‘iicm  l  llm  slululo  ns  merely  a  measure  to  protect,  local 
peace  against*  disorder  ami  violence.  The  demonstrable  fncls  of  tho 
mntlor,  which  one  cannot  avoid  on  milling  the  Uilhert  case,  arc  that 
I  lie  (our  I  held  flint  flic  Slides  h  a  ve  a  concurrent  ini  crest  int  ami  there¬ 
fore  concurrent  jurisdiction  over,  I  he  mdiopnl  Armed  Forces,  and  that 
(tie  Court  made  this  determination  the  principal  basis  of  its  holding. 

The  <’ouit  I  hen  added  that  the  statute  could  bo  construed,  alterna¬ 
tively  ns  a  local  police  measure,  which  is  what  Warren  stated.  What 
is  more,  the  words  Warren  quoted  to  show  the  basis  of  I  he;  Court’s 
holding  were  not,  as  Warren  said  they  were,  the  words  of  flic  Court— 
hut  the  words  used  by  the  State’s  attorney  in  offering  this  subsidiary 
argument. 

Now,  I  say  this  is  dishonest.  If  is  safe  to  say  that  if  a  lawyer  over 
pulled  a  trick  like  that  in  a  brief,  and  if  flie'judgc  caught  him,  he 
would  have  hilly-hell  to  pay.  For  the  Supreme  Court  of  the  United 
Stales  to  i*exorl  to  such  chicanery  isn  national  disgrace. 

The  third  test  Warren  employed  in  the  Nelson  case  was  whether, 
in  Ihc  point  of  fuel,  the  enforcement  of  Stale  sedition  acts  “presents 
a  serious  danger  of  conflict  with  the  administration  of  the  Federal 
program.”  ( F do  not  have  the  time,  obviously,  to  subject  each  case  to 
this  sort  of  minute  dissection;  nevertheless,  I  hope  that  one  case,  so 
treated,  will  u third  some  clues  as  to  the  way  the  Warren  Court  has 
heen  discharging  its  judicial  duties.) 

This  quest  ion  was,  of  course,  another  instance  of  the  Court  concern¬ 
ing  itself  with  mutters  that  wore  none  of  its  business.  If  State  laws 
were,  in  fact,  interfering  with  Federal  laws,  the  problem  was  one  for 
tho  political  departments.  If  remedies  were  needed,  it  was  up  to  Con¬ 
gress  or  the  executive  branch  to  provide  them.  Hut  let  us  leave  the 
usurpation  of  power  quest  ion  for  a  later  moment.  My  purpose  here 
is  to  show  how  t  he  Warren  Court  deals  with  evidence.  Warren  decided 
that  State  lawsdid  interfere  with  Federal  laws. 

Ho  cited  only  two  authorities  for  this  conclusion— a  statement  by 
President  Itooscvclt  made  in  1031),  and  another  by  J.  Kdgar  Hoover 
made  in  1010 — both  of  which  were  to  the  effect  that  local  law-enforce¬ 
ment  agencies  should  speedily  furnish  the  FBI  with  information 
of  subversive  activities.  Neither  of  the  statements  contained  a  word 
about  the  necessity  or  the  desirability  of  State  governments  desisting 
from  enforcing  their  laws. 

Those  were  tho  Court’s  authorities.  The  relevant  authority  here 
was,  of  course,  the  Justice  Department  which  had  the  responsibility 
for  enforcing  the  Federal  sedition  laws. 

The  Department  had,  as  a  matter  of  fact,  filed  an  amicus  curiae 
brief  in  the  Nelson  case,  supporting  the  position  of  Pennsylvania. 
The  committee,  I  am  sure,  is  familiar  with  this  paragraph  of  the 
Justice  Department’s  brief : 

The  administration  of  the  various  State  laws  has  not,  In  the  coarse  of  the 
15  years  that  the  Federal  and  State  sedition  laws  have  existed  side  by  side,  in 
fact  interfered  with,  embarrassed,  or  Impeded  the  enforcement  of  the  Smith 
Act.  The  significance  of  this  absence  of  conflict  in  administration  or  enforce¬ 
ment  of  the  Federal  and  State  sedition  laws  will  be  appreciated  when  It  is 
realized  that  this  period  had  included  the  stress  of  wartime  security  require¬ 
ments  and  the  Federal  investigation  and  prosecution  under  the  Smith  Act  of  the 
principal  national  and  regional  Communist  leaders. 
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Tim  Wanvn  (’null,  however,  did  tiof  oven  si  Hutto  In  the  Justice 
Dcpar ‘I iiioiiI  s  views.  Just  ns  il  had  second  guessed  Congress  on  Mm 
nuostinn  of  wind  Congress  inf oiiiIimI,  jus!  so  il  second  guessed  f ho 
Justice  iVpurhnonl  on  whether  the  •!  list  loo  Department  was  having 
(rouble  on  forcing  Federal  laws. 

Chief  Justice  WimviiH  opinion  in  I  lit*  Nelson  ease  is,  in  my  judg¬ 
ment,  an  open  go -shut  indictment  of  the  Supreme  (Nani.  And  I 
mainlain  that  (ho  ease  is  oharaolorislio  of  Mm  Court;  il  relloels  Mm 
Court  V  praelioo  in  this  liold  of  deciding  in  advance,  on  political 
grounds,  how  il  would  like  I  he  case  lo  I  urn  out,  (lien  looking  around 
‘  for  pnvedenlsand  arguments  however spnrin.us  or  distorted!  or  irrel¬ 
evant-  lo  support  ils  pieeonceivcd  conclusion.  It  is  a  classic  example, 
hut  I  here  are  others. 

Take  the  Sloehower  case.  The  question  I  here  was  whether  I  he  city 
of  New  York  could  lire  a  leachcr  in  one  of  its  public  schools  on  Min 
grounds  Mud  he  had  invoked  I  he  fifth  amendment  when  asked  about 
Communist  activities. 

The  Now  York  City  Charter  specifically  provided  for  mandatory 
dismissal  in  such  a  case.  The  Supreme  Court  held  Mud  the  provision 
was  unconstitutional  as  a  violation  of  due  process.  There  are  three 
points  that  I  think  need  to  he  made  here. 

The  first  is  Mud  the  Court  decided  here,  as  it  had  in  several  previous 
cases,  that  the  duo- process  clause  applies  to  public  employment ;  and 
yet  in  this  ease,  as  in  t  he  of  here,  the  Court  refused  In  go  so  far  as  to  say 
that  there  is  a  constitutional  fight  to  public  employment.  Hero  (ho 
rules  of  logic  become  t  rouhlcsome. 

The  due-process  clause  provides  that  no  person  shall  ho  deprived  of 
life,  liberty,  or  properly  without  due  process  of  law.  Manifestly, 
therefore,  before  a  failure  of  due  process  can  be  alleged,  it  must  linsl 
Im>  shown  that  there  has  boon  a  loss  of  life,  liberty,  or  properly. .  Sumo 
substantive  right,  in  other  words,  must  he  shown  to  have  been*  violated 
Wforo  it  can  be  said  that  that  right  was  violated  without  due  process 
of  the  law. 

Now  public  employment  is  neither  life  nor  liberty  nor  properly.  At 
least  it  has  never  boon  so  const  rued ..  In  case  after  ease,  the  Court 
has  expressly  avoided  such  a  determination.  I  low,  therefore,  can  it 
logically  justify  application  of  the  due-process  clause  to  public 
employment  t 

It  has  done  so,  nonetheless;  it  has  done  so  hv  invoking  tlio  formula 
of  arbitrariness.  As  long  as  State  action,  in  the  Court’s  judgment,  is 
arbitrary,  nothing  more"  need  be  shown.  This  comes  down  to  Mm 
Supreme  Court  writing  into  the  Constitution  provisions  that  arc  not 
there. 

The  second  point  T  would  make  about  the  Sloehower  case  is  that  the 
Court  decided  it  on  the  grounds  that  it  was  unreasonable  for  Now 
York  to  infer  guilt  from  the  fact  that  Professor  Sloehower  invoked 
the  fifth  amendment,  yet  the  New  York  Court  of  Appeals  expressly 
held  that  the  statute's*  mandatory  dismissal  provision  was  not  baserl 
on  an  inference  of  guilt,  but  rather  on  failure  to  comply  with  a  condi¬ 
tion  of  public  employment.  . 

Now  as  I  understand  it,  it  is  an  unchallenged  rule  of  statutory  con¬ 
struction  that  the  highest  court  of  a  State  has  the  last  word  in  deter¬ 
mining  what  a  State  statute  means.  The  Supremo  Court  cavalierly 
broke  that  rule  and  cast  its  own  construction  on  the  statute. 
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Tim  third  poi nf.  nlioiif  Nlorliower,  and  I  consider  il  flic  most  ini 
pnrhiul,  is  flic  (‘mills  pusifion  on  flic  Higiiilirrinrr  of  faking  flic,  f  i  ft  It 
nnicmlmcnf.  Tim  ( *om  t  said  that  oiiccnmiof  infer  guilt  from  flic.  fact 
a  iiiiiii  lakes  flic  lift  h  amendment.  Now  i  f  I  his  were  nil  the  ( Joint  said, 
I  would  agree  flint  we  urn  in  mi  urea  in  which  reasonable  men  can 
differ. 

Hill  this  is  not  nil  thn  (’mill  said.  If  held  flint  in  New  Vork  (Jify 
ease  to  infer  j^iti If  was  so  unreasonable  mid  so  nihil noy  ns  fo  lie.  it 
violation  of  due  process.  1/1  us  stop  and  consider.  I  Jean  Griswold 
of  the  Harvard  Haw  School  Inis  wriffen  a  honk  which  the  (Joint 
cited  in  ils  opinion  arguing  flint  guilt  cannot  he.  inferred  from  in¬ 
vocation  of  I  he  lift  h  amendment . 

I /•!  ns  agree,  whether  or  not  we  accept  his  aii'iimenf,  llinf  Griswold 
is  a  reasonable  iiiiiii.  On  the  oilier  hand,  IVoL  Sidney  Hook,  a  bril¬ 
liant  and  distinguished  scholar,  has  wriffen  a  hook  disputing  (iris 
wnldVi  tin  •sis,  iiminf  aining  that  inferences  of  guilt  can,  ami  in  most 
cases,  ought  fo  he  drawn  from  invocation  of  f lie  fifth  amendment. 

Most  comment afors  feel  Hook  had  much  flic,  hcflcr  argument.  (hit 
let  ns  agree,  whether  or  not  we  accept  Ins  position,  that  Sidney  Hook 
is  also  a  reasonable  mail.  This  is  a  quest  ioiij  in  other  words,  about 
which  reasonable  men  can  and  manifestly  do  differ. 

Hut  (lie  Supreme  ( ‘oil rl  has  denied  fills  if  has  written  info  f lie  law 
the  proposition  that  no  reasonable  mini  can  draw  an  inference  of  guilt 
from  the  fact  of  taking  the  fifth  amendment.  I  say  this  is  an  in* 
tellectmd  out  rage. 

Kohhjsbmj  v.  State  liar:  'Fake,  tlm  Konigsberg  case.  There  the 
Court’s  usurpation  of  power  was  mom  grievous  than  in  the  Shallower 
east1.  The  quest  ion  w  as  not  whether  the  net  if  inner  had  a  right  fo  pub¬ 
lic  employment  hut  whether  he  had  a  rigid  fo  practice  law.  The  State 
bar  association  is  a  cpiasi-private,  organization,  regulated  to  a  great 
extent,  In  be  sm*e,  by  the  State,  hut  nonetheless  entitled  by  tracfilion 
to  establish  its  own  professional  .standards  and  condilions  for  admis¬ 
sion.  'Fo  my  know  ledge,  the  Supreme  (Joint  had  never,  before  May  0, 
It)h7,  when  it  handed  down  the  Sell  ware  and  Konigsberg  decisions, 
presumed  to  tell  a  Stain  bar  association  whom  it  could  and  could  not 
admit,  for  no  other  reason  than  tlisit  the  State  bar  association  is  a 
Slate  quasi  group,  regulated  by  the  State,  to  be  sure,  but  according  to 
tho  tradition,  it  is  able  to  establish  its  own  professional  standards  and 
conditions  for  admittance. 

Hut  thn  (Joints  chief  sin  in  this  case,  as  in  Slochower,  was  a  sin 
against  ivason.  California  law  imposes  upon  an  applicant  to  the 
bar  the.  burden  of  proving  aflin.iativcly  (a)  that  he  has  good  moral 
character,  and  ( b )  that  lie  does  not  advocate  forceful  overthrow  of  the 
Government.  Ix»t  11s  not  stop  to  consider  how  persuasive  this  evi¬ 
dence  was.  'Fhe  point  i,sjthat  the  committee  asked  Konigsberg  over 
and  over  again  whclhciHhcso  charges  wem  true. ^  And  Konigsberg 
infused  to  answer  every  question  put  to  him  relating  to  communism 
or  to  his  alleged  activities  on  behalf  of  the  Communist  Party  and  its 
doctrines. 

lie  said  the  committee  had  no  right  to  ask  him  such  questions  be¬ 
cause  they  violated  his  right  of  free  speech.  Again  and  again  the 
committee  urged  him  to  talk  about  these  matters, pointing  out  that  if 
ho  failed  to  do  so,  he  could  hardly  discharge  his  burden  of  proof. 
To  no  avail.  The  committee  finally  concluded  that  he  had  failed  to 
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go  forward  with  his  burden  of  proving  affirmatively  his  qualifications 
for  the  bar. 

Mark  woll  the  Supreme  Court’s  ruling.  The  Court  did  not  hold 
that  Konigsberg  had  correctly  invoked  his  constitutional  rights.  Jus¬ 
tice  Muck  said,  rather: 

We  are  compelled  to  conclude  that  there  Is  uo  evidence  in  the  record  which 
rationally  justifies  a  finding  that  Konigsberg  failed  to  establish  his  good  moral 
character  or  failed  to  show  thnt  he  did  not  advocate  forceful  overthrow  of  the 
Government — 

and,  therefore,  that  the  committee’s  action  wns  a  violation  of  due 
process. 

Let  me  put  the  point  in  sharper  focus:  May  I  assume,  on  the 
strength  of  California’s  statutory  requirements  and  on  the  strength 
of  the  record  before  the  committee  of  bar  examiners,  thnt  you,  Sen¬ 
ator  Jenner,  would  have  disposed  of  Konigsbcrg’s  application,  how¬ 
ever  reluctantly,  in  the  same  way  that  the  committee  of  bar  examiners 
did  I 

Assuming  this  is  your  position,  Justice  Black  is  not  saying  that 
he  disagrees  with  you:  he  is  saying  that  you  are  irrational  if  you  dis¬ 
agree  with  him. 

I  say  for  him  to  do  this  and  to  justify  Federal  intervention  that 
belongs  to  State  and  local  bodies  is  the  kind  of  judicial  impudence 
which  no  free  society  can  afford  to  tolerate. 

If  Justice  Black  had  simply  differed  with  the  committee  of  bar 
examiners,  we  could  all  kneel  down  and  pray  for  his  enliglitment; 
no  harm  would  have  been  done  since  he  would  have  had  to  uphold  its 
decision  as  a  proper  exercise  of  State  discretion.  But  for  Black  to 
say  that  men  who  differ  with  him  on  this  point  are  unreasonable  and 
irrational — thus  authorizing  Federal  intervention  in  the  affairs  of 
State  and  private  bodies — is  the  kind  of  judicial  impudence  which 
no  free  society  can  afford  to  tolerate. 

Cole  v.  Young:  Take  the  Cole  case.  As  this  committee  knows, 
the  Cole  case  held  that  the  Federal  loyalty-security  program  does 
not  extend  to  what  the  Supreme  Court  called  insensitive  jobs.  Once 
again,  let  us  steer  clear  of  the  policy  question — i.  e.,  whether  it  is 
wise  to  exclude  so-called  insentitive  jobs  from  the  coverage  of  the  se¬ 
curity  pregram.  I  happen  to  share  the  view  of  the  dissenting  judges 
in  the  Cole  case  who  wrote :  “Obviously  this  might  leave  the  Govern¬ 
ment  honeycombed  with  subversive  employees’’;  and  later  on  “One 
never  knows  just  which  job  is  sensitive.  The  janitor  might  prove  to 
be  in  as  important  a  spot  securitywise  as  the  top  employee  in  the 
building.”  But  this  I  concede  is  a  matter  about  which  reasonable 
men  can  differ,  and  I  am  not  suggesting  that  because  the  Court  did 
differ  with  what  I  regard  as  a  sound  security  policy,  Congress  is 
justified  in  curbing  its  powers. 

The  problem  before  the  Court  was  not  whether  blanket  coverage  of 
the  whole  Government  was  wise,  but  whether  blanket  coverage  had 
been  authorized  by  Public  Law  733.  Public  Law  733  authorized  the 
head  of_  an  executive  agency  to  invoke  summary  suspension  and  sum¬ 
mary  dismissal  powers  against  an  employee  of  his  agency  when  he 
deemed  such  measures  to  be  in  the  interest  of  national  security.  The 
act  was  made  expressly  applicable  to  11  designated  agencies  of  the 
Government,  which — though  Congress  never  used  the  term — we  may  • 
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call  sensitive  agencies.  However,  section  3  of  Public  Law  733  pro¬ 
vided: 

The  provisions  of  this  act  shall  apply  to  such  other  departments  and  agencies 
of  the  Government  as  the  President  may,  from  time  to  time,  deem  necessary  In  the 
best  interests  of  national  security. 

In  April  of  1953,  President  Eisenhower  issued  Executive  Order 
10450,  establishing  a  new  security  program.  Section  I  of  the  Eisen¬ 
hower  order  provided : 

In  addition  to  the  departments  and  agencies  specified  in  the  security  act  of 
August  20,  1050  (Public  Law  733)  *  *  *  the  provisions  of  that  act  shall  apply 
to  all  other  departments  and  ageueles  of  the  Government. 

This  meant  that  the  Department  of  Health,  Education,  and  Wel¬ 
fare,  among  others,  was  brought  into  the  purview  of  Public  Law  733. 
Accordingly,  Secretary  Hobby  applied  tne  procedures  proscribed  by 
Public  Law  733  to  Colo  and  eventually  dismissed  him  after  finding 
that  his  employment  was  not  “clearly  consistent  with  the  interests  of 
the  national  security.”  Now  everything  here  would  seem  to  be  in  its 
proper  order.  On  the  face  of  it,  everything  was  done  that  was  sup¬ 
posed  to  have  been  done. 

But  the  Supreme  Court  disagreed.  As  Justice  Harlan  saw  the 
situation.  Public  Law  733  required  Secretary  Hobby  to  make  a  specific 
finding  tnat  the  job  Cole  occupied  was  a  sensitive  one,  and  since  Secre¬ 
tary  Hobby  did  not  make  such  a  finding  about  Cole’s  job,  his  dis¬ 
missal  was  unauthorized. 

I  want  to  call  the  committee’s  attention  to  the  reasoning  process  by 
which  Harlan  arrived  at  this  conclusion.  Here  is  how  the  argument 
runs: 

1.  By  a  feat  of  intellectual  gymnastics  which  we  cannot  take  the 
time  to  trace  here,  Harlan  concludes  that  the  extension  section  of 
Public  Law  733  does  not  mean  what  it  says  it  means  (“The  provisions 
of  this  act  shall  apply  to  such  other  departments  ana  agencies  of  the 
Government  as  the  President  may  *  *  ♦  deem  necessary”)  but  that 
it  means  that — 

The  provisions  of  this  act  shall  apply  to  such  sensitive  jobs  In  such  other 
departments  and  agencies  of  the  Government  as  the  President  may  •  •  •  deem 
necessary  *  *  *. 

2.  Harlan  then  writes : 

•  ♦  *  we  will  1  *  *  assume  for  purposes  of  this  decision,  that  the  act  has 
validity  been  extended  to  apply  to  the  Department  of  Health,  Education,  and 
Welfare’*; 

so  that — 

3.  Section  I  of  Eisenhower’s  Executive  order,  as  Harlan  construes 
it,  now  provides:  “The  provisions  (of  Public  Law  733)  shall  apply 
to  sensitivo  jobs  in  all  other  departments  and  agencies  of  the  Govern¬ 
ment”:  however 

4.  Harlan  argues  that  we  must  assume  Secretary  Hobby  did  not, 
in  fact,  determine  that  Cole’s  job  was  a  sensitive  one.  And  why  must 
'> »  assume  that?  Because,  and  solely  because,  the  Executive  order 
does  not  require  her  to  make  such  a  determination. 

The  contradiction  would  be  apparent  to  a  10-year-old.  If  the 
Executive  order  did  not  require  Secretary  Hobby  to  make  a  deter¬ 
mination  about  the  job’s  sensitivity,  then  the  Executive  order  did 
not  validly  extend  the  act  as  the  Court  construed  the  act.  But  Harlan 
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said  tho  President  did  validly  extend  the  act.  On  the  other  hand, 
if  the  order  validly  extended  tho  net,  then  it  did  require  tho  Secre¬ 
tary  to  make  tho  determination  about  sensitivity  which  the  Court 
snvs  it  did  not  require  her  to  make.  Tho  contradiction  is  critical. 
Without  it,  the  Court  could  not  have  reached  the  conclusion  it  did. 
Tho  its ult  is  that  vast  areas  of  tho  Federal  Government  arc  now 
defenseless  against  Communist  infiltration. 

Was  this  only  an  inadvertent  logical  slip,  tho  kind  the  best  of  us 
is  likely  to  make.  Hardly.  Tho  dissenting  judges  caught  it.  and 
called  Harlan’s  attention  to  it.  Justice  Clark  wrote:  “Although  the 
Court  assumes  tho  validity  of  the  President’s  action  under  section  3 
extending  tho  coverage  of  tho  act  to  all  Government  agencies,  the 
reasoning  of  tho  opinion  makes  that  extension  a  fortiori 
unauthorized.” 

This  implication  is  that  the  Court  simply  didn’t  care.  Having 
made  up  its  mind  that  insonsitivo  jobs  should  not  bo  covered  by  tho 
security  program,  tho  Court  proceeded  to  uncover  them. 

Ono  other  matter  in  connection  with  tho  Colo  case.  Tho  Court 
held  that  Cole’s  dismissal  was  illegal  because  it  was  unauthorized  by 
Public  Law  733.  Tho  Court  did  not  pause  to  consider,  however, 
whether  tho  dismissal  might  have  been  authorized  under  the  Presi¬ 
dent’s  independent,  constitutional  power  to  regulate  tho  affairs  of 
tho  exccutivo  branch  of  tho  Government.  I  nayo  never  heard  it 
seriously  questioned  by  any  constitutional  authority  that  the  Presi¬ 
dent  can  hire  and  firo  whom  ho  chooses,  and  that  ho  can  do  so  by 
whatever  methods  and  under  whatever  standards  ho  selects — provided 
he  does  not  violate  the  Constitution,  and  provided  lie  does  not  violate 
valid  laws  of  Congress. 

There  was  no  constitutional  objection  to  Colo’s  dismissal.  And 
tho  exercise  of  the  President’s  constitutional  power  could  not  have 
violated  Public  Law  733,  inasmuch  as  that  act  was  entirely  permissivo 
in  nature:  it  did  not  require  the  President  to  do  anything.  The  Gov¬ 
ernment  raised  the  point  in  its  brief.  It  pointed  out  that  the  Presi¬ 
dent  had  issued  his  Executive  order  under  the  authority  of  the  Con¬ 
stitution  as  well  as  under  the  authority  of  Public  Law  733.  The  dis¬ 
senting  iudges  scored  the  Court  for  not  mentioning  the  point.  I 
believe  that  a  Supreme  Court  concerned  with  interpreting  the  law, 
rather  than  with  making  it,  would  have  done  so  as  a  matter  of  course. 

United  States  v.  Watt  kins:  Take  finally,  the  Watkins  case.  In  the 
interests  of  time,  I  will  not  discuss  the  Court’s  gratuitous  abuse  of 
congressional  investigating  committees;  nor  the  novel  notion,  ad¬ 
vanced  by  Warren,  that  there  is  a  first  amendment  right  to  silence. 

While  I  regard  these  remarks  as  infinitely  mischievous  and  capable 
of  producing  great  evil  in  the  days  ahead,  they  are,  as  I  read  the  case, 
obiter  dicta.  The  case  turned  on  the  Court’s  narrow  holding  under 
tho  due-process  clause  of  the  fifth  amendment.  Warren  smd  that 
Watkins  could  not  determine  whether  he  was  entitled  to  refuse  to 
answer  the  committee’s  questions  on  the  ground  that  the  questions  were 
impertinent  to  the  subject  under  inquiry,  since  Watkins  did  not  know 
what  the  subject  matter  under  inquiry  was.  I  concede,  once  again, 
that  reasonable  men  can  differ  about  whether  the  requirements  or 
scienter  are  as  strict  for  congressional  contempt  proceedings  as  they  are 
for  ordinary  criminal  cases.  I  differ  from  the  Court  on  that  point, 
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lmt,  for  these  purposes,  I  accept  its  view  ns  correct.  I  deny,  however, 
that  reasonable  men  can  differ  about  whether  Watkins,  in  this  case, 
know  what  ho  was  lieing  questioned  about. 

But,  of  course,  lie  knew,  and,  of  course,  anyone  with  oven  passing 
knowledge  with  this  investigation  knows  that  ho  knew.  And  anyone 
who  had  read  Warren’s  opinion  cannot  help  but  conclude  that  the 
Court  knew  what  “the  subject  matter  under  inquiry1’  was. 

The  very  evidence  that  Warren  discussed  made  the  conclusion  ines¬ 
capable  that  the  committee  had  been  investigating  Communist  infil¬ 
tration  of  the  labor  movement.  Just  one  example:  23  out  of  the  30 
persons  Watkins,  a  labor  leader,  was  questioned  about — and  his  re¬ 
fusal  to  answer  these  questions  was  the  basis  of  the  contempt  cita* 
tion — were  expressly  identified  with  the  labor  movement.  Commented 
Warren : 

When  almost  a  quarter  of  the  persons  on  the  list  nre  not  labor  people,  the 
Inference  becomes  strong  that  the  subject  lK»fore  the  subcommittee  was  not 
(leaned  In  terms  of  communism  In  labor. 

Them  is,  I  might  add,  a  lino  of  cases  bolding  that  scienter  can  be 
inferred  from  the  circumstances,  even  if  a  statute  is  vague. 

Warren  nonetheless  concludes : 

We  remained  unenlightened  as  to  the  subject  to  which  the  questions  asked 
petitioner  were  pertinent. 

On  this  thin  absurdity,  the  Court  lmng  a  sweeping  opinion  that 
could  not  fail  to  place  the  legality  of  every  investigating  activity  of 
Congress  under  a  cloud  of  doimt. 

The  Court’s  irresponsibility,  even  in  tlieso  cases,  is  not  confined  to 
the  illustrations  I  cite.  Much  less  is  it  confined  to  these  cases.  Them 
is  Jeneks,  whom  Justice  Brennan  boldly  lifted  from  the  middle  of  a 
paragraph  of  a  previous  Court  opinion  a  passage  that  appeared  to  be 
a  precedent  for  the  conclusion  he  was  driving  at. 

The  paragraph,  mad  as  a  whole,  is  clear  authority  for  the  opposite 
conclusion.  Them  is  Peters,  where  Chief  Justice  Warren  maintained 
that  President  Truman  was  unaware  that  his  Loyalty  Review*  Board 
was  postauditing  loyalty  cases,  although  the  President  had  been  offi¬ 
cially  advised  of  19,000  such  cases,  and  had  been  personally  involved  in 
some  of  them.  Them  is  Yates,  where  Justice  Ilarlan  held,  in  effect, 
that,  though  Congress  had  aimed  the  Smith  Act  primarily  at  the 
Communist  Party,  it  had  not  intended  the  attempt-to-organize  clause 
of  the  act  to  apply  to  the  party. 

These  am  not  actions  that  reasonable  men  can  defend.  This  is  why 
I  say  Congress  must  chasten  the  Supreme  Court  and  make  it  behave. 

As  much  as  I  admire  the  efforts  that  went  into  the  bill,  it  does  not 
completely  embrace  all  of  the  cases  in  wfhich  one  might  be  terribly 
disturbed  with  the  performance  of  the  Court. 

Senator  Jenner.  It  is  a  very  limited  bill,  as  a  matter  of  fact. 

Mr.  Bozell.  The  Jeneks  case;  it  does  not  cover  that.  It  can  be 
demonstrated  there  that  Justice  Brennan  went  into  a  previous  case 
and  bodily  lifted  out  of  the  middle  of  a  paragraph  of  that  prece¬ 
dent,  which  was  the  Gordon  case,  as  I  recall,  two  sentences  and  used 
them  as  precedent  for  his  holding  where  this  paragraph  mad  as  a 
whole,  if  it  were  to  be  read,  it  was  a  clear  precedent  for  the  opposite 
holding. 
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Again,  I  say  this  is  the  kind  of  thing  that  no  lawyer  can  get  away 
with.  It  is  the  kind  of  thing  that  the  liberal  press  screams  about 
when  politicians  do  it.  When  they  do  it,  we  close  our  eyes  and  sup¬ 
pose  that,  in  such  an  august  body  as  that,  it  could  not  happen. 

The  balance-of-power  question:  I  turn  now  to  my  second  conten¬ 
tion— that  the  Supreme  Court  has  seriously  upset  the  balance  of  power 
envisioned  in  the  constitutional  plan.  And  I  hasten  to  make  clear 
at  the  outset  that  this  is  more  than  a  formalistic  objection.  More  is 
involved  than  the  demonstrable  fact  that  our  written  Constitution  is 
not  being  adhered  to  and,  therefore,  that  people  who  want  their  society 
to  be  run  according  to  the  rules  have  goon  reason  to  be  dismayed.  The 
Constitution’s  division  of  powers — its  scheme  of  balance — and  the 
checks  built  into  the  Constitution  in  order  to  preserve  that  balance 
perform  an  immensely  valuable  function  in  our  society.  They  are 
our  guaranties,  the  people’s  guaranties,  against  losing  control  over 
the  conduct  of  their  affairs  by  virtue  of  one  branch  of  the  Govern¬ 
ment  becoming,  or  tending  to  become,  all  powerful. 

This  is  the  first  lesson  of  most  high-school  civics  courses.  The 
most  dangerous  way  to  upset  the  balance  is  to  upset  it.in  favor  of  the 
judiciary,  and  again  the  point  is  elemental.  If  the  executive  branch 
usurps  and  exercises  more  power  than  it  ought  to,  or  if  Congress  does 
the  same  thing,  the  people  of  the  country  have  a  way  to  handle  the 
situation — assuming  that  elections  are  still  going  on,  they  can  vote 
the  transgressors  out  of  office. 

But  there  is  no  such  popular  check  on  the  judiciary.  The  Justices 
of  the  Supreme  Court  are  not,  in  this  sense,  responsible  to  the  people. 
The  concept  of  judicial  tyranny  has  always  had  particularly  frighten¬ 
ing  connotations  in  a  free  society,  for  only  the  most  drastic  steps  can 
curb  it.  That  is  why  Congress'  constitutional  power  to  limit  the 
Court’s  jurisdiction  looms  so  importantly  at  the  present  time.  There 
is  no  other  way,  save  through  some  Court-packing  device,  for  the  peo¬ 
ple,  through  their  representatives  in  Congress,  to  keep  the  Court  in 
check.  This  is  the  power  that  Senator  Jenner  is  reaching  for  today, 
the  last  resort  in  a  serious  situation. 

This  is  an  elemental  lesson  which  is  taught  in  the  first  year  of  civics 
course  in  high  school.  Juts  ns  elemental,  tlion,  are  the  restrictions  on 
the  judiciary,  which  are  more  important  than  any  other  kinds  of 
restrictions,  Because  if  the  Congress  gets  out  of  line,  or  if  the  Presi¬ 
dent  gets  out  of  line,  assume  there  are  still  elections  going  on,  you  can 
turn  them  or  him  out  of  office  the  next  time  around.  But  you  cannot 
do  that  to  the  Supreme  Court.  That  is  why  this  provision  in  the 
Constitution  referring  to  Congress’  power  to  limit  the  Court’s  juris¬ 
diction  is  so  terribly  important.  It  is  the  only  avenue  of  restraint 
available  to  the  American  people  against  the  Supreme  Court. 

Senator  Jenner.  Outside.  of  impeachment. 

Mr.  Bozell.  Outside  of  impeachment;  yes.  You  could  pack  the 
Court  and  that  sort  of  thing,  but  this  is  about  all  that  is  available. 

Is  the  situation  really  serious?  I  make  two  assumptions  on  which, 
I  take  it,  there  is  general  agreement.  First,  all  political  decisions 
in  our  society  must  be  made  by  the  political  departments — the  execu¬ 
tive  and  legislative  branches  of  both  Federal  and  State  Governments. 
Otherwise,  we,  the  people,' lose  control  over  the  conduct  of  our  affairs; 
we  cease  to  be  a  free  and  a  democratic  society.  Second,  if  the  political 
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departments  are  wrongly  prevented  from  making  political  decisions 
in  wide  areas  of  vital  national  concern,  the  situation  is  serious.  Has 
this  happened? 

As  to  whether  the  deprivations  of  power  we  are  talking  about  are 
wrong,  I  hnye  attempted  to  show  in  my  earlier  remarks  that  there  is 
no  constitutional  or  legal  justification  for  the  Court’s  intrusion  into 
political  policymaking  in  this  field.  That  being  the  case,  the  political 
departments  nave  been  deprived  of  their  powers  wrongly,  and  the 
Court  has  assumed  these  powers  wrongly.  With  what  results? 

The  issue  of  whether  millions  of  so-called  insensitive  employees  of 
the  Federal  Government  should  be  of  unquestioned  loyalty  to  the 
United  Stater  —a  political  issue — 1ms  been  resolved  by  the  Supreme 
Court.  The  issue  of  whether,  and  to  what  extent,  and  how  the 
sovereign  States  should  protec£jthemselx§s  and  the  Federal  Govern¬ 
ment  against  subversior^aTpolitical  issue^has  been  resolved  by  the 
Supreme  Court.  Tjie'issue  whether,  and  uncterovhat  conditions, 
Communist  suspects  should  be  allowed  to  teach  the  ybuth  of  the  coun¬ 
try — a  politicaLKisue — has  been  resolvedly  the  Supremt^Court.  The 
issue  of  whether,  and  undej>\yhat  conditions.  State  barqssociations 
shall  admit -Communiststfspeots  to\the  practice  of  law— it  political 
issue — lias  been  resolyeu  by  the  Supreme  Codrt.  \ 

The  issue  of  how,  and  perhaps  wlietheK'Congre^shall  gather  facts 
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it  has  left  openy^causing  confusion  Wd  uncertainty  in  the  legislative 
and  executive  braiiches — to  say  nothing  of  the  lower  courts.  The 
point  is  that  in  all  of-^hese  areas,  the  Court  has  asserted  jurisdiction, 
has  “taken  over,”  as  it  were.  From  now  omjher^olitical  departments 
are  on  notice  that  whatever~deeision9-th6ymake  in  these  areas  are 
at  the  mercy  of  whatever  caprice  or  whim  the  Supreme  Court  is  in 
a  mood  to  indulge. 

Let.  me  now  turn  briefly  to  several  objections  that  are  frequently 
raised  in  this  connection.  One  hears  the  argument  that  there  are 
(or,  as  it  is  more  often  put,  "there  must  be”)  other,  less  drastic  ways 
of  bringing  the  Court  into  line.  The  suggestion  most  frequently  ad¬ 
vanced-  is  that  Congress  enact  corrective  legislation  in  each  of  the 
areas  where  the  Court  has  transgressed.  But  in  many  cases — 3  of 
the  5  types  to  which  the  Jenner  bill  is  addressed— Congress  simply 
has  no  power  to  "reverse”  the  Court. 

The  Watkins,  Slochower,  and  Konigsberg  cases  all  turned  on  the 
Court’s  highly  imaginative  definition  of  “due  process  of  law.”  Con¬ 
gress  has  no  authority  to  interpret  the  due  process  clauses  of  the 
Constitution;  more  exactly,  the  Court  has  no  obligation  to  pay  any 
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attention  to  Congress’  interpretation.  The  Nelson  ami  Colo  decisions 
would  seem  to  hold  more  promising  opportunities  for  reversal  since 
they  wero  based  on  an  alleged  “intent  of  Congress.” 

However,  as  we  have  seen,  in  both  of  these  cases  Congress  had 
made  its  intention  perfectly  clear — it  would  be  hard  to  think  up  moro 
explicit  words  than  those  Congress  used  to  express  its  intent;  yet  the 
Court  decided  that  Congress  had  the  opposito  intent.  The  point  is 
not  so  much  that  moro  explicit  words  are  not  to  be  found,  but  that 
Congress,  with  this  experience  of  judicial  perversity  in  cases  where 
tho  Court  is  determined  to  reach  preconceived  conclusions,  cannot 
afford  to  roly  on  now  professions  of  intent. 

After  now  legislation  has  been  enacted  and  implemented  and  proc¬ 
essed  through  the  courts — this  might  tako  years — the  Supreme  Court 
will  undoubtedly  have  thought  up  a  now  devico  for  frustrating  the 
congressional  will.  Congress  cannot,  in  my  opinion,  afford  to  run 
that  risk  in  areas  that  vitally  affect  our  national  security. 

Another  objection  one  frequently  hears  is  really  more  of  a  debater’s 
point  than  a  serious  objection;  1  mention  it  because  it  is  made  so 
often.  Is  not  the  .Tenner  bill,  its  critics  want  to  know,  reminiscent  of 
offorts  to  discipline  the  Court  in  tiro  thirties?  Is  the  .Tenner  bill  very 
different,  that  is  to  say,  from  Itoosevelt’s  Court-packing  plan  ?  In  the 
thirties,  most  of  us  deplored  attempts  by  the  political  branches  of  the 
Government  to  punish  tho  judiciary  for  making  unpopular  decisions. 

IIow.  justify  a  volte  faeo  in  the  fifties?  There  is,  it  seems  to  me, 
an  obvious  and  decisive  difference  between  the  two  situations.  The 
Supreme  Court,  before  Roosevelt  tried  to  pack  it,  was  insisting  upon 
strict  adherence  to  the  Constitution.  Most  of  us  opposed  political 
efforts  to  compel  the  Court  to  deviate  from  the  Constitution.  Today, 
however,  the  Supreme  Court  is  violating  the  Const  itution  in  case  after 
case.  _  Senator  Jenner’s  bill  seeks  to  enforce  compliance  with  the  C011- 
st  it  lit  ion.  There  is  no  inconsistency.  The  common  denominator  in 
the  two  situations  is  allegiance  to  the  Constitution. 

In  three  of  the  areas  to  which  your  bill  relates,  the  question  is  one 
of  due  process  under  the  Constitution.  And  Congress  has  no  power 
to  decide  what  due  process  is.  And  the  Supreme  Court  has  no  obliga¬ 
tion  to  pay  any  attention  to  what  Congress  does  nbout  that.  There  is 
no  power. 

And,  in  the  other  two  cases,  it  is  a  question  of  congressional  intent. 
And  Congress  has  already  expressed  its  intent  in  both  the  Cole  and 
Nelson  type  cases  that  the  Court  hns  ignored. 

Tho  point  here  is  that  Congress  cannot  afford  to  write  new  intent 
laws  and  have  them  go  through  the  courts  and  be  implemented  by  the 
States.  This  would  take  years  to  do  and  then  find  out  that  the  Court 
is  going  to  find  some  new  reason  for  turning  them  down. 

A  more  serious  objection — though  hardly,  I  submit,  any  more 
valid— was  expressed  recently  in  a  resolution  of  the  American  Bar 
Association.  I  read  the  ABA’s  resolution  opposing  this  bill  with  a 
great  deal  of  sorrow ;  for  it  seemed  to  me  that  the  association’s  con¬ 
clusion  is  conclusively  refuted  by  the  premises  that  I  understand  had 
been  firmly  established  in  the  course  of  the  association’s  debate  on 
the  question. 

>  Tne  association  took  the  position  that,  although  the  Court’s  deci¬ 
sions  were  widely  regarded  throughout  the  profession  as  erroneous, 
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tho  Jcnncr  bill  would  upset  the  constitutional  balance  of  power.  Hut 
the  point  surely  is  that  the  constitutional  balance  of  power  has 
already  been  upset  by  the  cases  to  which  so  many  lawyers  tako  excep¬ 
tion.  Wo  are  currently  beset  by  an  imbalance  of  power.  So  that 
what  the  AHA  really  ends  up  saying  is  that  we  should  not  disturb 
au  imbalance  of  power.  It  is  a  position  that.  I  would  not  find  easy 
to  defend. 

Tho  .Tenner  bill  is  defensive;  it  seeks  to  push  the  judiciary  back 
into  its  own  territory,  thus  restoring  tho  constitutional  plan.  It  is 
tho  Supreme  Court  that  has  trespassed;  the  Court  has  already  crossed 
the  boundaries  that  am  supposed  to  separate  the  branches.  That 
being  tho  case,  it  is  tho  duty  of  tho  political  branches  to  recover  the 
ground  that  rightfully  belongs  to  them.  It  is  their  duty  Ur  us  citi¬ 
zens.  For,  I  repeat:  Wo  have  a  constitutional  right  to  popular  con¬ 
trol  over  our  political  affairs. 

Tho  Coutys  impact  on  intornal  security :  I  shnll  not  dwell  on  my 
next  contention  beyond  indicating  tho  nature  of  tho  problem ;  the  dam¬ 
age  that  has  been  done  to  tho  American  position  in  our  war  against  tho 
domestic  conspiracy  is  well  known  to  this  committee.  This  com¬ 
mittee  is  rightfully  famous  as  the  national  expert,  the  unchallenged 
fountainhead  of  information  on  this  subject.  It  will  learn  nothing 
now  from  me.  But  I  urge  the  committee,  in  evaluating  its  informa¬ 
tion,  to  take  the  following  considerations  into  account: 

(1)  The  importance  of  denying  the  States  the  right  to  enforce 
their  sedition  laws — however  damaging  that  was  at  the  time  of  the 
Nelson  decision — has  been  multiplied  a  hundredfold  by  the  more 
recent  Smith  Act  cases  dealing  with  Federal  prosecutions. 

For,  after  having  destroyed  the  State  sedition  laws  in  the  name 
of  aiding  enforcement  of  the  Federal  laws,  the  Supreme  Court  has 
turned  around  and  almost  totally  emasculated  the  Federal  laws.  The 
result,  in  practical  terms,  is  that  no  public  authority  can  prosecute 
Communists  these  days.  Steve  Nelson  is  a  case  in  point.  After  his 
Pennsylvania  conviction  was  reversed  Nelson  appealed  his  Smith 
Act  conviction  to  the  Supreme  Court.  The  Court  remanded  the 
case  for  retrial  on  a  contrived  showing  of  “tainted  evidence.”  But  in 
the  light  of  the  Smith  Act  cases,  the  Justice  Department  dropped 
the  case,  and  it  has  been  dismissed  by  the  lower  court.  As  far  as  I 
know  Steve  Nelson  is  today  a  free  man. 

(2)  With  regard  to  State  control  of  subversion,  the  problem  goes 
much  dernier  than  the  specific  holdings  of  the  cases  we  have  men¬ 
tioned.  Though  I  do  not  mean  to  underestimate  the  significance  of 
the  specific  holdings.  The  effect  of  the  Court  having  injected  the 
vague  concept  of  “arbitrariness”  into  the  field  of  State  antisubversive 
activity — as  it  did  in  the  Slochower,  Konigsberg,  Sweezy,  and 
Wieman  cases — is  to  cast  an  impenetrable  shadow  of  doubt  over  the 
entire  field. 

State  authorities,  both  legislative  and  executive,  do  not  have  the 
slightest  idea  today  of  what  they  can  and  cannot  do.  The  result  is 
that  they  are  doing  nothing.  I  suspect  the  Supreme  Court  intended 
it  this  way.  It  was  unnecessary  to  batter  down  all  State  defenses 
against  communism.  It  could  successfully  immobilize  them  by 
brandishing  the  threat  of  judicial  reprisal. 

(3)  With  regard  to  Federal  prosecution  of  the  Communists,  the 
point  is  not  so  much  that  the  Smith  Act  is  “in  shambles,”  as  a  Fed- 
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oral  court  recently  put  it,  but  that  Congress,  in  effect,  lias  been  put 
on  notice  that  it  cannot  enact  now  legislation  to  replace  the  Smith  Act 
without  running  afoul  of  the  Court's  edicts.  The  Yates  case  is  critical 
in  this  respect.  On  tho  one  hand,  (ho  Court  held  that  tho  most 
imposing  evidence  of  conspiratorial  intent  to  overthrow  our  Govern¬ 
ment  by  violeneo  was  evidence  of  nothing  more  than  “abstract ivo  ad¬ 
vocacy  of  overthrow”— which,  it  said,  tho  Smith  Act  did  not  prohibit. 
Thus  Congress  is  on  notico  that  tho  most,  cogent,  evidence  tho  Justice 
Department  can  reasonably  hopo  to  amass  in  a  Communist  case  will 
bo  insudicicnt.  to  show  a  violation  of  tho  Smith  Act. 

On  tho  other  hand,  tho  Court,  slated  flint,  if  Congress  had  intended 
to  prohibit  “abstract  advocacy”  of  forceful  overthrow  of  our  Govern¬ 
ment,  it  would  have  entered*  a  “constitutional  danger  zone.”  Titus, 
Congress  is  given  fair  warning  that  it  better  not  try  to  do  what  tho 
Smith  Act  could  do  not  do.  This  is  why  I  regret  that  tho  Jenner 
bill  does  not  extend  to  Federal  prosecutions  of  Communists.  I  think 
that  tho  reasons  for  curbing  tho  Court  in  this  field  are  ns  compelling, 
if  not  more  so,  than  in  tho  other  fields. 

(4)  With  regard  to  tho  Federal  security  program,  tho  immediate 
effect  of  the  Colo  caso  is  bad  enough.  But  tho  significant  fact-  i9  that 
tho  Court,  in  tho  Colo  case,  tho  Service  caso  and  the  Peters  caso,  estab¬ 
lished  itself  as  tho  overseer  of  tho  oxccutivo  security  program.  Tho 
Court  has  not  yet,  in  so  many  words,  departed  from  its  ruling  in 
Hailey  v.  Richardson ,  a  1051  case,  that  tho  security  program  did  not 
involvo  constitutional  questions.  But  it  has  dropped  obiter  dicta,  hero 
and  there,  which  will  servo  as>  foundations  for  further  judicial  in¬ 
trusions— whenever  tho  Court  is  so  moved.  I  mention,  by  way  of 
illustration,  tho  Court’s  observation  in  tho  Peters  caso  thnt  the  loyalty 
program  procedures  involvo  “substantial  rights  affecting  tho  lives 
and  property  of  citizens.”  This  remark  opened  tho  door  for  appli¬ 
cation  of  duo  process  arguments  to  tho  Federal  security  program. 

(5)  With  regard  to  congressional  investigations  of  communism,  tho 
minor  problem  is  to  find  out,  as  tho  committees  are  now  endeavoring 
to  find  out,  what  it.  is  that  tho  House  Committee  on  Un-American 
Activities  did  wrong  in  tho  Watkins  case.  Tho  major  problem,  how¬ 
ever,  is  to  find  out  what,  tho  committee  did  right.  For  tho  Supremo 
Court  seemed  to  disapprove,  explicity  or  implicity, ,  just  about  every 
step  in  the  committee’s  investigation.  As  Justice  Clark  said  in  Ins 
dissent :  Tho  Court  "has  substituted  tho  judiciary  as  tho  grand  inquisi¬ 
tor  and  supervisor  of  congressional  investigations.” 

The  real  threat,  to  tho  judiciary :  My  final  point,  is  that  the  Jenner 
bill — far  from  being  an  assault  on  the  judiciary — is  needed  by  tho 
judiciary  and  will,  in  tho  long  run,  b©  helpful  to  the  judiciary.  ’  The 
impression  seems  to  be  widespread  that  the  Jenner  bill  would  curb  the 
judiciary,  generally,  that  it  would,  in  effect^  remove  the  judiciary 
from  its  customory  role  in  our  society.  This  misconception  ouglit 
to  be  corrected.  For  one  thing,  the  Jenner  bill  does  not  put  even  the 
Suoreme  Court  out  of  business. 

The  Court’s  power,  as  I  said  earlier,  is  unaffected  in  the  majority 
of  the  cases  that,  generally  come  its  way.  For  another  thing,  the  bill 
does  not  place  the  Communist  cases 'beyond  judicial  review.  The 
highest  courts  of  the  States,  the  circuit  courts,  would  have  final  say 
in  subversive  cases  arising  under  their  laws. 
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Tim  circuit  courts  of  appeal  would  liavo  the  last  word  in  llio  Federal 
caws  with  which  the  Jennor  bill  deals.  And  as  to  the  Communist 
eases,  finally,  Ihc  .leaner  hill  simply  puts  the  Supreme  Court.  oil  pro¬ 
bation;  should  the  Court  show  signs  of  having  learned  its  lesson, 
Congress  could,  and  probably  would — and  in  my  judgment  certainly 
should-— restore  tho  power  that  the  bill  tnkes  nway. 

This  is  not  a  permanent  measure.  It  is  an  emergency  measure. 
Hot  the  Court  learn  how  to  behave.  Then  Congress  can  restore  this 
power. 

A  moro  serious  objection  in  connection  with  the  bill’s  effect  on  the 
judiciary  is  that  it  would  bring  about  judicial  confusion — some  use 
the  word  “chaos” — in  tho  Hold  of  subversion.  Tho  argument  is  Hint, 
unless  the  Supreme  Court  is  there  to  umpire  tho  game,  there  will  bo 
no  uniformity  in  law  interpretation  and  law  enforcement. 

There  nro  at  least  two  points  that.  I  think  ought  to  be  mnde.  First, 
tho  possibilities  of  harmful  diversity  of  the  lower  court  decisions  aro 
almost  de  minimis.  Three  types  of  cases  affected  by  the  .Jenncr  bill 
require  construction  and  evaluation  of  State  Inws. 

Centrally  imposed  uniformity  in  this  area  is  not  only  not  necessary ; 
it  mny  ho  quite  undesirable.  To  be  sure,  such  cases  may  involve  an 
interpretation  of  tho  Federal  Constitution.  Hut  State  supreme  courts 
are,  presumptively,  as  capable  as  a  Federal  court  of  reading  and 
construing  the  document,  and  if  the  Missouri  Supreme  Court  happens 
to  rend  tho  document  differently  from  the  Ohio  Supreme  Courtj  where 
is  national  loss!  And  where  is  tho  loss  to  the  individual  citizen  of 
either  State  who  would,  after  all,  lie  put  on  notice  by  the  Jenner  bill 
that  tho  final  adjudication  of  his  rights  will  come  henceforth  from 
Jofforson  City  or  Columbus,  rather  than  from  Washington?  The 
man  who  finds  he  can  make  an  inflammatory  and  seditious  speech  in 
Missouri,  but  not  in  Ohio,  is  in  no  different  circumstances  from  the 
man  who  might  today  find  himself  in  jail  in  Missouri,  and  free  in 
Ohio,' because  tho  criminnt  statutes  of  the  two  States  are  different. 

Tho  other  cases  affected  by  the  Jenner  bill — security  program  cases 
and  congressional  contempt  citations — will  nearly  always  originate 
in  the  United  States  District  Court  of  Washington.  Then  they  do 
not  always  do  so,  congressional  committees  usually  hold  their  hearings 
in  Washington,  and  in  contempt  cases,  it  is  the  place  the  alleged  crime 
took  plnce  that  determines  jurisdiction.  Security  program  cases  are 
civil  cases.  The  plaintiff  must  come  to  the  defendant,  and  the  de¬ 
fendant  is  normally  the  head  of  the  plaintiff’s  department  and  can 
thus  ho  found  in  Washington.  In  these  cases,  the  final  court  of  appeal 
would  always  be  the  circuit  court  for  the  District  of  Columbia,  and 
uniformity  of  decisions  would  follow  as  a  matter  of  course. 

Hut  it  seems  to  me  that  against  tho  few  possibilities  of  undesirable 
diversity  resulting  from  the  Jenner  bill,  we  must  weigh  the  undesirable 
diversity  that  the  word  “chaos”  is  proper — in  the  lower  courts,  as  the 
result  of  the  Supreme  Court’s  holdings  in  the  Communist  cases.  This 
situation  is  fast  approaching  a  national  scandal.  One  of  the  most 
serious  indictments  of  the  Supreme  Court  is  precisely  that  it  does  not 
perform  its  textbook  function  of  keeping  tne  lower  courts  in  line. 
This  is  due,  in  part,  to  the  Court’s  refusal  to  grant  certiorari  in  many 
cases  where  there  are  conflicting  decisions  in  the  circuits. 
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The  example  tlmt  comps  to  mind  is  the  security  program  ease  decided 
in  the  ninth  circuit  a  year  or  so  ago  which  held  that  an  employee  must 
1)0  confronted  by  his  accusers.  This  is  the  only  circuit  that  1ms  so 
held  and  it  is  my  understanding  that  the  Court  has  refused  to  grant 
certiorari.  Much  more  important  :  In  the  cases  which  the  Court  has 
decided,  its  reasoning  has  (men  so  ditruse,  and  its  holdings  so  imprecise 
that  the  lower  courts  can  only  guess  alumt  the  state  of  the  law.  Very 
often  they  guess  differently.  Examples  ait*  legion. 

What  did  the  Joncks  decision  require!  Some  courts  will  tell  you 
thnt  Jencks  required  pretrial  production  or  documents.  Others  say 
thnt  the  defendant,  rather  than  the  trial  judge,  should  determine  tho 
relevance  of  prosecution  documents.  Still  others  believe  thnt  the 
O’Mahoney  bill  correctly  interpreted  tho  Court’s  decision. 

Who  knows  what  the  Watkins  case  required!  Judge  Youngdahl 
thinks  it  required  observance  of  a  first-amendment  right  to  silence. 
Most  jurists  and  lawyers  disagree.  What  member  of  this  committee 
or  of  any  other  congressional  committee  who  nmy  have  tho  respon¬ 
sibility  of  conducting  a  congressional  investigation  can  bo  confident 
that  liis  personal  interpretation  of  the  Wntkms  case  will  tally  with 
that  of  his  brethren  ? 

It  is  on  unanswerable  question  for  most  Congressmen. 

In  the  field  of  public  employment,  who  knows  which  conditions  of 
employment,  aro  reasonable,  and  which  are  arbitrary!  Tho  Supreme 
Court  has  decided  only  3  or  4  cases  on  the  point,  each  involving  a 
unique  factual  situation.  And  in  those  cases  the  Court  steered  clear 
of  any  effort,  to  establish  categories  of  arbitrariness  or  reasonableness 
that  would  help  out  lower  courts  in  tho  future.  This,  I  repeat,  is  one 
of  tho  Supreme  Court’s  gravest  offenses.  The  Jenner  hill  would 
surely  help  to  correct  the  evil — in  this  field,  at  least — by  removing 
the  Supreme  Court  from  tho  chnin  of  command. 

Finally,  if  Members  of  Congress  are  really  disturbed  over  the  uni¬ 
formity  issue,  there  is  nothing  to  prevent  Congress  from  adding  to 
the  Jenner  bill  a  provision  thnt  would  nominate  a  given  circuit  court 
of  nppeals  to  serve  as  an  acting  Supreme  Court. 

Such  a  prevision  could  bo  mandatory,  or  Congress  could  simply 
provide  that  it  is  desirable  in  Congress’  judgment  for  the  rest  of  the 
courts  to  acknowledge  the  primacy  of  the  one  Congress  has  nom¬ 
inated.  Either  approach  would  probably  accomplish  the  purpose. 

The  point  I  really  want  to  make  about  the  judiciary  has  nothing  to 
do  with  these  technical  considerations. 

Let  me  put.  the  matter  this  way.  I  hold  thnt  any  institution  that 
gets  out  of  touch  with  society — gets  so  far  out.  of  touch  that  it  no 
longer  shares  the  society’s  values,  or  sympathizes  with  its  aspira¬ 
tions,  or  understands  its  organic  processes— I  hold  that  such  an  in¬ 
stitution  will  not.  long  survive  as  an  influential  element  of  that  so¬ 
ciety.  Either  that,  or  it  will  impose  its  will  on  the  society,  and  rule 
it  as  a  tyrant.  The  Judiciary,  under  the  leadership  of  the  Supreme 
Coui-t,  is  in  danger  of  becoming  such  an  institution. 

What,  after  all,  are  we  talking  about  here ?  _  This  committee  has 
heard  testimony  for  3  weeks  now  on  comparatively  narrow  issues — 
the  meaning  of  the  Constitution,  the  meaning  of  the  laws,  the  re¬ 
quirements  of  logic  and,  of  commonsense.  But  what  is  really  the 
issue  ? 
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"Why  these  strained  and  perverse  interpretations  of  the  Consti¬ 
tution  and  the  laws  every  time  ft  Communist  case  is  placed  on  the 
.Supremo  Court  docket?  1  say  it  is  becauso  the  Supreme  Court  is 
living  in  ft  dream  world  of  its  own ;  because  it  secs,  or  thinks  it  sees, 
ft  different  kind  of  society  from  the  one  the  rest  of  us  actually  live 
in  and  want  to  live  in;  because  its  values  are  different  from  those 
the  rest  of  us  embrace.  Tho  only  other  explanation  is  thnt  the  Su¬ 
premo  Court  Justices  are  partisans  of  communism,  and  I  do  not  be¬ 
lieve  that. 

What,  is  the  nature  of  the  Supremo  Court’s  dream  world  ?  Anyone 
who  has  read  the  Court’s  decisions  in  the  Communist  cases  knows  the 
answer.  It  is  a  world  in  which  a  significant  struggle  is  going  on.  On 
the  one  side  of  this  struggle  there  is  a  group  of  political  dissidents 
who,  for  reasons  tho  Court  apparently  could  not  care  less  about,  call 
themselves  Communists.  This  group  has  unorthodox  views.  It  is  a 
minority  element  of  our  society.  And  its  purpose?  This  minority 
group,  though  handicapped  by  insignificant  members  and  small  re¬ 
sources,  is  strenuously  endeavoring  to  sell  its  political  philosophy 
in  the  free  market,  place  of  ideas.  And  it  hopes  to  transform  itself, 
ono  day,  from  n  minority  into  a  majority.  Over  on  tho  other  side  of 
this  struggle  there  nre  some  security-mad  politicians,  in  Mr.  Rauh’s 
phrase;  fiierc  are  witch  hunters;  there  are  headline  seekers;  there  nre 
congressional  committees  who  want  to  expose  for  exposure’s  sake. 
This  is  tho  Supreme  Court’s  world.  This,  we  must  conclude,  is  reality 
for  the  Court. 

But  what  is  the  real  world  for  the  rest  of  us?  It,  too  is  a  world  in 
which  n  significant  struggle  is  going  on.  On  one  side  is  a  group  of 
dedicated,  purposeful  men  who  have  rejected  all  of  the  fundamental 
values  of  western  civilization,  and  have  embraced  a  nihilistic  code. 
Their  fountainhead,  spiritually  and  organizationally,  is  Moscow. 
They  function  ns  an  arm  of  the  Foreign  Office  of  the  Soviet  Union. 
Their  modus  operandi  in  our  society  ^conspiratorial.  Their  purpose 
is  to  overthrow  our  society  and  our  institut  ions  by  whatever  means  will 
accomplish  that  end. 

On  the  other  side  of  the  struggle,  as  we  see  it,  the  public  authorities 
of  our  society,  supported  by  the  vast  majority  of  our  citizens,  are 
searching  out  ways  of  containing  the  conspiracy  and  defeating  it. 
Their  task  is  not  easy.  The  enemy  is  a  novel  phenomenon  in  human 
experience,  certainly  novel  in  the  history  of  our  society.  Our  public 
authorities  find  that  existing  criminal  laws  nre  inadequate  to  the  task. 
They  must  devise  new  ones,  and  they  must  go  beyond  the  criminal  laws 
to  special  devises  such  as  security  programs  and  loyalty  oaths  and 
conditions  on  public  employment  that  exact  higher  standards  of 
reliability  than  those  imposed  by  the  criminal  laws.  And  they  try 
and  keep  the  problem  under  constant  scrutiny  by  means  of  legislative 
and  executive  investigations.  This  is  the  world  the  rest  or  us  live 
in  and  see  around  us.  This  is  our  view  of  reality. 

Now  my  point  is  not  so  much  that  our  view  of  reality  is  closer  to 
tho  truth  than  the  Supreme  Court’s;  but  rather  that  the  two  worlds 
have  long  censed  to  communicate  with  one  another.  They  cannot 
communicate  with  one  another  because  they  do  not  understand  one 
another — they  do  not  speak  the  same  language,  they  do  not  share 
the  same  goals,  they  do  not  recognize  the  same  enemies. 
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It  is  impossible  therefore  for  both  views  of  the  world  to  govern 
our  society  simultaneously.  They  cannot  coexist.  One  must  give 
way.  I  have  no  doubt  wfiich  will  give  way,  but  I  increasingly  rear 
that,  ns  the  Supreme  Court  sinks  lower  and  lower  in  the  esteem  and 
respect  of  our  society,  and  as  its  alienations  arc  increasingly  reflected 
in  the  decisions  of  the  inferior  courts,  it  will  pull  the  wholo  judiciary, 
as  an  institution,  down  with  it.  This  would  be  an  incalculable 
tragedy. 

Tlio  judicial  system  is  out  of  touch,  in  the  sense  I  indicated  earlier, 
with  the  rest  of  our  society. 

Mr.  Chairman,  may  I  mention  this  one  last  case,  which  I  think  will 
sharpen  up  the  point  1  am  trying  to  make  ? 

You  am  a  Member  of  Congress,  ami  you  signed  a  bill,  Senator,  back 
in  1050,  which  Congress  passed,  requiring  subversive  organizations  to 
register  with  tho  Federal  Government.  The  Subversive  Activities 
Control  Hoard  was  established  to  determine  whether  or  not  an  organ¬ 
ization  was  subversive.  Congress  provided  tlmt  appeals  could  be 
taken  to  the  courts. 

Now,  8  years  later,  in  1958,  the  Subversive  Activities  Control  Board 
is  still  unable  to  demonstrate  to  the  satisfact  ion  of  the  courts  that  the 
Communist  Party  is  a  subversive  organization. 

The  Communist  Party  has  still  not  been  required  to  register.  When 
the  case  finally  got  to  the  Supreme  Court  a  enuple  of  years  ago,  the 
Court  ruled  that  since  the  reliability  of  three  of  the  witnesses  who 
testified  against  the  party  was  questionable,  the  case  had  to  be  re¬ 
manded  to  the  Board  for  further  consideration  ( Communist  Party 
v.  Subversive  Activities  Control  Hoard) . 

This  despite  mountains  of  evidence  in  the  form  of  documents  and 
testimony  by  other  witnesses  which  demonstrated  the  character  of  the 
party  beyond  a  shadow  of  a  doubt. 

The  Iloard  had  to  make  a  new  case.  By  the  time  the  new  case  got 
to  the  Circuit  Court  of  Appeals,  the  Supreme  Court’s  Jencks  opinion 
had  been  handed  down.  The  FBI  Imd  not  produced  some  memoranda 
desired  by  the  Communists,  so  back  the  case  went  to  the  Board.  That 
is  where  it  is  now. 

Now,  I  say  something  is  wrong.  Surely  this  is  a  matter  for  deepest 
national  concern.  I  submit  that  99  percent  of  the  people  of  the  United 
States  know  that  the  Communist  Party  is  a  subversive  organization- 
know  it  with  the  same  certainty  with  which  they  know  the  sun  will 
rise  in  the  east  tomorrow.  But  the  judicial  system  of  the  United 
States  does  not  know  it.  It  cannot  take  cognizance  of  it.  And  I  say 
this  judicial  system  is  not  going  to  be  long,  or  any  other  kind  of  influ¬ 
ence  in  our  society,  if  it  puisnes  that  kind  of  activity  and  makes  that 
kind  of  performance. 

The  judicial  system  is  out  of  touch,  in  the  sense  I  indicated  earlier, 
with  the  rest  oi  our  society.  The  problem  is  to  persuade  the  judi¬ 
ciary— for  its  own  sake— to  rejoin  the  community.  The  remedy  as  I 
see  it  is  to  unleash  the  judiciary  from  the  leadership  of  the  Supreme 
Court.  No  other  course  will  sufficiently  impress  upon  wayward  judges 
the  fact  that  this  is  a  society  of  popular  government,  and  that  we,  the 
people,  mean  to  keep  the  kind  of  society  we  now  live  in  and  love. 

Senator  Jexner.  Thank  you,  Mr.  Bozell,  for  your  fine  statement. 
We  appreciate  your  interest  m  coming  before  the  committee  and  giving 
us  the  benefit  of  your  views  on  this  very  important  matter. 
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For  tho  new  reporter  who  has  just  taken  over,  all  of  the  statement 
will  be  included  as  part  of  tho  record. 

Mr.  Hozkll.  Mr.  Chairman,  may  I  request  that  3  articles  which  I 
have,  1  by  Forrest  Davis,  1  by  James  Hurnham,  and  1  by  William  A. 
Itusher,  who  once  served  as  assistant  counsel  for  this  committee,  writ¬ 
ten  last,  summer  about  the  courts,  be  submitted  to  you  and  put  in  tho 
record  if  you  choose  ? 

Senator  Jenner,  They  will  bo  put  into  tho  record  and  will  become 
a  part  of  theoflicial  record  of  this  committee. 

Mr.  llozELL.  I  have  them  here. 

Senator  Jenner.  Just  give  them  to  the  reporter. 

(Tho  articles  referred  to  are  as  follows :) 

[Tho  National  Review,  July  6,  1057 1 
The  Court  Reaches  for  Total  Power 
(By  Forrest  Davis) 

In  Its  decisiou  of  June  17  the  Warren  court,  says  one  of  the  most  erudite  of 

American  journalists,  has  thrown  down  a  gage  which  Congress  must  take 

up  unless  It  is  willing  to  abdicate 

The  17th  of  June  was  a  decision  day  in  the  vast,  muted,  alabastrine  palace  of 
the  United  States  Supreme  Court,  a  steamlngly  humid,  uneasonable  day  without. 
The  decisions  announced  within  may  well  mark  the  date  in  future  as  our  18th 
Rrumalre — the  occasion  on  which  the  Court  asserted  its  power  over  the  Congress 
as  on  that  November  day  in  1799  the  Napoleon  consulate  seized  power  from  the 
Council  of  the  Five  Hundred. 

On  June  17  the  Court,'  In  its  Watkins  decision,  announced  itself,  as  dissenting 
Justice  Tom  C.  Clark  phrased  it,  the  “Grand  inquisitor  and  supervisor  of  con¬ 
gressional  investigations.1'  That  decision,  written  by  Chief  Justice  Earl  Warren, 
arrogated  to  the  Court  by  profuse  obiter  dicta  command  over  a  vital  function 
of  the  Congress,  derived  from  Lord  Coke's  description  of  the  House  of  Commons 
as  the  “general  inquisitors  of  the  realm"  and  from  long  usage  and  precedent. 
In  Hs  decision  in  the  California  Communist  cases,  acquitting  n  and  ordering  new 
trials  for  9  other  defendants,  the  Court  repealed  1  section  of  the  Smith  Act,  an 
act  previously  held  constitutional  by  this  Court.  It  wrote  law  by  establishing 
a  new  standard,  under  which  a  Communist  scarcely  could  be  found  guilty  of 
conspiring  to  overthrow  this  Government  by  force  unless  apprehended  on  the 
barricades,  faggot  In  one  hand,  Tommy-gun  in  the  other ;  and  the  Court  usurped 
the  ancient  prerogative  of  a  Jury  to  be  the  sole  judge  of  the  facts  at  trial. 

In  short,  on  June  17  the  Warren  court  (bearing  the  Chief  Justice's  name  in 
some  public  derogation  because  to  him  is  attributed  the  stiffening  of  the  will  to 
power  In  certain  of  his  associates)  precipitated  a  constitutional  crisis  long  in 
the  making  which,  should  Congress  defend  its  prerogatives,  will  give  rise  to  a 
struggle  for  power  reminiscent  of  the  quarrels  between  King  and  Commons  In 
Stuart  and  Hanoverian  England. 

Even  more  frighteningly,  the  Court  on  June  17  confirmed  the  public  Judgment 
that  in  all  cases  dealing  with  communism  it  hastens  to  the  side  of  those  guilty 
or  accused  of  bearing  a  part  In  the  great  conspiracy,  fathered  In  Moscow,  which 
the  Executive  and  the  Congress  repeatedly  have  declared  to  be  a  "clear  and 
present  danger." 

ABSOLUTISM 

The  only  visible  beneficiary  of  the  Court's  solicitude  for  the  Communist  cause 
is  that  cause  itself ;  a  fact  to  which  the  New  York  Daily  Worker  exuberantly 
testified.  The  Court,  because  it  speaks  in  the  name  of  civil  liberties,  is  often 
described  as  “liberal."  Yet  as  it  suppresses  the  powers  of  the  Congress,  as  it 
spreads  the  broad  mantle  of  its  protection  over  the  Communist  apparatus,  it  is 
reactionary;  as  reactionary  ns  the  endeavor  to  subvert  and  betray  our  fluid, 
flexible,  tractable  but  often  uncomprehending  society  Is  reactionary.  Where  the 
Court,  beyond  the  reach  of  the  citizen,  arrogates  to  itself  the  irresponsible  right 
to  make  law  de  novo  (as  In  the  school  cases) ;  where  it  blurs  the  line  betweeu 
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llio  ami  HiM'Irty  (ns  In  the  Hlrard  College  ease)  ;  whore  It  amends  the  law 
capriciously  (ns  In  Hip  California  Communist  nines) ;  thu  Court  Is  not  only  re¬ 
actionary  lint  tinged  with  tin*  political  vice  nf  the  20th  eonlury:  absolutism. 

Four  decisions  «>f  .lime  17  conformed  to  I  he  Court's  pattern  set  In  the  Sieve 
Nelson  appeal  from  a  Pennsylvania  conviction.  Two  the  reversal  of  the  eon- 
vletlon  of  John  T.  Watkins,  an  Illinois  labor  lender,  for  contempt  of  Congress, 
ami  the  California  Cnninmnist  rulings —liexitoke  a  revolutionary  Impulse  In  the 
Court,  I.  t\,  a  desire  to  realign  the  |Ni\ver  relationships  of  the  Stole  ami  to 
magnify  Ihe  Courl  Into  Ihe  sole  legitimate  author  of  the  law  of  Hie  land. 

What  the  Court  illtl  In  Watkins  was  !o  ride  down  the  congressional  right  (o 
InvestlKate,  to  press  It  within  narrow  limits  of  legislative  Intent,  to  surrouml  wit¬ 
nesses  wit ti  a  wall  of  Immunity,  anil  specifically  to  deny  the  Congress’  right  "to 
excise  for  the  sake  of  exposure,”  which  was  the  Chief  Justice's  belli  Ming  term 
for  the  right  of  ••Informing.”  A  right  which  Woodrow  Wilson,  In  Ids  Congres¬ 
sional  (lovernmeul,  placed  uIkivo  even  the  Congress'  legislative  function.  Sabi 
Wilson,  of  a  right  pretty  well  taken  for  granted  ami  highly  regarded  by  Liberals, 
Including  two  members  of  Hie  Court,  before  the  Congress  began  seeking  light 
on  the  Communist  threat  In  our  midst : 

•*♦  ♦  ♦  even  more  Imimrlanl  than  legislation  Is  Hie  Instruction  and  guidance 
In  political  affairs  which  Ihe  people  might  receive  from  a  tmdy  which  kept  alt 
national  concerns  siiITiisihI  In  n  broad  daylight  of  discussion.  •  *  •" 

To  suffuse  imHonal  concerns  In  Mr.  Wilson's  "broad  daylight"  requires  that  the 
Congress  bo  free  to  Inform  Itself,  ns  well  as  the  people,  through  Hie  Investlgatlvo 
process  with  power  to  snhpcnn  t>ersons  nml  paters  ami  to  punish  refractory  ami 
obstructive  witnesses  for  contemn!. 

The  Watkins  decision,  by  adding  the  first  amendment's  guarantee  of  free 
speech  and  the  common-law  right  of  privacy  to  the  llfth  nmendme  it  ns  n  screen 
between  Congress  mid  the  witness,  makes  future  inquiries  doj  indent  on  Hie 
leave  of  those  under  Investigation. 

Congress'  right  to  free  Inquiry,  struck  down  by  the  Chief  Justice  mid  five  asso¬ 
ciates  In  supposed  deference  to  the  ell  Iren's  right  freely  to  discuss.  1ms  been 
maintained  In  large  part  by  liberals.  Two  concurring  Justices  In  the  Watkins 
decision,  Hugo  I#.  Black  nml  Felix  Frankfurter,  upheld  Hie  congressional  pre¬ 
rogative  to  the  full  when  the  reluctant  witnesses  were  businessmen  or  corrupt 
politicians,  in  n  New  Republic  article  of  May  21,  1024,  reveallngly  entitled 
"Hands  Off  the  Investigations,"  Mr.  Frankfurter  eloquently  affirmed  the  right 
soarchlngly  to  Inquire. 

He  wrote:  "The  question  Is  not  whether  people's  feelings  here  nml  there  may 
be  hurt,  or  names  'dragged  through  the  mud*  ♦  *  •  The  real  Issue  is  whether 
the  danger  of  abuses  and  the  actual  harm  done  are  so  clear  mid  substantial  tlmt 
the  gravo  risks  of  fettering  free  congressional  Inquiry  are  to  he  incurred  by 
artificial  ami  technical  limitations  niton  Inquiry  •  ♦  V* 

In  1030,  Black  was  conducting  ns  chairman  of  the  Senate’s  Lobby  Committee 
an  inquiry  into  the  practices  of  certain  corporate  witnesses.  He  wrote  feelingly 
for  the  February  liar  tier's  magazine,  under  the  title  "Inside  n  Senate  Investiga¬ 
tion,”  of  the  dodges  employed  by  witnesses  to  withhold  papers  nml  escape  his 
questioning.  Senator  Black,  ns  a  matter  of  course,  mlHtnntly  upheld  the  right 
of  his  committee  to  penetrate  the  "special  privilege  of  secrecy”  claimed  by  wit¬ 
nesses.  He  wltherlngly  dismissed  any  Invocation  of  the  right  of  privacy.  Wrote 
Black : 

"There  Is  no  power  on  earth  that  can  tear  away  the  veil  behind  which  power¬ 
ful  and  audacious  and  unscrupulous  groups  operate,  save  the  sovereign  legisla¬ 
tive  power  armed  with  the  right  of  snhpena  and  search,  *  •  ♦  Notwithstand¬ 
ing  •  •  •  continuous  opposition,  the  House  and  Senate  have  uniformly  sustained 
the  right  of  their  committees  to  obtain  such  evidence  (from  balky  witnesses) 
since  the  first  congressional  investigation  was  ordered  by  the  House  In  1702.  The 
courts  have  upheld  them." 

It  Is  clear  that  Justice  Black  does  not  regard  Communist  agents  and  all  who 
serve  Moscow  as  members  of  "powerful  and  audacious  and  unscrupulous  groups’* 
from  whom  the  veil  may  only  be  torn  away  by  the  "sovereign  legislative  power." 
Nor  does  Justice  Frankfurter  currently  hold  that  Congress'  writs  should  run 
against  the  witnesses  able  but  unwilling  to  reveal  the  scope  and  nature  of 
Moscow's  endeavor  to  undo  our  society. 
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TUB  KILBOURN  CABB 

In  reaching  bln  decision  In  the  Watkins  cane,  (lie  Chief  Justice  relied  u|>on  nn 
nU-hut-forgoltcu  nnd  tong-neglected  Supreme  Court  case,  KUbourn  v.  T Hampton 
(193  II.  H.  108),  decided  In  1881,  mid  a  rut  her  singular  finding.  Warren  held 
that  the  legislative  pnrimso  behind  the  questioning  of  Watkins  had  not  been 
disclosed  to  him  with  “Imlispnlnhlc  clarity.” 

This  assertion  Ju  slice  Clark  disputed  in  his  dissenting  opinion,  bluntly  and 
s|*col Ileal ly.  Clark  noted  that  the  committee  chairman  remarked  u]>on  ojK*nlng 
the  hearing  that  the  House  had  referred  to  the  committee  (the  House  Un- 
Amerlcnn  Activities  Conimllleo)  n  hill  which,  If  enacted,  would  limit  the  benefits 
of  tbe  National  Labor  Act  to  unions  not  Communist  controlled.  H  was  under¬ 
stood,  said  Clark,  that  the  committee  was  inquiring  Into  the  extent  of  Communist 
Influence  In  unions  in  the  Chicago  area,  mid  that  Watkins  clearly  knew  the 
legislative  purposes,  as  was  evidenced  hy  his  formal  statement. 

Chirk  obviously  thought  tills  objection,  u|>oii  which  the  Chief  Justice  based 
tbe  reversal  of  Watkins1  conviction,  a  quibble.  Upon  KUbourn  v.  Thompson 
Warren  relied  for  obiter  dicta,  questioning  tbe  propriety  of  the  Un-American 
Activities  Committee's  jiosscsslon  of  tbe  subi>en«  jwwer,  Congress’  right  to  Inter¬ 
rogate  private  persons,  and  ttie  right  to  any  Inquiry  where  a  narrow  legislative  in¬ 
tent  Is  not  proclaimed. 

The  contention  that  Watkins  was  not  sufficiently  appraised  of  the  legislative 
Intent  can  bo  understood  l*\st  by  a  reference  to  Kllhouru.  For  there  the  1881 
Court  found,  with  some  reason,  that  the  House,  In  establishing  a  committee  to  in- 
qulro  Into  an  ns|»eot  of  the  historic  crash  of  the  hanking  Ann,  Jay  Cooke  &  Co.,  had 
neglected  to  state  or  Imply  n  legislative  Intent.  To  bring  Watkins  Into  line  with 
Kiiliourn,  therefore,  It  was  necessary  to  raise  n  doubt  nlsmt  the  current  com¬ 
mittee's  proclamation  of  Intent. 

The  KUbourn  citation  Itself  casts  a  reflection  upon  the  liberalism  of  the  Court’s 
motives.  As  the  only  Supremo  Court  decision  attacking  the  congressional  right 
to  free  Inquiry,  It  bus  drawn  the  devastating  fire  of  liberal  historians  of  the  Court 
for  three  generations.  Tbe  House,  obviously,  was  acting  In  Its  “Informing”  ca¬ 
pacity  when  It  authorized  the  Inquiry  Into  a  real-estate  pool  involved  In  the 
Cooke  failure.  KUbourn,  tbe  i>ool  manager,  resisted  tbe  committee,  was  adjudged 
guilty  of  contempt,  Imprisoned,  gullied  freedom  on  a  writ  of  habeas  corpus,  and 
sued  the  Ranker,  the  committee  members,  and  tbe  Sergeant  at  Anns,  Thompson 
(from  whom  the  case  derives  half  Its  title),  for  false  arrest.  The  District  of 
Columbia  Supreme  Court  upheld  the  defendants,  the  United  States  Supreme 
Court  reversing. 

The  KUbourn  Court  held  that  the  House,  In  the  absence  of  Intent  to  legislate, 
had  no  authority  to  make  “Inquiry  Into  the  private  affairs  of  the  citizen,"  much 
less  punish  film  for  silence.  The  Justices  concluded : 

“This  Court  does  not  concede  that  the  Houses  of  Congress  possess  this  gen¬ 
eral  power  of  punishing  for  contempt.  The  cases  In  which  they  can  do  this 
are  very  limited.  The  House  of  Representatives  Is  not  the  final  Judge  of  Its  own 
|K)wer  and  privileges  In  coses  In  which  the  rights  and  liberties  of  the  subject  are 
concerned,  but  the  legality  of  its  action  may  be  examined  and  determined  by 
this  Court." 

If  we  are  to  Judge  the  desires  of  the  Chief  Justice  hy  the  Internal  evidence  of 
his  Watkins  opinion,  KUbourn,  once  he  had  got  over  the  hurdle  of  Intent,  fitted 
his  purposes  w  ith  exactitude. 

Prof.  James  M.  Landis,  wdio,  holding  office  under  President  Franklin  D.  Roose¬ 
velt,  was  accounted  a  New  Deal  liberal,  expressed  the  liberal  consensus  con¬ 
cerning  KUbourn  In  the  Harvard  Law  Review  of  December  1928,  under  the  head¬ 
ing,  “Constitutional  Limitations  on  the  Congressional  Power  of  Investigations," 
wherein  he  wrote : 

“•  •  ♦  no  standard  of  Judgment  can  be  developed  from  KUbourn  v.  Thompson . 
Its  result  contradicts  nn  unbroken  congressional  practice,  continuing  even  after 
the  decision,  with  the  Increasing  realization  that  committees  of  Inquiry  are  nec¬ 
essary  In  order  to  make  government  effectively  responsible  to  the  electorate." 

Concerning  the  doctrine,  so  fervently  announced  by  Warren,  that  a  House  of 
Congress  or  a  committee  thereof  must  explicitly  state  the  immediate  purpose  of 
an  inquiry  In  advance,  Landis  protested : 

“That  Is  must  anuounce  a  precise  choice  before  adducing  evidence  necessary 
for  a  proper  Judgment,  Is  to  Insist  upon  leaping  before  looking,  to  require  of 
Senators  that  they  shall  be  seers.  The  grant  of  legislative  powers  by  the 
founders  in  1789  carried  no  such  implications." 
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ri\r,  t'OUMPNlHTH  ArgitlttFII 

In  the  California  Communist  rases,  lids  Court  flagrantly  doimmsi  rated  On* 
truth  of  tin*  lute  Chief  Justice  Charles  Hvans  I  Indium*  Ironical  n|ilii>rlHiu  Oml 
'Mlu*  law  la  wlmt  On*  Judges  any  0  Is."  Tlu*  majority,  again  with  Jnsllrt*  Clark 
an  On*  loin*  dissenter  (although  Justice  Harold  ll«  tlurtou  demurred  on  one 
point),  distorted  On*  verb  "organise"  In  On*  Htnll li  Act  out  of  recognition  by  ll* 
framer  or  On*  Members  of  Congress  who  passed  11.  Tin*  HmlOi  Art  Included 
On*  organisation  of  On*  Communist  conspiracy's  inyrlmt  agencies,  committees, 
«inl  "fronts."  Tin*  Court  conduct!  On*  meaning  to  On*  roorgnulralfnn  «»f  the 
Communist  Parly,  IT.  M.  A.,  In  IlMb,  Invalidating  Unit  section  of  On*  net  am 
bearing  upon  On*  defendants  tm  On*  Minimi  of  On*  statute  of  limitations.  Hlnco 
the  Stuff  It  Art  hconnn*  law  In  1010,  tlu*  Congress  hardly  could  have  brought  tin1 
10 1 A  reorganisation  Into  purview. 

Tlu*  live  defendants  wore  acquitted  on  tlu*  ground  of  "Insufficient"  evidence. 
Oil  llilit  twlnt.  Justice  Clark  mild : 

"This  Court  should  not  acquit  anyone  here.  In  tts  long  history,  !  dud  no 
cam*  In  which  an  acquit  tat  Ims  been  ordered  hy  Oita  Court  solely  on  l  lie  facia. 
It  la  (somewhat  late  to  start  In  now  usurping  the  function  of  the  Jury,  especially 
when*  new  trials  an*  to  he  held  covering  the  mime  charges." 

The  Warren  Court*  never  Impressed  hy  rights  claimed  hy  the  Hlatcs,  found  no 
difficulty  on  dune  IT  In  denying  the  right  of  Ihe  New  Hampshire  Nupreinn  Court 
to  hold  a  Soolaltst  nil  tor,  Paul  Hwcosy,  In  ooutempt  for  refusing  to  niiHwer  ques- 
Ilona  hy  the  Stale's  attorney  general,  tiding  for  Ihe  legislature,  regarding  u  lec¬ 
ture  Nweosy  had  delivered  at  the  Pldvorstty  of  New  Hampshire.  The  attorney 
general  was  seeking  to  discover  what  aillllattona  Swooay  had.  If  any,  with  the 
Communist  conspiracy.  The  Court V  decision  followed  Kllhourn  on  the  subject 
of  legislative  Intent. 

A  tendency  of  the  Court  In  lirtO  to  auhdltulc  itorsonnl  IncUimttnn  for  prin¬ 
ciple  mown!  the  "Groat  Dissenter,'1  Oliver  Weiulcl  Holmes,  to  n  frank  deroga¬ 
tion  of  Ida  colleagues.  Dissenting  In  a  ease  where  the  majority  applied  the 
due  process  clause  of  the  Mth  ainendmcut  against  wlmt  he  considered  n  eon* 
slitutlouat  right  of  Missouri,  he  wrote* 

,%Aa  the  divisions  now  stand,  t  see  hardly  any  limit  hut  the  sky  to  the  tnvnll* 
dating  of  those  rights  If  they  happen  to  strike  a  majority  of  the  Court  as,  for 
any  reason,  undesirable.'* 

Justice  Holmes  further  doubted  that  Ihe  14th  amendment  'Hvas  Intended  to 
give  ns  carte  blanche  to  embody  our  economic  or  moral  beliefs  In  its 
prohibitions." 

In  the  Stove  Nelson  ease,  the  Court  ruled  that  the  Pennsylvania  courts  had 
no  power  to  Investigate  or  art  upon  Communist  Issues  because  the  Smith  Art 
preempted  that  Held  to  the  FVdernl  Hover nment.  Congress  had  not  ho  stipu¬ 
lated  or  Intended.  The  Nelson  decision  had  tho  effect  of  dismantling  ihe 
Investigative  machinery  of  the  many  States  Inquiring  Into  tho  Communist 
conspiracy. 

The  Warren  Court’s  decisions  in  the  so-called  Communist  cases  from  Nelson 
to  June  17,  in  the  sociologically  founded  desegregation  school  case  uf  1954,  the 
Hu  Pont  antitrust  case,  and  the  Girard  College  ease  which  opened  the  door  to 
tho  State's  interference  in  the  Institutions  nnd  associations  of  society,  Indicate 
that  this  Court  employs  criteria,  constitutional  or  not,  that  can  fairly  l»c  termed, 
in  lawyer's  English,  "terms  of  art," 

wnrt 

What  lies  behind  the  Court's  lenity  toward  witnesses  nnd  petitioners  asso¬ 
ciated  with  the  Communist  cause?  Who  can  tell  whnt  goes  on  In  the  somewhat 
commonplace  minds  of  the  Court’s  majority,  none  of  whom  was  known  as  a 
leader  of  the  bar  or  (except  for  the  literate,  mercurial  Frankfurter)  for  any 
intellectual  distinction  before  mounting  the  bench?  All  owe  their  immense  dig¬ 
nity  and  well-remunerated,  lifetime  jobs  to  accidents  of  patronage,  religion,  or 
geography.  The  Chief  Justice,  himself,  can  only  be  supposed  to  hold  his  ele¬ 
vated  office  because  he  made  the  expedient  choice  at  the  Republican  National 
Convention  of  1952;  certainly,  no  previous  attainment  as  a  jurist  or  scholar 
recommended  him. 

Why  should  the  Court's  majority  steadfastly  inhibit  the  Congress  nnd  the 
executive  arm  in  exercising  vigilance  against  so  awful  an  endeavor  to  destroy 
us?  Frankfurter  In  the  1920’s,  Black  in  the  1930's#  powerfully  maintained 
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I  In*  right  nf  free  Ituitilry  lo  Congress  ngnlnftt  tfit«  HMw*n.  Hark  In  1(01,  Kiri 
Warren,  rifting  (o  tint  governorship  of  Cntlfornln  on  the  strength  of  IiIk  prose* 
nil  loh*  of  Communist  iidsehlofmnkors  a*  attorney  genera),  recognized  thn  face 
nf  l tin  enemy.  The  California  Pnrolo  lion ril  had  freed  H  Communist  goons, 
sentenced  to  20  years  for  murder,  after  they  hud  nerved  only  n  tiffin  morn  limn 
'I  years  of  Ihelr  sen  I  euros.  Wnrron  expressed  Id*  outrage  and  morn  In  rt  news* 
lifipor  statement,  which  ended : 

“♦  •  ♦  The  murderer*  are  free  Imlny  no!  heenunn  they  nro  rehabilitated  erlml* 
nntft,  hill  because  they  nro  {Kill  1 1rnlly  (siwcrful  coinmunlNlIc  radical*.  Their 
pnrolo  Ih  Iho  culmlnntlon  of  n  sinister  program  of  subversive  poll  lies,  attempted 
bribery,  terrorism,  nml  Intimidation  which  luan  evidenced  Itself  In  so  many  way* 
itnrlng  Iho  past  a  year*. 

What  wnrrnnt  Imn  Wnrrcn  for  believing  lim f  t fin  fl<*onifniinlNl  radical*  nro  less 
indent  now  I  Imn  In  1IM1?  Or  les*  “sinister/’  Ics*  glflnl  In  “terrorism  nml  In* 
f  linlifnt  Ion”? 

.hisllro  Illnrk,  with  .IiihIIco  Wllllrim  O.  Douglas,  coiirurnsl  In  flit?  Cnllfornlfi 
Communist  cases,  tint  wont  further,  because  Ihoy  find  dissented  when  iho  Court 
liohl  Iho  Hnilth  Act  const  llullomil.  Ah  purl  of  Ids  concurrence,  lllnck  wrote: 

“The  llrftl  nnionilincnt  provide#  Ihe  only  kind  of  security  system  (lint  can 
preftorvo  n  fm*  government  -  one  Unit  Ioiivoh  Iho  wny  ojk*ii  for  jK-ople  fo  fnvor, 
discuss,  advocate,  or  Inclle  (o  eause*  nml  doctrines,  however  obnoxious  nml  nn* 
IngohlHtlc*  mich  view#  niny  he  lo  Ihe  rent  of  nx." 

Tim  ftfntcmcnl,  equaling  Ihe  right  of  the  elllzejj  freely  lo  hold  mid  present 
view#,  “however  obnoxious,”  with  Iho  disciplined  ullermico  nud  schematic  pro* 
grnni  of  world  oonimunlftiirK  fnhrle  of  mihonllmillon,  In  either  unhoIJcvnhly 
tint vo  or  nmtlvnled  hy  ft  hidden  spring.  Why  fthould  witnesses  In  IWi7,  with 
access  to  the  melhodft  mid  iterxonncl  which  Moscow*  Ih  lining  against  ns,  Ih*  re* 
HovchI  of  Ihe  necessity  of  Imparting  when  witnesses  In  ItKffl  w  ere  sternly  enjoined 
to  dlftetnHe  nil? 

It  has  hern  wild  tlmt  Ihe  Wnrren  Court  could  not  more  fnllhfully  hendvnnelng 
Iho  ComimuitHt  desire  lo  conquer  Hie  United  Htnles  from  within  If  each  week 
Iho  Justices  met  to  eon  rind  effectuate  Iho  Intent  ImdruelloiiH  from  the  American 
hrmieh  of  Agitprop  in  Moscow.  The  Intlmntlon  Ih  lrisiJp)>ortnhhj  nml  shameful, 
hut  Ihe  Court  him  Inhl  Itself  open  lo  It. 

I  prefer,  firing  nil  entry  ninn,  (o  take  the  ehnrllnhlo  view  Hint  IIiIh  Court  can 
no  more  decipher  the  will  of  the  Kremlin  thnn  It  can  bring  Info  workable  knowl¬ 
edge  Ihe  appalling  fnto  of  thaw  countries  which  have  fallen  to  communism  from 
Inlernnl  corruplloii. 

WAHRKN*!U.AOK*nOUOl#AS  AXIS 

Chief  Justice  Wnrren  made  hi#  sure-footed  wny  through  Ihe  depression  polities 
of  Cnllfornln,  Iho  **lm jti  nml  eggs,”  IJpton  Sinclair's  “end  poverty  In  Cnllfornlfi/’ 
nml  Ihe  ohl*iigc*|>enKloii  gimmicks,  opportunistically.  lllnck,  n  former  Ktt  Kluxer* 
Ih  somewhat  miHpect  In  terms  of  Integrity.  Dougin#,  Intellectually  on  the  li1ownjr 
-wide,  colull  Honed  Iho  Yulo  Law  School  to  It#  current  social  relatlvily  and  dog¬ 
matic  leftism,  He  has  been  n  kind  of  o|K*n*fnced  rul>e  among  the  artful  dodger* 
of  Soviet  |K?rmiaHlon.  Atone  among  ranking  American*,  Dougin*  rejoiced  at  the 
Soviet  Knibrnwy  last  November  over  Ihe  anniversary  of  the  October  revolution 
w  hen  Hungarian  women  nml  children -w  ere  breathing  their  last  finder  the  Mhard* 
of  Heel  army  tanks.  Douglas  seems.  to  me,  Incurably  frivolous. 

I  doubt  that  the  opportiinlidlc  Wnrren  and  Black  and  the  faintly  absurd, 
mountain-climbing  Douglas  would  deliberately  deliver  their  society  and  culture 
to  the  wolves  of  Moscow.  I  think  It  very  likely  that  they  would  do  so  Inadver¬ 
tently,  striving  to  make  time  with,  for  example,  the  Intellectual*  of  the  Wash¬ 
ington  Post,  which,  from  condemning  McCarthylsm  at  the  top  of  Its  lungs,  went 
on  to  pillory  something  It  called  comndtteelsm. 

The  Warren-Blaek-Douglas  axis  on  the  Court  lies,  In  my  judgment,  under  the 
nihilistic  blight  of  fashionable  liberalism.  Intellectually  Inadequate,  the  Justices 
of  ihe  childish  left  nilsfnkc  the  liberty  of  the  citizen  for  the  franchise  of  the 
Soviet  snbverslonist.  It  pains  me  to  say  this,  but  I  fear  that  we  have  a  dumb 
core  of  Ihe  Court  and  a  timid  fringe.  Justice  Burton,  who  should  know  better,  I 
put  in  that  fringe. 

CONGRESS  HAS  RECOURSES 

The  remedy  lies,  as  always  In  a  free  society,  with  the  people  and  their  tribunes 
in  the  Congress.  The  Congress  can  scarcely  forbear  taking  up  the  gage  thrown 
by  Wqrren  et  a).  If  Pot  McCarran  and  Bob  Taft  were  alive  and  functioning,  I 
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would  have  greater  assurance  regarding  Hie  outcome.  Tho  Congress  cannot  take 
Hie  assaults  In  the  Will  kins  case,  Hie  C *ntt fornln  cases,  ami  the  Jencks  case  lying 
down  unless  it  Is  willing  to  abdicate  Us  constitutional  functions  and  historical 
prerogative. 

Tho  Issues  are  Joined.  To  put  It  III  vulgar  terms,  they  Ho  between  tho 
arrogating  indltlcal  ncctdcnts  In  the  plushdlned  Supreme  Court  Huildlng  and  tho 
fre*dy  elected  Representatives  of  the  imopic  across  tho  Capitol  Pinza. 

Tho  Congress  has  ninny  recourses  If  It  Is  hold  enough  to  nssert  them.  It 
controls  the  purse.  The  Congress  conhl,  If  It  so  willed,  reduce  the  salary  of  Asso¬ 
ciate  Justices  from  $35,000  to  $11,500  n  year.  That  would  Inflict.  Nevoro  pain. 
Tho  Congress  could  Institute  an  Inquiry  Into  how  the  Court  has  become  so 
Indulgent  toward  persons  associated  with  communism.  It  could  suhiKam  ami 
punish  for  contempt  before  the  Court  could  get  annual  to  Interdicting  such 
processes. 

It  would  Ik>  Illuminating  to  know  why  the  Court  exhibits  such  Invariable 
tenderness  toward  citizens,  or  aliens,  called  before  congressional  committees  to 
render  an  accounting  of  their  commerce  with  the  devil.  We  probably  never  shnll 
know  unless  tkmgress  dually  reasserts  Its  power  as  a  historically  coequal  branch 
of  the  Covernment  that  isms! rains  us  nil. 


ITho  Ntttlonsl  Kevlcw,  July  20,  1057] 

Why  Not  Jnvkstkiath  tiik  Cupht? 

James  Hurnham 

An  editor  of  National  Review  argues  Hint  Congress  should  undertake  an  Investi¬ 
gation  of  the  workings  of  Hie  Judiciary  hi  order  to  determine  the  way  In 
which  to  answer  Its  recent  encroachments 

In  the  article  that  here  follows  I  seek  to  motivate  the  following  conclusion: 
A  congressional  investigation  of  judiciary  Is  the  best  present  reply  to  tho 
Supreme  Court. 

HOW  rOWKRVHI,  is  the  court } 

Iu  n  footnote  to  Federalist  No.  78,  Alexander  Hamilton  quoted  Montesquieu: 
“Of  all  three  powers  above  mentioned,  the  Judiciary  Is  next  to  nothing.1’  Am¬ 
plifying,  Hamilton  wrote:  “The -Judiciary,  from  the  nature  of  Its  functions, 
will  always  he  the  least  dangerous  to  the  political  rights  of  the  Constitution; 
because  It  will  be  least  In  a  capacity  to  annoy  or  Injure  them  ♦  •  •  The  Judi¬ 
ciary  ♦  ♦  ♦  has  no  Sntlucuco  over  either  the  sword  or  the  purse;  no  direction 
either  of  the  strength  or  of  the  wealth  of  the  society;  mul  can  take  no  active 
resolution  whatever.  It  may  truly  be  sale!  to  have  neither  force  nor  will,  but 
merely  judgement;  and  must  ultimately  depend  upon  tho  aid  of  the  executive 
arm  even  for  tho  efficacy  of  Its  judgments  ♦  •  •  It  Is  beyond  eonquirlson  the 
weakest  of  the  three  department  of  power;  [and]  can  never  attack  with  success 
either  of  the  other  two.** 

Chief  Justice  John  Marshall  was  repeating  the  same  essential  conclusion 
when  he  declared  In  1824:  “Judicial  power,  ns  contradistinguished  from  the 
power  of  the  laws,  has  no  existence.  Courts  •  •  ♦  can  will  nothing.”  And 
Justice  Owen  Roberts  echoed  In  1030:  “Alt  the  court  does,  can  do,  Is  to  an¬ 
nounce  Us  considered  judgment  upon  the  question.  The  only  power  it  1ms,  If 
such  It  may  be  called.  Is  the  power  of  judgment.” 

Reflecting  on  the  decisions  of  the  Karl  Warren  Court  in  re  Slochower,  Steve 
Nelson,  Watkins,  du  Pont,  Jencks,  Sweezy,  Girard  College,  the  Smith  Act  de¬ 
fendants,  what  are  we  to  make  of  this  traditional  estimate?  Were  Montes¬ 
quieu,  Hamilton,  Marshall,  and  Roberts  Ignorant  as  analysts  and  false  as 
prophets?  Have  changed  conditions  made  their  words  Irrelevant?  Or  have 
we  on  our  side  failed  to  make  necessary  distinctions? 

The  answer  is  suggested  in  the  same  Federalist  paper:  “Though  individual 
oppression  may  now  and  then  proceed  from  the  courts  of  Justice,  the  general 
liberty  of  the  people  can  never  be  endangered  from  that  quarter;  I  mean  so 
long  as  the  Judiciary  remains  truly  distinct  from  both  the  legislative  and 
executive  powers  *  •  ♦  Liberty  can  have  nothing  to  fear  from  the  judiciary 
alone,  but  would  have  everything  to  fear  from  its  union  with  either  [or  both] 
of  the  other  departments.” 
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And  Jm  tlilK  not  really  obvious?  Tbo  net  of  n  court  fs  n  Judgment,  and  this  enn 
bo  rendered  only  on  nit  Individual  complaint  Unit  is  brought— after  the  event — 
before  It.  The  court  cannot  directly  cohi|h»I  anyone  to  Initiate  the  complaint 
or  to  accept  Its  Ilndliigs.  Police  and  army— the  means  of  coercion— are  under 
command  of  the  executive,  not  the  judiciary.  The  courts  cunuot  even  unsure 
the  material  conditions  of  their  own  existence:  the  taxing  and  appropriating 
powers  belong  to  the  legislature. 

The  Judiebiry  can  usurp  undue  innvcr  only  with  the  supimrt  or  comjdlance  of 
tho  other  two  branches,  only  Jn  u  united  front  with  one  or  both  of  them.  In 
the  long  run  the  Judiciary  must,  Inevitably  lose  In  a  direct  conflict  with  the 
executive  and  legislature — If,  let  us  udd,  they  cliooso  to  fight. 

Not  merely  in  theory  tail  In  historical  practice,  our  system  provides  an  arsenal 
of  wentsms— loo  many,  perhaps— for  checking  Judicial  encroachment. 

TIIK  HISTORICAL  HKCOKfl 

lu  1810  the  Supreme  Court  ordered  the  Wheeling  A  Belmont  Bridge  Co.  to 
destroy  Its  bridge  over  the  Ohio  I  liver  as  an  "unlawful”  obstruction  to  naviga¬ 
tion.  The  company,  disregarding  the  decision  arid  a  subsequent  injunction, 
turned  to  Congress,  which  In  1852  passed  a  statute  declaring  the  bridge  to  be 
"a  lawful  structure."  The  Court,  accepting,  noted  that  although  the  bridge 
"may  still  be  nil  obstruction  in  fact,  it  Is  not  so  In  the  contemplation  of  law." 

In  1808,  when  Kx  parte  McCiirdlo— an  action  Uiut  implied  a  challenge  to  the 
constitutionality  of  tho  Itcconstriiction  Acts— was  actually  before  the  Court, 
Congress  passed  (over  President  Johnson’s  veto)  a  rider  rejieallng  the  Supreme 
Court’s  Jurisdiction  in  all  cases  nrlslng  out  of  tho  relevant  sfatute.  The  Court 
then  dismissed  tho  case.  Tho  Franklin  Roosevelt  administration  similarly  ex¬ 
empted  from  Supreme  Court  scrutiny  the  workings  of  the  wartime  Price  Con¬ 
trol  Act. 

Numerous  States  have  simply  refused  to  carry  out  Supreme  Court  writs,  or  to 
obey  Federal  court  injunctions,  nml  at  least  a  dozen  Slates  have  released  Federal 
prisoners  from  Jail,  Throughout  our  history,  Judgments  of  the  Federal  Judiciary 
have  frequently  been  softened,  bypassed  or  negated  by  many  kinds  of  "State 
interposition,"  as  In  tho  South  today,  lu  resistance  to  court  orders  for  racial 
integration. 

Congress’  act  of  March  1,  1803,  prohibiting  slavery  in  the  Territories,  flatly 
contradicted  tho  Drcd  Scott  decision. 

In  drawn-out  conflict  with  the  Court,  the  "political  departments"  have 
threatened  to  use,  and  have  a  number  of  times  actually  used,  their  power  to 
alter  tho  number  of  Us  members.  Under  the  original  Judiciary  Act  (1780) 
thcro  were  six  Justices  of  the  Supreme  Court.  As  episodes  in  Jefferson’s  struggle 
to  control  the  Court,  tho  number  was  changed  in  5  in  1801  and  hack  to  0  in  1802. 
It  was  raised  to  0  In  1837  (to  water  down  the  Influence  of  John  Marshall),  and 
to  10  In  1803  (to  give  the  North  a  safer  majority) ;  dropiied  to  7  In  1806  (to 
prevent  Andrew  Johnson  from  appointing  new  members),  and  rose  back  to  0 
In  1800,  when  Grant  could  name  the  new  Justices — who,  as  expected,  brought  a 
reversal  of  the  Court’s  previous  finding  against  the  Legal  Tender  Act.  Franklin 
Roosevelt’s  1037  Court-packing  proposal  was  never  adopted;  but  its  threat, 
combined  with  his  manipulation  of  public  opinion  and  Willis  Van  Devanter’s 
forced  resignation,  brought  the  Court  around  to  acceptance  of  the  New  Deal 
measures. 

Tho  Court  can  always  be  corrected  by  constitutional  amendment :  amendments 
XI,  XIII,  and  XV  were  specifically  adopted  In  order  to  overrule  Court  decisions. 
Impeachment  Is  also  always  a  formal  possibility,  although  It  has  not  been  at- 
tempted  for  Supreme  Court  Justices  since  the  Jeffersonians  failed  against  Salmon 
Chase.  Still,  even  the  latent  possibility  of  impeachment  serves  as  a  psychological 
curb  on  the  judiciary.  And  what  finally  settled  the  constitutional  problems  of 
slavery  and  secession  was  the  bloody  arbiter  that  has  always  been  the  court  of 
last  appeal. 

CONGRESSIONAL  CONTROLS 

The  Constitution  provides  for  only  the  barest  minimum  of  our  judicial  system ; 
all  the  rest  is  for  Congress  to  determine.  The  Constitution  decrees  "one  supreme 
Court”  (composition  unspecified),  but  only  "such  inferior  Courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish."  These  inferior  courts — their  num¬ 
bers,  kinds,  jurisdiction,  funds,  duties,  rules,  their  rights  to  Issue  writs  and 
injunctions  and  orders — exist  only  by  virtue  of  congressional  statute. 
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Hut  the  Supreme  Court  llnolf-  though  existing  by  constitutional  mid  not  slain- 
tory  tint — Ih  not  exempt  from  congressional  control.  The  immhor  of  (f n  members. 
Uh  budget,  oven  where  and  when  It  meets,  are  subject  to  the  legislative  will. 
The  Consttl  niton  assigns  the  Hnpremo  Court  "original  Jurisdiction”  only  "In  all 
Cases  affecting  Ambassadors,  otticr  tmhllc  Ministers  and  Consuls,  mul  I Iioho  In 
which  a  Slate  shall  he  Early.”  Thin  paragraph  (Iti  art.  Ill,  rim’.  2)  then  con¬ 
cludes:  "Iti  alt  the  other  Canes  lieforo  mentioned,  the  supremo  Court  shall  have 
nptiellate  Jurisdiction,  hath  uh  to  I, aw  and  Kit  cl,  with  nnvh  /v'-rrop  float,  ami 
timfer  tMch  ttctfutalinn*  at  Ihv  Caar/rctt  nhatl  ainAe.”  |  My  Unties.  1 
\a>{  uh  also  note  that  the  Jusllcc*  do  not  grow  Tops.v-llko  front  the  heueh. 
They  are  selected  by  the  Chief  Executive  and  continued  by  one  House  of  the 
Legislature.  Though  by  virtue  of  permanent  appointment  and  human  mutability, 
they,  like  oilier  men,  change  through  the  year,  they  nml  their  Court  UHnnlty  re¬ 
lied  the  baste  opinions  mul  values  of  Ihose  who  have  chosen  them.  The  members 
of  the  present  Court  were  npitnluled  by  Franklin  Itoosevelt,  Hurry  Triinmn,  mid 
Dwight  Elsenhower,  and  In  each  ease  confirmed  by  a  legislative  clmmher  tending 
toward  subservience  to  the  executive  power,  Tho  Court  Is  a  prod  not  of  New 
Dcattsm,  Katr  Dcnllsm,  modern  Uepuldlennlsm — -lit  short  of  the  egalitarian, 
demagogic,  welfare-statist  Ideology  of  contemporary  tlhernllsm.  It  hehaves  as 
we  should  expect  It  to  belmve. 


TO  ACT  OR  NOT  TO  ACT 

The  Court  decided  that  Ihe  Du  l\mt  holding  of  |>ercent  of  General  Motors 
common  stock  ts  Illegal  under  section  7  of  Ihe  Ctnytoii  Act,  II  Is  naive  for  those 
who  object  to  the  ruling  lo  hlame  only  the  Court.  The  executive  arm,  not  the 
Court,  brought  the  suit  against  Da  Cotit.  Congress  could  overturn  the  decision 
In  a  day  by  a  MU  repudiating  Ihe  Court’s  Interpretation  of  section  7,  hut  there 
ts  no  reason  to  think  that  a  majority  In  Congress  or  In  the  Nation  wants  It  over¬ 
turned. 

Tn  the  Steve  Nelson  decision  the  Court  declared  that  Congress  had  "pre¬ 
empted"  the  Held  of  subversion  for  the  Federal  Government,  and  thus  "super¬ 
seded"  all  State  laws  thereon.  (Nelson  himself,  having  lieen  convicted  under  a 
IVnnsylvmda  law,  was  set  free.)  This  decision,  like  others  of  the  Karl  Warren 
Court,  Is  simultaneously  a  blow  at  Slates  rights,  an  encroachment  on  the  Legis¬ 
lature,  and  a  setback  to  domestic  security.  Hut  here,  too,  an  easy  method  of  cor¬ 
rection  ts  at  hand:  Congress  need  only  repudiate  the  Court’s  dicta,  ami  declare 
that  the  national  laws  on  subversion  supplement,  without  supplanting,  tho 
State  laws.  The  last  and  the  present  Congress  have  failed  to  dp  so.  It  Is  to 
be  noted  In  this  Instance  that  the  Executive,  tu  practice  If  not  always  In  words, 
agrees  with  the  con  trait*  tug  tendency  expressed  by  the  Court.  Congress  ts  too 
lethargic  or  too  divided  to  take  the  Initattve  on  Its  own. 

The  immediate  response  to  the  Jencks  decision  on  opening  confidential  flics 
Is  an  Instructive  contrast  Here  the  Executive  (spurred  no  doubt  by  Mr.  J.  Edgar 
Hoover)  as  well  as  Congress  reallr.es  that  the  Court’s  ruling  might  make  a 
shambles  out  of  law  enforcement.  Within  a  couple  of  days  tho  administration 
came  up  with  a  proposed  bill  to  plug  the  gap,  and  Congress  prepared  to  net 
on  It,1 

The  recent  decision  freeing  a  number  of  California  Communists  convicted 
under  the  Smith  Act  was  based  partly  on  technicalities,  partly  on  a  constitu¬ 
tional  Interpretation  of  the  first  (free  speech)  amendment,  and  partly  on  a 
criticism  of  the  evidence  adduced  at  the  trial  as  "insufficient.”  The  Court’s 
criteria  would  make  It  hard  to  convict  anyone  of  any  kind  of  subversion  unless 
he  were  caught  throwing  a  bomb.  Hut  under  its  constitutional  powers  Congress 
could  remove  all  questions  of  fact  In  these  cases  (including  the  question  whether 
the  Communist  Party  is  a  conspiracy  or  a  debating  club)  from  the  appellate 
jurisdiction  of  the  Court :  and  could  without  too  much  difficulty  revise  the  rather 
sloppy  wording  of  the  Smith  Act. 

Even  the  Court’s  decisions  on  school  Integration  would  not  have  much  practical 
meaning  if  they  were  not  correlated  with  already  existing  political  trends. 
Brotcn  v.  Board  of  Education,  In  the  three  years  since  it  was  rendered,  would 


lXot  In  rvspect  to  a  salary  cot  applicable  to  sitting  members,  however.  In  fata  sugges¬ 
tion  that  this  would  be  an  effective  way  to  discipline  the  Justices  (National  Review, 
July  6>,  Mr.  Forrest  Davis  overlooked  the  constitutional  Injunction  (art.  III.,  sec.  1)  that 
their  compensation  “shall  not  be  diminished  during  their  continuance  In  office." 

*  Though,  as  Mr.  Bozell  explains  In  this  issue,  the  bill  itself  Is  faulty. 
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imt  have  timl  whip  rPiKTruwliniH  If  Hip  Hwilllvp  mill  Omgrcss  had  been  sharply 
npIHiHPtl  In  It,  mid  If  It  had  bwu  wholly  out  of  lino  with  nntloiml  scullmcjit.  'Hip 
truth  Is  that  Hip  executive  establishment  agrHw  with  It :  Ixith  with  Iho  policy  of 
school  hilcgrallun,  ami  with  the  iihp  of  national  |siwer  to  coerce  the  Slates  to 
parry  out  that  isilley. 

Ah  on  many  of  Hip  other  Issues,  congressional  opinion  Ih  divided.  If  It  wore 
llrinty  optHiHHl,  Congress  would  hy  now  tmvo  taken  awny  the  |x»vvrr  of  Hip  circuit 
ixnirtH  to  Issue  Hip  orders  hy  wlilcli  they  urn  Implementing  Brown  v.  Board  of 
I'tlHcntlon,  ami  would  have  iiiiuIp  a  stub  at  removing  Hip  Putin;  field  of  education 
from  Federal  jurisdiction. 

I iiHftonl,  Hip  IIoiimp  Jinn  Just  passed  and  Hip  Senate  Ih  now  considering  a  Civil 
ItlghlH  Arl  that  would  not  dlinlnlHh  tint  viiHtly  extend  Hu;  power  of  the  Federal 
courts  to  coerce  tmllvIdualH,  total  communities  and  StnteH  In  those  racial  matters. 
For  Ihp  prrxcnt  II  Ih  only  Slate  InlerfHiHltloii  Ihut  la  offering  any  serious  reslst- 
imep  fo  Hie  Integration  rulings. 

TIIK  OKNKRAL  THKNIl 

Sonin  of  Hip  iirtihfeniH  raised  hy  HiK'dflc  decisions  of  the  Furl  Warren  Court 
can  Ik*  bundled,  nud  In  untile  canes  even  will  he,  hy  sped  lie  legislation,  Hut  there 
Is  also  the  more  general  problem  of  Ihe  Court's  fundniaental  trends,  to  wit:  (1) 
11k  assault  oil  States'  rights;  12)  Its  legal  sabotage;  of  security  measures;  (H)  Its 
encroachments  on  (he  other  two  brunches  of  government,  es]>cc]n1Iy  on  the 
legislature,  reaching  ti  climax  In  the  Watkins  decision,  which  presumed  to  tell 
Congress  how  to  go  about  Its  sovereign  business  of  legislating. 

Ih  there  nny  fiction,  iKillflcally  feasible  at  present,  that  would  In  some  measure 
counter  these  I  rends,  mid  pull  the  Court  hack  toward  Judicial  continuity  and 
restraint? 

Impeachment  or  nny  of  several  constitutional  amendments  <*ouhl  of  course 
do  so,  hut  these  means  (oven  If  desirable)  ore  for  the  time  being  excluded  In 
practice.  Nor  would  a  Court-parking  bill  make  much  sense.  In  the  unlikely  event 
Hint  Congress  would  vole  It,  wlint  |sdnt  would  there  be  In  having  President 
Klsenhower  name  another  half  dozen  Karl  Warrens? 

There  remains,  however,  a  traditional  but  hitherto  unmentloned  alternative: 
u  congressional  Investigation  of  the  Federal  Judiciary,  In  particular  of  the 
Supremo  Court 

Whatever  Its  collective  attitude  on  States  rights,  Congress  Is  overwhelmingly 
opposed  to  Ihe  Court's  dilettante  treatment  of  security;  and  Congress'  own 
IHditleal  existence  Is  threatened  hy  Ihe  Court’s  tendency  to  transform  Itself  Into  a 
supremo  legislature.  Very  practical  motives  thus  prompt  Congress  to  some  sort 
of  broad  counteraction.  A  thorough  Investigation  would  be  both  effective  In 
Itself  mid  the  best  way  of  determining  exactly  what  further  steps  are  needed. 

Instituted  under  Congress'  constitutional  mandate  to  ordain  and  establish 
the  Inferior  courts,  to  regulate  the  appellate  jurisdiction  of  the  Supreme  Court, 
and  to  provide  the  funds  for  the  maintenance  of  the  Judiciary  establishment,  the 
propriety  of  such  an  Investigation  could  not  be  challenged  even  under  the  provoca¬ 
tive  reasoning  of  the  WatklnH  decision.  The  legislative  objective  would  be  clear- 
cut:  to  determine,  by  examining  the  workings  of  the  Judiciary,  what  changes. 
If  any,  should  be  made  In  the  Judiciary  Act  and  other  statutes  regulating  the 
judiciary  in  order  to  ensure  Its  efficiency  and  effectiveness  in  fulfflllng  Its  assigned 
role  under  the  laws  and  Constitution  of  the  Nation. 

As  directly  relevant  to  such  an  Inquiry  the  investigative  committee  would  pre¬ 
sumably  wish  to  discover  the  way  In  which  the  staffs  of  the  Supreme  Court  and 
the  Inferior  courts  are  selected,  the  functions  of  law  secretaries  and  other  aides 
of  the  judges,  the  exact  manner  in  which  decisions  are  being  prepared  and  writ¬ 
ten— and  by  whom. 

During  the  past  two  decades,  comparable  congressional  research  has  turned  up 
some  remarkable  facts  concerning  many  executive  agencies  and  certain  of  Con¬ 
gress’  own  committees.  Congress  found,  for  example,  that  though  some  of  its 
committee  orders  and  reports  had  been  signed  by  a  Gerald  Nye,  a  Harley  Kilgore, 
a  Claude  Pepper,  James  Murray,  or  Bobert  I*a  Follette,  they  had  been  written 
largely  by  an  Alger  Hiss,  John  Abt,  Henry  Collins,  or  other  Communist  or 
fellow-traveler.  (Come  to  think  of  it,  before  going  to  work  for  Congress  Alger 
Hiss  had  started  his  career  as  law  secretary  to  a  member  of  the  Supreme  Court.) 
It  would  be  more  than  idle  interest  to  learn  Just  how  books  by  fellow-travelers 
were  cited  among  the  authorities  of  Brown  v.  Board  of  Education*  and  how  the 
Smith  Act  decision’s  amazing  comments  on  the  nature  of  the  Communist  Party 
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were  arrived  nt.  Ami  a  study  of  the  recent  swelling  of  ihc  Federal  Injunctive 
lwwer  would  In'  worthwhile  from  every  fnilut  of  view. 

In  n  Republic  Micro  In  nothing  sacrosanct  about  tlm  Judiciary  to  exempt  It  from 
scrutiny  by  the  legislative  representatives  of  the  )>eoplc.  If  the  judiciary  has 
nothing  to  hide— ns  we  must  presume— It  should  welcome  u  serious  mid  public 
inquiry.  If  the  Judges  have  been  Inching  beyond  their  due  role  In  n  republican 
system*  nti  open  Investigation  by  the  sovereign  legislature  Is  an  Ideal  means  to 
remind  them  of  the  traditional  duties  nnd  restraints  that  hind  the  true  Judicial 
conscience. 

Is  Congress— are  Congressmen— afraid  of  the  Court  V  Under  the  CourCs  galling 
crossfire  Tom  Walsh  or  Cat  McCurron  would  not  have  waited  Mils  long,  wo  onn 
ho  sure,  to  propose  such  nil  Inquiry.  And  how  quickly  el  I  her  one  of  those  lough, 
lighting  Americans  would  Imvo  JuiiiikhI  for  theehuuee  to  lieud  It. 


I  The  Xiillminl  Itcvlcw,  Srph'iubcr  7,  10571 
Can  Conohkssioxai.  Invkhtioations  Sckvivk.  Watkins? 
lty  William  A.  Rusher 

A  former  eouusel  to  the  Senate  Internal  Security  Subcommittee  explains  why 
the  Watkins  case  cripples  Congress  In  a  new  nml  peculiarly  deadly  way 

As  associate  «*onnsel  to  the  Senate  Internal  Security  Subcommittee  during  the 
IS  months  ending  til  August,  I  was  able  to  study  nt  close  quarters  the  Impact 
of  recent  Supreme  Court  decisions  on  congressional  Investigations  of  commu¬ 
nism,  For  u  Mine  It  was  iRisslble  to  contend  that  the  Court  was  concerned  only 
with  erecting  additional  procedural  "safeguards.’*  llut  In  Hulled  States  v.  Wat- 
kins,  handed  down  Just  2  months  ago,  the  Elsenhower  Court  revealed  n  deadly 
purpose.  Today  the  Issue  Is  no  longer  the  much-hclniiored  “methods*'  of  the 
committees,  but  tlietr  authority  to  usk  questions— In  effect,  their  very  right  to 
exist.  The  benign  judicial  gaze  has  become  a  glare. 

One  must  boar  In  tulnd  Mint  every  congressional  Investigating  committee  Is 
created  by  a  resolution  of  the  Senate  or  House,  authorizing  It  to  Investigate 
designated  subjects.  Once  created,  the  eommtHoo  proceeds  by  asking  questions 
of  persons  who  have  the  Information  Congress  wants.  This  means,  when  In¬ 
vestigations  of  communism  are  concerned,  interrogating  those  most  conversant 
with  current  Communist  practices:  the  Communists  themselves. 

The  classic  rejoinder  of  the  Communists  was  to  invoke  the  fifth  nniemlmcnt — 
to  swear  that  n  truthful  answer  would  tend  to  Incriminate  them.  Hut  despite 
the  frequency  with  which  Communists  used  the  fifth  nmeudment,  they  never 
learned  to  enjoy  it.  The  trouble  was  that  Congress  mid  the  public  hml  seen 
through  the  device,  and  Its  use  by  Communists  gave  rise  to  Inimical  legislation. 
Moreover,  Invoking  the  fifth  amendment  on  party  membership  or  related  ques¬ 
tions  Invited  considerable  social  nnd  economic  penalties — the  loss  of  friends,  the 
loss  of  one's  Job,  nnd  so  forth.  This  year,  for  example,  Western  Union  nnd 
MCA  sus|)ended  several  employees  who  invoked  the  fifth,  nnd  the  International 
Association  of  Machinists  followed  suit.  Such  consequences  explain  why  Com¬ 
munist  witnesses  so  often  nnd  so  ostentatiously  Invoked  the  first  (free  speech) 
nmeudment  along  with  the  fifth,  hoping  to  dilute  the  taste  of  the  latter.  (One 
agitated  recalcitrant  recently  went  so  far  ns  to  cite  not  only  the  first  nnd  fifth 
amendments  but  the  entire  Rill  of  Rights  nnd  the  3flth  nrtfcle  of  Magna  Carta.) 

PRACTICAL  BV81NE8S 

Even  so,  the  Communists — at  least  the  known  Communists — almost  never 
failed  to  take  the  fifth,  for  practical  reasons.  Relng  n  busy  little  conspiracy 
with  a  world  to  win,  communism  cannot  afford  to  let  many  of  Its  limited  num¬ 
ber  of  agents  languish  Indefinitely  In  Federal  jails,  paying  the  penalty  for  perjury 
or  for  a  theatrical  gesture  of  contempt  of  Congress. 

The  only  exception  to  this  rule  was  the  Communist  who  was  so  well  camou¬ 
flaged  that  the  party  was  willing  to  run  the  calculated  risk  of  a  contempt 
prosecution  rather  than  expose  him  to  the  social  dangers  involved  In  pleading 
the  fifth.  In  such  cases  (the  classic  one  Is  Alger  Hiss)  the  witness  would  often 
simply  lie  to  the  committee,  and  gamble  that  there  wasn’t  enough  usable  evi¬ 
dence  to  put  him  in  jail.  Or  If  this  was  deemed  too  risky,  he  could  decline 
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to  answer  on  some  ground  other  than  (ho  fifth  (tho  inoro  Idealistic,  the 
hot  lor).  In  dolin'  so,  tho  concealed  Communist  hanked  on  fjecomlng  Indlslln- 
gtilslmhlo  from  thoso  chronic  rnrniairt  watchers  of  our  liberties  who,  having  no 
urgent  need  to  stay  out  of  Jail,  will  court  contempt  proceedings  for  the  sheer 
ilirlll  of  defying  it  McCarthy  or  u  Walter  or  mi  Eastland.  Moreover,  even  If 
prosecution  for  |>orJury  or  contempt  ensued,  It  wns  always  |K>ss1bh»  Hint  tho 
witness  might  win  an  ncfpdltnl  hy  Inducing  some  helpful  Judge  to  find  n  defect 
lit  the  procedure  of  the  hearing  or  hold  Hint  the  committee  had  overstepjted 
its  authorized  Jurisdiction.  (Former  Harvard  professor  lx*on  Kamln  was  the 
hemdlclary  of  tills  sort  cf  Ittek.) 

Nevertheless,  the  fifth  uint- udmeiit  remained,  for  the  reasons  I  have  outlined, 
the  staple  diet  of  most  Communists  npjieurlng  fiefore  congressional  committees. 
And  so  well  settled  did  the  law  oti  these  subjects  become  that  a  sort  of  rough 
modus  vlvemlt  was  ulllmately  achieved  Ixdween  (lie  committees  and  the  handful 
of  attorneys  who  represent  most  Communists  summoned  to  testify.  The  com¬ 
mittee  memlx'rs  could  be  dejiended  on  to  Insist  Hint  the  witness  who  refused  (o 
answer  rpiestlons  must  explicitly  Invoke  the  fifth  or  face  contempt  proceedings; 
and  tin*  |Mirly’s  attorneys  would,  In  turn,  prepare  I  heir  clients  to  comply,  as 
succinctly  ns  possible. 

Ironically,  It  took  a  Liberal  to  iiercelve  that  the  Elsenhower  Court  could  he 
Induced  to  furnish  the  (kimmunlsls  an  escape  from  this  monotonous  predica¬ 
ment— nu  eseniK*  Hint  not  even  their  own  able  lawyers  had  over  dreamed  possible. 
Tho  man  of  destiny  wns  the  Irrepressible  Joe  Rnuh,  recognizable  as  head  of  the 
ADA  mul,  hy  those  who  know  Ihc  great  story  of  Paul  Hughes,  ns  chief  paymaster 
to  anti-McCarthy  confidence  men.  Representing  John  Watkins,  a  disillusioned 
laborer  In  the  Red  vineyards  with  a  tender  solicitude  for  the  privacy  of  his 
former  comrades,  Ranh  convinced  the  Court  that  Watkins  should  not  be  com¬ 
pelled  to  toll  the  House  Committee  on  Un-American  Activities  the  names  of 
persons  he  had  known  ns  Communists,  for  a  new  and  Ingenious  reason. 

Mr.  Itauli  did  not  seek  acquittal  for  his  client  on  the  familiar  ground  that  there 
had  been  a  defect  In  the  committee's  procedure;  Indeed,  (tic  committee's  pro¬ 
cedure  wns  Impeccable.  Nor  did  Mr.  Rauh  reiterate  the  ohl  argument  (most 
often  employed  against  McCarthy's  Hovernment  Operations  Committee)  that  the 
committee  had  gone  beyond  tho  scope  of  the  authority  conferred  ui>on  It  by  Its 
parent  body. 

Chief  Justice  Warren,  finding  for  the  defendant,  explained  the  Court's  (and 
Ranh's)  reasoning  ns  follows: 

“It  would  be  difficult  to  Imagine  a  less  explicit  authorizing  resolution  (than 
that  of  the  House  Committee  on  Un-Arnerlrnn  Activities).  Who  can  define  the 
meaning  of  "un-American"?  •  *  1  The  committee  Is  allowed,  In  essence,  to 
define  its  own  authority,  to  choose  the  direction  and  focus  of  Its  activity.  Yet  It 
Is  impossible  In  (Ids  circumstance,  wtlh  constitutional  freedom  in  Jeopardy,  to 
declare  that  the  committee  has  ranged  beyond  the  area  committed  to  it  by  Its 
parent  assembly  because  the  boundaries  are  so  nebulous." 

Whatever  else  may  be  said  of  these  comments,  they  at  least  have  the  merit  of 
candor.  Finding  itself  thwarted  In  upholding  the  customary  objection  that 
the  committee  had  overstepped  Its  authorized  Jurisdiction,  the  Court  Instead 
asserts  that  tho  limits  of  the  eommltee's  Jurisdiction  are  too  vaguely  defined. 
To  cure  this  situation,  Chief  Justice  Warren  proceeded  to  lay  down  a  new  and 
sweeping  rule: 

"Protected  freedoms  should  not  be  placed  In  danger  In  the  absence  of  a  clear 
determination  by  the  House  or  Senate  that  n  particular  Inquiry  Is  Justified  by 
a  specific  legislative  need." 


MB.  WARREN’S  OPINIOX  VAOUE 

There  Is  the  nub  of  the  Watkins  case,  and  Its  meaning  Is  simple:  unless  the 
House  of  Representatives  Is  willing  to  engage  In  major  surgery  (for  example, 
limiting  the  appellate  jurisdiction  of  the  Supreme  Court),  It  must  redefine  the 
mandate  of  Its  Committee  on  Un-American  Activities  and,  to  a  considerable 
extent,  narrow  its  scope,  or  risk  successful  defiance  of  any  question  it  asks. 

But  Just  how  much,  and  how,  must  the  committee’s  mandate  be  narrowed  to 
satisfy  the  Court?  Does  the  language  last  quoted  mean  that  the  whole  House 
must  officially  approve,  in  advance,  every  Investigation  Initiated  by  the  commit¬ 
tee,  relating  and  limiting  it  expressly  to  some  "specific  legislative  need"?  Law¬ 
yers  who  frequently  represent  Communists  before  the  committee  have  seriously 
advanced  this  argument,  citing  os  a  precedent  the  Senate's  resolution  creating 
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Ur  M'tect  enmmlltec  on  labor  racketeering.  Hut  on  IIiIh  questUm  Chief  Justice 
Wnrrcii'a  opinion  Is  afflicted  wllli  flint  very  vagueness  It  condemns: 

*it  Ik  of  course,  tint  the  function  of  tills  Court  to  preset  Hie  rigid  rules  for  the 
Congress  to  follow  In  drafting  resolutions  establishing  Investigating  committees. 
That  Is  a  matter  jieoutlnrly  within  the  realm  of  the  legislature,  anti  its  decisions 
will  he  accepted  h.v  the  courts  up  to  the  point  where  (tlio  Court’s)  own  duly  to 
enforce  the  constitutionally  protected  rights  of  individuals  Is  affected.” 

What  that  paint  Is,  the  distinguished  Chief  Justice  duos  not  say. 

The  House  of  Representatives  Is  thus  left  to  play  a  variant  of  “Twenty 
Questions”  with  the  Supreme  Court,  In  which  the  Court  knows  what  sort  of 
mandate  It  would  deem  satisfactory*  hut  won't  tell.  The  House  can  only  keep 
ou  guessing— drafting  and  missing  successive  resolutions,  hearing  recalcitrant 
witnesses  challenge  them,  citing  these  witnesses  for  contempt,  nml  taking  each 
case  all  the  way  to  the  Supreme  Court,  until  some  inundate,  In  some  distant  here¬ 
after,  Is  at  last  held  sufficiently  narrow. 

And  even  that  will  1>o  only  n  hollow  victory*  because  the  power  to  define  will 
bring  In  Its  wake  the  power  to  exclude.  The  liberal  majority  on  the  Court  will 
at  last  Ik?  In  n  position  to  argue,  ns  It  now  bitterly  protests  It  cannot,  “that  the 
committee  has  ranged  beyond  the  area  committed  to  It  by  Its  parent  assembly.” 

The  superficial  orderliness  of  the  procedure  tints  proposed  may  be  pleasing  to 
taw  professors,  but  It  would  Ik*  hard  to  Imagine  ft  decision  better  calculated  to 
make  a  shambles  of  congressional  Investigations,  tlntll  some  new  mnndnte 
wins  the  Court's  approval,  the  House  Committee  on  Un-American  Activities  is 
at  the  mercy  of  any  suspected  Communist  11  wishes  to  question.  He  can  refuse 
to  testify  and  simply  cite  the  Watkins  decision.  To  the  untrained  eye,  he  will 
Ik?  Indistinguishable  from  any  non-Communlst  who  exuberantly  chooses  to  thumb 
Ids  nose  at  the  committee  by  challenging  Its  questions  on  the  same  ground. 

Take,  for  Instance,  a  hypothetical  case  of  n  woman  Communist  who  over  the 
years  Ims  acquired  a  prominent  position  in,  let  ns  say,  the  Parent-Teacher  Asso¬ 
ciation.  If  sho  had  been  summoned  before  the  House  committee  prior  to  the 
Watkins  case,  she  was  obliged  either  to  tell  the  truth,  or  commit  perjury  or 
contempt  (and  risk  prosecution),  or  Invoke  the  fifth  Amendment.  If  sho  took 
the  fifth,  her  Influence,  let  alone  her  position  In  the  PTA,  was  ended.  Today,  she 
has  another  and  more  appealing  alternative:  she  can  challenge  the  Jurisdiction 
of  the  committee  on  the  ground  of  the  Watkins  decision,  yet  Hojk*  to  suffer  no 
graver  111  effects  than  those  occasioned  by  over  Indulgence  nt  testimonial  dinners 
in  her  honor.  To  he  sure,  there  will  always  bo  those,  In  and  out  of  her  1*TA 
chapter,  who  deem  refusal  to  cooperate  with  the  House  committee  objcctlonnble, 
even  when  the  ground  for  refusing  Is  not  the  fifth  amendment  but  the  advice  of 
the  Chief  Justice  of  the  United  States,  Hut  no  one  who  saw  how  hard  (and, 
as  It  proved,  liow  unnecessarily)  the  Communists  and  their  apologists  labored 
to  dignify  the  pleading  of  the  fifth  amendment  can  doubt  that  a  plea  of  the 
Watkins  case  will  be  hailed  by  many  as  the  only  patriotic  course  of  action. 

DECISIONS  TO  COMKt 

Although  tilts  Is  perhaps  the  most  Immediate  effect  of  the  Watkins  decision, 
no  discussion  of  it  would  be  complete  without  some  mention  of  the  numerous 
dicta  it  contains— statements  not  necessary  to  the  Court’s  holding,  but  indicative 
of  its  attitude.  Such  dicta  oftou  foreshadow  decisions  yet  to  come,  and  if  this 
rule  holds  true  for  Watkins  we  are  in  for  some  rude  shocks. 

Leaving  aside  the  learned  Smalltalk  about  Titus  Oates  and  George  III,  and 
the  toothsomeness  of  the  statements  about  “abuses  of  the  Investigative  process” 
(passages  that  will  he  quoted  in  the  next  10  million  briefs  filed  by  Communists 
in  the  Federal  courts),  there  are  sentences  that  seem  frankly  designed  ns  the 
hasls  for  decisions  still  to  come.  Perhaps  the  most  striking  is  the  phrase  •  * 
nor  can  the  first  amendment  freedoms  of  speech,  press,  religion,  or  political 
belief  or  association  be  abridged.”  Now  It  Ir  a  fact  that  while  the  classic  free¬ 
doms  of  speech,  press,  religion  and  assembly  are  expressly  protected  by  the  fifth 
amendment,  “political  belief  or  association”  Is  not  The  Court  has  simply  added 
the  latter  to  the  former;  and,  since  this  was  not  necessary  to  the  argument  in 
the  Watkins  case,  we  can  only  assume  that  the  Court  Is  here  staking  out  new 
territory,  to  be  cultivated  and  brought  to  bloom  In  future  months  and  years. 

Meanwhile,  the  technique  by  which  the  Watkins  case  crippled  the  House  com¬ 
mittee  has  already  been  used  by  one  lower  Federal  court  to  hobble  the  Senate 
Internal  Security  Subcommittee. 
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Judge  Luther  Youngdnhl  of  Iho  Federul  bench  In  the  District  of  Columbia, 
who  2  years  ago  dismissed  the  larger  part  of  two  successive  perjury  Indictments 
against  Owen  Isittlmore,  recently  felt  obliged  to  llnd  Seymour  Fee k,  n  deskman 
on  the  New  York  Times  magazine,  guilty  of  contempt  for  refusing  (on  grounds 
other  than  the  flflli)  to  name  IiIh  former  colleagues  In  the  ComiaiiiilHt  Party. 
Hut  the  moment  the  Watkins  decision  was  handed  down,  Invalidating  the  House 
committee’s  mandate,  Judge  Youngdnhl,  perceiving  Identical  shortcomings  In  the 
mandate  of  the  Senate  subcommittee,  reversed  his  own  previous  decision  and 
freed  Peck. 

CALCULATED  K1HKB 

The  Pock  decision  Is  still  to  he  passed  upon  by  the  Supreme  Court,  l»efore 
which  attorneys  for  the  Justice  Department  will  argue  to  set  It  aside.  Until  the 
Supreme  Court  nets,  therefore,  it  remains  n  risky  business  for  refractory  wit¬ 
nesses  to  plead  anything  hut  the  fifth  before  the  Heuato  subcommittee.  The  s|»ec- 
iilatlon  on  this  subject,  by  the  lawyers  who  regularly  practice  before  it,  is  re¬ 
vealing.  Joe  Itniih,  trnnsjmrted  by  his  Hturess,  has  already  Indicated  that  bis 
clients  will,  before  the  Senate  subcommittee  ns  In  the  House,  eschew  the  fifth 
amendment,  gambling  that  the  Supreme  Court  will  agree  with  Judge  Youngdnhl 
and  find  the  Senate  inundate  Intolerably  vague. 

The  Communist  Party’s  talented  legal  battery,  on  the  other  hand,  Is  more  con¬ 
servative.  Immediately  after  the  Wntklns  decision,  two  of  their  witnesses  re¬ 
fused  to  answer  questions  put  hy  the  Hennte  subcommittee,  protesting  that  its 
mandate  wus  too  obscure.  Subsequent  witnesses,  however,  hnvc  reverted  to  the 
safer,  If  less  heroic,  jiolley  of  invoking  the  fifth.  This  suggests  that  the  tmrty, 
while  eager  for  n  test  ease,  Is  not  yet  willing  to  bet  Its  entire  bankroll  on  the 
chance  that  the  luternnl  Security  Subcommittee's  mandate  will  Iks  Invalidated. 

Since  the  twirly  has  IU  own  ways  of  knowing  what  Is,  and  Is  not,  likely  to 
happen,  this  Is  perhaps  a  hopeful  sign.  Much  certainly  depends  on  the  outcome. 
A  few  months  ago,  during  the  particularly  savage  public  attack  on  the  Internal 
Security  Subcommittee  that  followed  Herbert  Norman’s  suicide,  a  high  repre¬ 
sentative  of  one  of  the  Nation’s  most  respected  Intelligence  organizations  said 
to  me,  "Our  work  Is  curried  on  quietly,  out  of  sight.  We  see  much,  hut  can  say 
nothing.  Your  subcommittee  and  the  House  committee  are  the  only  two  organ¬ 
izations  currently  presenting  the  viewpoint  of  Intelligence  agencies  to  the  Ameri¬ 
can  people.  America  can’t  afford  to  lose  them.1' 

America  will  lose  much  more  besides,  If  Watkins  Is  allowed  to  stand. 

Seuntor  Jhnneil  Any  questions,  Mr.  Sourwinc? 

Mr.  SouttwiNE.  I  have  none,  sir. 

I  have,  however,  three  items  offered  for  the  record.  These  are  a 
letter  and  various  documents  from  Senator  Wiley,  a  letter  and  docu¬ 
ment  from  Senator  Hennings,  and  a  statement  from  the  American 
.few  ish  Congress. 

Senator  Jhnner.  They  will  be  received. 

United  State s  Senate, 
Committee  on  the  Judiciary, 

March  $,  1958. 

Hon.  James  O.  Easti^nd, 

Chairman,  Internal  Security  Subcommittee, 

United  States  Senate,  Washington ,  l),  O. 

Dear  Mr.  Chairman  :  As  you  know,  I  am  opposed  to  S.  2640. 

1  wrote  the  American  Dar  Association  asking  its  position  on  the  bill.  Enclosed 
Is  copy  of  my  letter. 

I  now  have  a  letter  from  the  secretary  of  the  American  Bar  Association, 
enclosing  copy  of  the  association's  resolution  opposing  S.  2646.  I  enclose  copy 
of  that  correspondence. 

Basically,  this  bill  would  begin  to  undermine  the  constitutional  division  of 
IKwers  between  the  legislative,  executive,  and  Judicial  branches  of  the  Federal 
Government.  The  balance-of-powers  doctrine  is  a  baste  constitutional  principle 
underlying  our  liberties  as  free  people. 

There  ts  also  enclosed  a  brief  In  opposition  to  S.  2646  which  I  asked  the 
Legislative  Reference  Service  of  the  Library  of  Congress  to  prepare  for  me.  I 
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think  the  lirlof  Is  well  worth  Inclusion  In  tlio  rmml,  although  Micro  are  Homo 
things  lu  It  with  which  1  do  not  agree. 

I  shall  appreciate  your  Incorporating  tlds  letter  of  mine,  together  with  Its 
enclosures,  hi  your  record  of  the  hearing*  on  H.  2(110. 

Sincerely  yours, 

Alexander  Wiley. 


Hon.  Alexander  Wiley, 

I/ii Med  States  senate,  Washington,  D,  V . 


American  Hah  Association, 

Vhlvayo,  III,.  March  :1,  IMS. 


My  Hear  Senator  Wiley:  Your  letter  of  February  12  with  respect  In  S.  2di0 
was  brought  before  the  hoard  of  governors  of  the  American  Hnr  Association  at 
Its  meeting  In  Athmtu  February  21  to  22  last.  V\nm  reconimendnllon  of  the 
hoard,  the  house  of  delegates  ndopted  a  resolution,  cerllflcd  ropy  of  which  Is  en¬ 
closed.  There  Is  enclosed,  also,  for  your  Information  ropy  of  a  report  of  the 
special  committee  on  Individual  rights  as  affected  by  nntlounl  security  which 
supiwrts  the  position  taken  by  the  house  of  delegates  with  respect  to  this  bill. 
The  committee's  report  contains  no  recommendations  requiring  action  by  tho 
house  of  delegates  and  was,  therefore,  received  and  filed. 

The  enclosed  material  Is  being  transmitted  also  to  Senator  Kastland  and  to  Mr. 
J.  11.  Sourwlne,  chief  counsel  of  the  Internal  Security  Subcommittee.  We  re¬ 
ceived  on  Friday  a  request  from  the  olllce  of  Mr.  J.  O.  Sounvlne  for  tho  tran¬ 
script  of  the  discussion  in  the  house  of  delegates  with  respect  to  this  bill.  A 
copy  of  this  transcription  is  Mug  sent  to  Mr.  Snurwlno, 

We  greatly  appreciate  your  calling  this  matter  to  our  attention  and  giving  the 
association  an  opportunity  to  express  Its  views  on  the  pending  legislation. 

Sincerely  yours, 


.Iosfth  I),  Calhoun,  Secretary, 


American  Bar  Association 


RESOLUTION  ADOPTED  BY  TUB  HOUSE  or  DKI.EOATE8,  FEBRUARY  25,  1258 

Whereas  in  1010  tho  American  Bar  Association  adopted  n  resolution  urging  the 
Congress  to  submit  to  the  electorate  an  amendment  to  tho  Constitution  of  tho 
United  States,  to  provide  that  the  Supreme  Court  of  tho  United  Stntes  shall  have 
Appellate  jurisdiction  in  all  matters  arising  under  the  Constitution;  and 
Whereas  S.  2010  now  ponding  before  the  Congress,  If  onnetod,  would  forbid 
the  Supremo  Court  from  assuming  appellate  jurisdiction  In  certain  matters,  con¬ 
trary  to  the  action  heretofore  taken  by  this  association  and  contrary  to  the  main¬ 
tenance  of  the  balance  of  powers  set  up  in  the  Constitution  between  the  exeeutl- 
ttvo,  legislative,  and  Judicial  branches  of  our  Government;  Now',  therefore,  be  It 
Rcsotvat,  That,  reserving  our  right  to  criticize  decisions  of  any  court  In  any 
case  and  without  approving  or  disapproving  any  decisions  of  the  Supreme  Court 
of  the  United  States,  the  American  Bar  Association  opposes  the  ennetment  of 
Senate  bill  2016,  which  would  limit  the  appellate  Jurisdiction  of  the  Supreme 
Court  of  the  United  States. 

I  hereby  certify  that  the  above  is  a  true  and  correct  copy  of  the  resolution  ns 
adopted. 

Joseph  D.  Calhoun,  Secretary . 


American  Bab  Association 

REPORT  OF  THE  SPECIAL  COMMITTEE  ON  INDIVIDUAL  RIGHTS  AS  AFFECTED  BY  NATIONAL 

SECURITY 

The  committee  by  majority  vote  favors  the  resolution  recommended  by  the 
board  of  governors  that  the  American  Bar  Association  oppose  Senate  2646. 

S.  2646  would  withdraw  from  the  appellate  Jurisdiction  of  the  Supreme  Court 
five  types  of  cases  which  are  now  revlewable  in  that  Court  They  may  be  sum¬ 
marized  as  cases  Involving :  Congressional  committees ;  executive  security  pro¬ 
grams  ;  State  security  programs ;  school  boards ;  or  admissions  to  the  bar.  The 
proposal  obviously  stems  from  disagreements  with  some  recent  decisions  of  the 
Supreme  Court  in  these  fields. 
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The  Integrity  mid  uniformity  of  Jucllcltil  review  find  Hie  lnde|K?ndonco  of  (ho 
judiciary  are  vital  to  our  Kyidcm  of  government.  If  limy  arc  Impaired,  Individ 
uni  rlglitH  wit)  he  Imperiled.  Since  mala  lean  nco  of  Individual  rights  Is  Hie  most 
notahie  dlHlincltoii  hetweeu  our  system  and  the  Communist  system,  and  Hie  one 
on  which  we  must  rely  to  rally  the  hearts  and  minds  of  men  to  our  cause,  their 
Impairment  would  also,  In  n  broad  sense,  Injure  our  natlonul  security. 

The  hill  would  leave  lower  courts  to  make  final  decisions  In  the  fields  with* 
drawn  from  Supreme  Court  Jurisdiction.  We  do  not  believe  It  sound  to  prevent 
review  in  the  highest  Court  of  such  lnqiortniit  questions.  The  lower  courts  inuy 
differ  among  themselves  so  Hint  there  may  ho  great  confusion  in  decisions. 
Itesolutlons  of  such  conflict  Is  a  historic  contribution  of  review  In  Hie  Supreme 
Court.  It  Is  difficult  to  conceive  of  an  Independent  judiciary  If  ft  must  decide 
cases  with  constant  apprehension  that  If  a  decision  Is  unjxjpular  with  a  tempo¬ 
rary  majority  In  Congress,  the  Court’s  judicial  review  may  ho  withdrawn. 

In  11)50  the  association  took  action  favoring  a  constitutional  amendment  which 
would  go  for  to  preclude  such  tampering  with  the  Huprcme  Court’s  appcdlatc 
Jurisdiction.  The  logic  of  that  position  requires  opikjhUIoii  to  the  present 
pro  IK)  sat. 

Boss  h.  Malone,  Chairman . 

Arthur  J.  Freund. 

William  J,  Fuchs. 

Charles  G.  Moroan. 

Whitney  North  Seymour. 


lion.  Alexander  Wiley, 

United  Mates  Senate, 

Washington,  D.  C, 


American  Dab  Association, 
Chicago ,  III.,  February  /7, 1058. 


Dear  Senator  Wiley:  Wo  appreciate  very  much  your  letter  of  February  12 
enclosing  copy  of  S.  2010  and  your  statement  with  respect  to  hearings  on  this 
hill  to  he  held  between  February  11)  and  March  10. 

The  board  of  governors,  as  you  way  know,  Is  meeting  In  Atlanta  on  February 
21  and  22,  preceding  the  meeting  of  the  house  of  delegates.  This  will  he  put 
before  the  board  and  reference  mode  and  action  taken  as  promptly  as  possible. 

We  always  appreciate  your  Interest  and  this  bill  Is  of  sufficient  Importance  for 
the  association  to  give  ft  consideration. 

Sincerely  yours, 


Joseph  D.  Calhoun, 

Secretary . 


February  12,  1058. 

Mr.  Joseph  1).  Calhoun, 

Secretary,  American  Far  Association, 

Media,  Pa. 

Dear  Mr.  Calhoun*.  As  you  may  have  heard,  S.  2040,  a  bill  to  limit  the 
appellate  jurisdiction  of  the  Supreme  Court,  Is  coining  up  for  rehearing  In  the 
near  future.  Hearings  are  set  to  begin  February  19  and  to  close  before  March  10. 

At  the  first  hearing,  no  public  witnesses  appeared,  either  for  or  against  the 

It  would  exclude  from  the  appellate  Jurisdiction  of  the  Supreme  Court  such 
matters  as  contempt  of  a  congressional  committee  or  discharge  of  an  employee 
on  alleged  Internal-security  grounds. 

In  order  to  make  sure  that  the  American  system  of  checks  and  balances  is 
fully  maintained,  it  seems  to  me  of  supreme  importance  that  there  be  a  full  dis¬ 
cussion  of  this  bill  at  the  hearings. 

May  I,  therefore,  urge  that,  at  the  coming  midwinter  southern  regional  meet¬ 
ing  at  Atlanta,  on  February  19,  a  position  be  firmly  taken  on  behalf  of  the  Ameri¬ 
can  Bar  Association  with  respect  to  this  proposed  legislation. 

I  believe  that  you  and  the  other  officers  of  the  association  would  wish  to  have 
the  point  of  view  of  your  great  organization  fully  expressed  at  hearings  on  this 
bill. 

Sincerely  yours, 
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Alexander  Wiley. 


07*1  I.IMITATION  OK  Al'1'KM.ATK  .IlMlIHMCrKm 


Pmmnutti  Oonohmouonai,  l.niimioaa  on  tub  Avm.t.AtH  JuniNimmoN  or 
Tim  Umtrii  Hwr*  Hh^hkkik  Count 

A  brief  In  opposition  to  8.  tftllti,  HTklh  ikmgreim,  preiwml  hi  tho  npeHMe  rc^iuont 

of  Hcuutor  Alexander  Wiley  by  H|H»iuvr  M,  Herndonl,  American  liiiw  DIvIhIuii, 

the  ;<lhr*ry  of  Congee**,  I.eglMnllvo  Reference  Service.  February  2 H,  UKVH 

hpumahy  or  Tllft  mu 

8.  2010  would  deny  the  op|>olhitn  Jnrt*dtcUou  of  tho  Culled  Mlnlo*  Huprciun 
OOUtlOYOl*  liltfPH  Involving 

(  t )  congreaahmal  lnvo*l1g<ithmM| 

i'l\  nummary  wvurlly  dl*ml**n1*  motor  *<vt Ion  22  t  of  title  ft,  1  fnlloil  Min to* 
Code; 

(8)  regulation  of  mthvoridvoHellvIthvthylho  Hlaloat 

(It  regulation  of  Milivowlvo  milvltlo*  liy  achon!  hoard*  mol  *lmllar 
bod  lea;  or 

( ft)  udmludou  In  8lalo  bar*. 

The  avowed  and  apparent  purpoae*  of  Hio  Mil  U  Hhim  lo  overturn  certain 
apcchlc  dtvUlona  of  I  ho  Supremo  Court,  an  follow*  i 

tr<»rMNx  v»  l?Hftc«t  State*  (HM  C. 8,  118  ( 1057) ) 
ftv»Th>’  v*  iinuc*  <hm  u.  s,  aoa  t  iiwn  > 
roll*  v.  ViiNttjf  (H*M  l».  8.  Mil  { IlkMl) ) 

IVaatyfcittf'i  v,  .Vi7«on  (ilftt)  II,  8.  10?  ( IlKVll) ) 

.Voir  fhmipxMiY  HIM  \h  8,251 1  (lllft?)) 

8foeAoMVe  v,  lloithl  of  JlfpftiT  Kif M«Nv#f«»H  of  AYir  Viol  (UftO  C.  8.  ftrtl  ( ll>.%il) ) 
8eAnvnv  v,  fiotinl  of  #l«ir  I'ramlncr*  of  .Ynr  .tfi%rferi  (Oft.1!  II,  8. 2M2  ( 10ft?) ) 
KoHiV.«f>«'»V  v,  State  Jhieof  Coff/omfil  (lt\t  C,  8.2ft2  (WAT) ) 

A1M10MKNT 

I.  t  Ar  MU  troaM  efiimtUp  iimomf  the  Vomtituttoa  amt  l«tm|irr  iN/A  o«r  ron*/f« 
faffumt!  .form  o/  goiYriiiiicut  by  ejrfnfcOHxffftiffomif  menu* 

Article  III,  section  2,  clause  2,  of  the  Culled  State*  Coimlltutlon  grunt*  Urn 
Supreme  iNuirl  appellate  Jurisdiction  oxer  certain  case*,  “with  atieh  Exception*, 
and  under  such  Regulations  o*  the  Congress  sludl  make." 

The  power  of  tVngreas  to  limit  tho  appellate  Jurisdiction  of  llio  Honromo  ('onrt 
motor  this  otaoso  ts  mvoAssiiily  sutijivt  to  nil  too  other  provision*  of  tho  I7oiihII* 
tilt  too. 

H  thts  power  t^  oxoiv'UchI  tiy  onaohnout  of  tlio  Mil,  ronAtltutloimlly  prolixtCMl 
rights  will  be  mitUfloit.  To  the  extent  that  the  same  right «  soeuml  hy  iUyIhIoiim 
of  the  Court  are  itented,  previously  vested  rights  will  Ih>  illvosloil  In  violation 
of  the  due  process  clause  and  also  In  violation  of  the  other  nuislttutloual  provi¬ 
sions  on  which  the  Court's  decisions  ri'steil  (notably  the  iHiual  protect hm  and 
supremacy  clauses).  In  the  future,  others  who  Ihul  tliemseWea  In  tlio  witno 
situations  as  the  litigants  In  these  cases  will,  likewise,  lie  deprlvetl  of  conHtllu- 
tlonal  rights. 

Kuactinent  of  the  Mil  would  also  subvert  tho  essential  rolo  of  the  Supremo 
Court  tn  the  American  constitutional  system,  as  tho  Anal  arbiter  between  the 
States  and  the  Federal  Oovernineut  nud  between  Individuals  on  tho  ono  hand 
and  the  State  and  Federal  Governments  on  the  other.  It  would  vitiate  tho  uni¬ 
formity  and  certaluty  of  the  law  tn  many  matters  of  Importance.  Finally,  It 
would  set  a  dangerous  precedent  for  future  changes  which  could  destroy  tlio 
American  constitutional  system  altogether. 

.1.  The  6fff  Kvuhi  impair  coasiiiuiioaaf  protected  rights. — Enactment  of  the 
bill  would,  of  course,  nullify  the  very  constitutional  rights  secured  by  the  Supreme 
Court  tn  the  decisions  which  the  bill  proscribes.  For  example,  the  State  Dejmrt- 
meut  wor.ld  be  free  to  fire  John  Service  in  violation  of  Its  own  regulations,  with¬ 
out  fear  that  the  Court  would  declare  Its  action  Invalid.  Public  opinion  and 
the  courts  alike  have  long  condemned  the  legislative  divestment  of  previously 
vested  rights. 

*•  •  •  the  private  rights  of  parties  which  have  been  vested  by  the  Judgment 
of  a  court  cannot  be  taken  away  by  subsequent  legislation,  but  must  be  thereafter 
enforced  by  the  court  regardless  of  such  legislation.1'  (See  Hodges  v.  Snyder , 
261 U.  S.  000. 003  (1023)  and  the  cases  there  cited.) 

Retroactive  legislation  Is  harsh,  liable  to  abuse,  and  fundamentally  unfair. 
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Hlmv  I  lit*  lilll  would  Im  v«t  mirti  eflVclN,  In  It  not  n  violation  1»otti  of  dun  nroex** 
mill  of  nrllcln  I,  nocHmii  li  (“No  hill  of  attainder  or  ox  jnwt  facto  low  shall  Ikf 
Ininnim!")  1 

Morn  ftm|H>rlnitl v  tho  hill  would  deny  llio  cnmiHhiHunnl  right*  of  anyone  eUe 
uho,  In  Hip  fnloro,  inliilil  Hod  himself  In  tho  same  situation  n*  Hie  litigants 
Involved  In  Iho  cases  whloh  I  ho  hill  proscribes. 

For  example,  Oioro  will  t>o  no  apical  from  tho  adverse  decision  of  n  Ick*/»1  court 
for  anyone  who  In  refused  admission  lo  it  Hlnlo  hnr  on  llio  ground  Hint  ho  own 
nllondod  ('ofiiniiinlNt  meetings,  oven  I hough  Iho  HunremeDonrl  hat*  hold  that  such 
refusal  violates  duo  process  th‘ outfit  firry  v.  State  liar  of  ttaltfornta,  *upra).  So r 
will  thorn  ho  any  appeal  from  it  conviction  under  it  Hlnto  still  Me  for  “sedition 
against  tho  Culled  Hinton,1*  oven  though  Ifm  same  not  In  iiIno  |iimlNhnhlo  under 
emnprchemdvo  Federal  Inw  f  PemM/,7ivi/i/o  v,  Nrl*out  sworn),  lit  holh  these  exam* 
plow  tho  supremacy  cIuiino  would  also  Ik*  Impaired,  for  too  Doited  Hinton  Const  Hu- 
(Ion  mid  nets  of  Congress  In  pursuance  thereof  would  no  longer  he  the  supreme 
Im  w  of  I  he  limit. 

*rtieNe  roMtillN  must  Neei 1 1  unfortunate,  whnlnver  anyone  may  think  of  (►articular 
decisions,  It  rounlre*  very  little  IninglnnHon  lo  sen  thnt  wholly  Innocent  people 
tuny  he  Involved  In  congressional  Investigations,  or  dismissed  from  Federal 
employment  on  security  grounds  or  accused  of  subversion,  or  dented  admission 
lo  the  hnr.  They  will  hnve  tin  recourse  lo  tho  Hiinreme  Court,  nor  will  they 
lamellt  from  the  discipline  nmljifahied  In  lower  frlmmnfs  hy  the  possibility  of 
Himromo  Court  review. 

it,  77m  hill  i  to  it  Id  encroach  on  the  “Judicial  pmeer"  mated  Op  article  III  of  the. 
ifonutttuttoih *  Article  III,  section  I,  provides  flint  “Tho  jiidfelnl  imwor  of  tho 
Uu lied  HI n i i'H  Ntmll  be  vested  In  one  Huprome  Court  nod  In  mich  Inferior  court* 
riH  the  Congress  tuny  from  time  lo  time  ordnlu  end  Ndahllsh  *  •  section  2, 
(lint  "The  Juillt'fiil  power  of  the  Drilled  Hlnten  nfmll  extend  to  nil  ease*  In  Inw  and 
e<|U!ly  arising  under  HiIn  Consillnllon,  Hie  I/iwn  of  the  Dulled  Htntf*,  and  treaties 
tnnile,  or  wtiieh  hIijiII  In*  innde,  under  tliefr  mxlfiorlly  *  • 

After  eiiuiiieriitloK  Hie  case*  over  which  the  Hupreme  Court  “shall  have  original 
Jurisdiction"  Keetlon  2  provide*  Hint: 

"In  nil  Ihe  oilier  eases  ladorn  mentioned,  the  Kirpremo  Court  ntmll  have  Appel* 
late  jurisdiction,  both  as  to  Inw  mid  fuel,  with  xnch  exceptions,  nod  under  such 
regulations,  n k  llio  Congress  nIiiiII  make.” 

At  llml  night,  Ihe  |s»wer  of  Cong  roan  to  limit  the  Court's  appellate  Jurisdiction, 
under  lids  provision,  seems  Isdli  elenr  end  unlimited.  It  will  he  contended,  how¬ 
ever,  that  ItilH  |Hjwer  la  lliuffi  I  find  In  particular  ennnot  tm  exercised  m  as  to 
eiieronch  on  the  4>Jiidfclnl  (tower"  created  hy  nrtlcle  II!  mid  thus  violate  tho  prin¬ 
ciple  of  the  separation  or  |  tower*. 

The  first  (stint  to  nolo  In  that  the  eonNlltiitlon  grant  of  appellate  jurisdiction 
doe*  not  read  Hint  "Hie  Supreme  Court  aim!!  have  such  appellate  Jurisdiction 
ns  tho  (kmgroHN  ahull  provide."  On  Ihe  contrary,  it  first  expressly  grant*  ap- 
pclluto  JiirlHdletloii  to  tho  Onrt,  and  then  qualifies  the  grant  hy  authorizing 
CoiigrcH*  to  nuike  exceptions  mid  regiilntlonH. 

The  second  mid  related  [K>lnt  In  Hint  the  words  "exceptions"  and  “regulations'1 
connote  something  less  than  nbolltlon.  fn  short,  the  choice  of  these  words 
HUggcHlH  that  the  |>owcr  of  Orngross  over  the  (>iurCs  apellate  Juri^llctlon 
la  limited.  This  |)olnt  will  not  lie  labored,  since  ft  Is  amply  supported  hy  other 
evidence  which  will  soon  be  cfinshlcre<l. 

Theso  two  matters  of  language  are  at  least  sufficient  to  raise  a  doubt.  Does 
tho  Constitution  really  authorize  Congress  to  make  “exceptions"  so  great  as 
to  swallow  up  the  grant  of  apiiellate  Jurisdiction?  If  not,  and  this  Is  a  limited 
Iiowcr,  what  are  Its  limits?  Would  not  those  limits  be  exceeded  by  the  enact¬ 
ment  of  the  bill? 

Professor  Hart  has  expressed  his  doubts  whether  article  III  authorizes 
“exceptions"  that  would  vitiate  the  general  rule  (of  appellate  jurisdiction  in  the 
Huprcme  Court),  adding  that  the  Huprcme  Court  has  never  had  occasion  to 
define  “exceptions"  or  “regulations"  within  the  meaning  of  article  III  because 
“Congress  so  far  has  never  tried  to  destroy  the  Constitution*'  (Henry  M.  Hart, 
Jr.,  The  Power  of  Congress  to  Limit  the  Jurisdiction  of  the  Federal  Courts, 
GO  Harvard  Law  Review  pp.  1362, 130L-1365  ( 1053). 

White  It  Is  true  that  the  meaning  of  “exceptions'*  as  used  in  article  III 
has  never  come  before  the  Court,  certain  decisions  of  the  Court  shed  consider¬ 
able  light  on  the  scope  of  congressional  power  to  limit  its  appellate  jurisdiction. 

In  a  lino  of  cases  beginning  with  JVfocar/  v.  Dauchy  (3  U.  S.  (3  Dali.)  321 
(1706)),  the  Court  refused  to  exercise  appellate  jurisdiction  over  any  kind 
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nf  case  without  nfllrmntlvo  congressional  authorization.  In  Durounncnu  v. 
Halted  S’fotiM  (10  It.  8.  (OCrmndi)  30T  (1810)),  Chief  Justice  Mnmliiill  nnltl 
(pp.  818-8)4)  that  tho  Court  would  have  complete  appellate  jurisdiction  (hy 
virtue  of  nrt.  Kit)  In  tho  aliscuoo  of  any  congressional  authorization  whatever, 
hut  that  n  partial  grant  hy  Congri'K*  Implied  n  dental  of  nit  apiKdlnlo  Juris* 
dlot Ion  not  expressly  granted.  The  same  rulo  was  applied  In  Kx  parto  MeVttrdla 
(71  U.  8.  (7  Wall.)  f>00  (1801))),  holding  that  tho  repeal  hy  Congress  of  an 
not  giving  tho  Court  npiH'llale  jurisdiction  In  a  certain  kind  of  mao  amounted 
to  a  denial  of  auch  Jurlsdlotlon.  It  Is  evident  that  those  oases  were  governed 
by  a  rulo  of  const  motion  rather  Ihnn  substantive  law. 

All  thes  divisions  Involved  Interpretations  by  the  CJoiirl  of  eongressloual 
Intent,  under  circumstances  whloh  left  no  serious  doubt  that  what  Congress 
Intended  was  constitutional. 

For  example,  In  U’fjuwl  v.  Ihwehy,  supra,  the  Court  was  Interpreting  tho 
Hllenoe  of  Congress;  In  l)urou**eau  v.  IK  N„  tuprn,  an  art  of  Congress  <2  8t»t. 
285,  sec.  8)  ;  and  In  Kr  par/e  Met'ardh\  the  roival  (»f  tin  act  of  Congress,  lint 
In  none  of  these  eases  was  there  serious  doubt  tlml  a  denial  of  Jurlsdlotlon, 
If  Intended  hy  Congress,  would  be  a  valid  “except Ion"  under  article  III. 

On  the  contrary,  the  Court  recognised  that  the  power  of  Congress  to  limit 
Ihe  Court's  appellate  Jurlsdlotlon  was  Itself  limited. 

In  a  v,  ttaffeif  State*,  supra.  Chief  Justice  Marshall  Intimated  that 

Congress  could  not  withdraw  all  the  Supreme  Court's  appellate  Jurlsdlotlon. 
(See  10  U.  S.  (0  Cr.)  at  818, 8N ;  see  also  .Ibirfbi  v.  Hunter,  I  I  U.  8.  8HI,  820-348 
(1810).) 

And.  In  Kx  par/e  Vrrper  (75  IT.  8.  85, 101  (1801) ),  Chief  Justice  Chase  ehnrae- 
torlred  the  notion  of  Congress  In  denying  the  Jurisdiction  Involved  In  the 
MeCardlo  ease  as  “unusual  and  hardy  to  he  Just  Hied  except  ti|»on  some  Imiviious 
public  urgency." 

It  should  tv  borne  In  mind,  moreover,  Hint  the  MeCardlo  decision  was  based 
entirely  on  the  act  of  1S07  (11  8tal.  885).  As  In  W  heart  v.  ihnwhit  and  Huron* 
*cau  v»  IK  n\,  supra,  the  Court  was  merely  Interpreting  congressional  Intent, 
and  there  was  no  serious  douhl  Hint,  If  that  Intent  could  he  established,  Congress 
had  Ihe  necessary  power.  In  view  of  Chief  Justice  Chase's  Inter  comment,  quoted 
above,  and  the  violent  political  circumstances  of  the  MeCardlo  ease,  It  Is  more 
than  likely  that  the  Court  was  happy  to  bo  relieved  of  responsibility  for  making 
a  decision  on  the  merits. 

Furthermore,  In  all  the  eases  In  which  it  has  passed  on  the  subject,  the  Court 
has  taken  the  opportunity  to  note  that  Its  appellate  Jurisdiction  Is  derived  from 
the  Const  It  ut  Ion  and  not  from  Congress. 

To  the  same  effect,  Charles  Kvans  Hughes  observed  that  ‘it  Is  doubtful,  to 
say  the  least.  If  Congress  would  have  the  constitutional  authority  to  fetter  the 
exercise  of  the  Judicial  power  hy  giving  llio  control  of  It  to  Ihe  minority  of  the 
Court**  (Hughes,  Tho  Supreme  Court  of  the  United  States  (1028),  p.  241). 

The  keywords  here  are  “fetter  the  exorcise  of  the  Judicial  power."  This  Is 
what  Hughes  thought  that  Congress  could  not  do.  The  same  thought,  In  similar 
language,  will  recur  when  an  attempt  Is  made  to  answer  the  question,  “What 
limits,  if  any,  are  there  on  Ihe  power  of  Congress  over  the  Court’s  appellate 
jurisdiction  V 

The  decision  that  removes  all  doubt  as  to  the  Court’s  own  views  Is  Halted 
State*  v.  Klein  (80  U.  8.  128  (1871)),  In  which  the  Court  refused  to  give  effect 
to  an  act  purporting  to  deprive  ft  of  appellate  jurisdiction,  asking  rhetorically: 

“Can  we  do  so  without  allowing  that  the  Legislature  may  prescribe  rules  of 
decision  to  the  judicial  department  of  the  Government  In  cases  pending  before  It?" 
(p.  140). 

That  ease  Involved  an  action  in  the  Court  of  Claims  for  the  proceeds  of  certain 
Confederate  property  seized  during  the  Civil  War,  The  former  owner  had  been 
pardoned  under  the  President’s  amnesty  proclamation.  While  an  appeal  from 
a  judgment  In  his  favor  was  pending  before  the  Supreme  Court,  Congress  passed 
an  act  purporting  to  deprive  the  Supreme  Court  of  appellate  Jurisdiction  over 
such  cases,  (The  statute  unequivocally  provided  that  “the  Supreme  Court 
shall,  on  appeal,  have  no  further  jurisdiction  of  the  cause,  and  shall  dismiss 
the  same  for  want  of  jurisdiction'*  (16  Stnt.  235).)  The  Court,  nevertheless, 
assumed  Jurisdiction,  and  affirmed  the  Judgment  of  the  Court  of  Claims,  referring 
to  the  act  of  Congress  In  the  following  words : 

“It  seems  to  us  that  this  Is  not  an  exercise  of  the  acknowledged  power  of  Con¬ 
gress  to  make  exceptions  and  prescribe  regulations  to  the  appellate  power" 
(p.  146). 
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“Wo  must  think  Hint  Congress  hns  inadvertently  imssed  tho  limit  which 
sritnnites  Hie  legislative  from  the  Judicial  pow’or”  (p.  147). 

Tin*  Impnrlnmc  of  (lit*  i'iimi'  is  nhvloti*.  'Mils  In  a  square  decision  by  I  In* 
Supreme  Court  showing  Hint  Hie  |H>wer  of  Congress  over  Hid  Court's  npi>cllato 
J  i  nisi  I  hi  I  on  Is  only  n  llrnl  toil  |smer,  or,  In  ttio  iihikiI  language  of  constitution 
In iv,  "not  pb-nnry." 

Furthermore,  Hie  Klein  ease  appears  to  have  n  basis  In  constitutional  history. 
In  the  Federalist  papers,  the  power  of  CoiiKress  to  regulate  amt  make  exceptions 
to  the  (Court's  np]Hllnte  jurlsillcllon  Is  described  ns  an  "ample  authority"  (The 
Federalist,  K.  II.  Sent  I .  editor  (JMII),  p.  410  (No.  HXXX) )— maple,  that  Is 
to  maintain  the  ronsllluttonnl  balaiue  Intended  by  Hie  founders,  hut  not  plenary. 

Further  ovldcneo  limy  lie  found  In  Itamllton's  observations  that  Congress 
"would  cerlnlnly  have  full  power  to  provide  ttial  tn.ap|H>als  to  the  Supreme 
Court  there  should  ho  no  rcexnmlnntton  of  fac  ts,  where*  they  have  been  tried  In 
the  original  causes  by  Juries.  This  iconttl  certainty  bv  an  authorized  esetpiion 
♦  •  Iltalle  supplied. |  (The  Federalist,  op.  ell.*  p.  4IU  (No.  I,XXXI>.) 

The  Italicized  words  plainly  Intimate  that  some  legislative  limllallous  on  tho 
apisdlnto  Jurisdiction  of  the  Supreme  Court  would  not  be  authorized  by  Hie 
CoiiHlltutlon  (be.,  would  not  bo  "except  Ions"). 

Tims,  In  summary,  there  Is  n  limit  to  lids  power  of  Congress  over  I  he  Court’s 
np|>c1!nto  Jurisdiction,  even  though  th#  |x>wcr  Is  "ample”  find  It  would  Is*  dim* 
ml t  (If  not  presumptuous)  to  signify  where  all  the  limiting  joints  would  He. 
Apparently,  Congress  could  not  withdraw  nil,  or  substantially  nil,  the  Court’s 
aplicllutc  Jurisdiction.  Kven  If  Congress  could  do  so,  however,  it  does  not  follow 
Hint  Congress  rould  Imisme  any  kind  of  limitation  whatever.  Congress  could 
not  "fetter  the  exercise  of  the  Judicial  power"  (Hughes,  !oc.  ctt.)  or  "prescribe 
rules  of  decision  to  the  Judicial  department”  ( United  Staten  y.  Klein ,  supra). 
What  do  these  words  mean?  Perhaps  tho  clearest  answer  has  been  given  by 
Professor  Hnrt  In  suggesting  a  "measure”  (I,  o.,  limits)  for  the  power  of  Congress 
over  I  he  npiwllntc  Jurisdiction  of  the  Supreme  Court : 

"The  measure  Is  simply  that  the  exceptions  must  not  be  sucb  as  will  destroy 
the  essential  role  of  the  Supreme  Court  In  tho  constitutional  plan.  McCnrdle, 
you  will  remember,  meets  thnt  lest"  (Hart,  op.  eft,  p.  1305). 

In  tho  following  discussion,  It  will  Iks  shown  that  the  enactment  of  the  blit, 
2010,  would,  In  fact,  "destroy  the  essential  role  of  the  Supreme  Court  In  the 
constitutional  plan.” 

V.  Tho  bill  would  violate  the  principle  of  the  separation  of  powers  into  the 
legislative ,  executive,  and  Judicial  branches,  and  would  upset  the  system  of 
checks  and  balance*  established  by  the  Constitution. — The  hill  would  "fetter 
tho  exercise  of  the  judicial  power,”  because  Its  puris>se  Is  to  reverse  the  results 
of  certain  specific  cases,  not  by  changing  tho  rules  on  which  they  were  based 
but  by  excluding  the  Supreme  Court  from  Its  role  of  final  arbiter  over  cases 
presenting  a  wide  variety  of  fundamentally  unrelated  situations.  The  bill 
would,  thus,  violate  the  principle  of  the  separation  of  powers. 

For  example,  one  pun>ose  of  ttie  bill  Is  to  reverse  the  result  In  Cole  v.  Young , 
supra.  It  would  be  entirely  sufficient  for  that  purpose  to  enact  an  amendment 
to  the  Summary  Suspension  Act  (5  U.  S.  C.  22-1),  explicitly  providing  that  the 
act  shall  apply  to  "nonsensltlve”  j>osltions.  Instead,  the  bill  provides  that  the 
Supremo  Court  shall  havo  no  jurisdiction  to  review  "any  action,  function,  or 
practice  of,  or  the  Jurisdiction  of,  any  officer  or  agency  of  the  executive  branch 
of  the  Federal  Government  In  the  administration  of  any  program  established 
pursuant  to  on  Act  of  Congress  or  otherwise  for  the  elimination  from  service 
as  employees  In  the  executive  branch  of  individuals  whose  retention  may  Impair 
the  security  of  the  United  States  Government;”. 

This  provision  would  exclude  from  the  Court’s  Jurisdiction  a  great  variety  of 
cases,  some  (by  the  law  of  probability)  undoubtedly  meritorious,  which  bear 
no  perceptible  relation  In  principle  to  Cole  v.  Young. 

As  this  example  shows,  the  bill  so  far  exceeds  Its  object,  and  has  so  broad  a 
scope,  that  It  infringes  on  the  essential  functions  of  the  Court  In  the  constitu¬ 
tional  system.  It  would  not  merely  make  new  law — which,  after  all,  Is  the  legis¬ 
lative  function— but  Is  designed  to  control  how  the  law  shall  be  Interpreted  and 
applied  over  wide  areas. 

The  Framers  of  the  Constitution  saw  this  danger,  according  to  Hamilton,  and 
made  provisions  against  it.  They  separated  the  judicial  power  from  the  legisla¬ 
tive,  on  the  ground  that — 
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“From  a  body  which  had  even  a  partial  agency  In  passing  bad  laws,  we  could 
rarely  expect  a  disposition  to  temper  and  moderate  them  in  the  application”  (The 
Federalist, op.  eit.,p.  442  (No.  LXXXI) ). 

Even  after  this  separation  had  been  made,  however,  they  believed  that  special 
care  was  needed  to  protect  the  courts  from  legislative  encroachment,  since — 

‘•The  Legislative  department  Is  everywhere  extending  the  sphere  of  its  activity, 
and  drawing  all  power  into  its  impetuous  vortex”  (id.,  p.  274  (No.  XLVIII)). 

On  the  other  hand,  they  thought,  the  danger  of  judicial  encroachment  on  legis¬ 
lative  functions  was  a  mere  “phantom” : 

“It  may  in  the  last  place  he  observed  that  the  supposed  danger  of  Judiciary 
encroachineuts  on  the  Legislative  authority,  which  has  been  on  many  occasions 
reiterated,  is,  in  reality,  a  phantom.  Particular  misconstructions  and  contra¬ 
ventions  of  the  will  of  the  Legislature  may  now  and  then  happen ;  but  they  can 
never  be  so  extensive  as  to  amount  to  an  inconvenience,  or  In  any  sensible  degree 
to  affect  the  order  of  the  political  system”  (Id.,  p.  443  (No.  LXXXI) ). 

Competent  modern  observers  agree  that  the  Court's  rol^  of  final  arbiter  is  essen¬ 
tial  to  the  operation  of  the  constitutional  system.  Thus,  Judge  Learned  Hond, 
In  the  first  of  his  Oliver  Wendell  Hohues  lectures  delivered  In  February  1958,  made 
the  following  observation : 

“It  was  probable,  if  Indeed  it  was  not  certain,  that  without  some  arbiter  whose 
decision  should  be  final  the  whole  system  Would  have  collapsed.  The  courts  were 
undoubtedly  the  best  'department'  In  which  to  vest  such  a  power,  since  by  the 
independence  of  their  tenure  they  were  least  likely  to  he  Infinenced  by  diverting 
pressure.”  (As  quoted  lu  the  New  York  Times,  February  4,  1958.) 

The  doctrine  of  judicial  Independence  Is  strongly  entrenched  in  American 
political  theory  and  practice.  The  Founders  intended  It  to  be  so,  as  the  above 
quotations  indicate;  and  one  of  their  chief  concerns  was  to  protect  the  courts 
from  legislative  encroachment. 

There  can  be  no  doubt  that  the  Founders  did  not  intend  to  give  Congress  the 
power  to  destroy  the  role  of  the  Supreme  Court  in  the  constitutional  system. 
Dut  there  is  no  need  to  go  as  far  ns  this,  in  op]>osltlon  to  the  hill.  It  seems  equally 
clear  that  the  Founders  intended  to  preclude  any  substantial  encroachment  on 
the  judicial  power.  In  particular,  the  Constitution  could  not  have  contemplated 
any  curtailment  of  the  Court’s  appellate  jurisdiction  which  would  make  the  Court 
ineffectual  as  an  independent  third  branch  of  the  Federal  Government. 

/>.  The  bill  would  set  a  dangerous  precedent  for  further  and  more  radical 
changes  in  our  constitutional  fortn  of  government—  In  addition  to  its  immediate 
effects,  the  bill  would  set  a  precedent  for  further  inroads  on  the  appellate  jurisdic¬ 
tion  of  the  Court  which  would  subvert  the  foundations  of  our  constitutional  system 
and  might  indeed  cause  It  to  collapse.  For  if  Congress  does  not  stop  here,  and 
reject  this  bill,  where  can  It  stop?  Where  else  shall  the  line  he  drawn?  Shall 
Congress  curtail  the  appellate  jurisdiction  of  the  Supreme  Court  whenever  a 
decision  Is  not  to  its  liking^ 

It  Is  easy  to  foresee  a  series  of  social  and  economic  changes  of  unprecedented 
magnitude,  all  under  the  guise  of  limitations  on  the  Court’s  appellate  jurisdiction. 
In  the  near  future,  at  best,  a  bill  Is  likely  to  be  Introduced  which  would  deny  the 
jurisdiction  of  the  Court  over  State  and  local  segregation  In  the  public  schools. 
In  the  longer  run,  the  proponents  of  this  bill  may  be  forging  a  fearsome  political 
Instrument  which  can  he  used  by  the  very  subversives  they  condemn  to  overturn 
our  system  of  government  and  society. 

//.  The  bill  icould  do  grievous  harm 

A.  It  i could  lead  to  the  changes  In  out*  form  of  government  and  society 
described  in  part  /. — 

1.  Impairment  of  constitutional  rights  (see  the  discussion  in  pt.  I). 

2.  Impairment  and  threatened  destruction  of  our  constitutional  system  (see 
the  discussion  in  pt.  I ) . 

B.  The  ** exceptions ”  carved  out  by  the  bill  arc  not  based  on  any  logical  classifi¬ 
cation,  and  would  lead  to  arbitrary  and  capricious  results . — As  the  preceding 
discussion  has  shown,  the  bill  would  carve  out  large  areas  from  the  appellate 
jurisdiction  of  the  Supreme  Court,  excluding  a  great  variety  of  cases  which  would 
bear  no  necessary  relation  to  one  another  in  principle.  Whnt  Is  the  basis  of 
classification  used  in  the  bill?  What  unifying  principle  Is  at  work? 

This  bill  Is  quite  different  from  one  that  would  withdraw  the  Court’s  Jurisdic¬ 
tion  in  all  cases  within  a  given  field  of  law  (e.  g.,  criminal  or  admiralty  law)  or 
arising  under  particular  statutes.  It  would,  for  example,  deny  jurisdiction  over 
any  regulation  of  allegedly  subversive  activities  by  a  school  board,  no  matter  what 
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the  regulation  provided!  and  over  the  exclusion  of  anyone  from  the  practice  of 
law  within  a  State,  no  matter  what  the  groups.  Tills  leaves  too  wide  a  latitude 
for  abuse  aud  qrror. 

May  not  Cougress  itself,  or  at  least  some  of  its  Members  gnd  committees,  know¬ 
ing  that  certain  of  its  actions  cannot  be  set  aside  by  the  Court,  tend  to  disregard 
proprieties,  technicalities  and  constitutional  precedents?  Will  not  the  State 
governments,  including  their  courts,  and  the  lower  Federal  courts — which  will 
then  in  fact  all  be  supreme  courts — do  the  same? 

It  is  instructive  to  compare  the  present  comi>onents  of  judicial  limitation  with 
their  predecessors  of  20  years  ago.  In  the  1930’s,  those  who  wished  to  curb  the 
Court’s  power  were  typically  the  advocates  of  social  and  economic  legislation  by 
Congress  in  derogation  of  States  rights.  The  Court  was  then  the  bulwark  of 
the  States  against  Federal  encroachment.  Today,  they  are  mostly  defenders  of 
States’  rights,  conservatives  with  respect  to  social  and  economic  change.  This 
comparison  at  least  intensifies  already  serious  doubts  whether  current  proposals 
for  “curbing  the  Court”  are  likely  to  result  in  the  rectification  of  judicial  errors 
rather  than  the  usurpation  of  judicial  power  aud  the  opening  of  a  Pandora’s  box 
of  evils. 

C.  The  bill  i could  seriously  curtail  the  Court's  essential  function  of  interpreting 
every  act  of  Congress  (or  any  other  law  or  regulation)  in  the  light  of  changing 
conditions  and  problems  brought  to  light  by  its  operation. — To  conclude,  as  we  do, 
that  the  bill  would  “fetter  the  exercise  of  the  judicial  power”  inevitably  raises 
questions  as  to  the  functions  of  the  Judicial  power  in  the  American  political  sys¬ 
tem.  The  role  of  the  Court  as  the  dual  arbiter  between  State  and  Nation  ahd 
between  the  individual  citizen  and  his  Government  has  already  been  mentioned. 
Another  essential  function  of  the  Court  is  to  interpret  and  apply  the  law  accord¬ 
ing  to  particular  circumstances  from  time  to  time  iu  “the  great,  complex,  ever- 
unfolding  exigencies  of  government”  (Thayer,  Legal  Essays  (1908),  p.  22). 

Needless  to  say,  Congress  is  not  omniscient.  Neither  are  State  legislatures, 
nor  Federal  udmfnbdrutois,  nor  sclio  i!  IhmhIs.  nor  boards  of  State  bar  examiners. 
There  is  a  need,  in  any  system  of  government,  for  the  application  of  law  (or 
other  rules)  to  circumstances  which  could  not  be  foreseen  or  known  in  detail 
at  the  time  the  law*  was  made. 

The  bill  would  deprive  the  Court  of  tills  function  as  to  the  five  classes  of  cases 
within  its  scope. 

D .  The  bill  would  preclude  the  uniform  and  final  decision  of  many  questions  of 
law ,  and  icould  lead  to  a  multiplicity  of  unresolved  conflicting  opinions  of  State 
and  loiter  Federal  Courts. — Still  auother  essential  fuuctlon  of  the  Supreme  Court, 
which  the  bill  would  seriously  curtail,  is  to  achieve  and  maintain  uniformity  in 
the  interpretation  and  application  of  law. 

This  matter  cannot  be  more  clearly  explained,  in  relation  to  the  principle  of 
the  separation  of  powers,  than  In  the  following  statement  made  during  the  infancy 
of  the  Aiaerican  Republic : 

“If  there  are  such  things  as  political  axioms,  the  propriety  of  the  judicial  power 
of  a  Government  being  coextensive  with  its  Legislative,  may  be  rauked  among 
the  number.  The  mere  necessity  of  uulformity  in  the  interpretation  of  the 
national  laws  decides  the  question.  Thirteen  independent  courts,  of  final  Juris¬ 
diction  over  the  same  causes,  arising  upon  the  same  laws,  is  a  hydra  in  govern¬ 
ment,  from  which  nothing  but  contradiction  and  coufusion  can  proceed”  (The 
Federalist,  op.  cit,  p.  435  (No.  LXXX) ). 

II f.  The  decisions  impugned  by  the  bill  were  both  reasonable  and  within  the 
competence  of  the  Court 

There  is  no  intention  here  to  defend  on  their  merits  the  decisions  impugned 
by  the  bill.  It  Is  enough  to  say  that  those  decisions  were  reasonable,  whether 
right  or  wrong,  and  that  the  Court  had  a  right  to  moke  them. 

First,  It  should  be  pointed  out,  there  is  no  need  to  consider  any  of  a  number  of 
cases  which  are  frequently  discussed  in  connection  with  this  bill  but  which  the 
bill  would  not  cover,  especially : 

Mallory  v.  United  States  (354  U.  S.  449  (1957) ) 

Yates  etalr.  United  States  (354  U.  8.29 S  (1957) ) 

Jencks  v .  United  States  (353  U.  S.  057  (1957) ) 

Pennsylvania  v.  Board  of  Trustees  (353  U.  S.  230  (1957)  (the  Stephen  Girard 
case) ) 

The  cases  which  the  bill  would  cover  are  listed  at  the  beginning  of  this  brief, 
under  the  heading  “Summary  of  the  bill/* 
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Secondly,  the  charge  that  these  cases  contain  “factual  errors”  Is  Irrelevant  to 
the  present  argument.  The  main  effect  of  the  bill  will  not  be  to  overturn  these 
particular  cases;  It  will  bo  to  make  new  rules  of  decision  for  large  classes  of 
future  cases.  In  their  future  application,  tho  decisions  arc  merely  statements 
of  principles  (!.  e.,  law)  which  apply  to  tho  states  of  fact  assumed  (whether 
correctly  or  not)  by  the  Court. 

Lastly,  something  needs  to  be  said  about  the  responsibilities  of  Congress.  It 
makes  no  difference  In  principle  whether  any  Monitor  of  Congress  finds  himself 
In  agreement  with  these  or  any  other  particular  decisions  of  the  Court.  Kven 
though  ho  would  have  sided  against  the  majority,  If  he  had  been  on  the  Court 
when  a  particular  ease  was  decided,  he  may  find  It  his  duty  as  a  Member  of 
Congress,  without  having  changed  his  mind  or  Involving  hlmsJelf  In  contradiction, 
to  defend  the  Court’s  rights  to  decide  ns  It  did.  Members  of  Congress  as  well  as 
the  courts  are  sworn  to  support  the  Constitution. 

In  a  government  of  separate  powers,  some  IMltude  must  bo  allowed,  and  some 
tolerance  should  be  exercised  by  each  of  the  three  Independent  branches  toward 
the  others. 

“Some  play  must  be  allowed  for  the  Joints  of  the  machine,  and  It  must  be 
remembered  that  legislatures  are  ultimate  guardians  of  the  liberties  and  welfare 
of  the  people  in  quite  as  great  a  degree  ns  the  courts”  (Holmes,  J.,  In  Missouri, 
eta,  Kaihcay  v.  May ,  104  U.  S.  207,  270  (1904)). 

It  Is  true  that  a  balance  of  social  Interests  Is  Involved  In  all  these  cases,  and 
that  the  cases  seem  to  represent  a  shift  away  from  Government  security  In  the 
direction  of  Individual  rights.  Such  a  shift,  If  It  has  Indeed  occurred,  rests  on  a 
reasonable  foundation.  Even  the  Conference  of  Privy  Councilors  on  Security, 
whose  findings  are  often  cited  for  the  view  that  the  balance  should  continue  to 
be  tilted  “in  favor  of  offering  greater  protection  to  the  security  of  the  state 
rather  than  In  the  direction  of  safeguarding  the  rights  of  the  Individuals,” 
reached  that  conclusion  only  as  to  “certain  areas— notably  In  the  Foreign  Service, 
the  defense  field,  and  the  atomic  energy  organization”  (see  the  hearing  on 
S.  2048,  85th  Cong.,  1st  sess.,  p.  14  ff.).  Of  the  eases  Impugned  by  the  bill,  only 
Service  v.  Dulles  lies  in  any  of  these  “areas.”  The  “correctness”  of  that  decision 
Is  not  seriously  questioned.  If  Its  consequences  (the  retention  of  a  possible 
subversive  In  the  Foreign  Service)  are  regrettable,  they  should  be  attributed  not 
to  the  Court  but  to  the  then  Secretary  of  State  (Mr.  Acheson),  who  admittedly 
discharged  Service  without  regard  to  applicable  administrative  procedures. 

Without  taking  sides  on  the  question  of  this  “balancing  of  Interests, M  It  may 
be  suggested  that  Members  of  Congress  avoid  making  hasty  Judgments  and 
consider  whether  the  courts  ntso  may  not  have  a  function  to  perform  In  this 
respect  The  views  of  an  Impartial  observer  may  be  of  interest,  in  a  public 
lecture  delivered  In  February  1058,  Judge  Learned  Hand  reexamined  the  role 
of  the  courts  ns  a  bulwark  of  Individual  rights  (particularly  first  amendment 
“civil  liber  ties'1)  In  a  free  society.  The  following  passage  expresses  his  con¬ 
clusion  that  they  are  a  more  reliable  defender  of  such  rights  than  the  legislature : 

“The  most  important  issues  here  arise  when  a  majority  of  the  voters  are 
hostile,  often  bitterly  hostile,  to  the  dissidents  agalrwt  whom  the  statute  Is  di¬ 
rected;  and  legislatures  are  more  likely  than  courts  to  repress  what  ought  to 
!>e  free.  ♦  •  ♦  Judges  are  perhaps  more  apt  than  legislators  to  take  a  long 
view.”  (Learned  Hand  In  his  third  Oliver  Wendell  Holmes  lecture  at  Harvard 
Law  School,  as  reported  in  the  New  York  Times,  February  0, 1058). 

These  words  should  give  us  pause.  The, bill,  S.  2640,  would  indeed  apply  to 
matters  on  which  there  Is  public  hostility  toward  dlsstdents,  and  might  well 
repress  certain  activities  and  alleged  rights.  Is  Judge  Hand  right  In  concluding 
that  the  courts  are  likely  to  have  better  Judgment  In  such  matters  than  tho 
Congress? 

No  one  can  doubt  Judge  Hand’s  impartiality,  the  wealth  of  his  experience  or 
the  scope  and  peneration  of  his  mind.  To  those  who  may  feel  that  he  is  moti¬ 
vated  by  a  professional  bias  tn  favor  of  the  courts,  perhaps  the  best  answer  Is 
his  own  basic  conclusion,  stated  In  the  Holmes  lectures,  that  the  power  of  courts 
to  declare  statutes  unconstitutional  should  be  confined  within  “narrow  limits.” 
(It  should  be  added  that  S.  2040  does  not  involve  any  decision  declaring  an  act 
of  Congress  unconstitutional.) 

The  proponents  of  S.  2040  have  been  heard  to  say  that  certain  Supreme  Court 
decisions  violate  the  principle  of  the  separation  of  powers  and  Infringe  on  the 
functions  of  Congress.  Even  If  this  contention  were  accepted  for  purposes  of 
argument,  would  it  be  proper  for  Congress,  with  the  intention  of  “reversing” 
these  decisions,  to  Infringe  on  the  functions  of  the  Court?  That  would  not 
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restore  the  balance  of  our  constitutional  system.  It  would  at  best  replace  Judicial 
usurpation  of  legislative  functions  with  legislative  encroachment  on  the  Ju¬ 
diciary.  It  would  lx>  a  mistake,  simply  because  two  wrongs  do  not  make  a  right. 

The  following  brief  comments  are  offered  In  defense  or  extenuation,  as  ap¬ 
propriate,  of  the  decisions  attacked  by  the  bill. 

A.  (tout/ national  investigation*  and  contempt  of  Congress. — In  Watkins  v. 
United  States,  supra,  a  labor  union  official  who  refused  to  name  people  he  once 
knew  ns  Communists,  but  who  he  believed  bad  since  left  the  Communist  Party 
was  held  not  guilty  of  contempt  because  not  adequately  apprised  of  “the  question 
under  Inquiry”  by  the  House  Committee  on  Un-American  Activities. 

In  substance,  this  decision  merely  requires  that  investigations  be  clearly 
authorized. 

Note  that  the  statute  under  which  Watkins  was  prosecuted  (2  U.  S.  C.  102) 
punishes  willful  refusals  to  answer  “any  question  pertinent  to  the  question  under 
inquiry.”  If  the  standards  applied  hy  the  courts  under  this  statute  are  con¬ 
sidered  unsatisfactory,  Congress  can  either  punish  recalcitrant  witnesses  with¬ 
out  recourse  to  the  courts  or  change  the  standards  of  amending  the  statute. 

if.  Summary  security  dismissals. — In  Service  v.  Dulles,  supra ,  the  reversal 
hy  the  .Secretary  of  State  (Mr.  Acheson)  of  findings  made  by  the  departmental 
loyalty  board  in  favor  of  a  Foreign  Service  officer  suspended  on  security  grounds 
was  held  Invalid  because  contrary  to  State  Department  regulations. 

The  decision-  flint  a  department  or  agency  is  bound  by  its  own  security  regu¬ 
lations  certainly  conforms  to  prevailing  standards  of  fundamental  fair  play. 

In  Colo  v.  Young,  supra,  the  Court  held  that  the  Summary  Suspension  Act 
(5  U.  S.  O.  22-1)  was  not  Intended  to  authorize  security  dismissals  of  Fed¬ 
eral  employees  in  nonsensitive  positions. 

This  Is  a  complex  and  controversial  matter.  If  the  Court  was  in  error, 
Congress  has  only  to  manifest  its  contrary  Intent  by  amending  the  act. 

V.  Rcgualntlon  of  subversive  activities  by  the  States. — In  Pennsylvania  v. 
Nelson ,  supra,  the  Court  held,  in  effect,  that  Congress,  by  enacting  comprehensive 
and  detailed  legislation  on  the  subject,  had  manifested  its  intent  to  occupy 
the  field  of  antisubversive  regulation.  Since  the  decision  turned  on  an  interpre- 
tlon  of  congressional  intent,  Congress  can  “reverse”  it  by  a  further  enact¬ 
ment. 

Whether  Congress  should  reverse  it  is  another  matter.  Subversion  appears 
to  be  a  problem  for  Federal  rather  than  State  or  local  authorities.  It  neces¬ 
sarily  Involves  the  entire  Nation.  Even  when  subversion  Is  directed  at  the 
State  itself  (as  in  the  Nelson  case  it  was  not),  the  Federal  Government  Is 
pledged  by  article  IV,  section  4,  to  guarantee  to  the  State  “a  republican 
form  of  government.”  The  effective  administration  of  anti  subversive  measures 
may  well  require  a  unified  national  solution  rather  than  a  diversity  of  local 
solutions.  Furthermore,  the  comprehensive  control  of  subversive  activities 
requires  measures  beyond  the  power  of  State  and  local  bodies  In  areas  where 
Federal  power  is  supreme  (e.  g.,  immigration  and  naturalization). 

D.  Regulation  of  subversive  activities  by  school  boards  and  similar  bodies.— 
In  the  Slochower  case,  supra,  a  college  teacher  was  summarily  dismissed  be¬ 
cause  he  invoked  the  fifth-amendment  privilege  against  self-incrimination  be¬ 
fore  a  congressional  committee. 

It  is  apparent  that  this  question  is  highly  controversial.  The  decision  is 
likely  to  be  very  limited  In  its  practical  application,  involving  “fifth  amendment 
teachers14  only.  Even  as  to  them,  school  boards  can  be  expected  to  find  sufficient 
collateral  reasons  for  dismissal  whenever  there  is  any  real  danger  of  subversive 
influence.  It  would  be  difficult  to  say  that  the  Court  was  unreasonable  in  holding 
that  the  invocation  of  the  privilege  against  self-incrimination  was  not,  by  itself, 
conclusive  evidence  of  guilt. 

B .  Admission  to  State  bars. — In  the  Schware  and  Konigsberg  cases,  supra, 
the  Court  held  that  State  bar  examiners  could  not  exclude  otherwise  qualified 
applicants  on  the  sole  ground  that  there  was  evidence  of  their  past  Communist 
affiliations. 

This  is  a  field  In  which  Congress  might  well  exercise  self-restraint  Admis¬ 
sion  to  the  bar  Is  incident  to  the  judicial  process  and,  under  the  principle  of  the 
separation  of  powers,  is  properly  regulated  by  the  judiciary.  Furthermore,  It 
has  long  been  accepted  that  the  right  of  admission  to  the  bar  is  protected  hy 
the  Federal  Constitution  {Ess  parte  Garland,  71  U.  S.  (4  Wall.)  333  (1867).) 
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ll\  In  case  of  u  indfr/nl  mfifaferprc  taffou  of  cout/rc«*lomil  Intent  or  an  apparent 
encroach  mm  I  on  ity  Matin9  function*,  Congress  timf  »io#  resort  to  proce¬ 
dural  experiment*,  hut  can  ehanyc  the  substantia)  law 
When  Judicial  mistakes  occur,  as  they  Inevitably  do,  It  la  submitted  llmt  the 
way  for  Congress  In  correct  them  la  by  changing  tho  hiiIihIhuIIvo  law.  Much  soln- 
Ilona  are  almost  always  avallablo,  nail  are  free  from  (he  dangers  Inherent  la 
making  major  Inroads  on  l lio  appellate  Jurisdiction  of  t lit*  Supreme  Court. 


Uni  mi  Status  Sknatk, 
!F«i*Af nylon,  />.  O,,  March  MS. 


lion,  Wii.mam  E.  Jknnkk, 

f/jiftaf  States  Senate,  Washington,  /).  (7. 

Pkah  Him,:  Aa  you  probably  know,  I  sent  a  loiter  to  the  deans  of  American 
law  schools  soliciting  their  views  pro  or  con  resinn-tlng  S.  2616.  When  1  tenth 
IUmI  U'foro  I  ho  sulieommlttoo  on  March  I,  I  plan'll  the  replies  Unit  1  hail  revolved 
In  the  record  of  the  hearings.  Unfortunately,  the  enclosed  letter  from  the  dean 
of  Indiana  University  haw  School  had  not  arrived  by  the  lime  llmt  I  tipitenrcd. 
I  thought  the  enclosed  letter  from  I  lean  Wnlture  would  Ih>  of  lideresl ;  therefore, 
1  am  enclosing  a  copy  of  his  letter. 

With  every  host  wish,  1  am, 

Sincerely  yours, 


Thomas  O.  Uknmnos,  Jr. 


Indiana  University  Souooi. os  Law, 

Itloinniuuton,  hut,,  March  J,  iO.'is. 


lion.  Thomas  i\  Hknmnos,  Jr., 

Unffnl  States  Senate,  Washington,  IK  0, 


Hrar  Senator  Hs.nninos:  An  answer  to  your  letter  of  February  7  1ms  been 
delayed  tn>th  by  nbsoueo  and  Illness,  l  apologize  for  tbe  delay. 

I  Mleve  Unit  tbe  enactment  of  S.  2tMt1  would  bo  most  umvlso  In  the  long  range 
of  history. 

Specifically,  as  to  subsections  (1)  nml  (2)  of  8.  £610,  the  final  determination  of 
Federal  constitutional  questions  In  the  riellncd  areas  would  bo  left  to  tho  courts 
of  npi»eal  In  the  various  Federal  circuits.  This  would  certainly  lend  to  lack 
of  uuiformtly  of  Federal  constitutional  law  In  the  areas  affected. 

As  to  subsections  (8),  (4),  and  (ft),  conceivably,  there  might  be  some  fact 
situations  where  an  Individual  might  bo  entitled  to  transfer  to.  a  Federal  court 
under  olvll-rights  legislation.  Kven  so,  tlnal  determinations  would  be  made  on 
the  court-of-appeals  level  In  tho  various  Federal  circuits.  Even  If  possible, 
these  situations  would  bo  rare.  Under  most  fact  situations  arising  under  these 
subsections,  the  final  determinations  of  Federal  constitutional  questions  In  the 
defined  areas  would  be  left  to  the  courts  of  highest  appellate  jurisdiction  In  the 
various  States.  Consequently,  various  bodies  of  Federal  constitutional  law 
would  be  established  In  the  several  States  without  any  recourse  to  any  Federal 
tribunal.  The  rights  of  citizens  of  the  United  States  under  the  Federal  Const!* 
tutton  would  change  as  one  crossed  State  lines.  1  suspect  that  this  itself  raises 
a  serious  constitutional  problem  which  has  never  been  answered. 

Even  though  I  do  not  agree  with  all  of  the  Court’s  opinions  (nor  do  some  of 
the  Justices  themselves),  I  cannot  believe  that  in  the  long  run  such  results  as 
I  have  earlier  proposed  would  be  either  desirable  or  to  the  ultimate  best  interests 
of  the  citizens  of  the  United  States. 

The  principle  inherent  In  S.  2046  has  boon  recurrent  throughout  our  national 
history.  It  was  enunciated  in  the  thinking  of  the  conventions  of  Massachusetts 
and  New  York  called  to  consider  the  ratification  of  the  Constitution.  These 
conventions  suggested  that  the  President  be  authorized  to  appoint  a  commission 
of  "such  learned  men  as  he  shall  appoint  •  ♦  •  to  correct  the  errors  In  such 
Judgment.”  The  quoted  part  is  from  the  Massachusetts  convention.  The  New 
York  convention  provided  for  a  commission  of  4,such  men  learned  in  the  law 
as  he  [the  President)  shall  nominate  •  •  •  to  correct  the  errors  In  such  Judg¬ 
ment.”  (Both  referring  to  Judgments  of  the  Supreme  Court.) 

In  1807,  a  bill  was  introduced  in  the  Congress  to  deny  appellate  Jurisdiction 
to  the  Supreme  Court  granted  under  the  Habeas  Corpus  Act  of  1867. 

Similar  recommendations  to  restrict  the  appellate  jurisdiction  of  tbe  Supreme 
Court  were  made  throughout  the  10th  century  and  well  up  Into  the  20th  century. 
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In  1022,  Senator  l#n  Pol  Idle,  of  Wisconsin,  proposed  In  more  general  teniiH  what 
H.  2010  proixixcH  to  ilo  In  kiwINc  a  roan, 

Hcglnnlng  wllh  Its  platform  of  1008,  and  In  numerous  of  Its  platforms  there* 
after,  limitation  on  the  appellate  Jurisdiction  of  tho  Supreme  Court  was  a 
xlumhinl  plunk  of  the  Socialist  Party  of  tho  United  State*. 

To  return  to  Urn  lUlh  century,  In  mldmitury,  tho  only  successful  attack  oil 
the  |H»\ver  01  tho  Supremo  Court  to  review  problems  which  present  Federal 
ronsllliitlonnl  problems  wan  achieved,  I  Mlove  that  It  In  qullo  pro|»rr  to  review, 
briefly,  that  episode. 

The  iMiworfully  worded  statement  of  President  Johnson,  In  vetoing  a  bill 
rej>en11i)g  the  npiielfate  JurlKdletlon  of  the  Supreme  Court  under  the  IfabeaB 
Corpus*  Act  of  IKU7,  on  March  25,  1808,  Ih  JumI  ns  apt  today.  Ilo  stated: 

“Thus  far  during  the  exlHtence  of  the  Government,  the  Supremo  Court  of  the 
United  HI  at  pm  has  lieon  viewed  by  the  (tropic  as  the  true  exjtotiiifler  of  their  Con¬ 
stitution,  and  In  the  most  violent  party  confllelK,  Uh  Judgment*  and  decrees  have 
alwayH  lieen  sought  and  deferred  to  with  confidence  and  reajiect.  In  public  cstl- 
limtlon,  It  combines  Judicial  wisdom  and  Impartiality  In  a  greater  degro  than 
any  oilier  authorlly  known  to  Hie  Constitution;  and  any  act  which  limy  be 
construed  Into,  or  iiilslnken  for,  mi  nUcuipt  to  prevent  or  evade  its  decisions  on 
a  question  which  afreets  I  ho  liberty  of  the  citizens  and  agitates  the  country 
iiiuuot  full  to  be  attended  with  unproplthms  consequences.  It  will  lie  Justly 
held  by  a  large  portion  of  the  jieople  ns  mi  admission  of  the  unconstllntlonallty 
of  the  net  on  which  Its  Judgment  may  tie  forbidden  or  forestalled,  and  may  Inter¬ 
fere  wllh  that  willing  acqulesi-enco  In  Its  provisions  which  Is  necessary  for  the 
harmonious  and  efficient  execution  of  any  law." 

At  that  lime,  Senator  Thomas  A.  Hendricks  of  Indiana  reproached  the  '‘brave 
Senators"  who  were  "afraid  of  the  decision  of  Iho  Court.  •  ♦  •  Von  did  claim 
to  Hie  country  that  the  administration  of  Mr.  Lincoln  was  entitled  to  Its  confi¬ 
dence;  mid  nre  there  not  five  Judges  out  of  eight  whom  M.  Lincoln  nptsdnlcd  and 
whom  you  <>onflrmcd;  mid  at  the  head  Is  there  not  Chief  Justice  Chase,  distin¬ 
guished  ns  a  party  leader?  Then,  with  a  Supreme  Court,  Are  out  of  eight  ap- 
IKdnted  hy  Mr.  Lincoln  and  confirmed  by  these  honorable  h  'tors  that  I  nrn 
addressing  *  ♦  *  yon  say  you  cannot  afford  to  risk  this  que*uon  before  that 
Court  Why?  Let  that  question  lie  answered.” 

I'he  ldlt  was  passed  over  the  Presidential  veto,  but  within  a  few  years  the 
appellate  Jurisdiction  was  quietly  restored  to  the  Supreme  Court. 

I  helleve  that  tlic  facts  of  that  day  may  well  be  compared  to  the  facts  of  the 
mld-20lh  century.  The  facts  are  not  the  same,  hut  they  are  uncomfortably 
analogous. 

1  shall  not  attempt  further  to  go  Into  detailed  review  of  the  problem  and  its 
varied  historical  background.  As  a  citizen  of  the  United  States,  I  hope  only 
that  the  Congress  will  take  a  long  took  liefore  It  starts  the  process  of  changing 
the  balances  of  the  Government  of  the  United  States. 

Sincerely  yours, 


Leon  II.  Wallace. 


Statement  ok  American  Jewish  Congress  on  S.  2046,  Submitted  nv  Shad 
Pomkr,  Chairman,  Commission  on  Law  and  Social  Action 

The  American  Jewish  Congress  Is  a  voluntary  organization  of  American  Jews 
with  800,000  direct  nml  affiliated  members  which  has  always  been  actively  con¬ 
cerned  with  the  preservation  of  our  democratic  Institutions.  We  regard  those 
Institutions  ns  the  surest  guaranty  of  the  security  of  all  minority  groups  and, 
Indeed,  of  nil  Americans. 

Accordingly,  the  American  Jewish  Congress  has  consistently  and  unequivocally 
opi>osed  communism,  fascism,  and  all  other  forms  of  totalitarianism.  Knowing 
the  shocking  efforts  that  have  been  made  to  accomplish  the  cultural  genocide  of 
the  Jews  In  the  Soviet  Union,  we  have  Joined  with  other  Americans  In  resisting 
Communist  aggression  and  subversion.  We  have  also  worked  with  others  to 
preserve  In  this  country  the  liberties  that  distinguish  our  form  of  government 
from  that  of  totalitarian  states. 

As  part  of  our  effort  to  defend  democratic  principles,  we  have  often  partici¬ 
pated  in  Judicial  proceedings  In  which  citizens  have  sought  to  enforce  constitu¬ 
tional  guaranties  of  liberty  and  equality.  In  this  aspect  of  our  work,  we  are 
constantly  reminded  of  the  crucial  part  played  by  the  courts,  and  {particularly 
by  the  United  States  Supreme  Court,  In  the  system  of  checks  and  balances  that 
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lifts  long  preserved  the  American  wnsllhillonnl  scheme.  Since  Ihe  Mil  now 
l»of«ro  tills  committee  (S.  2<Hll)  appears  to  !k>  prompted  by  disagreement  wllli 
recent  Supreme  Court  decisions,  wo  deem  It  Imixirlnnt  to  oxpross  our  view 
flint  tlio  preeminent  position  belli  by  the  United  States  loriay  nsn  lender  of  the 
free  world  Is  In  largo  part  duo  to  historic  rulings  of  flint  Court  condemning 
racial  inequality  nml  striking  down  efforts  to  curb  freedom  of  sihkvIi,  press  and 
religion.  Wo  submit  this  statement  because  S.  2UIU  would,  In  our  opinion,  Im- 
pair  it  vltfll  safeguard  against  erosion  of  the  democratic  structuro  of  our 
lioveniiuont. 

TIIK  mu. 

The  .Tenner  hill.  S.  2d  Id.  now  trending  heforo  this  oommllleo  Is  n  challongo 
to  the  Independence  of  fho  Judiciary.  It  Is  I  ho  obverse  of  court* packing  schemes 
of  oilier  years.  Instead  of  adding  to  the  personnel  of  Iho  Court  the  present  hill 
would  subtract  from  Its  calendar.  Instead  of  dlehillug  Judicial  opinion.  It  would 
deny  tho  Court  the  right  to  an  opinion  al  nil.  Whether  a  managed  court  Is  let¬ 
ter  or  worse  than  nn  enfeebled  court  Is  arguable.  Wlmt  Is  not  arguable  Is  that 
neither  can  safeguard  freedom.  And  neither  can  function  ns  nti  tiulcj»endcut 
branch  within  tho  contemplation  of  the  constitutional  plan. 

Ur  Illy,  S.  2040  would  divest  the  Supreme  Court  of  (tower  to  review : 

1.  Any  net  of  any  congressional  committee,  Including  criminal  prosecution 
of  witnesses  for  alleged  contempts  of  such  committees; 

2.  Any  aspect  of  the  Federal  employees  security  program ; 

0.  Any  State  statute  or  State  executive  regulation  whoso  “general  purpose” 
wiis  to  “control  subversive  activities  within  such  Stale." 

•I.  Any  regulation  of  any  State  school  hoard  “concerning  subversive  activ¬ 
ities  In  Its  teaching  body”;  and 

5.  Any  action  by  any  Stnte  agency  denying  any  person  admission  to 
practice  law  In  that  State  for  any  reason. 

It  has  been  widely*  declared  by  tlie  author  of  tho  bill  Hint  each  of  these  cate¬ 
gories  lias  been  carefully  drawn  to  correct  alleged  errors  In  speclllc  Supremo 
Court  opinions.  In  other  words.  Senator  Jciiuer  Is  dlsplasod  about  certain 
divisions  handed  down  by  the  Supreme  Court  In  recent  years  and,  to  circumvent 
these  decisions,  ho  would  now  attempt  to  destroy  the  Supremo  Court  Itself. 

The  llrst  category  specified  by  the  Jcnner  bill  is  aimed  at  the  Watkins  case; 
the  second,  at  the  Cole  and  Service  cases;  the  third,  at  the  Supreme  Court’s 
opinions  in  the  Nelsou  and  Sweety  cases;  tho  fourth,  at  the  Slochowcr  case; 
and  tho  fifth,  at  the  Sehware  and  Konlgsborg  enses. 

THE  ROLE  OP  T1IE  SUPREME  COURT 

Our  opposition  to  the  Jenner  bill  Is  Independent  of  our  attitude  toward  the 
holdings  in  these  cases.  It  would  be  less  than  forthright  on  our  part,  however, 
If  we  did  not  express  our  conviction  that  the  line  of  cases  Implicitly  denounced 
In  the  Jenner  bill  has  done  much  to  restore  good  sense  and  fairness  In  public 
proceedings  In  this  country  and  to  rebuild  morale  and  a  welcome  respect  for 
private  opinion.  We  are  convinced,  however,  that  those  who  do  not  agree 
with  our  view  of  the  decisions  stand  to  forfeit  just  as  much  as  do  we  by  the 
emasculation  of  the  Court  Intended  by  the  Jenner  bill. 

The  existence  of  the  Supreme  Court  as  an  ultimate  arbiter  of  rights  Is  a 
reciprocal  insurance  we  In  this  community  grant  each  other  that  Federal  consti¬ 
tutional  freedoms  will  apply  equally  and  Indifferently  to  all  men,  no  matter 
where  they  reside  within  our  country,  or  what  their  station.  Ours  Is  a  big 
and  diverse  country.  We  profit  from  this  fact,  and  regional  differences  con¬ 
tribute  positively  to  the  characteristically  flexible  quality  of  our  national 
temper. 

But  our  federation  Into  one  nation  means  at  least  this;  that  the  freedoms 
and  liberties  assured  by  the  Federal  Constitution  remain  constant  and  supersede 
all  local  variations  limiting  their  scope  and  extent.  These  rights  attach  by 
virtue  of  one's  status  and  position  In  the  Nation  at  large,  and  no  local  authority 
can  be  permitted  immunity  In  derogating  from  these  minimum  guaranties.  )Ye 
have,  therefore,  vested  In  the  Supreme  Court  sufficient  appellate  authority*  to 
overcome  any  legislative  or  judicial  distortions  occasioned  by  local  or  regional 
biases  or  shortsightedness.  The  Bill  of  Rights  In  this  sense  is  validated  and 
given  sanction  by  the  appellate  jurisdiction  of  the  Supreme  Court.  It  is  our 
mutual  assurance  that,  whatever  our  particular  differences  or  disagreements, 
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nu  local  |>o\ver  can  ever  be  endowed  wllb  authority  paramount  lo  these  freedoms. 

If  the  Jenner  bill  were  emicted,  we  would  have  not  uno  supreme  low  govern- 
lug  Individual  rights,  but  separate  bodies  of  law  determined  by  the  11  Federal 
courts  of  up]>culs  and  Iho  courts  of  last  resort  In  the  48  States.  We  do  not 
la  any  way  deprecate  the  abilities  of  these  courts  when  wo  say  that  they  could 
not  isjssibly  achieve  uniform  Interpretation  of  the  Constitution.  Constitutional 
conlroversh's  offer  Issues  of  great  subtlety  and  diiliculty,  and  the  existence  of 
numerous,  coequal  Judicial  bodies  must  result  In  n  welter  of  conflicting  opinion. 
Assuming  an  even  distribution  of  coinjKdcnee,  wisdom,  and  integrity  on  the 
part  of  each  of  the  5b  judicial  tribunals  that  under  llie  Jenner  bill  would  be 
empowered  to  make  settled  law  In  tho  categories  precluded  to  Urn  Supreme 
Court,  their  Judgments  on  these  matters  would  kIIII  vary  widely.  The  con¬ 
dition  mid  character  of  mi  individual's  rights  would,  thus,  be  made  to  dci»eml 
ujtou  tho  Irrelevant  circumstance  of  where  be  resides  or  where  ho  tries  his 
case.  This  strikes  at  tho  heart  of  orderly  and  cvenhauded  meting  out  of  Justice. 
The  Jenner  bill,  instead  of  promoting  Judicial  regularity,  would  precipitate 
judicial  anarchy.  Nothing  Is  more  likely  to  destroy  the  sense  of  common 
enterprise  and  of  a  common  stake  In  freedom  that  has  been  our  greatest  source 
of  national  unity. 

LEGISLATIVE  RESPONSIBILITY 

Neither  the  Supreme  Court  nor  Its  personnel  ought  to  be  Immunized  against 
criticism,  however  searching.  Its  interpretation  of  Federal  laws,  though  not 
of  (tie  Constitution,  Is  subject  to  review  and  correction  by  Congress.  The  present 
demand  for  destroying  Us  appellate  powers  Is  apparently  due  to  a  reluctance  to 
use  these  legitimate  legislative  channels. 

As  noted  earlier,  it  Is  the  conviction  of  the  American  Jewish  Congress  that 
tho  cases  attacked  by  the  Jenner  hill  exemplify  the  best  traditions  of  the  United 
Slates.  Wc  recognize  that  a  number  of  others,  including  some  Members  of 
the  Senate  nml  the  House,  profoundly  believe  that  these  opinions  are  erroneous 
and  dangerous.  But,  If  this  Is  their  view,  they  should  use  the  mechanisms 
available  within  our  constitutional  structure  to  rectify  whatever  damage  they 
may  believe  to  have  been  done  by  the  Court's  rulings.  Charges  broadcast  by 
the  supporters  of  S.  2040  convey  the  Impression  that  what  the  Court  has  done  In 
these  cases  cannot  lie  undone  by  appropriate  legislative  act.  This,  for  the  most 
part,  inaccurate  representation  can  only  stem  from  an  eagerness  to  disparage 
and  intimidate  the  personnel  of  the  Court  rather  than  assume  the  burden  of 
serious  legislation. 

Thus,  in  tho  Watkins  case,  certainly  one  of  the  principal  targets  of  the  Jenner 
bill,  it  was  held  that  a  congressional  committee  must  indicate  to  tho  subpenaed 
witness  tho  pertinence  of  the  information  demanded  of  him.  Chief  Justice 
Warren  concluded  in  that  case  that  neither  the  House  resolution  creating  the 
Committee  on  Un-American  Activities  nor  the  remarks  of  the  committee  chairman 
during  the  Investigation  nor  tho  nature  of  the  proceedings  themselves  could  have 
made  clear  to  Watkins  the  nature  of  the  question  under  committee  inquiry. 
This  ruling  did  not  leave  the  Congress  without  remedy.  If  the  House  is  so 
moved,  it  might  accommodate  to  this  opinion  by  reformulation  of  the  enabling 
resolutions  and  by  requiring  greater  clarity  and  stringency  In  committee  pro¬ 
cedures.  Such  a  corrective  measure  would,  obviously,  be  preferable  to  radical 
surgery  which  lops  off  not  only  the  Supreme  Court's  appellate  jurisdiction  but 
also  a  vital  protection  of  personal  liberty. 

Similar  steps  can  be  taken  by  State  legislatures  to  meet  the  requirements  of  the 
Sweezy  decision. 

Again,  In  dealing  with  the  Nelson  case,  which  Invalidated  the  Pennsylvania 
“little  Smith  Act"  because  it  was  In  conflict  with  the  Federal  Smith  Act,  there 
Is  nothing  to  prevent  Congress,  If  it  so  desires,  from  amending  the  Federal  legis¬ 
lation,  expressly  allowing  the  States  to  adopt  such  supplementary  antisubversive 
legislation  as  they  choose. 

Finally,  that  section  of  S.  2046  addressed  to  excluding  the  Supreme  Court 
from  review  of  any  aspects  of  the  Federal  employees  security  program  was 
apparently  dictated  by  the  Cole  and  Service  cases.  Those  decisions  are,  quite 
plainly,  subject  to  modification  by  legislative  action.  Thus,  in  the  Cole  case,  the 
Court  declared  that  the  Federal  employees  security  program  is  applicable  only 
to  persons  holding  sensitive  positions.  The  obvious  response  on  the  part  of  the 
Congress,  if  it  regards  this  decision  as  ft  distortion  of  its  intent,  is  to  amend 
the  legislatively  established  security  program  so  that  It  embraces  employees  in 
nonsensltive  positions. 
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Tho  proponents  of  the  .Tenner  bill  nrc  free  to  endorse,  support,  and  guide 
through  Congress  uny  revisions  of  existing  law  that  would  correct  what  they 
regard  ns  the  Supreme  Court’s  mistakes.  Until  they  do  so,  they  stand  open 
to  the  chnrge  that  they  have  resorted  to  general  and  loose  disparagement  of  the 
Court  because  they  know  that  they  cannot  muster  a  majority  In  Congress  for  their 
point  of  view. 

CONSTITUTIONALITY  OF  TUB  DILL 

Tho  Supreme  Court  Is  established  by  article  III,  section  1,  of  the  Constitution. 
Section  3  of  that  nrtlcle  declares  that  It  shall  have  "appellate  Jurisdiction, 
both  ns  to  Taw  and  Fact,  with  such  Exceptions,  and  under  such  Regulations  as 
the  Congress  shall  make/’ 

It  was  suggested  by  Chief  Justice  Marshall,  In  Duroimcau  v.  United  State $ 
(10  U.  S.  307,  317-318  (1810)),  that  Congress  cannot  constitutionally  deprive 
the  Supremo  Court  of  the  wholo  of  Its  appellate  jurisdiction.  Since  this  Is 
true,  It  should  also  follow  that  Congress  cannot  deprive  the  Supreme  Court  of 
appellate  Jurisdiction  that  Is  vital  and  crucial  to  its  functions.  (See  Hart, 
The  Power  of  Congress  To  Limit  the  Jurisdiction  of  Federal  Courts,  CO  Har¬ 
vard  Law  Review  1032  (1052).) 

Tho  power  given  to  Congress  by  article  III  to  make  some  exceptions  to  the 
appellate  Jurisdiction  of  the  Supremo  Court  should  not  be  construed  as  permit¬ 
ting  It  to  abolish  such  jurisdiction  where  the  need  is  imperative  for  a  single 
unifying  view  for  the  retention  and  promotion  of  national  order.  Such  a 
construction  woutd  destroy  the  independence  of  tho  Judiciary  so  carefully 
guarded  by  other  provisions  of  the  Constitution. 

The  enactment  of  S.  2040  must  necessarily  have  a  debilitating  effect  upon 
the  entire  Judiciary.  Inferior  Federal  courts  are  even  more  vulnerable  than 
the  Supreme  Court  to  the  authority  and  control  of  the  Congress.  The  Consti¬ 
tution  Itself  establishes  the  Supreme  Court,  but  the  Inferior  Federal  courts  are 
the  direct  creatures  of  Congress.  A  Congress  capable  of  such  drastic  reprisal 
against  the  Supremo  Court  could  be  expected  to  resort  to  even  more  damaging 
retaliation  against  any  Inferior  Federal  court  with  which  it  disagrees.  Tho 
lower  courts  would,  thus,  operate  under  a  threat,  no  matter  how  conscien¬ 
tiously  they  sought  to  resist  Its  effects. 

TUB  EFFECT  OF  THE  BILL  ON  8TATE  PROCEEDINGS 

State  officials  tend  to  reflect  regional  needs  as  well  as  national  Interests  and 
requirements.  The  possibility  that  bias  caused  by  this  natural  preoccupation 
will  sometimes  result  in  attempts  to  override  constitutional  restraints  now  Is 
mitigated  by  the  existence  of  an  appellate  stage  beyond  State  Influence.  How¬ 
ever,  If  the  Jenner  bill  succeeds  In  preventing  the  Supreme  Court  from  passing 
upon  the  cases  falling  in  its  third,  fourth,  and  fifth  categories,  the  constitu¬ 
tional  safeguards  against  such  Indulgence  in  regional  bias  would  be  largely 
destroyed. 

This  is  graphically  proved  by  events  now  taking  place.  Concurrent  with 
these  hearings  there  is  a  continuing  investigation  In  Florida  by  the  Johns 
Committee,  created  by  the  legislature  of  that  State.  Nominally,  the  Johns 
Committee  Is  mandated  to  Investigate  “the  Communist  Party  and  other  sub¬ 
versive  organizations  •  •  •  seeking  to  agitate  and  engender  ill  will  between 
the  races  of  this  and  other  States/'  But  hearings  already  conducted  by  the 
committee  establish  that  its  actual  purpose  is  to  hamper  or  suppress  any 
organization,  no  matter  how  unimpeachable  its  devotion  to  this  country,  that 
in  any  way  seeks  to  bring  about  orderly  compliance  with  Supreme  Court  deci¬ 
sions  outlawing  racial  segregation. 

The  principal  efforts  of  the  Johns  Committee  have  been  dedicate  ’  to  manu¬ 
facturing  a  link  between  the  National  Association  for  the  Adva  ement  of 
Colored  People  and  the  Communist  Party,  despite  the  NAACP’s  impeccable 
record  of  loyalty  and  its  characterization  by  J.  Edgar  Hoover  as  having  “done 
much  ♦  *  ♦  to  perpetuate  the  desires  of  our  Founding  Fathers.”  The  Johns 
Committee’s  assault  upon  the  NAACP  and  Its  efforts  to  pillory  and  harass  such 
reputable  and  responsible  blraclal  organizations  as  the  Florida  State  Connell 
for  Human  Relations  and  the  Dade  County  Council, on  Community  Relations 
evinces  a  deliberate  design  to  establish  an  equation  between  subversion  and 
activities  on  behalf  of  desegregation. 

The  tactics  of  the  Johns  Committee  show  how  easy  it  is  for  a  State  to  place 
an  invasion  of  the  rights  of  freedom  of  association  and  expression  under  the 
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rubric  of  “ntitlsubveralve”  regulation.  Under  flic  Jenner  bill,  State  actions  un¬ 
constitutionally  designed  to  preserve  segregation  and  to  suppress  lawful  anti- 
segregation  activity  could  be  protected  against  all  restraint  by  a  simple  declara¬ 
tion,  iu  tlic  words  of  the  Jcnner  MU,  that  their  "general  purpose  •  •  ♦  Is  to 
control  subversive  activities.”  In  view  of  the  openly  expressed  Intention  of  a 
numltcr  of  State  governments  to  frustrate  Implementation  of  the  Supreme  Court's 
antisegregation  decisions,  It  would  be  folly  to  provide  sucli  an  easy  escape  from 
enforcement  of  the  Federal  Constitution. 

conclusion 

'Flic  merits  of  recent  decisions  by  the  Supreme  Court  are  not  In  Issue  here. 
What  Is  In  Issue  ore  the  central  assumptions  of  constitutional  democracy.  In 
company  with  eminent  practitioners  of  law  In  this  country  and  In  company  with 
those  who  believe  In  the  wisdom  of  separation  and  distribution  of  governmental 
power  mid  In  the  need  for  restraint  on  the  part  of  each,  the  States,  the  courts, 
the  Executive  and  the  legislature  to  Insure  that  each  remains  within  its  pre¬ 
scribed  sphere,  we  urge  that  S.  2C10  be  rejected  by  this  committee. 

Respectfully  submitted, 

Shad  Pom  eh. 

Now,  wo  have  been  here  several  days  on  this  hearing  on  Senate  bill 
264(|t  and  I  want,  to  make  a  summary /as  best  I  can,  as  to  why  I  put  the 
hill  in,  and  what  the  bill  purports  to  do. 

STATEMENT  BY  SENATOR  WILLIAM  E.  JENNER,  SENIOR  SENATOR 

PROM  INDIANA 

In  9  days  of  hearings,  criticism  of  iny  bill,  S.  2040  has  fallen  into 
several  categories.  I  want  to  discuss  these  briefly,  touch  upon  the 
main  objections  to  the  bill  which  have  been  advancer!,  and  answer  them. 

1  won’t  do  this  extensively,  because  I  don’t  think  the  objections  to  the 
bill  requiro  extensive  answers*  But  there  are  a  few  points  I  want  to 
make  before  this  record  closes. 

All  of  the  objections  to  this  hill  fall  into  two  main  categories : 

(1)  those  which  involve  the  claim  that  the  bill  is  unconstitutional; 
and 

(2)  those  which  admit  the  constitutionality  of  the  bill  but  object 
to  one  or  more  of  the  features  of  it  on  somo  other  grounds. 

Let’s  look  first  at  the  constitutional  arguments. 

The  constitutional  arguments  against  the  bill  fall  into  three  sub¬ 
classes  : 

(1)  The  argument  that  the  language  of  article  III,  section  2,  clause 

2  does  not  mean  what  it  says.  This  is  the  argument  first  advanced  by 
Mr. 'Joe  Rauh  when  he  testified  representing  Americans  for  Demo¬ 
cratic  Action.  This  is  a  completely  specious  argument  and  has  been 
repeatedly  refuted  by  expert  witnesses  during  the  course  of  these 
hearings. 

(2)  That  the  grant  to  the  Supreme  Court  of  original  jurisdiction 
over  cases  having  a  State  as  party  encompasses  a  grant  of  appellate 
jurisdiction  over  any  case  in  which  a  State  is  a  party,  and  that  this 
includes  cases  brought  in  State  courts  and  involving  State  statutes. 

This  point  not  only  does  not  involve  any  good  law,  it  doesn’t  even 
involve  any  good  logic.  As  Mr.  Frank  (5ber  pointed  out  yesterday 
during  his  testimony,  original  jurisdiction  and  appellate  jurisdiction 
are  two  separate  things  in  law,  and  are  treated  quite  separately  in 
article  III  of  the  Constitution. 

(3)  That  the  provisions  of  article  III,  section  2,  clause  2  of  the  Con¬ 
stitution,  respecting  the  power  of  the  Congress  to  regulate  and  make 
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exceptions  to  the  appellate  jurisdiction  of  the  Supreme  Court,  have 
l>eon  .somehow  negatived  by  the  adoption  of  some  amendment  to  the 
Constitution. 

Two  amendments  have  I  Hum  suggested  as  possibly  modifying  the 
cited  provisions  of  article  Iti.  They  are  the  5th  amendment  and 
the  Mth  amendment. 

Now,  the  Mth  amendment  can  hardly  be  deemed  as  amendatory  of 
article  III  of  the  Constitution,  since  tile  the  amendment  is  concerned 
with  actions  by  the  States  and  article  III  is  concerned  with  a  grant  of 
power  to  one  of  the  branches  of  the  Federal  Government. 

The  fifth  amendment,  of  course,  cannot  ho  said  to  repeal  article  III. 
and  is  not  in  any  direct  and  apparent  conflict  with  the  provisions  of 
article  111  ;  the  fifth  amendment  does,  however,  protect  certain  indi¬ 
vidual  rights,  and  if  one  of  those  protected  rights  should  he  directly 
interfered  with  through  an  exercise  of  power  under  article  III,  it  is 
conceivable  that  such  an  exorcise  of  power  might  he  deemed  uncon¬ 
stitutional. 

We  come  then  to  consideration  of  whether  anything  in  the  fifth 
amendment  to  the  Constitution  can  l>e  deemed  to  render  my  hill  un¬ 
constitutional. 

Principal  proponent  of  the  contention  that  the  fifth  amendment  to 
the  Constitution  might  l>o  considered  as  a  bar  to  enactment  of  my  hill 
was  Mr.  Tom  Harris,  who  testified  representing  the  AFI^-OIO* 

Mr.  Harris  did  not  say  that  my  bill  was  unconstitutional;  he  sim¬ 
ply  suggested  how  a  court  might,  find  it  unconstitutional.  It  would  l>e 
necessary,  Mr.  Harris  said,  to  find  that  one  of  the  categories  in  my  bill 
represented  an  unreasonable  classification. 

Mr.  Harris  did  not  express  (lie  opinion  (lmt  any  of  tho  categories  in 
my  bill  was  unreasonable;  be  just  said  it  might  be  possible  for  a  court 
to  decide  that  one  of  them  was. 

Mr.  Harris  gave  some  examples  of  what  he  considered  unreasonable 
categories — such  as  a  provision  which  might  seek  to  divest  the  Su¬ 
premo  Court  of  jurisdiction  to  try  a  ease  involving  a  particular  named 
jK^ivon — and  none  of  the  examples  he  gave  was  any  where  dose  to  any 
of  the  provisions  of  my  bill. 

Those  are  all  the  arguments  that  have  been  made  about  the  con¬ 
stitutionality  of  the  bill.  None  of  them  will  hold  water. 

Now  we  como  to  the  opposition  to  the  bill  on  its  merits. 

The  American  Par  Association  passed  a  resolution  opposing  the 
bill  on  two  grounds: 

First,  that  the  bill  was  contrary  to  a  position  previously  taken  by 
tho  American  Bar  Association  at  another  time  and  prior  to  some 
of  the  worst  of  the  recent  decisions  of  the  Supreme  Court.  This  is, 
of  course,  a  self-serving  action.  It  might  be  well  if  the  bar  associa¬ 
tion  were  reminded  of  Emerson's  warning  that  a  foolish  consistency 
is  tho  hobgoblin  of  little  minds. 

The  other  announced  basis  for  the  bar  association's  action  was  that 
my  bill  would  be  “contrary  to  the  maintenance  of  the  balance  of  pow¬ 
ers  set  up  in  the  Constitution.” 

As  I  nave  already  pointed  out  in  a  public  statement,  my  bill  only 
proposes  to  implement  one  of  the  basic  check  and  balance  provisions 
of  the  Constitution;  and  I  fail  to  sec  how  the  use  of  a  constitutional 
provision  can  l>c  deemed  to  be  contrary  to  the  spirit  of  the  Consti¬ 
tution. 
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Various  witnesses  hihI  others  Imve  assumed  tlie  right  to  declare  the 
basis  upon  which  I  linve  predicated  this  bill.  They  charge  me  with 
seeking  to  punish  the  Supreme  Court.  I  would  not  be  adverse  to  ad¬ 
mitting  this  charge  if  it  were  true;  because  I  think  some  of  the  recent 
decisions  warrant  punishment,  at  least  to  the  old-fashioned  extent  of 
being  required  to  stand  in  the  corner.  Hut  punishment  was  not  the 
objective  of  the  bill;  and,  in  fact,  the  bill  would  not  and  could  not 
punish  the  Court. 

The  Supremo  Court  has  no  vested  interest  in  any  case  or  nny  class 
of  cases  that  comas  before  it.  The  compensation  of  the  Justices  will 
not  bo  affected  in  any  way  if  my  bill  is  pnssed.  Their  tenure  will 
not  Ira  affected ;  their  working  hours  will  not  be  affected.  If  they  are 
hold  in  less  repute  by  some  of  (lie  citizens  of  this  country  than  they 
formerly  were,  this  is  not  and  will  not  lie  the  result  of  my  bill,  but, 
rather,  the  result  of  the  decisions  which  the  Court  has  handed  clown. 

XT  _  i|..  _  t  aV*  t  *11  *  I  _ *  I  At _A  .  Al__  _ 


of  this  bill  is  to  utilize  one  of  the  basic  check-nnd-balance  provisions 
of  the  Constitution  for  the  pur|H>se  of  restoring  a  balance  which  has 
been  seriously  upset  by  the  actions  of  the  Supreme  Court.  The  Court 
has  rcneatecfly  sought  to  legislate.  The  people  of  the  United  States 
are  unlinppy  about  this.  Tliey  do  not  linve  to  be  lawyers  to  under¬ 
stand  that  it  is  the  job  of  their  elected  representatives  to  legislate,  and 
not  the  job  of  the  Supreme  Court;  and  they  do  understand  this. 

It  is  not  any  particular  decision  or  the  provisions  of  any  particular 
decision  which  1  am  attacking  with  this  bill.  What  I  am  attacking 
is  the  problem  of  how  to  overcome  a  trend— a  trend  toward  judicial 
legislation  by  the  Supreme  Court  of  the  United  States.  I  concluded 
that  the  only  way  to  check  this  trend  was  to  utilize  the  provision  of 
the  Constitution  which  I  believe  was  placed  there  for  the  purpose  of 
permitting  the  Congress  to  act  in  just  such  a  situation  ns  we  now  find 
ourselves  in. 

It  is  perfectly  clear  to  me  ns  it  must  have  been  perfectly  clear  to 
everyone  who  has  examined  this  question  in  nny  substantial  degree 
that  enactment  of  the  bill  S.  2640  will  not  repeal  or  reverse  any  of 
the  decisions  of  the  Supreme  Court  about  which  I — among  many 
others — have  complained. 

This  kind  of  an  act  cannot  reach  and  affect  a  decision  of  the  Su¬ 
preme  Court.  It  may  be  that  by  a  different  kind  of  an  act  or  acts, 
the  Congress  could,  for  the  future,  effect  a  change  in  the  principles 
declared  by  the  Supreme  Court  in  some  of  these  recent  decisions; 
and  so  far  ns  this  can  be  done,  I  want  to  see  it  done,  and  I  will  help 
to  do  it,  where  the  change  will  restore  the  Constitution  to  its  real 
meaning,  where  the  Supreme  Court  has  warped  and  twisted  and  mis¬ 
construed  it. 

But  I  have  never  thought  that  my  bill  would  change  any  of  these 
decisions  or  nny  of  the  Court’s  interpretations.  What  my  bill  will  do, 
I  hope,  is  to  push  the  Supreme  Court  out  of  the  field  of  legislation  and 
back  into  the  area  where  it  was  constitutionally  intended  to  operate. 
My  bill  is  not  punitive ;  it  is  wholly  remedial  in  purpose. 

It  has  been  said  in  opposition  to  this  bill  that,  if  enacted,  it  would 
result  in  the  possibility  of  diversity  of  decisions. 

In  order  to  consider  this  point  intelligently,  we  must  take  note 
of  the  fact  that  several  different  situations  are  covered  in  my  bill. 
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With  respect  to  judicint  power  over  congressional  investigations,  I 
my  position  is  thnt  there  should  be  none:  nml  if  my  bill  should  be  | 

enacted,  and  the  appellate  power  of  the  Supreme  Court  in  this  Held  !•' 

should  lie  curtailed,  we  would  Imve  none.  I  mwer  cotuts  eotdtl  pro-  I 

tect  the  rights  of  individuals  without  attempting  to  police  the  investi-  J 

native  powers  of  the  Congress  or  to  assert  its  legislative  powers.  It 
lias  Itcen  the  Supreme  Court,  not  the  inferior  courts,  which  has  sought 
these  nn worthy  ends. 

With  respect  to  the  Federal  employee  security  program,  I  think  ■- 
nearly  all  of  the  cases  would  lie  brought  in  the  District  of  Columbia, 
so  that  the  court  of  Inst  resort  for  enses  in  this  class  would  lie.  to  all 
etfects  and  purposes,  the  United  Stales  Court  of  Ap|ienls  for  the 
District  of  Columbia  Circuit. 

With  respect  to  the  enactment  of  State  laws  and  tho  conduct  of 
State  investigations  restarting  subversion,  with  respect-  to  the  control  f 
of  subversive  activity  in  local  schools,  and  with  respect  to  admission 
of  individuals  to  the  bar  of  particular  States,  1  feel  that  a  federally 
imposed  uniformity  is  extremely  undesirable.  *  ; 

These  are  matters  committed,  by  the  10th  amendment  to  the  Con-  , 
stitution,  to  the  States.  They  should  lie  controlled  by  tho  people  of  .  j 
the  various  States  through  their  elected  legislatures  and,  whatever  [ 
they  decide  to  do,  the  Federal  Government  should  not  interfere. 
States  certainly  have  a  right  to  protect  their  own  welfare,  to  protect 
their  children,  and  to  choose  who  shall  lie  the  officers  of  their  courts. 

ft  has  lieen  argued  against  my  hill  thnt  it  would  have  tho  effect 
of  “freezing”  the  various  Supreme  Court  decisions  in  tho  Holds  which 
the  bill  would  affect. 

This  argument  de|iends  niton  the  assertion  or  the  assumption  that 
all  lower  courts  would  he  luisolutely  bound  by  these  decisions,  even  ■ 
in  cases  where  the  lower  courts  might  consider  the  decisions  to  lie 
had  law. 

This  argument  is  just  another  way  of  saying  thnt  the  Supreme 
Court  can  make  law  which  neither  the  Congress  nor  any  other  court 
can  change:  hut  that  the  Congress  can  do  nothing  to  change  a  law 
which  the  Supreme  Court  has  made,  and  thnt  the  judge  of  a  lower 
court  must  adhere  to  a  decision  of  the  Supreme  Court  rather  than  to 
the  Constitution  ns  he  understands  it. 

I  sav  that  is  not  the  case.  The  Congress  can  net,  in  any  one  of 
several  ways,  and  my  hill  is  one  of  the  ways. 

And  a  lower  court  can  net  in  a  way  contrary  to  a  Supremo  Court 
decision,  because,  what  the  judges  of  our  courts  are  sworn  to  uphold 
is  the  Constitution  of  the  United  States,  not  the  Supreme  Court  of  the 
United  States. 

Before  I  close,  I  want  to  refer  to  the  letter  of  the  Attorney  Gen¬ 
eral  of  the  United  States,  delivered  yesterday  and  placed  in  the  rec¬ 
ord  yesterday  afternoon. 

First,  I  want  to  call  attention  to  the  fact  that  the  Attorney  General 
was  requested  by  letter  of  the  chairman  of  the  Committee  on  the 
Judiciary,  under  date  of  February  3,  to  appear  and  testify  on  this 
bill.  I  dm  informed  thnt  letter  was  never  answered.  I  am  informed 
the  Attorney  General  spoke  to  the  chairman  of  the  committee  and 
asked  if  it  would  really  be  necessary  for  him  to  come  up  in  person, 
or  if  he  could  send  a  written  rejiort,*  and  that  the  chairman  told  him 
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if  lie  didn't  wnnt  to  come,  n  written  report  would  be  nil  right.  I  take 
that  to  menu  Hint  the  Attorney  (lenernl  did  not  in  fact  want  to 
come  up  and  testify  before  thin  committee,  nnd  Bubject  himself  to 
questions;  he  preferred  to  file  n  report  in  writing  nnd  have  it  sent 
up  liore  by  messenger. 

We  have  been  trying  to  get  this  report  from  the  Office  of  the 
Attorney  (lenernl  for  some  2  weeks  now:  nnd  the  word  always  has 
U*en  that  the  report  was  in  process.  They  were  “working  on  it.” 
I  luid  visions  of  a  long  nnd  carefully  drafted  nnd  well-documented 
nnd  erudite  report,  that  would  give  us  some  help  in  our  considera¬ 
tion  of  this  bill.  Hut  no-  That  is  not  what  we  got.  We  got  a  2%-page 
letter  addressed  to  the  cluiirmnn  of  the  full  committee,  which  starts 
out : 

I  Irak  Sknatoh:  Because  of  ttie  lni|>ortance  of  the  subject,  I  am  taking  the 
liberty  of  stating  my  views  on  the  bill  H.204Q  *  *  * 

Now,  Hint  doesn’t  even  indicate  Hint  the  Attorney  General  knows  he 
lias  been  asked  to  testify  on  this  bill.  That  sounds  like  he  was  telling 
us  that  he  is  sending  us  his  opinion  voluntarily. 

How  enn  lie  he  "taking  the  liberty”  of  stating  his  views,  when  he 
has  been  asked  in  writing  by  the  chairman  of  the  committee  to  do  so, 
on  February 3? 

Well,  the  Attorney  General’s  letter  goes  on  for  another  2  pages. 
The  second  paragraph  summarizes  what  the  bill  provides. 

Then  the  third  paragraph  startsoff  with  thissentence: 

lit  the  Aral  place,  It  la  clear  that  thla  proposal  Is  not  based  on  general  considers* 
Hons  of  policy  rotating  to  the  Judiciary. 

Now,  where  do  you  suppose  Hie  Attorney  General  got  that  idea? 

How  can  he  say  it  is  clear  to  him  on  what  basis  I  basedmy  proposal  ? 

1 1c  has  not  talked  to  me  about  it. 

The  Attorney  General  goes  on : 

II  tiny  iirojioHfll)  lx  motivated  Instead  by  dissatisfaction  with  certain  recent 
decisions  of  the  Supreme  Court  In  the  areas  covered  and  represents  a  retaliatory 
approach  of  the  same  general  character  ns  the  court-packing  plan  proposed  In 

HKii. 

This  is  one  of  the.  specious  arguments  against  the  bill  which  has 
been  repented  by  various  thoughtless  witnesses;  but  I  never  thought  I 
would  hear  the  Attorney  General  of  the  United  States  repeat  it. 

I  mu  of  course  interested  to  hear  that  the  Attorney  General  dis¬ 
approved  of  the  “court-packing  plan’*  in  1037. 

Now  let  me  point  out  what  the  real  relationship  is  between  the 
coiirt-packingplaii  and  my  bill. 

In  the  first  place,  the  court-packing  plan  was  an  effort  to  influence 
Hie  Court  so  as  to  bring  about  a  particular  kind  of  decision.  My  bill 
is  an  effort  to  haltthe  incursions  of  the  Court  into  the  legislative  field. 

The  court-packing  plan  advanced  by  President  Roosevelt  sought 
to  influence  the  Court.  by  increasing  its  size  nnd  thereby  changing 
its  philosophy.  My  bill  does  not  seek  to  change  the  philosophy  of 
the  Court  in  any  way — I  do  not  believe  that  to  be  possible — but,  rather, 
to  set  up  a  barrier  against  the  philosophy  which  the  Court  has  been 
evidencing. 

One  more  point  needs  to  be  brought  out : 

The  liberals  who  favored  the  court-packing  plan  in  1937  have  been 
milking  a  good  deal  of  the  fact  that  they  appear  now  as  defenders 
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of  the  Court,  in  opposition  to  my  bill.  Hut  they  Imve  not  changed 
their  position  one  iota. 

The  liberals  opposed  the  Court  in  10117  and  favored  the  court-pack¬ 
ing  plan  because  they  were  anxious  to  secure  Supreme  Court  npproval 
for  social  and  other  legislation  which  would  change  the  face  of 
America  and  lead  to  increased  centralization  of  government  and  the 
destruction  of  States  rights.  The  liberals  who  oppose  my  bill  today 
ara  doing  so  for  exactly  the  same  reasons.  It  is  the  Supreme  Court 
which  has  changed  its*  position  in  the  interim,  not  the  liberals  and 
not  Hill  Jenner. 

Well,  now  we  come  to  the  fourth  paragraph  of  the  Attorney 
General's  letter. 

He  says  that  the  Congress  has  only  enacted  legislation  of  this 
kind  once  before,  that  this’  was  in  1868,  and  that — 

•  ♦  •  Itecause  II  realized  that  this  was  a  mistake  Congress  reversed  Itself, 
restoring  the  Jurisdiction  In  1885. 

I  do  not  know  whether  the  jurisdiction  which  the  Congress  took 
away  from  the  Supreme  Court  in  1868  was  restored  17  years  later 
because  Congress  realized  that  it  had  made  a  mistake  17  years  before. 
.  or  because  the  situation  had  changed  in  the  intervening  17  years. 

I  can  forsee  the  possibility  that  if  my  bill  passes,  another  Congress 
17  or  20  years  from  now  might  see  fit  to  restore  the  jurisdiction  which 
this  bill  would  take  away,  on  the  ground  that,  in  the  meantime,  the 
Supreme  Court  had  learned  to  stay  within  its  proper  orbit  and  could 
once  again  be  trusted  with  matters  m  these  fields. 

However  that  may  be,  I  do  want  to  call  attention  to  the  fact  that 
Congress  did  on  a  previous  occasion  make  use  of  the  same  constitu¬ 
tional  provision  which  1  would  make  use  of  through  the  enactment  of 
my  bill  S.  2646,  and  that  the  Supreme  Court  of  the  United  States 
considered  the  matter  nnd  held  the  bill  to  be  constitutional,  and 
bowed  to  its  provisions. 

The  Attorney  General  apparently  does  not  think  that  the  question 
of  constitutionality  of  the  lull  is  sufficiently  important  to  receive  any 
mention  in  his  report. 

On  page  2  of  his  report,  the  Attorney  General  raises  the  question 
I  have  already  discussed,  with  respect  to  the  possibility  of  different 
rules  of  decision  in  different  circuits  and  in  different  State  courts. 

I  have  already  spoken  nbout  that  question,  but  I  will  add  this: 

There  may  be  some  argument  for  uniformity  of  decision  among  the 
circuit  courts  of  appeals;  but  there  is  no  logical  argument  for  uni¬ 
formity  in  the  decisions  of  the  courts  df  the  States. 

The  State  courts  are  exercising  residual  powers.  The  Federal  courts 
are  exercising  only  specified  powers  granted  under  the  Constitution. 
We  do  not  demand  that  all  of  onr  States  be  alike.  We  do  not  demand 
that  they  think  alike  on  matters  of  public  policy.  There  is  no  reason 
for  demanding  that  their  courts  think  alike  or  adhere  to  identical 
rules  of  decision.  There  are  in  fact  many  subjects  today  on  which 
there  are  differing  rules  of  decisions  in  the  various  State  supreme 
courts;  and  no  one  has  been  suggesting  that  there  should  be  Federal 
legislation  or  Supreme  Court  legislation  to  force  uniformity. 

The  Supreme  Court  does  not  make  it  a  practice  to  accept  all  cases 
which  involve  decisions  of  the  courts  of  appeals  which  may  differ 
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from  decisions  of  other  circuits.  I  think  our  record  is  complete  on  that. 

The  Attorney  General  goes  on  to  declare  that : 

Full  and  unimpaired  appellate  Jurisdiction  In  the  Supreme  Court  Is  funda¬ 
mental  under  our  system  of  government. 

That  must  be  the  Attorney  General’s  opinion,  becnuse  it  is  not  the 
Constitution  5  and  I  guess  we  are  supposed  to  consider  the  Attorney 
General’s  opinion  more  fundamental  than  the> Constitution. 

The  Constitution  contains  the  provision  in  article  III,  section  2, 
clause  2,  giving  the  Congress  the  right  to  make  regulations  and  excep¬ 
tions  with  respect  to  the  Supreme  Court’s  appellate  jurisdiction.  That 
certainly  is  not — quoting  from  the  Attorney  General’s  letter — “full 
and  unimpaired”  appellate  jurisdiction.  f 

So  we  have  this  situation : 

The  Attorney  General  is  declaring  as  fundamental  something  that 
the  Constitution  not  only  does  not  provide  for  but  specifically  provides 
»  against. 

j  Personally,  I’ll  take  the  Constitution.  It  has  been  there  a  long  time 
and  attorneys  general  change  every  so  often. 

The  Attorney  General  goes  on  to  indicate  that  he  regards  the  Su¬ 
preme  Court  as  the  “final  arbiter"  in  “the  maintenance  of  the  balance 
contemplated  in  our  Constitution  ns  among  the  three  coordinate 
j  branches  of  the  Government.” 

i  But  the  whole  theory  of  our  Constitution  is  that  there  should  be  no 
1  “final  arbiter*’— becnuse  the  Founding  Fathers  understood  that  if  any 

one  branch  of  the  Government  got  complete  ascendency,  we  would  not 
have  a  Government  of  checks  and  balances  but  an  oligarchy  which 
would  lead  unquestionably  and  irresistibly  to  tyranny. 

The  Constitution  did  not  make  the  Supreme  Court— quoting  the 
Attorney  General — the  “final  arbiter” — nor  did  even  Mr.  Justice  Mar¬ 
shall,  in  Marbury  v.  Mad  it  on. 

Marshall  said  there  were  “some  cases”  in  which  the  Court  should 
consider  questions  of  policy.  He  did  not  say  that  the  Court  should 
consider  questions  of  policy  in  all  cases.  Now  it  happens  that  the 
case  of  Marbury  v.  Maditon  was  tried  without  a  jury :  and,  therefore, 
naturally,  the  Court  was  allowed  a  much  wider  latitude  than  it  would 
have  been  nllowed  if  this  had  been  a  jury  case. 

The  genius  of  the  Constitution  is  that  it  does  not  provide  for  a  final 
arbiter:  it  does  provide  for  checks  and  balances  which  may  be  used  by 
the  different  branches  of  the  Government,  one  against  the  other,  to 

I  guard  against  or  to  repel  encroachments. 

It  is  this  very  system  of  uneasy  balances  which  gives  the  citizen  his 
best  guarantee  that  his  rights  will  continue  to  be  observed.  For  once 
all  power  is  put  in  a  single  place,  so,  surely  ns  “power  corrupts  and 
;  absolute  power  corrupts  absolutely, “  the  individual  rights  of  citizens 
are  doomed  from  that  day  on. 

At  the  top  of  pnge  3  of  his  report,  the  Attorney  General  says : 

This  type  of  legislation  threatens  the  Independence  of  the  judiciary. 

That  statement  simply  is  not  so.  This  bill  does  not  threaten  the 
independence  of  the  judiciary,  and  it  does  not  threaten  our  system  of 

I  checks  and  balances. 

What  it  does  threaten  is  the  imbalance  which  has  been  created  by 
decisions  of  the  Supreme  Court  in  recent  years.  It  threatens  the 
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power  to  legislate  which  the  Supreme  Court  lias  arrogated  to  itself  I 
during  those  years.  It  threatens  the  status  quo,  the  situation  which 
favors  the  growth  of  big  central  government  and  the  decline  and  decny 
of  States’  rights.  i 

There  are  a  great  many  people  in  this  country  today  who  favor  that  [ 
status  quo,  who  want  to  see  it  preserved,  and  we  must  now  assume  the  l 
Attorney  General  of  the  United  States  is  one  of  them.  Hut  that  does 
not  justify  him  in  confusing  the  st atus  quo  with  the  independence  of  P 
the  judiciary. 

Well,  so  much  for  the  report  of  the  Attorney  General. 

I  wanted  to  mention  it,  because  I  think  that  when  the  Attorney  Gen¬ 
eral  of  the  United  States  expresses  an  opinion  upon  proposed  legisla-  !■ 
tion,  it  should  be  important,  but  I  am  afraid  in  this  instance  he  has 
been  badly  advised.  t. 

In  closing,  I  want-  to  repeat  in  new  words  what  I  have  said  many  f 
t  inies  before  and  at  least  once  here : 

I  introduced  this  bill  not.  out  of  any  spirit  of  retaliation,  but  out 
of  a  deep  concern  for  the  preservation  of  the  Constitution  of  the  ; 
United  States  as  it  was  meant  to  be,  and  our  American  way  of  life  f 
as  we  used  to  know  it.  ‘ 

I  have  introduced  this  bill  in  an  effort  to  secure  action  by  the  : 
Congress  which  would  help  to  restore  the  balance  between  the  respec¬ 
tive  branches  of  the  Federal  Government,  and  to  restore  to  the  States 
a  measure  of  their  rights,  guaranteed  under  the  10th  amendment  of  the 
Constitution  but  which  nave  been  stripped  from  them,  notwithstand-  i 
ing  that  guaranty,  by  judicial  legislation. 

I  am  not  wedded  to  any  line  or  word  of  this  bill.  There  have  been 
some  suggestions  during  these  hearings  respecting  possible  amend-  j 
ments  to  the  bill,  and  I  am  willing  to  sit  down  with  the  committee  J. 
and  consider  any  of  those  suggestions.  If  the  committee  can  agree  [ 
upon  different  language,  even  representing  in  part  or  in  whole  a  dif¬ 
ferent  approach  to  this  problem  but  which  will  be  effective  in  achiev¬ 
ing  the  objective  I  have  sought,  the  committee  will  find  me  ready  to 
go  along. 

I  wilY  support  this  bill  or  any  other  bill  which  I  think  will  help  to 
limit  the  Supreme  Court  to  its  proper  sphere  of  action,  to  restore  to 
the  Congress  autonomy  over  the  conduct  of  its  own  affairs,  and  to 
preserve  for  the  States  the  rights  and  powers  which  they  reserved 
when  the  Federal  Government  was  created  and  which  are  guaranteed 
to  them  under  the  10th  amendment  to  the  Constitution  of  the  United 
States. 

I  think  my  bill  S.  2646  will  go  a  long  way  in  that  direction,  and 
I  am  going  to  be  for  it  with  all  the  force  I  can  muster.  If  you  can 
show  me  or  anyone  else  a  better  way,  or  even  another  good  way,  to 
accomplish  the  same  purpose,  you  can  count  on  my  support.  I  have 
no  pride  of  authorship.  I  am  not  frying  to  pass  a  “Jenner  bill.” 

I  am  just  trying  to  get  a  job  done — a  job  that  urgently  needs  doing. 

The  hearings  will  be  concluded  on  Seunte  bill  2646. 

(Whereupon,  at  4 : 50  p  m.,  the  committee  adjourned,  subject  to 
the  call  of  tlie  Chair.,* 
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7  Wall  606  (U.  S.  1868) 

Ex  PAKTE  McCaRDLB. 

1.  The  appellate  jurisdiction  of  this  court  is  conferred  by  the  Constitution! 

and  not  derived  from  acts  of  Congress;  but  is  conferred  "  with  such  ex* 
ccptlons,  and  under  such  regulntlonsi  as  Congress  may  mako;1’  and, 
therefore,  acts  of  Congress  affirming  such  jurisdiction,  havo  always 
been  construed  as  excepting  from  It  all  cases  not  expressly  described 
and  provided  for. 

2.  When,  therefore,  Congross  enacts  that  this  court  shall  have  appcllato 

jurisdiction  over  final  decisions  of  tho  Circuit  Courts*,  in  certain  cusps, 
the  act  operates  as  a  negation  or  exception  of  such  jurisdiction  In  other 
cases;  and  tho  repeal  of  the  act  necessarily  negatives  Jurisdiction  under 
It  of  these  cases  also. 

8.  The  repeal  of  such  an  act,  pending  an  appoal  provided  for  by  it,  Is  not  an 
exerciso  of  judicial  power  by  tho  legislature,  no  matter  whother  the  re* 
peal  takes  effect  before  or  after  argument  of  the  appeal* 

4.  The  act  of  27th  of  March,  1868,  repealing  that  provision  of  the  act  of  6th 
of  February,  1807,  to  amend  tho  Judicial  Act  of  1789,  which  authorised 
appeals  to  this  court  from  tho  decisions  of  the  Circuit  Courts,  Incases 
of  habeas  corpus,  does  not  except  from  the  appellalo  Jurisdiction  of  this 
court  any  cases  but  appeals  under  the  act  of  1867.  It  does  not  affect 
the  appellate  jurisdiction  which  was  previously  exercised  In  cases  of 
habeas  corpus . 
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Statement  of  the  cam. 


Appeal  from  the  Circuit  Court  for  the  Southern  District 
of  Mississippi. 

The  case  was  this : 

The  Constitution  of  the  United  States  ordains  as  follows: 

"§  1.  The  judicial  power  of  the  United  States  shall  bo  vested 
in  one  Supreme  Court ,  and  in  such  inferior  courts  os  the  Con* 
gross  may  fVom  time  to  time  ordain  and  establish.1’ 

“§  2.  The  judicial  power  shall  extend  to  all  cases  in  law  or 
equity  arising  under  thie  Constitution ,  the  taws  of  the  United 
States &o. 

And  in  these  last  cases  the  Constitution  ordains  that, 

“The  Supreme  Court  shall  have  appellate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions,  and  under  such  regula¬ 
tions,  as  the  Congress  shall  make” 

With  those  constitutional  provisions  in  existence,  Con¬ 
gress,  on  the  6th  February,  1867,  by  “An  act  to  umend 
an  act  to  establish  the  judicial  courts  of  the  United  States, 
approved  September  24,  1789,”  provided  that  the  several 
courts  of  the  United  States,  and  the  several  justices  and 
judges  of  such  courts,  within  their  respective  jurisdiction, 
in  addition  to  the  authority  already  conferred  by  law,  should 
have  power  to  grant  writs  of  habeas  corpus  in  nil  cases  where 
any  person  may  be  restrained  of  his  or  her  liberty  in  viola¬ 
tion  of  the  Constitution,  or  of  any  treaty  or  law  of  the 
United  Stutes.  And  that,  from  the  final  deoision  of  any 
judge,  justice,  or  court  inferior  to  the  Circuit  Court,  appeal 
might  bo  takeu  to  the  Cirouit  Court  of  the  United  States 
for  the  district  in  which  the  cause  was  heard,  and  from  the 
judgment  of  the  said  Circuit  Court  lo  (he  Supreme  (\urt  of  (he 
United  States . 

This  statute  beiug  in  force,  one  McCardle,  alleging  un- 
luwful  restraint  by  military  force,  preferred  a  petition  in  the 
oourt  below,  for  the  writ  of  habeas  corpus. 
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Statement  of  the  cue. 


The  writ  was  issued,  and  a  return  was  made  by  tho  mili¬ 
tary  commander,  admitting  the  restraint,  but  denying  that 
it  was  unlawful. 

It  appeared  that  the  petitioner  was  not  in  tho  military 
servico  of  the  United  States,  but  was  held  in  custody  by 
military  authority  for  trial  before  a  military  commission, 
upon  charges  founded  upon  tho  publication  of  articles  al¬ 
leged  to  bo  incendiary  and  libellous,  in  a  newspaper  of 
which  he  was  editor.  The  custody  was  alleged  to  be  under 
the  authority  of  certain  acts  of  Congress. 

Upon  the  hearing,  the  petitioner  was  remanded  to  the 
military  custody ;  but,  upon  his  prayor,  on  appeal  was  al¬ 
lowed  him  to  this  court,  and  upon  tiling  the  usual  appeal- 
bond,  for  costs,  ho  was  udmitted  to  bail  upon  recognizance, 
with  sureties,  conditioned  for  his  future  appearance  in  tho 
Circuit  Court,  to  abide  by  and  perform  tho  fiuul  judgment 
of  this  court.  The  appeal  was  taken  undor  tho  above-men¬ 
tioned  act  of  February  6,  1867. 

A  motion  to  dismiss  this  appeal  was  made  at  tho  last 
term,  and,  after  argument,  was  denied.* 

Subsequently,  on  the  2d,  8d,  4th,  and  9th  March,  the  case 
was  argued  vory  thoroughly  and  ably  upon  the  merits,  and 
was  taken  under  advisomont.  Whilo  it  *os  thus  hold,  and 
before  conference  in  regard  to  the  deoision  proper  to  bo 
made,  an  act  was  passed  by  Congress*, f  returned  with  objec¬ 
tions  by  tho  President,  and,  on  the  27th  Murch,  repassed  by 
tho  constitutional  majority,  the  secoud  section  of  which  was 
as  follows: 

11  And  be  it  further  enacted,  That  so  rauoh  of  tho  act  approved 
February  6, 1867,  entitlod  'An  act  to  amend  an  act  to  establish 
tho  judicial  courts  of  tho  United  States,  approved  Soptombor  24, 
1789,’  as  authorized  an  appeal  Arom  tho  judgment  of  tho  Circuit 
Court  to  the  Supromo  Court  of  tho  United  Stutes,  or  tho  oxer- 
eiso  of  any  such  jurisdiction  by  said  Supremo  Court,  on  uppoals 
which  have  boon,  or  may  horoaftor  bo  tukon,  bo,  and  tho  same 
is  hereby  ropoalod." 

*  8ee  Ex  psrto  MeOardlc,  0  Wallace,  818. 
t  Act  of  March  27,  1808,  16  8tut.  at  Largo,  44. 
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Argument  ngnlnet  the  operation  of  the  act. 

The  attention  of  the  court  waB  directed  to  this  statute  at 
the  last  term,  but  counsel  having  expressed  a  desire  to  be 
heard  in  argumeut  upou  its  effect,  and  the  Chief  Justice 
being  detaiued  from  his  place  here,  by  his  duties  in  the 
Court  of  Impeachment,  the  cause  was  continued  under  ad¬ 
visement.  Argument  was  now  heard  upon  the  effect  of  the 
repealing  act 

Mr.  Sharkey,  for  the  appellant: 

The  prisoner  alleged  an  illegal  imprisonment.  The  im¬ 
prisonment  was  justified  under  certain  acts  of  Congress. 
The  question  then  presents  a  cose  arising  undor  “  the  laws 
of  the  United  States;”  and  by  the  very  words  of  the  Consti¬ 
tution  the  judioial  power  of  the  United  States  extends  to  it. 
By  words  of  the  Constitution,  equally  plain,  that  judioial 
power  is  vested  in  one  Supreme  Court.  This  court,  then, 
has  its  jurisdiction  direotly  from  the  Constitution,  not  from 
Congress.  The  jurisdiction  being  vested  by  the  Constitu¬ 
tion  alone,  Congress  cannot  abridge  or  take  it  away.  The 
argument  which  would  look  to  Congressional  legislation  ns 
a  necessity  to  enable  this  court  to  exercise  “the  judioial 
power”  (any  and  every  judicial  power)  “of  the  United 
States,”  renders  a  power,  expressly  given  by  the  Constitu¬ 
tion,  liable  to  be  made  of  no  eiiect  by  the  inaction  of  Con¬ 
gress.  Suppose  that  Congress  never  made  any  exceptions 
or  auy  regulations  in  the  matter.  What,  under  a  supposition 
that  Congress  must  define  when,  and  whore,  and  how,  the 
Supreme  Court  shall  exercise  it,  becomes  of  this  “judiciul 
power  of  the  United  States,”  so  expressly,  by  tho  Constitu¬ 
tion,  given  to  this  court?  It  would  cease  to  exist.  But  this 
court  is  coexistent  and  co-ordinate  with  Congress,  aud  must 
be  able  to  exerciso  the  whole  judicial  power  of  the  United 
States,  though  Congress  passed  no  act  on  tho  subject.  Tho 
Judicial^  Act  of  1789  has  been  frequently  changed.  Sup¬ 
pose  it  were  repoaled.  Would  the  court  lose,  wholly  or  at 
all,  the  power  to  pass  on  every  case  to  which  the  judicial 
power  of  the  United  States  extended?  This  act  of  March 
27tb,  1868,  does  take  away  the  whole  appellato  power  of 
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Argument  sgslnit  the  operation  of  the  ect. 

this  court  in  cases  of  habeas  corpus.  Can  such  results  be  pro* 
dttced  ?  We  submit  that  they  cannot,  and  this  court,  then, 
we  further  submit,  may  still  go  on  and  pronounce  judgment 
on  the  merits,  as  it  would  have  done,  hud  not  the  act  of  27th 
March  been  passed. 

But  however  these  general  positions  may  be,  the  case  may 
be  rested  on  more  special  grounds.  This  case  had  been 
argued  in  this  court,  fully.  Passing  then  from  the  domain 
of  the  bar,  it  was  delivered  into  the  sacred  hands  of  the 
judges ;  and  was  in  the  custody  of  the  court.  For  aught 
that  was  known  by  Congress,  it  was  passed  upon  and  de- 
5  cided  by  them.  Then  comes,  on  the  27th  of  March,  this 

i  act  of  Congress.  Its  language  is  general,  but,  as  was  uni* 

'  versally  known,  its  purpose  was  specific.  If  Congress  had 

!  specifically  enacted  ‘  that  the  Supreme  Court  of  the  United 

States  shall  never  publicly  give  judgment  in  the  case  of 
McCardle,  already  argued,  and  on  which  we  anticipate  that 
it  will  soon  deliver  judgment,  contrary  to  the  views  of  the 
majority  in  Congress,  of  what  it  ought  to  decide/  its  pur¬ 
pose  to  interfere  specifically  with  and  prevent  the  judgmeut 
in  this  very  case  would  not  have  been  more  real  or,  as  a  fact, 
more  universally  known. 

Now,  can  Congress  thus  interfere  with  cases  on  which 
this  high  tribunal  has  passed,  or  is  passing,  judgment  ?  Is 
not  legislatiou  like  this  au  exercise  by  the  Congress  of  ju* 
dicial  power?  Lanier  v.  Gallatas*  is  much  in  point  There 
a  motion  was  made  to  dismiss  an  appeal,  because  by  law  the 
return  day  was  the  4th  Monday  iu  February,  while  in  the 
case  before  the  court  the  transcript  had  been  filed  before 
that  time.  On  the  16th  of  March,  and  while  the  case  was 
under  advisement ,  the  legislature  passed  an  act  making  the 
20th  of  March  a  return  day  for  the  case;  and  a  motion  was 
now  made  to  reinstate  the  case  and  hear  it.  The  court  say : 

«  The  case  bad  been  submitted  to  us  before  the  passage  of  that 
act,  and  was  beyond  the  legislative  control.  Our  respect  for  the 


*  18  Loulilsns  Annus),  176. 
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Argument  for  the  operation  of  the  act. 


General  Assombly  and  Executive  forbids  the  inference  that  they 
intondod  to  instruct  this  court  what  to  do  or  not  to  do  whilst 
passing  on  the  legal  rights  of  partioe  in  a  special  caso  already 
under  advisemont.  Tho  utmost  that  wo  can  eupposo  is,”  Ac. 

In  De  Chastelhix  v.  Jthirchild,*  the  legislature  of  PcnnByl- 
vanin  directed  that  a  new  trial  should  bo  granted  in  a  ease 
already  decidod.  Gibson,  C.  J.,  in  behalf  of  the  court,  re* 
sontod  tho  interference  strongly.  He  said: 

11  it  has  become  the  duty  of  the  court  to  temporise  no  longer. 
The  power  to  order  now  trials  is  judicial.  Out  the  powor  of  the 
legislature  is  not  judicial.” 

In  The  Stale  v.  Fleming^  where  tho  legislature  of  Ten- 
nessco  directed  two  porsous  under  indictment  to  be  dis* 
charged,  the  Supremo  Court  of  the  Stato,  declaring  that 
“  tho  legislature  has  no  power  to  intcrfero  with  tho  admin* 
istration  of  justice  in  the  courts,”  treated  the  direction  as 
void.  In  Lewis  v.  IVrM,!  tho  Supremo  Court  of  Maine  de¬ 
clare  thnt  the  legislature  canuot  dispense  with  any  general 
law  in  favor  of  a  particular  case. 

Messrs.  L.  Trumbull  and  M.  H.  Carpenter ,  centra : 

1.  The  Constitution  gives  to  this  court  appellate  jurisdic¬ 
tion  in  auy  cuse  like  the  present  oue  was,  only  with  such 
exceptions  and  under  such  regulations  as  Congress  makes. 

2.  It  is  clear,  then,  that  this  court  had  no  jurisdiction  of 
this  proceeding— an  appeal  from  the.  Circuit  0>urt — except 
under  the  act  of  February  6th,  1867;  and  so  this  court  held 
on  the  motion  to  dismiss  made  by  us  at  the  last  torm.§ 

8.  The  act  conferring  the  jurisdiction  having  been  re¬ 
pealed,  the  jurisdiction  ceased;  and  tho  court  had  thereafter 
no  authority  to  pronounce  any  opinion  or  render  any  judg¬ 
ment  in  this  cause.  No  court  can  do  any  uet  in  any  case, 
without  jurisdiction  of  the  subject-matter.  It  can  make 
no  difference  at  what  point,  iu  the  progress  of  a  cause,  the 


*  16  Penniylvania  Stats,  18. 
X  8  Oreenleaf,  828. 


t  7  Humphreys,  162. 
|  6  Wallace,  818. 
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i  Opinion  of  the  court. 

jurisdiction  ceases.  After  it  has  ceased,  no  judicial  act  can 
bo  performed.  In  Insurance  Company  v.  Ritchie ,*  the  Chief 
Justice,  delivering  the  opinion  of  the  court,  says : 

"It  is  cloar,  that  when  tho  jurisdiction  of  a  cause  depends 
upon  tho  statute,  tho  repeal  of  the  statute  takes  away  the  juris* 
i  diotion." 

i 

And  in  that  case  the  repealing  statuto,  which  was  passed 
during  tho  pendency  of  the  cause,  was  held  to  deprive  the 
court  of  all  further  jurisdiction.  The  causes  which  were 
pending  in  this  court  against  States,  were  all  dismissed  by 
I  tho  amendment  of  the  Constitution  denying  the  jurisdiction; 

I  and  no  further  proceedings  were  had  in  those  causes,  f  In 
Norris  v.  OrockertX  this  court  affirmed  and  acted  upon  the 
same  principle;  and  tho  exhaustive  argument  of  the  present 
Chief  Justice,  then  at  the  bar,  reported  in  that  caso,  nud  the 
numerous  authorities  there  cited,  render  any  further  argu* 
j  ment  or  citation  of  cases  unnecessary^ 

4.  The  assumption  that  the  act  of  March,  1868,  was  aimed 
specially  at  this  case,  is  gratuitous  and  unwarrantable.  Cer* 
tainly  the  language  of  the  aot  embraces  all  cases  iu  all  time; 
aud  its  effect  is  just  as  broad  as  its  languago. 

The  question  of  merits  cannot  now*,  therefore,  be  passed 
upon.  The  case  must  fall. 

The  CHIEF  JUSTICE  delivered  tho  opinion  of  the  court. 

The  first  question  necessarily  is  that  of  jurisdiction;  for, 
if  the  act  of  March,  1868,  takes  away  the  jurisdiction  defined 
by  the  act  of  Februury,  1867,  it  is  useless,  if  not  improper, 
to  enter  into  any  discussion  of  other  questions. 

It  is  quite  true,  os  was  argued  by  the  couusel  for  the  peti* 
tioner,  that  the  appollate  jurisdiction  of  this  court  is  not  de* 
rived  from  acts  of  Congress.  It  is,  strictly  speaking,  con- 


•  6  Wtlltco,  644.  t  Hollingsworth  p.  Virginia,  8  Dallas,  878. 

t  18  Howard,  429. 

1  Box  p.  Justices  of  London,  8  Burrow,  1466;  Teatvn  p.  United  8tates,  6 
Crancb,  281;  Schooner  Rachel  v.  United  States,  6  Id.  828;  United  Hwtes 
'  p.  Preston,  8  Peters,  67;  Con.  t.  Marshall,  11  Pickering,  860. 
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tarred  by  the  Constitution.  But  it  is  conferred  “  with  such  j 
exceptions  and  under  such  regulations  as  Congress  shull 
make.” 

It  is  unnecessary  to  consider  whothor,  if  Congress  had 
made  no  exceptions  and  no  regulations,  this  court  might  i 
not  have  exercised  general  appellate  jurisdiction  under  rules 
prescribed  by  itsolf.  For  among  tho  earliest  acts  of  tho  first 
Congress,  at  its  first  session,  was  the  act  of  September  24th, 
1789,  to  establish  the  judicial*courts  of  the  United  States. 
That  act  provided  for  the  organization  of  this  court,  aud 
prescribed  regulations  for  the  exorcise  of  its  jurisdiction. 

The  source  of  that  jurisdiction,  and  tho  limitations  of  it 
by  tho  Constitution  aud  by  statute,  hove  been  on  several 
occasions  subjects  of  consideration  here.  Iu  the  case  of 
Durousseau  v.  The  United  States,*  particularly,  the  whole  mat* 
ter  was  carefully  examined,  aud  the  court  held,  that  while  i 
“  the  appellate  powors  of  this  court  are  not  given  by  the  f 

judicial  act,  but  are  given  by  the  Constitution,”  they  are,  ! 

nevertheless,  “  limited  and  regulated  by  that  act,  aud  by 
such^)thor  acts  as  have  been  passed  on  the  subject.”  The  1 
court  said,  further,  that  the  judicial  act  was  au  exercise  of  ' 
the  power  giveu  by  the  Constitution  to  Congress  “of  mak- 
ing  exceptions  to  the  appellate  jurisdiction  of  the  Supreme  | 
Court.”  “  They  have  described  affirmatively,”  said  tho  court, 
“its  jurisdiction,  and  this  affirmative  description  has  been 
understood  to  imply  a  negation  of  the  exercise  of  such  ap¬ 
pellate  power  as  is  uot  comprehended  within  it.”  * 

The  principle  that  the  affirmation  of  appellate  jurisdiction 
implies  the  negation  of  all  such  jurisdiction  not  affirmed 
having  been  thus  established,  it  was  au  almost  necessary 
consequence  that  acts  of  Congress,  providing  for  the  exer¬ 
cise  of  jurisdiction,  should  come  to  be  spoken  of  as  acts 
granting  jurisdiction,  and  not  as  acts  making  exceptions  to 
the  constitutional  grant  of  it. 

The  exception  to  appellate  jurisdiction  in  the  case  before 
us,  however,  is  not  an  inference  from  the  affirmation  of  other 


*  6  C ranch,  812 ;  Wiicart  t.  Daucby,  8  Dallas,  821. 
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appellate  jurisdiction.  It  in  made  in  terms.  The  provision 
of  tho  net  of  18G7,  affirming  the  appellate  jurisdiction  of  this 
court  in  cases  of  habeas  corpus  is  expressly  ropealed.  It  is 
hardly  possible  to  imagino  a  plainer  instance  of  positive 
exception. 

We  nro  not  ut  liberty  to  inquire  into  tho  motives  of  the 
legislature.  We  can  only  oxaniino  into  its  power  under  the 
Constitution;  and  tho  power  to  make  exceptions  to  the  ap- 
pollute  jurisdiction  of  this  court  is  given  by  express  words. 

Wlint,  then,  is  tho  offset  of  tho  repealing  act  upon  the 
caso  heforo  us?  Wo  cannot  doubt  as  to  this.  Without 
jurisdiction  tho  court  cannot  proceed  at  all  in  any  enuso. 
Jurisdiction  is  power  to  dcclaro  the  law,  and  when  it  ceases 
to  exist,  the  only  function  remaining  to  tho  court  is  thut  of 
announcing  the  fact  and  dismissing  the  cause.  And  this  is 
not  less  clear  upon  authority  than  upon  principle. 

Several  cases  were  cited  by  tho  counsel  for  the  petitioner 
in  support  of  the  position  that  jurisdiction  of  this  case  is  not 
affected  by  tho  repealing  act.  But  none  of  them,  in  our 
judgment,  afford  any  support  to  it.  They  lire  all  cases  of 
Iho  exorcise  of  judicial  power  by  the  legislature,  or  of  legis¬ 
lative  interference  with  courts  in  the  exercising  of  continuing 
jurisdiction.* 

On  the  other  band,  the  general  rule,  supported  by  the 
best  elementary  writers, f  is,  that  “  when  an  act  of  the  legis¬ 
lature  is  repealed,  it  must  be  considered,  except  us  to  trans¬ 
actions  past  and  closed,  as  if  it  never  existed.”  And  tho 
effect  of  repealing  acts  upon  suits  under  acts  repealed,  has 
been  determined  by  tho  adjudications  of  this  court.  The 
subject  was  fully  considered  in  Norris  v.  Crcckert%  and  more 
recently  in  Insurance  Company  v.  llilchie.%  In  both  of  theso 
cases  it  was  held  that  no  judgment  could  be  rendered  in  a 
suit  after  the  repeal  of  the  act  under  which  it  was  brought 
and  prosecuted. 


•  Lanier  t>.  Uallutai,  13  Louiiiana  Annual,  176;  Do  Chaeteltux  a.  Fair- 
child,  16  Pennsylvania  State,  18;  ThoStalo  v.  Fleming,  7  Humphreys.  16*, 
J*wls  v.  Webb,  8  Greenlcaf,  826. 

f  Dwarris  on  Statutes,  688.  J  18  Howard,  429.  {  6  Wallace,  641. 
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It  is  quite  clear,  therefore,  that  this  court  cauuot  proceed 
to  pronouuco  judgment  in  this  case,  for  it  lius  no  lougor 
jurisdiction  of  tlio  appeal;  and  judicial  duty  is  not  less 
fitjy  performed  by  declining  ungranted  jurisdiction  than  in 
oxorcising  firmly  that  which  the  Constitution  and  the  laws 
confer? 

Counsel  seom  to  havo  supposed,  if  effect  be  given  to  the 
repealing  act  in  question,  that  tho  whole  appcllato  power  of 
tho  court,  in  coses  of  habeas  corpust  is  denied,  lint  this  is 
an  error.  Tho  act  of  1868  does  not  except  from  that  juriR* 
diction  any  cuses  but  appeals  from  Circuit  Courts  under  the 
act  of  1867.  It  does  not  affect  tho  jurisdiction  which  was 
previously  exercised,* 

The  appeal  of  the  petitioner  in  this  case  must  be 

Dismissed  for  want  of  jurisdiction. 

*  Ex  parte  MeCardle,  0  Wallace,  324. 
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Duroubsbau  and  others  v.  United  States. 

Appellate  jurisdiction. — Embargoltond. 

Tbe  appellate  powers  of  tbe  auprome  court  of  Ibo  United  Sutee,  ere  glren  by  tbe  constitution  t 
but  they  arc  limited  tod  regulated  by  tbe  Judiciary  act,  and  other  acta  passed  bj  congress  on  tbe 
subject.1 

This  court  hss  appellate  Jurisdiction  of  decisions  In  the  district  courts  of  Kentucky,  Ohio, 
Tennessee  and  Oilcans,  even  In  causes  properly  cognisable  by  the  district  courts  of  tbe  United 
States. 

To  an  action  of  debt  for  tbe  penalty  of  an  embargo- bond,  it  Is  a  good  plea,  under  the  act  of  coo* 
gresa  of  the  12th  of  March  ISOS,  g  S,  that  tbe  party  was  prevented  from  rcUnding  the  goods 
In  the  United  Sutee,  by  unavoidable  accident. 

United  Sutee  ».  flat  I,  atdt,  p.  171,  re-affirmed. 

Error  to  the  District  Court  of  tho  United  States  for  the  district  of 
Orleans. 

This  was  a  suit  brought  by  the  United  States  against  +Durousscau 
and  others,  upon  a  bon  1,  given  in  pursuance  of  the  act  of  congress  of  *■  308 
December  22d,  1807,  usually  called  the  embargo  act.  (2  U.  S.  Stat.  451.) 
The  bond  boro  date  tho  16th  of  May  1808,  and  the  condition  was,  that  tbe 
goods  therein  mentioned  should  bo  “rclandod  in  tho  United  States,  at  tbe 
port  of  Charleston,  or  at  some  other  port  of  the  United  States,  the  dangers 
of  the  seas  excepted,” 

The  proceedings  in  tho  court  below  wero  according  to  the  forms  of  the 
civil  law,  by  petition  or  libel  and  answer.  Tho  libel  was  in  the  nature  of  an 
action  of  debt  for  tho  penalty  of  tho  bond,  and  tho  answer  was  in  the  nature 
of  a  special  plea,  stating  fools  which  were  supposed  to  be  sufficient  evidence 
that  tho  defendants  were  prevented,  by  the  dangers  of  the  seas,  from  refund¬ 
ing  the  goods  in  the  United  States. 

Tho  answer  or  plea  stated,  that  the  vessel  sailed  from  New  Orleans  with 
intent  to  proceed  to  tho  port  of  Charleston,  and  that  in  tho  duo  proseoutioii 


lK*  ptrto  Valliindlghiun,  1  Walt.  251 ;  Dan*  Murdock  v.  MoniphU,  20  Id.  620;  United 
Ida  9 .  Railroad  Co.,  S  Id.  254;  Ex  parto  Mo-  Bute#  9.  Young,  V4  U.  a  219;  Railroad  Co.  v. 
Cardie,  7  Id.  606 ;  Merrill  9 .  Petty,  16  Id.  546 ;  Urant,  98  Id.  401. 
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of  her  voyago  from  Now  Orleans  to  Charleston!  she  was, 11  on  the  26 tb  of 
May  180$,  ami  on  divers  days  from  tho  said  26th  of  May  until  tho  1st  of 
Juno  then  noxt  following,  upon  the  high  seas,  by  unavoidable  accident,  by 
foroo  of  tho  winds  and  waves,  so  much  injured  and  endamaged,  that  upon 
tho  said  1st  day  of  June,  for  tho  preservation  of  the  said  vessel  and  cargo, 
and  tho  lives  of  her  crow  and  passengers,  it  was  found  nocossary  to  put  into 
the  port  of  Havana,  to  roflt  tho  said  vessol  for  her  voyago  aforesaid  ;  and 
that  tho  persons  administering  tho  government  at  tho  said  port  of  Havana, 
bv  force  of  arms,  and  against  tho  will  and  consent  of  theso  defondants,  and 
of  tho  captain  and  supercargo  of  tho  said  vessel,  and  all  other  persons  hav¬ 
ing  the  chnrgo  and  dircotionof  the  said  vessol  or  oargo  whatever,  did  detain 
tho  said  vessel  and  cargo  at  the  said  port  of  Havana,  and  by  superior  force, 
did  prevent  tho  said  vessol,  with  her  oargo,  from  pursuing  her  said  voyage 
to  the  port  of  Charleston  aforesaid,  or  from  going  to  any  other  port  of  the 
United  States,  and  landing  tho  said  cargo  therein,  pursuant  to  tho  condition 
of  the  said  bond,  and  did  also,  by  force  so  as  aforesaid,  prevent,  and  have 
♦8091  hitherto  prevented,  tho  said  cargo,  or  any  part  thereof,  from 

*■  being  sent  in  any  other  manner  to  tho  said  United  States  and  landed 
therein,  pursuant  to  tho  condition  of  the  said  bond  ;  and  theso  defendants 
aver,  that  tho  damages  and  injuries  aforesaid  sustained  by  tho  said  vessel 
were  unavoidable,  and  by  force  of  the  winds  and  waves  ;  and  that  by  reasou 
of  the  detention,  and  continuation  thereof,  as  aforesaid,  by  superior  force 
as  aforesaid,  thoy  could  not,  at  any  time  heretofore,  nor  oan  they  yet,  land 
tho  said  goods,  wares  and  merchandises  In  the  said  United  States,  pursuant 
to  tho  condition  of  tho  said  bond  in  tho  said  potition  set  forth  ;  by  reason 
whereof,  ami  also  by  forco  of  the  statutes  in  such  case  made  and  provided, 
theso  defendants  arc,  as  thoy  arc  advised,  discharged  from  tho  payment  of 
tho  said  sum  of  money  in  tho  said  bond  or  obligation  mentioned,  or  any 
part  thereof  ;  theso  defendants,  therefore,  pray,  that  a  jury  may  bo  impaii- 
nellod  to  inquiro  of  the  facts  aforesaid,  should  thoy  bo  denied  by  tho  United 
States,  and  that  these  defendants  may  bo  honco  dismissed  with  their  reason¬ 
able  costs  and  damages  in  this  bohulf  most  wrongfully  expended/1  Ac. 

To  this  answer,  the  attorney  for  tho  United  States  filed  a  general  demur¬ 
rer,  and  tho  court  below,  without  argument,  rendered  judgment  for  tho 
United  States  ;  whereupon,  tho  defendants  sued  out  their  writ  of  error. 

Rodney,  Attorney-General,  and  Jones,  for  the  United  States,  contended, 
that  this  court  has  no  jurisdiction,  because  there  can  bo  no  writ  of  error  to, 
or  appeal  from,  the  decisions  of  the  district  oourt  of  Orleans. 

liy  tho  act  of  congress  passed  March  20tb,  1804,  entitled  an  act  creeling 
Louisiana  into  two  territories,  and  providing  for  tho  temporary  government 
thereof  (2  U.  S.  Slat.  285,  §  8),  it  is  enacted,  that  “  there  shall  bo  established 
in  tho  6aid  territory  a  district  court,  to  consist  of  ono  judgo,  who  shall  reside 
therein,  and  bo  called  tho  district  judge,  and  who  shall  hold,  in  tho  city  of 
Orleans,  four  sessions  annually  “bo  shall  in  all  things  have  tho  same  juris- 
♦3101  diction  and  Powers,  which  aru  by  law  ♦given  to,  or  may  bo  exercised 
by,  tho  judgo  of  Kentucky  district.*1  Hy  tho  judiciary  act  of  Sep¬ 
tember  24tb,  1789  (1  U.  S.  Stat.  77,  §  10),  the  district  court,  besides  the 
ordinary  jurisdiction  of  a  district  court,  has  11  jurisdiction  of  all  other  causes 
except  of  appeals  and  writs  of  error,  hereinafter  made  cognisable  in  e  circuit 
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court,  tad  shall  proofed  therein  In  the  same  meaner  m  a  circuit  court,  end 
writs  of  error  end  appeals  shell  He  from  decisions  therein  to  the  supreme 
court,  in  the  seme  oeusee,  es  from  e  circuit  to  the  supreme  court,  end  under 
tho  seme  regulations.”  By  the  Oth  seotlon  of  the  seme  net,  tho  district 
courts  have  “exclusive  original  oognisanco  of  ell  suits  for  penalties  end  for* 
futures  incurred  under  the  lews  of  the  United  State*.” 

Hence,  it  appears,  that  writs  of  error  will  lie  to  the  Kentucky  district 
court  in  thoso  causes  only  In  which  it  acts  In  the  capacity  of  a  circuit  court. 
The  word  “  therein,”  means  in  causes  other  than  those  of  which  the  distrlot 
courts  generally  had  cognisanoe  under  the  Oth  seotion  of  the  act. 

This  court,  in  the  oases  of  Clark e  v.  Batadone,  1  Or.  210,  and  Botiman 
and  fheartwout,  4  Ibid.  70,  disclaimed  any  appellate  jurisdiction  not 
expressly  given  by  law ;  and  by  a  late  act  (2  U.  8.  Stat.  854,  480),  extend* 
ing  jurisdiction  in  certain  oases  to  stato  judges  and  state  courts,  the  juris* 
diction  Is  given  without  appeal ;  whioh  shows  that  congress  are  not  anxious 
that  thoro  should  be  an  appeal  from  all  tho  courts  to  which  they  have  given 
jurisdiction.  There  is  no  appeal  from  the  judge  of  tho  district  of  Orleans, 
in  oases  where  he  exercises  only  tho  district  court  jurisdiction.  In  Ken¬ 
tucky,  there  was  no  circuit  court.  The  district  judge,  although  he  exer¬ 
cised  the  powers  and  jurisdiction  of  a  circuit  court,  yet  he  did  not  bold  a 
circuit  court.  His  court  was  merely  a  district  court.  The  courts  of  the 
United  States  can  exercise  no  jurisdiction  not  expressly  given*  by  statute. 
•8  Dali.  887.  Although  this  suit  was  upon  a  bond,  yet  it  was  in  fact 
a  suit  for  a  penalty  or  forfeiture,  like  the  case  of  the  auctioneer's  *• 
bond  in  2  Anst.  589,  587.  This  is  as  much  a  penalty  as  if  it  had  been 
merely  deolared  by  the  statute,  without  having  been  put  into  the  form  of  a 
bond. 

E.  LMngtton,  oontri. — This  oourt  has  jurisdiction,  in  consequence  of 
its  being  tho  supreme  court,  and  the  other  an  inferior  court.  The  terms 
supreme  and  inferior  are  correlative,  and  imply  a  power  of  revision  in  the 
superior  court. 

The  judiciary  act  of  1780  gives  a  writ  of  error  from  the  supreme  court 
to  the  district  court  of  Kentucky,  in  all  cases  where  a  writ  of  error  would 
lio  to  a  district  court  from  a  cirouit  oourt,  as  well  as  in  those  cases  wbero  a 
writ  of  error  lies  generally  from  the  supreme  court  to  a  circuit  court.  The 
word  “  therein,”  means  in  that  oourt,  and  not  those  case*  only  in  which  that 
court  exercises  the  jurisdiction  of  a  cirouit  court. 

Tho  act  of  congress  gives  the  Orleans  judge  the  same  jurisdiction  and 
powers  as  are  given  to  the  Kentucky  judgo.  If  it  had  been  intended  to 
give  him  the  same  jurisdiction,  without  limiting  his  power  by  tho  right  of 
appeal,  congress  would  not  have  used  tho  word  powers.  The  saino  powers, 
means  no  greater  powers ;  but  if  the  Kentucky  judge  had  limited  powers, 
and  the  Orleans  judgo  has  unlimited  powers,  the  powers  cannot  be  the  same. 

C.  Zee,  on  the  satno  side,  olted  the  case  ot  Morgan  v.  Callender,  4  Cr.  370, 
in  whioh  this  court  dcoided,  that  it  has  jurisdiction  in  cases  of  appeal  from 
the  distriot  court  of  Orleans.  Ho  also  suggested  tho  inconvenience  which 
would  result  from  having  a  rovonuo  oourt  in  Orleans,  not  subject  to  the 
control  of  the  supreme  court ;  and  from  a  difference  of  construction  in  the 
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laws  respecting  *trade,  oorameroe  and  rovonuo  in  different  parta  of  (he  ter 
rltorlee  of  tbo  United  State#. 

Jones,  in  roply,  ohsorved,  that  tho  Inconvonlenoo  arUIng  from  tho  want, 
of  uniformity  of  doolslon  already  exists  with  respect  to  all  oasis  under  $2000 
valuet  in  which  there  can  bo  no  appeal  or  writ  of  error. 

March  16th,  1810.  Marshall,  Ch.  J.,  delivered  tho  opinion  of  tho  court, 
upon  tho  question  of  jurisdiction,  as  follows : — Tills  is  tho  first  of  several 
writs  of  error  to  sundry  judgments  rendered  by  tho  court  of  tho  United 
8tates  for  tho  territory  of  Orleans.  The  attornoy*general  having  moved 
to  dismiss  them,  bocauso  no  writ  of  error  lies  from  this  court  to  that 
in  any  caso,  or,  If  in  any  case,  not  in  such  a  case  as  this ;  tho  jurisdiction  of 
this  court  becomes  tho  first  subject  for  consideration. 

Tho  act  erecting  Ixmisinna  into  two  territories  establishes  a  district 
oourt  in  tho  territory  of  Orleans,  consisting  of  onu  judge,  who  41  shall 
in  all  things,  have  anti  oxcroiso  tho  samo  jurisdiction  and  powers  which 
arc,  by  law,  given  to,  or  may  be  oxereisod  by,  tbo  judgu  of  Kentucky  dis* 
trick” 

On  tho  part  of  tho  United  States,  it  is  contended,  that  this  dosoriplton  of 
tho  jurisdiction  of  tho  oourt  of  New  Orleans  does  not  imply  a  power  of 
revision  in  this  court,  similar  to  thot  which  might  have  boon  exercised  over 
the  judgments  of  tho  district  oourt  of  Kentucky ;  or,  if  it  does,  that  a 
writ  of  error  oould  not  liavo  boon  sustained  to  a  judgment  rendered  by  tho 
district  oourt  of  Kentucky,  in  such  a  case  as  this. 

On  tho  part  of  tho  plaintiffs,  it  is  contended,  that  this  court  possesses  a 
constitutional  power  to  roviso  and  oorreot  the  judgments  of  inferior  courts  ; 
*3131  wr#  ^ ,lot  60»  MU°h  a  power  is  implied  in  tho  net  by  which  tho  *court 

*  of  Orleans  is  created,  taken  in  connection  with  tho  judicial  act ;  and 
that  a  writ  of  error  would  lie  to  a  judgment  rendered  by  the  court  for  the 
district  of  Kentucky,  in  such  a  caso  as  this. 

Kvcry  question  originating  in  tho  constitution  of  tho  United  Statos 
claims,  and  will  receive,  tho  most  serious  consideration  of  this  court.  The 
third  article  of  that  instrument  commences  with  organising  tho  judicial 
department.  It  consists  of  one  supremo  court,  and  of  such  inferior  courts 
as  congress  shall,  from  time  to  timo,  ordain  and  establish.  In  these  courts, 
is  vested  tho  judicial  power  of  tho  United  States.  Tho  first  clauso  of 
the  second  section  enumerates  tho  cases  to  which  that  power  shall  extend* 
Tho  second  clause  of  tho  samo  section  distributes  tho  powers  previously 
described.  In  somo  few  cases,  tho  supremo  court  possesses  original  jurisdio* 
tion.  Tho  constitution  then  proceeds  thus :  44  In  all  tho  other  oases  boforo 
mentioned,  tho  supremo  court  shall  havo  appellate  jurisdiction,  both  as  to 
law  and  fact,  witli  such  exceptions,  and  undor  such  regulations,  as  the  con* 
great  shall  make.11 

It  is  contended,  that  tho  words  of  tho  constitution  vest  an  appcllato  Jur* 
isdictioii  in  tins.  court,  which  extends  to  every  caso  not  excepted  by  con* 
great ;  and  that  if  the  court  bad  boon  created,  without  any  oxpress  definition 
or  limitation  of  its  powers,  a  full  and  complcto  appellate  jurisdiction  would 
have  vested  m  it,  which  must  have  been  exorcised  in  all  cases  whatever.  The 
force  of  this  argument  is  )>erccivcd  and  admitted.  Had  tho  judicial  aot 
created  the  supreme  oourt,  without  defining  or  limiting  it#  jurisdiction!  it 
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malt  have  been  considered  u  possessing  all  the  jurisdiction  which  the  oon* 
ititution  assigns  to  it.  Tfao  legislature  would  hare  exercised  the  power  it 
possessed  of  creating  a  eupreme  court,  ae  ordained  by  the  constitution  | 
♦and  in  omitting  to  cxerolso  the  right  of  oxoeptlog  from  ite  oonstitu*  r#,. . 
tlonal  powon,  would  have  neoossarily  left  thoee  powore  undimioiihed.  *■ 

The  appellate  power*  of  this  court  are  not  given  by  the  judioial  act. 
They  are  given  by  the  constitution.  Hut  they  are  limited  and  regulated  by 
tlio  judioial  act,  and  by  euoh  other  note  a*  have  been  paeeed  on  the  eubject. 
When  tho  flrtt  legiilature  of  tho  Union  prooeeded  to  oarry  the  third  article 
of  the  constitution  into  o fleet,  they  muit  be  understood  aa  intending  to  exe- 
cute  the  power  they  possessed  of  making  exceptions  to  the  appellate  juris* 
diotion  of  tho  supremo  court.  They  havo  not,  indoed,  made  these  exceptions 
in  express  terms.  They  have  not  dcolared,  that  the  appellate  power  of  the 
court  shall  not  extend  to  certain  cases  j  but  they  have  described  affirms* 
tively  its  jurisdiction,  and  this  affirmative  description  hat  been  understood 
to  imply  a  negative  ou  tho  exercise  of  snob  appellate  power  ae  is  not  oom* 
prehended  within  it. 

The  spirit  as  well  a*  the  letter  of  a  statute  must  bo  respected,  and  where 
tho  whole  context  of  tho  law  demonstrates  a  particular  intent  in  the  legist** 
ture  to  effect  a  certain  object,  some  degree  of  implication  may  be  called  in 
to  aid  that  intont.  It  is  upon  this  principle,  that  the  court  implies  a  legia* 
lative  exception  from  its  constitutional  appellate  power,  in.the  legislative 
affirmativo  description  of  those  powers. 

Thus,  a  writ  of  error  lies  to  the  judgment  of  a  circuit  oourt,  where  the 
matter  in  ooniroverey  exceeds  the  valuo  of  12000.  There  la  no  express 
declaration  that  it  will  not  lie,  where  the  matter  in  controversy  shall  be  of 
less  value.  But  the  oourt  considers  this  affirmative  description  is  manifest* 
ing  tho  Intent  of  the  legislature  to  except  from  its  appellate  jurisdiction,  all 
cases  decided  in  tho  oircuits,  where  the  mattor  in  controversy  Is  of  less 
value,  and  implies  negative  words.  This  restriction,  however,  being  implied 
by  tho  oourt,  *and  that  implication  being  founded  on  the  manifest 
intent  of  the  legislature,  can  bo  mado  only  where  that  manifest  intent  l 
appears.  It  ought  not  to  bo  made,  for  the  purpose  of  defeating  the  intent 
of  tho  legislature. 

Having  made  these  observation*  on  the  constitution,  the  oonrt  will  pro¬ 
ceed  to  consider  the  acts  on  which  it*  jurisdiction,  in  the  present  case, 
deponds  5  and,  8rst,  to  inquire,  whether  it  could  take  oogoisanoe  of  this 
case,  had  the  judgment  been  rendered  by  the  distriot  oourt  of  Kentucky? 

The  ninth  sootion  of  tho  judioial  act  describee  the  jurisdiction  of  the  dis¬ 
triot  oourt*.  The  tenth  section  declares  that  the  district  oourt  of  Kentuoky, 
41  besides  the  jurisdiction  aforesaid,”  shall  exercise  jurisdiction  overall  other 
oauses,  except  appeals  and  writs  of  error,  whioh  are  made  cognisable  in  a 
circuit  court,  and  shall  proceed  therein  in  tho  same  manner  as  a  circuit  court 
«and  writs  of  error  and  appeals  shall  lie  from  decisions  therein,  to  the 
supreme  oourt,  in  the  same  causes  as  from  a  circuit  oourt  to  the  supreme 
court,  and  under  the  samo  regulations.” 

It  isoontendod,  that  this  enit,  whioh  i*  an  action  on  a  bond  conditioned  to 
be  void  on  the  relanding  of  goods  within  the  United  State*,  is  one  of  which 
the  distriot  oourt*  have  exclusive  jurisdiction,  and  that  a  writ  of  orror  would 
not  lie  to  a  judgment  given  in  such  a  case.  This  court  doe*  not  oonour  with 
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the  attorney-general  in  the  opinion  that  a  cirouit  court  haa  no  original  Juris* 
diction  in  a  case  of  this  description.  But  it  is  unnecessary  to  say  anything 
on  this  point,  because  it  is  deemed  dear,  that  a  writ  of  error  is  given  in  the 
case,  however  this  question  might  be  decided. 

It  would  be  difficult  to  conceive  an  intention  in  the  legislature  to  dia- 
criminate  between  judgments  rendered  by  the  distriot  court  of  Kentucky, 
while  exercising  the  powers  of  a  district  court,  and  those  rendered  by  the 
I  *  same  court,  while  exercising  cirouit  powers,  when  it  is  ’demonstrated, 
that  the  legislature  makes  no  distinction  in  the  cases  from  their  nature 
and  character.  Causes  of  whioh  the  district  courts  have  exclusive  original 
jurisdiction  are  carried  into  the  circuit  courts,  and  then  become  the  objects 
of  the  appellate  jurisdiction  of  this*  court.  It  would  be  strange,  if,  in  a  case 
where  the  powers  of  the  two  courts  are  united  in  one  court,  from  whose 
judgments  an  appeal  lies,  causes,  of  which  the  distriot  courts  have  exclusive 
original  jurisdiction,  should  be  excepted  from  the  operation  of  the  appellate 
power.  It  would  require  plain  words  to  establish  this  construction. 

But  the  court  is  of  opinion,  that  the  words  import  no  such  meaning. 
The  construction  given  by  the  attorney-general  to  the  word  41  therein,”  as 
used  in  the  last  instance,  in  the  clause  of  the  tenth  section,  which  has  been 
cited,  is  too  restricted.  If,  by  force  of  this  word,  appeals  were  given  only  in 
those  causes  in  which  the  district  court  acted  as  a  circuit  court,  exercising 
its  original  jurisdiction,  the  legislature  would  not  have  added  the  words,  “in 
the  same  causes  as  from  a  circuit  court.”  This  addition,  if  not  an  absolute 
repetition,  could  only  serve  to  create  doubt,  where  no  doubt  would  other* 
wiso  exist.  The  plain  meaning  of  these  words  is,  that  wherever  the  district 
court  decides  a  cause  which,  if  decided  in  a  circuit  court,  either  in  an  original 
suit,  or  on  ah  appeal,  would  be  subject  to  a  writ  of  error  from  the  supreme 
court,  the  judgment  of  the  district  oourt  shall,  in  like  manner,  be  subjeot  to 
a  writ  of  error. 

This  construction  is,  if  possible,  rendered  still  more  obvious,  by  the  sub* 
sequent  part  of  the  same  section,  which  describes  the  jurisdiction  of  the  dis¬ 
trict  court  of  Maine  in  the  same  terms.  Apply  the  restricted  interpretation 
to  the  word,  “  therein,”  in  that  instance,  and  the  cirouit  court  of  Massa¬ 
chusetts  would  possess  jurisdiction  over  causes  in  which  the  district  court  of 
Maine  acted  as  a  circuit  court;  and  not  over  those  in  whioh  it  acted  as  a  dis* 
’a  171  trict  court ;  a  construction  which  is  certainly  not  to  be  tolerated.  ’Had 

l7J  this  judgment  been  rendered  by  the  distriot  court  of  Kentucky,  the 
jurisdiction  of  this  court  would  have  been  perfectly  clear. 

The  remaining  question  admits  of  more  doubt.  It  is  said,  that  the  words 
used  in  the  law  creating  the  court  of  Orleans,  describe  the  jurisdiction  and 
powers  of  that  court,  not  of  this,  and  that  they  give  no  express  jurisdiotion 
to  this  court.  Hence,  it  is  inferred,  with  considerable  strength  of  reasoning, 
that  no  jurisdiction  exists.  If  the  question  dependod  singly  upon  the  refer* 
ence  made  in  the  law,  creating  the  court  for  the  territory  of  Orleans,  to  the 
court  of  Kenutcky,  the  correctness  of  this  reasoning  would  perhaps  be  con¬ 
ceded.  It  would  be  found  difficult  to  maintain  the  proposition,  that  invest¬ 
ing  the  judge  of  the  territory  of  Orleans  with  the  same  jurisdiotion  and 
powers  whioh  were  exercised  by  tho  judge  of  Kentucky,  imposed  upon  that 
jurisdiction  the  same  restrictions  arising  from  the  power  of  a  superior  court, 
as  were  imposed  on  the  oourt  of  Kentucky. 
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But  the  question  does  not  depend  singly  on  this  reference ;  it  is  influ¬ 
enced  by  other  very  essential  considerations.  Previous  to  the  extension  of 
the  circuit  system  to  the  western  stateSi  district  courts  were  erected  in  the 
states  of  Tennessee  and  Ohio,  and  their  powers  were  described  in  the  same 
terms  with  those  which  describe  the  powers  of  the  court  of  Orleans.  The 
same  reference  is  made  to  the  district  court  of  Kentuoky.  Under  these 
laws,  this  court  has  taken  jurisdiction  of  a  cause  brought  by  writ  of  error 
from  Tennet*ioe.  It  is  true,  the  question  was  not  moved,  and  consequently, 
still  remains  open.  But  can  it  be  conceived  to  have  been  the  intention  of 
the  legislature,  to  except  from  the  appellate  jurisdiction  of  the  supreme 
court,  all  the  causes  decided  in  the  western  country,  except  those  decided  in 
Kentuoky?  Can  such  an  intention  *be  thought  possible?  Ought  it  r*3ig 
to  bo  inferred  from  ambiguous  phrases  ?  * 

The  constitution  here  becomes  all  important.  The  constitution  and  the 
laws  are  to  be  construed  together.  It  is  to  bo  recollected,  that  the  appellate 
powers  of  the  supreme  court  are  defined  in  the  constitution,  subject  to  suoh 
exceptions  as  congress  may  make.  Congress  has  not  expressly  made  any 
exceptions ;  but  they  are  implied  from  the  intent  manifested  by  the  affirma¬ 
tive  description  of  its  powers.  It  would  be  repugnant  to  every  principle  of 
sound  construction,  to  imply  an  exception  against  the  intent.  This  question 
does  not  rest  on  the  same  principles  as  if  there  had  been  an  express  excep¬ 
tion  to'tho  jurisdiction  of  this  court,  and  its  power,  in  this  case,  was  to  be 
implied  from  the  intent  of  the  legislature.  The  exception  is  to  be  implied 
from  the  intent,  and  there  is,  consequently,  a  much  more  liberal  operation 
to  be  given  to  the  words  by  which  the  courts  of  the  western  country  have 
been  created. 

It  is  believed  to  be  the  time  intent  of  the  legislature,  to  place  those  courts 
precisely  on  the  footing  of  the  court  of  Kentucky,  in  every  respect,  and  to 
subject  their  judgments,  in  the  same  manner,  to  the  revision  of  the  supreme 
court.  Otherwise,  the  court  of  Orleans  would,  in  fact,  be  a  supreme  oourt. 
It  would  possess  greater  and  less  restricted  powers  than  the  court  of  Ken¬ 
tucky,  which  is,  in  terms,  an  inferior  court. 

The  question  of  jurisdiction  being  decided,  it  was  stated  by  the  counsel, 
that  the  seven  following  cases  on  the  docket,  vie.,  the  cases  of  Beta  and 
others,  Connelly  and  others,  Castries  and  others,  Gibbs  and  others,  Childs 
and  others,  Clay  and  ami  others,  and  Keene  and  others,  against  the  United 
States,  all  from  New  Orleans,  stood  upon  the  same  pleas  of  unavoidable  acci¬ 
dent  5  excepting  that  in  the  cases  of  Bera  and  others,  and  Connelly  and 
others,  the  accident  was  capture  by  the  British,  and  prevention  by  superior 
forqo  from  rclanding  the  goods  *in  the  United  States.  The  bond  in 
Bera'*  case  was  dated  the  21st  of  March  1808.  The  condition  was  ’ 
the  same  as  in  the  case  of  Durousseau, 

P.  B,  Key ,  JR  Livingston ,  0.  Lee  and  B.  0.  Harper^  for  the  plaintiffs 
in  error. — These  cases  are  ail  within  the  benefit  of  the  act  of  congress  passed 
the  12th  of  March  1808,  §  3  (2  U.  S.  Stat.  474),  which  enacts, 11  that  in  every 
oase  where  a  bond  hath  been  or  shall  be  given  to  the  United  States,  under 
this  aot,  or  under  the  act  entitled  ‘an  act  laying  an  embargo  on  all  ships 
and  vessels  in  the  porta  and  harbors  of  the  United  States,’  or  under  the  aot 
supplementary  to  the  last-mentioned  aot,  with  oondilion  that  certain  goods, 
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wares  and  merchandise,  or  the  cargo  of  a  vessel,  shall  be  relanded  in  some 
port  of  the  United  States ;  the  party  or  parties  to  such  bond  shall,  within 
four  months  after  the  date  of  the  same,  produce  to  the  collector  of  the  port 
from  which  the  vessel  had  been  cleared  with  suoh  goods,  wares,  merchandise 
or  cargo,  a  certificate  of  the  relanding  of  tho  same,  from  the  collector  of  the 
proper  port ;  on  failure  whereof,  the  bond  shall  be  put  in  suit,  and  in  every 
such  suit,  judgment  shall  be  given  against  the  defendant  or  defendants, 
unless  proof  Bhall  be  produced  of  such  relanding,  or  of  loss  by  sea,  or  other 
unavoidable  accident.” 

It  is  contended,  that  this  act  means  loss  by  sea,  or  loss  by  other  unavoid, 
able  accident ;  but  this  construction  is  contradicted  by  the  punctuation  of  . 
the  statute.  If  it  had  been  intended  to  have  the  construction  contended  for, 
it  would  havo  been  pointed  thus  :  unless  proof  shall  be  produced  of  such 
relanding  or  of  loss,  by  sea  or  other  unavoidable  accident.”  Tho  court  can  - 
no  more  attor  the  punctuation  of  a  statute  than  the  words.  To  give  it  the  I 
construction  contended  for,  is  to  make  the  legislature  speak  nonsense  ;  it  i 
would  make  them  say  the  sea  is  an  accident.  We  consider  this  point  as  set*  ' 
tied  by  the  case  of  United  State*  v.  Hall  and  Worth,  at  this  term  (ante,  p. 
171). 

#  .  1  *Jone»,  contriL — The  statute  enlarges  the  obligation  of  the  bond. 
8S0J  The  officer  is  bound  to  take  tho  bond  exactly  in  the  form  prescribed  . 
by  the  statute.  There  is  only  ono  act  whioh  prescribes  the  form  of  the 
bond  ;  but  there  are  several  acts  whioh  modify  itseffoct.  Tbethird  embargo 
aot  has  annexed  a  new  meaning  to  tho  condition  of  the  bond.  A  bond  taken 
under  a  known  law,  has  the  meaning  and  effect  declared  by  that  law.  The 
act  contemplates  two  excuses,  vis.,  loss  by  perils  of  the  sea,  and  loss  by 
superior  force ;  but  at  all  events,  there  nulst  be  a  loss.  But  in  this  case, 
there  is  not  a  sufficient  averment  of  a  necessity  even  of  going  into  the  Havana, 
and  there  is  no  averment  of  a  loss.  The  detention  at  Havana,  and  not  the 
injury  by  the  winds  and  waves,  is  averred  to  be  the  reason  why  they  could 
not  comply  with  the  condition  of  the  bond. 

If  a  vessel  be  driven  by  a  storm  upon  tho  coast  of  an  enemy,  and  there 
captured,  it  is  not  k  loss  by  perils  of  the  sea.  Oreene  v.  Elmelie,  Pcako 
Cos.  912. .  The  remote  cause  is  never  stated  as  the  causo  of  the  loss.  And 
an  averment  of  loss  by  capture  cannot  be  supported  by  evidenco  of  a 
loss  by  perils  of  the  sea.  Kxden  Kemp  v.  Vigne,  1  T.  R  304  j  MaUhlt  v. 
J\*t*,  3  Bos.  A  Pul.  28 }  1  T.  R  130. 

The  third  section  of  the  third  embargo  act  (2  V.  S.  Stat.  474),  requires 
more  strict  proof  than  had  been  before  required.  The  legislature  was  com¬ 
petent  to  say  what  degree  of  proof  should  be  required  of  a  bond  fide  excuse. 
They  have  supposed  that  nothing  but  the  loss  of  tho  thing  itself  oould  be 
satisfactory  evidence  of  the  impossibility  of  complying  with  the  condition 
of  the  bond.  This  is  also  the  true  grammatical  construction  of  the  sentence. 
After  saying,  proof  of  relanding,  or  of  toss  by  sea,  the  word  "of”  is  omitted. 

If  proof  of  other  nnavoidablo  accident  was  intended  to  be  admitted 
*1211  *u  an  exoaM>  *n  th*  same  manner  as  proof  of  loss  by  sea,  the  lan* 

*-l  gnage  would  have  been,  proof  of  relanding,  or  of  loss  by  sea,  or  of 
other  nnavoidablo  accident.  If  proof  of  unavoidable  accident  was  intended 
as  an  excase,  they  would  have  said,  or  other  unavoidable  accident,  wbioh 
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should  actually  render  it  impossible  to  veland  the  goods  in  the  United 
States. 

Hut  as  tho  clauso  now  stands,  if  our  opponents  are  right  in  their  construe* 
lion,  proof  of  unavoidable  accident  will  be  an  excuse,  although  it  be  not 
such  an  accident  as  would  necessarily  render,  or  should  actually  have  ren¬ 
dered,  it  impossible  to  comply  with  the  condition  of  the  bond,  whether  it 
produce  loss,  or  not,  and  whether  it  prevented  the  relanding,  or  not.  !t 
docs  not  appear  by  tbo  plea,  that  the  defendants  did  not  made  a  great  profit 
by  tho  voyage. 

I  K  LioinyUon^  in  reply.— -We  are  entitled  to  the  benefit  of  the  exoeption 
j  of  dangers  of  the  seas,  in  the  condition  of  the  bond,  and  also  to  the  benefit 
of  the  exception  of  unavoidable  accident  in  the  statute.  The  plea  states  as 
l  strong  a  caso  of  necessity  as  that  of  the  case  of  United  States  v.  Hall  and 
Wortht  decided  by  this  court,  at  this  term.  We  have  made  out  a  clear  case 
both  under  the  exception  of  dangers  of  tho  seas,  and  under  the  provision  of 
tho  statute,  in  case  of  unavoidable  accident.  No  man  can  be  bound  to  do 
4  an  impossibility. 

j  Insurance  cases  do  not  apply  to  the  present ;  there,  the  contract  enuraer- 
j  ates  a  great  number  of  risks,  and  courts  and  litigants  employ  themselves  in 
•I  classing  losses  under  one  or  another  of  those  risks.  In  every  other  kind  of 
,s  contract,  the  expression,  "  dangers  of  the  seas,”  means  every  accident  that 
can  happen  at  sea.  In  a  bill  of  lading,  the  master  contracts  to  deliver  the 
♦goods  at  a  certain  place,  the  dangers  of  the  seas  excepted.  Nobody 
ever  supposed  ho  would  be  liable,  if  the  goods  should  be  captured  or  ^ 
seised  by  the  superior  force  of  publio  enemies.  The  case  cited  from  Bun- 
bury  was  upon  a  statute  which  required  proof  that  the  goods  perished  in  the 
sea  ;  but  our  statute  has  no  such  clause. 

Marshall,  Cb.  J.,  delivered  an  opinion  to  tho  following  effect : — The 
court  considered  many  of  the  points  in  these  cases  white  they  had  the  case 
of  United  State*  v.  Hall  and  Worth  under  consideration,  and  upon  tho 
present  argument,  I  understand  it  to  be  the  unanimous  opinion  of  the  court, 
that  the  law  is  for  the  plaintiffs  in  error,  in  all  these  cases.  I  cannot  precisely 
say,  what  are  the  grounds  of  that  opinion ;  I  can  only  state  the  reasons 
which  have  prevailed  in  my  own  mind. 

It  is  true,  as  contended  on  the  part  of  the  United  States,  that  the  legis¬ 
lature  is  competent  to  dcclaro  what  evidence  shall  bo  received  of  tho  facts 
offered  in  excuse  for  a  violation  of  tho  letter  of  a  statute.  I  also  agree  with 
tho  counsel  for  tho  United  States,  that  the  words  of  tho  statute, 11  loss  by 
sea  or  other  unavoidable  accident,’ n  mean  loss  by  sea,  or  loss  by  other 
unavoidable  accident.  But  tho  question  is,  what  sort  of  loss  is  meant?  It 
must  be  such  a  loss  as  necessarily  prevents  the  party  from  complying  with 
I  the  condition  of  tho  bond.  It  is  not  necessary,  that  it  should  bo  an  actual 
destruction  of  tbo  property,  but  such  a  loss  only  as  necessarily  prevents  the 
relanding  of  tbo  goods. 

This  statute  is  not  like  that  upon  which  the  prosecution  was  founded  in 
the  case  cited  from  Bunbury.  Our  statute  does  not  require  evidence  that 
the  goods  have  “  perished  in  tho  sea,91  It  only  requires  proof  of  such  a  loss, 
by  an  unavoidable  accident,  as  prevents  tho  ♦relanding  of  the  cargo, 
according  to  tho  condition  of  tho  bond.  When  the  property  is  cap- 


714 


LIMITATION  OF  APPELLATE  JURISDICTION 


tured,  and  taken  away  by  the  superior  force  of  a  foreign  power,  so  as  to 
prevent  tho  relanding,  it  is  lost,  within  the  meaning  of  the  statute,  by  an 
unavoidable  accident,  although  the  owner  may  have  received  a  compensa* 
tion  for  it. 


Johnson,  J. — I  agree  with  the  oonrt,  in  the  result  of  the  opinion,  but  not 
altogether  upon  the  grounds  stated  by  the  Chief  Justice.  If  the  act  in 
question  will  admit  of  two  constructions,  that  should  be  adopted,  which  is 
moet  consonant  with  the  general  principles  of  reason  and  justice.  I  cannot 
suppose*  that  the  legislature  meant  to  do  an  unjust  or  an  unreasonable  act. 
No  man  can  be  bonnd  to  do  impossibilities.  The  legislature  must  be  under* 
stood  to  mean,  that  the  party  should  be  excused,  by  showing  the  occurrence 
of  such  circumstances  as  rendered  it  impossible  to  perform  the  condition  of 
the  bond.  To  make  his  liability  depend  upon  the  mere  point  of  ultimate 
loss  or  gain,  would  be  unreasonable  in  the  extreme. 

L’ivinobton,  J. — I  concur  in  the  reversal  of  these  judgments,  but  not  in 
the  construction  which  the  Chief  Justice  puts  upon  the  third  section  of  the 
act  of  March  1808. 

If  the  relanding  of  the  eargo  in  the  United  States  bad  been  prevented 
by  any  unavoidable  accident  whatever,  although  the  goods  themselves 
were  not  lost,  it  would,  in  my  opinion,  have  furnished  a  good  defence  to 
this  suit.  If  the  Spanish  government  had  forced  a  sale  of  the  property,  and 
the  proceeds  bad  actually  come  to  the  hands  of  the  owners,  it  would  have 
made  no  difference.  Loss  by  sea  is  one  excuse;  unavoidable  accident, 
whether  followed  by  loss,  or  not,  is  another. 


*824] 


•Washington  and  Todd,  Justices,  agreed  in  opinion  with  Judge 


Livingston. 


Judgment  reversed. 
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8  Wall  85  (U.  S.  1868) 


Ex  PARTE  YeRQBR. 

1  In  all  CMC*  where  «  Circuit  Court  of  the  United  State*  has,  to  the  eierelM 
of  Us  original  jurisdiction,  caused  a  prisoner  to  be  brought  before  It,  and 
has,  after  inquiring  into  the  cause  of  detention,  remanded  him  to  the 
custody  from  which  be  was  taken,  this  court,  ta  the  exercise  of  It* 
appellate  jurisdiction,  may,  by  the  srrit  of  habeas  corpus,  aided  by  the 
writ  of  certiorari,  reviso  tho  decision  of  the  Circuit  Court,  and  if  it  be 
found  unwarranted  by  law,  relievo  tho  prisoner  from  the  unlawful  re> 
straint  to  which  he  bos  been  remanded. 

2.  The  second  section  of  tho  act  opiarCB'l!?tF,*lB()8rrepealing  so  much  of  the 
act  of  February  6th,  180?fai  authorised  appeals  fronHhe  Circuit CourU 
to  tho  Supreme  Cou/Cdoos  not  take  away  or  affect  tho  appellate  juris* 
diction  of  this  cpdti  by  habtat  oorpu*^uiyl$r  the  Constitution  and  the 
acts  of  Congress  prior  to  tho  dale  of  the  last>named  act.  \ 

Ok  motioiVand  potitloiT for ,w rits  <ithabeas  corpus  am\eer- 
tiorari ,  the  cuse  being  thus 

Tho  Coustitutiou  ordaiur 
follows:  / 

“Tho  judicial  power ofHUe 
ono  Supremo  Court  and  in  Aipli  info] 

may  IVow  timo  to  time  ordain  diid  c^iablii,  _ 

shall  oxtendVo  all  catWfn  law  or^Muity arising  und 
etitulion,  tho  laws  of  tho  United  Stiucs,’1 &o. 


.tie  judiciary  Vs 

*  j 

i  shalt  oo  vested  in 
tits  os  the  Congress 
Tlrtrjudicial  power 
tbisCjfon- 

“In  ail  casck affecting  ambuB&ador^  oth^rjiiiblio  ministers, 
and  consuls,  andxthoso  in  wliicbt*  State  shall  bo  a  jiprty,  the 
Supremo  Court  sliatlvjiave  original  jurisdiction.  In  all  tho  other 
cobcs  before  mentioned, Hlto  Supremo  Court  shall  touvo  uppollate 
jurisdiction,  both  as  to  Iawlmd~iUct,.vfUb^iIcb  exceptions,  and 
uodor  such  regulations  as  tho  Congress  shall  make." 


716 


LIMITATION  OF  APPELLATE  JURISDICTION 


Statement  of  the  cue. 


It  makes  provision,  also,  in  regard  to  the  writ  of  habeas 
corpus,  thus : 

11  The  privilege  of  tho  writ  of  habeas  corpus  shall  not  be  sue 
pended  unless  when  in  casos  of  rebellion  or  invasion  the  publio 
safety  may  requiro  it." 

With  these  provisions  in  force,  as  fundamental  law,  the 
first  Congress  by  the  14th  section  of  the  act  of  September 
24th,  1789,*  to  establish  the  judicial  courts  of  the  United  j 
States,  after  certain  enactments  relating  to  the  Supreme 
Court,  the  Circuit  Courts,  and  the  District  Courts  of  tho 
United  Stutes,  enacted: 

“That  all  the  before*montioncd  courts  shell  have  powor  to 
issue  writs  of  scire  facias,  habeas  corpus,  and  all  other  write  not 
especially  provided  for  by  statuto,  which  may  bo  necessary  for 
tho  exorcise  of  their  respective  jurisdictions,  and  agroonblo  to 
the  principles  and  usages  of  law',  and  that  either  of  tho  Justices 
of  the  Supreme  Court,  ns  well  as  Judges  of  tho  District  Courts, 
shall  have  power  to  grant  writs  of  habeas  corpus  for  tho  purpose 
of  and  inquiry  into  the  causo  of  commitment:  Provided,  That 
writs  of  habeas  corpus  shnll  in  no  case  extend  to  prisoners  in  jail  < 
unless  they  are  in  custody  under  or  by  color  of  the  authority  of  the 
United  States,  or  are  committed  for  trial  before  some  court  of  the 
tame,  or  are  necessary  to  be  brought  into  court  to  testify 

By  statute  of  1833,f  the  writ  was  extended  to  prisoners 
confined  under  any  authority,  whether  State  or  National,  for 
any  act  done  or  omitted  in  pursuance  of  a  law  of  tho  United 
States,  or  of  any  order,  process,  or  decree  of  any  judge  or 
court  of  the  United  Stutes;  und  by  an  act  of  1842, J  to 
prisoners,  being  subjects  or  citizens  of  foreign  states,  in 
custody  under  National  or  6tuto  authority  for  acts  dono  or 
omitted  by  or  under  color  of  foreign  authority,  aud  alleged 
to  be  valid  under  the  law  of  nutione. 

Tho  writ  was,  however,  much  further  extonded,  by  an  act 
of  the  5th  February,  1807, §  entitled  “An  act  to  ‘ameud’  the 


«  1  But.  at  Large,  8).  f  *  Id.  684.  |  6  Id.  680.  |  14  Id.  886 


LIMITATION'  OF  APPELLATE  JURISDICTION’ 


717 


Statement  of  tbe  caie. 

1 - 

I  Judiciary  Act  of  1789,  above  quoted.”  This  act  of  1867, 

provided : 

“That  the  soveral  courts  of  the  United  States,  and  the  several 
justices  and  judges  of  such  courts,  within  their  rospcctivo  juris* 
dictions,  t'n  addition  to  the  authority  already  conferred  by  law,  shall 
l  have  power  to  grant  writs  of  habeas  corpus  in  all  cases  where  any 

f  person  may  be  restrained  of  his  or  her  liberty,  in  violation  of  the 

Constitution,  or  of  any  treaty  or  law  of  the  United  States ,"  « tc. 

r 

'  And  after  providing  for  tbe  awarding  and  hearing  of  the 
writ,  the  uct  proceeds : 

“From  the  final  decision  of  any  judgo,  justico,  or  courts  inferior 
to  tho  Circuit  Court,  appeal  may  bo  takon  to  tho  Circuit  Court 
of  the  United  States  for  the  district  in  which  tho  said  causo  is 
beard,  and  from  tho  judgment  of  said  Circuit  Court  to  the  Supreme 
t  Court  of  the  United  States" 

5  Finally,  by  an  act  of  March  27th,  1868,*  passed  after  an 
appeal  in  a  particular  case,  tho  subject  of  much  party  discus* 
sion,  under  tho  above-quoted  act  of  1867,  from  tho  Circuit 
Court  to  tho  Supremo  Court  of  tho  United  States,  hud  heen 
*’  argued  before  this  latter  court,  laid  been  taken  into  advise* 
ment  by  it — a  history  more  particularly  6ct  forth  in  Ex.  /wr/s 
McCurdle f — Congress  passed  un  act  providing  hy  its  second 
section : 

t  “  That  so  much  of  theact,  approved  Fobruary  6th,  18(57,  entitled 
f  *An  act  to  amond  an  act  to  establish  tlio  judicial  courts  of  tho 
United  States,  approved  Soptombor  24th,  1789,’  as  authorized  an 
appeal  from  tho  judgment  of  tho  Circuit  Court  to  tho  Supremo 
Court  of  tho  United  Slates,  or  tho  exercise  of  liny  such  juris¬ 
diction  by  said  Supremo  Court  on  appeals  which  liuvo  been  or 
may  horcuflor  bo  tukon,  bo,  and  tho  sumo  is  hereby,  repealed.” 

In  this  state  of  constitutional  and  statutory  provisions,  a 
writof  habeas  corpus  upon  tho  pruyur  of  ono  Verger,  addressed 
to  tho  Circuit  Court  of  tho  United  Stutcs  for  tho  Smithorn 
District  of  Mississippi,  was  directed  to  ccrtuiu  military  olKeors 


*  16  But.  at  Largo,  44. 


f  7  Wallace,  609. 
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BUUment  of  (he  cam. 

holding  tlio  petitioner  in  custody,  commanding  them  to  pro* 
duco  his  body,  and  ubido  tho  order  of  the  court. 

In  obedience  to  this  writ,  tho  petitioner  wus  brought  into 
court  by  Mujor-Genornl  It.  6.  Granger,  who  mado  return  in 
due  form,  certifying  tho  enuso  of  detention  to  be,  that  the 
petitioner  had  been  arrested,  and  was  held  for  trial,  upon  a 
ehargo  of  murder,  by  a  military  commission,  under  tho  uct  of 
Congress  of  tho  2d  of  March,  1867,  “  to  provide  for  tho  more 
officient  government  of  the  rebel  States." 

Upon  this  return,  tho  petitioner  wus  ordered  into  tho  cus- 
tody  of  tho  niursbnl,  and  tho  court  proceeded  to  henr  argu¬ 
ment.  It  was  admitted  on  the  part  of  tho  United  Stutes, 
thut  tho  petitioner  was  a  private  citizen  of  tho  State  of  Mis¬ 
sissippi  ;  that  he  was  being  tried  by  tho  military  commission, 
without  a  jury,  and  without  presentment  or  indictment  by  a 
grand  jury ;  and,  that  ho  was  not,  and  never  hud  been,  con¬ 
nected  with  tho  army  and  navy  of  the  United  States,  or  with 
the  militia  in  active  service  in  time  of  war  or  invasion. 

Upon  this  cuso,  the  Circuit  Court  adjudged  that  tho  im¬ 
prisonment  of  tho  petitioner  was  lawful,  and  passed  an  ordor 
thut  tho  writ  of  habeas  corpus  be  dismissed,  and  thut  the 
prisoner  be  remanded  to  tho  custody  of  the  military  officer 
by  whom  he  hud  been  brought  into  court,  to  bo  hold  and 
dotained  for  the  purposes,  and  to  answer  tho  ehargo  sot  forth 
iu  tho  return. 

To  obtuiu  the  reversal  of  that  order,  and  relief  from  im¬ 
prisonment,  the  petitioner  now  asked  for  a  writ  of  certiorari 
to  bring  hero  for  review  tho  proceedings  of  tho  Circuit  Court, 
and  for  a  writ  of  habeas  corpus  to  be  issued,  under  the  au¬ 
thority  of  this  court,  to  the  officers  to  whose  custody  ho  was 
remanded. 

The  questions  therefore  were: 

1.  Whether  the  action  of  the  Circuit  Court  was  to  bo  re¬ 
garded  as  the  cause  of  the  commitment,  to  which  tho  act  of 
1789  applies  tho  writ  of  habeas  corpus;  and  whether,  if  found 
unlawful,  relief  might  bo  granted, although  the  originul  im¬ 
prisonment  wus  by  military  officers  for  tho  purpose  of  a  trial 
before  a  military  commission. 
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2.  If  the  court  possessed  this  jurisdiction,  had  it  been 
taken  away  by  the  2d  section  of  the  act  of  Murch,  1868? 

Upon  the  suggestion  of  the  Attorney-General,  made  in 
view  of  the  importance  of  the  questions  which  would  prob- 
ably  arise,  if  the  case  was  brought  to  hearing,  tho  court 
ordered  preliminary  argumeut  upon  the  jurisdiction  of  the 
court  to  issue  the  writ  prayed  for;  the  only  question,  there¬ 
fore,  raised  in  the  present  stage  of  the  case. 

!  Messrs,  P,  Phillips  and  Carlisle ,  in  support  of  the  motion ,  con* 

'  ceding  that  this  court  could  grant  tho  writ  only  in  the  exer* 
ciso  of  tho  appellate  jurisdiction,  yet  argued,  that  the  writ 
of  habeas  corpus ,  being  a  bulwark  of  freedom,  demanded  a 
liberal  interpretation  of  clauses  in  the  Constitution  and  stat¬ 
utes  relating  to  it,  so  us  to  allow  and  preserve  the  writ,  rather 
than  to  withhold  or  destroy  it;  that  the  grant  of  the  writ 
as  hero  invoked  was  in  the  exercise  of  nil  appellato  power; 
that,  as  was  decided  in  Ex  parte  Milligan,*  in  tho  fuce  of  a 
powerful  argument  by  Mr.  Stanbcry  to  tho  contrary,  pro¬ 
ceeding  in  habeas  corpus  was  a  suit,  n  process  of  law,  by  which 
tho  party  sought  to  ohtuin  his  rights.  The  proceeding  in  the 
Circuit  Court  was  therefore  a  suit;  and,  undoubtedly,  there 
had  been  un  order  in  it;  an  order,  namely,  that  the  writ 
of  habeas  corpus  bo  dismissed,  and  tho  prisoner  remanded 
to  answer  the  churgo  set  forth  in  the  return.  Yergcr,  the 
prisoner  in  this  cuso,  wus,  therefore,  at  this  timo,  in  the 
possession  of  tho  military  authorities,  in  virtue  of  an  order 
of  tho  Circuit  Court.  Tho  review  by  this  court  of  such  an 
order,  was  an  exercise  of  appelluto  power,  aud  of  no  other 
power. 

It 'was,  therefore,  unnecessary  to  invoko  such  cases  as  In 
re  Kaine.f 

But  if  tho  cxerciso  of  tho  powor  which  was  asked,  were 
not  tho  exerpise  of  a  power  in  review  of  a  decision  of  the- 
Circuit  Court,  that  case  would  still  authorize  this  application. 
What  Was  that  case?  Kuino  was  arrested  ns  an  ullegod  fugi¬ 
tive  from  justico,  aud  brought  beforo  a  United  States  Cbm- 


«  4  Wallas,  2. 


t  14  Howard,  109. 
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missioner,  who  mado  an  order  committing  him  to  custody,  to 
abide  the  ordpr  of  the  President.  A  writ  of  habeas  corpus 
wus  then  issued  by  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Now  York.  Kuiuo  Was  brought 
bofore  thut  court.  After  u  hearing,  the  writ  was  dismissed,  j 

and  Kaine  was  remanded  and  continued  in  tho  custody  of  * 

the  marshal  under  the  arrest  and  commitment  by  the  process  f 
of  the  commissioner.  . 

An  application  was  finally  mado  in  this  court  for  a  writ  of  [ 
habeas  corpus  and  a  certiorari  to  the  Circuit  Court,  in  order  to  j 
review  tho  ordor  made  by  that  court,  remanding  the  prisoner 
to  the  custody  of  the  marshal. 

On  the  heuring  of  this  motion,  tho  writ  was  reftised,  not 
because  of  any  doubt  of  tho  jurisdiction  of  tho  court  to  award 
the  writ,  but  bccauso  a  majority  of  tho  court  was  of  opinion 
that  on  tho  merits  tho  prisoner  was  not  entitled  to  his  dis- 
charge.  No  member  of  tho  court  expressed  an  opinion  that 
the  court  did  not  havo  power,  in  tho  cxorciso  of  its  nppelluto 
jurisdiction,  to  award  the  writ  in  order  to  “  inquire  into  tho 
cause  of  tho  commitment”  made  by  the  Circuit  Court,  and 
to  review  tho  judgment  of  thut  court;  which,  this  court  corn 
side  red,  had  been  mnde  by  tho  ordor  of  remand  to  tho  com* 
missioner;  though  no  power  might  exist  in  this  court  to 
reviow  directly  tho  act  of  tho  commissioner  himself.  Ou  tho 
contrury,  tho  jurisdiction  was  pluinly  asserted. 

In  Ex  parte  Wells,*  convicted  of  murder,  and  whoso  sen¬ 
tence  was  commuted  by  tho  President  to  imprisonment  for 
life,  a  habeas  corpus  wus  issued  by  tho  Circuit  Court.  On  the 
return,  tho  position  taken  by  tho  prisouor  that  tho  pardon  was 
absolute  und  tho  condition  void,  was  overruled.  Thu  writ 
was  dismissed  and  tho  prisoner  remanded.  On  application  to 
this  court  for  habeas  corpus  to  roverso  this  proceeding,  all  tho 
judges,  but  Curtis  and  Campbell,  JJ.,  maintained  tlie  juris¬ 
diction.  Curtis,  J.,  refers  to  his  deniul  of  tho  jurisdiction  in 
Kaine’scuso.  It  will  bo  seen  that  this  deniul  is  pluccd  on  the 
ground  thut  “  tho  custody  of  tho  prisoner  wus  ut  no  time 


•  18  Uoward,  807. 
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changed.’*  Ho  admits  “  that  when  a  prisoner  is  brought  into 
court,  ho  is  in  the  potver  and  under  the  control  of  the  court; 
but  unless  the  court  make  some  order,  changing  tlie  custody, 
tho  original  custody  continues.” 

The  question  being,  whether  tho  order  remanding  to  cus* 
tody  made  by  the  Circuit  Court  is  the“causo  of  commit* 
raent”  referred  to  in  the  act  of  1789,  uud  so  subject  to  the 
appellate  jurisdiction,  by  means  of  the  habeas  corpus,  the 
turning'point  in  tho  opinion  of  tho  dissenting  judge  is, 
whether  the  Circuit  Court  has  made  an  order,  when  the 
prisoner  is  produced,  changing  the  original  custody.  If  it 
has,  then  it  is  admitted,  that  when  he  is  remanded  to  the 
original  custody,  the  order  or  judgment  effecting  this  is  the 
41  cuuso  of  commitment,”  and  may  lie  reviewed  in  this  court 
under  tho  provisions  of  tho  act  of  1789. 

Tho  entry  in  this  case  is  precisely  of  that  character  which 
gives  jurisdiction  according  to  the  test  made  by  Curtis,  J. 

When  tho  prisoner  was  brought  into  court,  ho  was  ordored 
iuto  tho  custody  of  the  marshul  of  tho  district,  uud  thore  he 
remained  until  ho  was  romanded. 

No  judge  of  this  court,  since  its  organization,  except  Bald* 
win,  J.,  bus  ever  doubted  tho  jurisdiction  in  such  a  case  as 
this.  That  judge  foil  into  tho  error  of  holding  tliut  the  ap* 
peltate  jurisdiction  of  this  court  could  only  bo  exorcised  by 
appeal  or  writ  of  error.  This  opinion  was  given  by  him  on 
an  application  for  mandamus  (in  Ex  parte  Crane),  but  the 
court  granted  tho  writ. 

Independent  of  authority,  it  is  clear,  on  principle,  that  the 
exorcise  of  the  uppullato  power  is  not  limited  to  uny  particular 
form.  When  tho  ohjoct  is  to  roviso  a  judicial  proceeding  tho 
mode  is  wholly  unimportuiit,  and  a  writ  of  habeas  corpus,  man* 
damus,  certificate  of  division,  writ  of  orror,  appeal,  or  cer¬ 
tiorari  may  he  used,  if  the  legisluturo  so  determine.* 

On  tho  second  point,  tho  counsel  contended  thnt  the  act 
of  1867  did  uot  repeat  the  act  of  1789,  but,  on  the  cou* 
trury,  recognized  it.  Its  title  was  "to  amend”  that  act.  It 

*  2  Story’*  Commontario*  on  tho  Conitttution,  670. 
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gave  powers  in  addition  to  those  given  by  the  old  act;  in* 
eluding  an  appeal  to  this  court.  A  repeal  is  uot  to  be  pre- 
sumed  where  the  language  left  theiuteuiion  of  the  legislature 
doubtful.*  The  act  of  1868  took  away  nothing  but  the  ap¬ 
peal  hero.  But  even  if  the  act  of  1867  repealed  the  act  of 
1789,  and  the  act  of  1868  repealed  that  of  1867,  the  old  act 
would  be  revived;  a  repeul  of  a  repealing  statute  reviving 
the  original  statute. 

Mr.  Hoar ,  Attorney-Genei'al  of  the  United  Stales,  contended 
that  the  addressing  of  the  writ  to  General  Granger  would  be 
an  exercise  of  original  jurisdiction  alone.  He  docs  not  hold 
the  prisoner  under  any  order  or  decree  of  the  Circuit  Court, 
but  holds  him  by  military  power.  The  order  of  remand 
made  no  new  commitment,  and  issued  no  new  process  as  an 
instrument  for  it,  but  only  pronounced  the  old  process  valid, 
and  consequently  the  continuance  of  the  commitment  under 
it  legal.  The  custody  was  at  no  time  changed.  Certuinly, 
when  a  prisoner  is  brought  into  court  upon  the  return  of  a 
habeas  corpus  ad  subjiciendum,  he  was  then  in  the  power  and 
uuder  the  control  of  the  court.  The  court  might  udmit  him 
to  bail,  and  might  also  take  order  for  the  future  production 
of  the  prisoner  without  bail ;  but  in  all  cases,  until  the  court 
made  some  order  changing  tho  custody,  either  for  the  care 
or  security  of  the  prisoner,  or  founded  on  the  illegality  of 
his  commitment,  the  original  custody  continued.  In  this 
case  no  such  order  was  mude.  It  might  as  well  be  said, 
when  a  child  is  left  in  possession  of  his  father  after  u  heuring 
ou  habeas  corpus  seeking  to  get  him  out  of  it,  that  tho  father 
holds  his  child  by  judgment  of  the  court,  as  here  that  the 
prisoner  is  in  General  Granger’s  custody  by  judgment  of  the 
Circuit  Court.  In  the  case  of  the  child,  the  father  holds  the 
child  in  virtue  of  his  purental  right,  which  tho  court  per¬ 
ceiving,  hus  asserted.  So  in  the  case  of  the  petitioner,  the 
court  has  simply  let  him  alone ;  left  him  where  it  found  him. 

This  being  the  case,  tho  writ  will  not  lie;  for  certainly  this 


*  City  of  Galen*  t>.  Amy,  6  Wallace,  705. 
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court  cannot  exercise  appellate  control  over  the  proceeding 
of  a  military  commission. 

The  decision  In  re  Kaine  has  no  bearing.  The  refusal  was 
on  merits.  Any  admission  or  assertion  of  jurisdiction  in 
such  n  case  is  of  no  value.  Some  judges  are  fond  of  dicta 
and  irrclntivo  assertion  and  argument.  When  denying  an 
application  on  merits,  they  wilt  concede  that  they  have  juris¬ 
diction,  and  vice  versd.  But  the  point  adjudged  is  tho  only 
matter  of  value,  and  In  re  Kaine,  this  point  was,  that  the 
case  was  without  merits.  Metzger's  case,*  on  the  other  hand, 
seems  much  in  point.  It  was  the  case  of  an  application  for 
tho  writ  by  a  prisoner  committed  to  the  custody  of  the 
marshal  by  the  district  judge,  at  his  chambers,  under  the 
French  treaty  of  extradition. 

This  court  refused  the  writ  on  the  ground  that  there  is  no 
form  in  which  an  appellate  power  can  be  exercised  by  it  over 
the  proceedings  of  a  district  judge  at  his  chambers.  The 
court  say:  “He  exorcises  a  special  authority,  and  the  law 
has  made  no  provision  for  the  revision  of  his  judgment.  It 
cannot  be  brought  before  tho  District  or  Circuit  Court;  con* 
scquently,  cannot,  in  the  naturo  of  an  appeal,  bo  brought 
before  this  court.  The  exercise  of  an  original  jurisdiction 
only  could  reach  such  a  proceeding,  and  this  hus  not  beeu 
given  by  Congress,  if  they  liuvo  the  power  to  .con  ter  it.’' 

The  habeas  corpus  issued  with  tho  certiorari  os  an  adjuuct 
to  tho  appellate  power,  is  only  permitted  where  the  custody 
of  tho  prisoner  is  an  essential  part  of  tho  judgment  or  decree 
from  which  the  appeal  is  taken. 

Tho  repoal  by  the  statute  of  March  27th,  1868,  of  so  much 
of  the  act  of  February  6th,  1867,  as  granted  appellate  power 
to  this  court  in  cases  of  this  naturo,  was  iutended  and  should 
be  construed  as  taking  away,  not  the  whole* nppcllute  power 
in  cuscs  of  habeas  corpus,  but  the  appellate  power  in  cases  to 
which  that  act  applied.  It  did  not  mean  merely  to  substitute 
a  cumbrous  and  inconvenient  form  of  remody  for  a  direct 
and  simplo  ono.f 


•  6  Howard,  170 
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Reply. — 1.  The  prisoner  was  in  the  custody  of  Qcnerai 
Granger.  The  habeas  corpus  below  took  him  out  of  that 
custody.  lie  went  into  the  custody  of  the  court;  tho  custody 
was  changed  into  its  chargo  completely.  If  tho  court  had 
liberated  him,  would  he  not  have  been  liberated  by  decree 
of  the  court?  Why,  when  insteud  of  being  liberated,  he  is 
sent  away  into  the  custody  of  General  Granger,  is  ho  not  so 
sent  by  decree  of  the  court?  If  General  Granger  were  sued 
by  Verger  for  false  imprisonment,  could  not,  and  would  not 
the  order  of  remand  bo  pleaded  in  bar?  In  all  cases  of 
judicial  decree,  the  decrco  does  but  pronounce  au  old  right 
valid,  and  continue  an  original  title.  A.  sues  B.  to  recover 
land  which  B.  and  his  ancestors  for  generations  have  owned 
and  been  possessed  of.  Tho  court  gives  judgment  for  B. 
Does  B.  not  hold  the  land  by  decrco  of  tho  court?  Yet  tho 
court  has  only  left  him  where  ho  was.  Perceiving  a  right  to 
it,  the  court  has  asserted  it.  The  case  of  Kaine  was  subse¬ 
quent  to  that  of  Metzger,  and  a  peculiar  cuse  at  best,  nud 
controls  it. 

2.  The  argument  of  the  Attorney-General  coufounds 
“  appeal,”  a  specific  form  of  remedy  given  by  tho  act  of 
1867,  with  “appeliato  power,”  which  existed  in  another 
form,  and  was  conferred  by  a  prior  act.  But  after  all,  it 
only  asks  thnt  the  appellate  power  may  bo  considered  as  re¬ 
pealed  in  cases  to  which  that  uct  (the  act  of  1867)  applied. 
But  this  act  is  more  comprehensive  than  any  act  whutever. 

The  CHIEF  JUSTICE  delivered  tho  opinion  of  tho  court. 

The  argument,  by  tho  direction  of  the  court,  was  confined 
to  the  single  point  of  the  jurisdiction  of  the  court  to  issue 
the  writ  prayed  for.  Wo  huvo  carefully  considered  tho 
Yeasonings  which  have  been  addressed  to  us,  and  I  am  now 
to  state  the  conclusions  to  which  we  have  come. 

The  general  question  of  jurisdiction  in  this  case  resolves 
itself  necessarily  into  two  othor  questions: 

1.  Has  tho  court  jurisdiction,  in  n  case  like  tho  present,  to 
.nquire  into  the  cause  of  detention,  ulleged  to  be  unlawful, 
and  to  give  relief,  if  the  detention  be  found  to  bo  in  fact 
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unlawful,  by  the  writ  of  habeas  corpus ,  under  the  Judiciary 
Act  of  1789? 

2.  If,  under  that  act,  tho  court  possessed  this  jurisdiction, 
has  it  been  taken  away  by  the  second  section  of  the  act  of 
Murch,  27,  1868,*  repealing  so  much  of  the  act  of  February 
5, 1867, t  as  authorizes  appeals  from  Circuit  Courts  to  the 
Supreme  Court? 

Neither  of  these  questions  is  new  hore.  Tho  first  has,  on 
several  occasions,  received  very  full  consideration,  aud  very 
deliberate  judgment. 

A  enuso,  so  important  ns  that  which  now  invokes  the 
action  of  this  court,  seems  however  to  justify  a  reconsidera¬ 
tion  of  the  grounds  upon  which  its  jurisdiction  has  been 
heretofore  maintained. 

Tho  great  writ  of  habeas  corpus  has  been  for  centuries  es¬ 
teemed  tho  best  and  only  sufficient  defence  of  personal 
freedom. 

In  England,  after  a  longstrugglo,  it  was  firmly  guaranteed 
by  tho  famous  Habeas  Corpus  Act  of  May  27,  1679, |  “  for 
tho  better  securing  of  tho  liberty  of  the  subject,”  which,  as 
Blackstono  says,  “is  frequently  considered  as  another  Magna 
Chnrta.”§ 

It  was  brought  to  America  by  the  colonists,  and  claimed 
as  among  the  immemorial  rights  descended  to  them  from 
their  ancestors. 

Naturally,  therefore,  when  the  confederated  colonies  be¬ 
came  united  States,  and  tho  formation  of  a  common  gov¬ 
ernment  engaged  their  deliberations  in  convention,  this  great 
writ  found  prominent  sanction  in  the  Constitution.  That 
sanction  is  in  these  words: 

“The  privilege  of  tho  wfit  of  habeas  corpus  shnll  not  be 
susponded  unless  when  in  cases  of  rebellion  or  invasion  the 
public  safety  may  require  it.” 

The  terms  of  this  provision  necessarily  imply  judicial 
action.  In  England,  all  tho  higher  courts  were  open  to  ap* 

•  16  8tat.  at  Largo,  44.  f  14  Id.  885. 

1  8  British  Slat,  at  Large,  807 ;  8  Uallam’s  Constitutional  History,  10 

1  8  Commentary,  186. 
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plioants  for  tho  writ,  and  it  is  lmrdly  eupposablo  that,  under 
the  new  government,  founded  on  moro  liberal  ideas  and 
principles,  any  court  would  be,  intentionally,  closed  to  them. 

We  find,  accordingly,  that  tho  first  Congress  nnder  the 
Constitution,  after  defining,  hy  various  sections  of  tho  act 
of  September  24, 1789,  the  jurisdiction  of  the  District  Courts, 
the  Circuit  Courts,  and  tho  Supremo  Court  in  otlior  cases, 
proceeded,  in  the  14th  section,  to  enact,  "that  alt  tho  before- 
mentioned  courts  of  tho  United  States  shall  lmvo  power  to 
issuo  writs  of  scire  facias ,  habeas  corpus,  and  all  other  writs, 
not  specially  provided  by  statute,  which  may  bo  necessary 
for  the  cxcrciso  of  their  respective  jurisdictions,  and  agreea¬ 
ble  to  tho  principles  and  usages  of  law."*  In  tho  same 
section,  it  was  further  provided  "that  cither  of  tho  Justices 
of  the  Supreme  Court,  as  well  as  Judges  of  tho  District 
Courts,  shall  lmvo  power  to  grant  writs  of  habeas  corpus  for 
tho  purpose  of  on  inquiry  into  tho  causo  of  commitment; 
provided  that  writs  of  habeas  corpus  shall  in  no  caso  extend 
to  prisoners  in  jail,  unless  they  are  in  custody,  under,  or  by 
color  of  tho  authority  of  tho  United  States,  or  nro  com¬ 
mitted  for  trial  before  some  court  of  the  same,  or  ore  neces¬ 
sary  to  be  brought  into  court  to  testify." 

That  this  court  is  one  of  tho  courts  to  which  the  power  to 
issue  writs  of  habeas  corpus  is  expressly  given  by  tho  terms 
of  this  section  has  never  been  questioned.  It  would  have 
been,  indeed,  a  rcmarknhlo  anomaly  if  this  court,  ordained 
by  the  Constitution  for  tho  exercise,  in  tho  United  States,  of 
the  most  important  powers  in  civil  coses  of  all  tho  highest 
courts  of  Englund,  hud  been  denied,  under  a  constitution 
which  absolutely  prohibits  tho  suspension  of  tho  writ,  except 
under  extraordinary  exigencies,  that  powor  in  eases  of  alleged 
unlawful  restraint,  which  the  Hubcas  Corpus  Act  of  Charles 
II  expressly  dcclures  thoso  courts  to  possess. 

But  tho  power  vested  in  this  court  is,  in  on  important 
particular,  unliko  that  possessed  by  tho  English  courts.  The 
jurisdiction  of  this  court  is  conferred  by  the  Constitution, 


*  1  But.  st  Ltrge,  81. 
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and  is  appellate;  whereas,  that  of  the  English  courts,  though 
declared  und  defined  by  statutes,  is  derived  from  the  common 
luw,  and  is  original. 

Tho  judicial  power  of  the  United  States  extends  to  all 
cases  in  luw  and  equity  arising  under  the  Constitution,  the 
laws  of  tho  United  States,  and  treaties  mado  under  their 
authority,  and  to  large  clnsses  of  cases  determined  by  the 
character  of  tho  parties,  or  tho  nature  of  the  controversy. 

That  part  of  this  judicial  power  vested  in  this  court  is 
defined  by  tho  Constitution  in  these  words: 

“  In  all  cases  affecting  ambassadors,  other  publio  ministers, 
and  consuls,  and  those  iu  which  a  State  shall  be  a  party,  the 
Supreme  Court  shall  have  original  jurisdiction.  In  all  the 
other  cases  before  mentioned,  the  Supreme  Court  shall  have 
appellate  jurisdiction,  both  ns  to  law  and  fact,  with  such 
exceptions,  and  under  such  regulations  as  the  Congress  shall 
make.” 

If  the  question  were  a  new  one,  it  would,  perhaps,  deserve 
inquiry  whether  Congress  might  not,  under  tho  power  to 
make  exceptions  from  this  appellate  jurisdiction,  extend  the 
original  jurisdiction  to  other  cases  than  those  expressly  enu* 
meruted  in  the  Constitution;  and  especially,  in  view  of  the 
constitutional  guaranty  of  the  writ  of  habeas  corpus ,  to  cases 
arising  upon  petition  for  that  writ. 

But,  in  tho  caso  of  Marbury  v.  Madison ,*  it  was  deter* 
mined,  upon  full  consideration,  that  the  powor  to  issue  writs 
of  mandamus,  given  to  this  court  by  the  18th  section  of  tho 
Judiciury  Act,  is,  under  tiie  Constitution,  an  appellate  juris* 
diction,  to  bo  exercised  only  iu  tho  revision  of  judiciul 
decisions.  And  this  judgment  has  over  siuco  bcoirncccpted 
us  fixing  tho  construction  of  this  part  of  the  Constitution. 

It  wus  pronounced  in  1803.  In  1807  tho  sumo  construe* 
tion  was  given  to  tho  provision  of  the  14th  section  relating 
to  the  writ  of  habeas  corpus ,  in  the  case  of  BoUman  and 
Smrlwout.  f 

Tho  power  to  issue  the  writ  had  been  previously  exercised 


•  1  Ursnch,  157. 


f  4  Id,  toe. 
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in  Hamilton's  case*  (1795),  mid  in  Burford's  casef  (1806),  in 
neithor  of  which  eases  docs  the  distinction  between  appellate 
and  original  jurisdiction  appear  to  have  been  mado. 

In  tho  caso  of  Bollman  and  Swarlwout,  howover,  the  point 
was  brought  distinctly  betbro  tho  court;  tho  nature  of  the 
jurisdiction  was  carefully  examined,  and  it  was  declared  to 
bo  appellate.  Tho  question  then  determined  has  not  since 
"been  drawn  into  controversy. 

Tho  doctrine  of  the  Constitution  and  of  tho  cases  thus  far 
may  he  summed  up  in  these  propositions : 

(1.)  The  original  jurisdiction  of  this  court  cannot  bo  ex¬ 
tended  by  Congress  to  any  other  cases  than  those  expressly 
defined  by  the  Constitution. 

(2.)  The  appellate  jurisdiction  of  this  court,  conferred  by 
the  Constitution,  extends  to  all  other  cases  within  the  judi¬ 
cial  power  of  tho  United  States. 

(8.)  This  appcllato  jurisdiction  is  subject  to  such  excep¬ 
tions,  and  must  be  exercised  undor  such  regulations  ns  Con¬ 
gress,  in  the  exercise  of  its  discretion,  has  mado  or  may  sec 
tit  to  make. 

(4.)  Congress  not  only  has  not  excepted  writs  of  habeas 
corjnis  and  mandamus  from  this  appellate  jurisdiction,  but 
has  expressly  provided  for  the  exercise  of  this  jurisdiction 
by  means  of  those  writs. 

We  come,  then,  to  consider  the  first  great  question  made 
in  the  case  now  before  us. 

We  shall  assume,  upon  the  authority  of  tho  decisions  re¬ 
ferred  to,  what  we  should  hold  were  the  question  now  for 
the  first  time  presented  to  us,  that  in  a  proper  caso  this  court, 
under  the  act  of  1789,  and  under  ull  the  subsequent  nets, 
giving  jurisdiction  in  cases  of  habeas  corpus ,  may,  in  tho  ex¬ 
ercise  of  its  appellute  power,  revise  tho  decisions  of  inferior 
courts  of  the  United  States,  and  relieve  from  unlawful  im¬ 
prisonment  authorized* by  them,  except  iu  cases  within  some 
limitations  of  the  jurisdiction  by  Congress. 

It  remains  to  inquire  whether  tho  case  beforo  us  is  a 
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proper  ono  for  such  interposition.  Is  it  within  nny  such 
limitation?  In  other  words,  can  this  court  inquire  into  the 
lawfulness  of  detention,  and  relieve  from  it  if  found  unlaw* 
fill,  when  the  detention  compluincd  of  is  not  by  civil  au* 
thority  under  a  commitment  made  by  an  inferior  court,  but 
by  militury  officers,  for  triul  before  a  military  tribunal,  after 
an  examination  into  tho  cause  of  detention  by  the  inferior 
court,  resulting  in  an  order  remanding  the  prisoner  to  cus¬ 
tody  ? 

It  was  insisted  in  argument  that,  “  to  bring  a  case  within 
the  nppcllnto  jurisdiction  of  this  court  in  the  sense  requisite 
to  oiuihlo  it  to  award  tho  writ  of  habeas  corpus  under  tho  Ju¬ 
diciary  Act,  it  is  necessary  that  the  commitment  should  ap- 
peur  to  huvo  been  by  a  tribunal  whose  decisions  are  subject 
to  revision  by  this  court.” 

This  proposition  seems  to  assert,  not  only  that  the  deci¬ 
sion  to  be  revised  upon  habeas  corpus  must  have  been  made 
by  a  court  of  the  United  States,  subject  to  tho  ordinary  ap¬ 
pellate  jurisdiction  of  this  court,  but  that  having  huen  so 
made,  it  must  have  resulted  in  an'  order  of  commitment  to 
civil  authority  subject  to  the  control  of  the  court  making  it. 

Tho  first  brunch  of  this  proposition  lias  certainly  some 
support  in  Metzger's  caset*  in  which  it  was  held  that  an  order 
of  commitment  mndc  by  a  district  judge  at  chambers  cannot 
be  revised  hero  by  habeas  corpus.  This  case,  ns  was  observed 
by  Mr.  Justice  Nelson  in  Koine's  rosiyf  stands  alone;  and  it 
may  admit  of  question  whether  it  can  be  entirely  reconciled 
with  the  proposition,  which  we  regard  ns  established  upon 
principle  and  authority,  that  the  appellate  jurisdiction  by 
habeas  corpus  extends  to  all  cases  of  commitment  by  tho  ju¬ 
dicial  authority  of  the  United  States,  not  within  nny  excep¬ 
tion  inado  by  Congress. 

But  it  is  unnecessary  to  enter  upon  this  inquiry  here. 
The  uction  which  wo  nro  asked  to  revise  was  that  of  a  tri¬ 
bunal  whoso  decisions  are  subject  to  revision  by  this  court 
in  ordinary  modus. 


*  6  Howard,  176. 


f  14  lb.  108. 


730 


LIMITATION’  OK  Al’PKLLAIK  .UTOSMCTION 


Opinion  of  the  court. 


Wo  need  consider,  therefore,  only  the  second  branch  of 
the  proposition,  namely,  that  the  action  of  tho  inferior  court 
must  have  resulted  in  a  commitment  for  trial  in  a  civil 
court;  and  the  inference  drawn  from  it,  that  no  relief  can 
bo  had  hero,  by  habeas  corpus,  from  imprisonment  under  mili¬ 
tary  authority,  to  which  the  petitioner  may  havo  been  re¬ 
manded  by  such  a  court. 

This  proposition  certainly  is  not  supported  by  authority. 

In  Koine’s  case  nil  tho  judges,  oxcept  one,  asserted,  directly 
or  indirectly,  the  jurisdiction  of  this  court  to  give  relief  in 
a  case  where  tho  detention  was  by  order  of  a  United  States 
commissioner.  The  lawfulness  of  the  detention  had  been 
examined  by  tho  Circuit  Court  for  tho  Southern  District  of 
New  York  upon  a  writ  of  habeas  corpus ,  and  that  court  had 
dismissed  the  writ  and  remanded  the  prisoner  to  custody. 
In  this  court  relief  was  denied  on  tho  merits,  but  the  juris¬ 
diction  was  questioned  by  one  judge  only.  And  it  is  diffi¬ 
cult  to  find  any  substantial  ground  upon  which  jurisdiction 
iti  that  case  can  bo  affirmed,  and  in  this  denied. 

In  Wells’s  case,*  tho  petitioner  was  confined  in  tho  peni¬ 
tentiary,  under  a  sentence  of  death,  commuted  by  tho  Presi¬ 
dent  into  a  sentence  of  imprisonment  for  life.  He  obtained 
a  writ  of  habeas  corpus  from  tho  Circuit  Court  of  the  District 
of  Columbia,  was  brought  before  that  court,  and  was  re¬ 
manded  to  custody.  He  then  sued  out  a  writ  of  habeas  cor¬ 
pus  from  this  court,  and  hie  caso  was  fully  considered  hero. 
No  objection  was  taken  to  the  jurisdiction,  though  there,  ns 
here,  it  was  evident  that  the  actual  imprisonment,  at  tho 
timo  of  the  petition  for  tho  writ,  was  not  under  tho  direction 
of  the  court  by  whoso  order  tho  prisoner  was  remunded,  but 
by  a  different  and  distinct  authority. 

In  this  case  of  Wells,  Mr.  Justice  Curtis  again  dissented, 
and,  on  tho  point  of  jurisdiction,  Mr.  Justico  Campbell  con¬ 
curred  with  him.  Tho  other  judges,  though  all,  except  one, 
wero  of  opinion  that  tho  relief  asked  must  be  denied,  agreed 
in  maintaining  the  jurisdiction  of  the  court.  Judgo  Curtis, 
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who  regarded  the  question  as  left  undetermined  in  Koine's 
case ,  admitted  that  the  jurisdiction  was  asserted  in  tills,  and 
stated  tho  ground  of  judgment  affirming  jurisdiction  to  be 
that,  “as  tho  Circuit  Court  had  had  the  prisoner  before  it, 
and  has  remanded  him,  this  court,  by  a  writ  of  habeas  corpus, 
may  examine  that  decision  and  see  whether  it  be  erroneous 
or  not.” 

Since  this  judgment  was  pronounced,  the  jurisdiction,  in 
cases  similar  to  that  now  before  the  court,  has  not  hitherto 
been  questioned. 

We  have  carefully  considered  the  argument  against  it, 
made  in  this  case,  and  are  satisfied  that  the  doctrine  hereto* 
fore  maintained  is  sound. 

The  great  and  leading  intent  of  tho  Constitution  and  the 
law  must  be  kept  constantly  in  view  upoii  the  examination 
of  every  question  of  construction. 

Thnt  intent,  in  respect  to  the  writ  of  habeas  corpus,  is  mnni* 
feat.  It  is  that  every  citizen  may  be  protected  by  judicial 
action  from  unlawful  imprisonment.  To  this  end  the  act 
of  1789  provided  that  every  court  of  tho  United  States  should 
have  power  to  issue  tho  writ.  Tho  jurisdiction  thus  given 
in  law  to  tho  Circuit  and  District  Courts  is  original;  that 
given  by  the  Constitution  and  tho  luw  to  this  court  is  appel* 
lute.  Given  in  general  terms,  it  must  necessarily  extend  to 
all  cases  to  which  the  judicial  power  ofthe  United  States 
extends,  other  than  those  expressly  excepted  from  it. 

As  limited  by  the  act  of  1789,  it  did  not  extend  to  cases 
of  imprisonment  after  conviction,  under  sentences  of  com* 
potent  tribunals;  nor  to  prisoners  in  jail,  unless  in  custody 
under  or  by  color  of  tho  authority  of  tho  United  States,  or 
committed  for  trial  before  some  court  of  tho  United  Stutcs, 
or  required  to  be  brought  into  court  to  testily.  But  this 
limitation  )iub  been  gradually  narrowed,  ami  the  benefits  of 
tho  writ  have  been  extended,  first  in  1838,*  to  prisoners  con¬ 
futed  under  any  authority,  whether  State  or  National,  for 
any  act  douo  or  omitted  in  pursuance  of  a  law  of  tho  United 
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States,  or  of  any  order,  process,  or  decree  of  any  judgo  01 
court  of  the  United  States;  then  in  1842*  to  prisoners  being 
subjects  or  citizens  of  foroign  States,  in  custody  under  Nu- 
tionul  or  Stato  authority  for  acta  douo  or  omitted  by  or  under 
color  of  foreign  authority,  and  alleged  to  bo  valid  under  the 
law  of  nations;  and  dually,  in  1867, f  to  all  cases  whore  any 
person  may  be  restrained  of  liberty  in  violation  of  the  Con¬ 
stitution,  or  of  any  treaty  or  law  of  tho  United  States. 

This  brief  statement  hIiowb  how  tho  general  spirit  and 
genius  of  our  institutions  has  tended  to  tho  widening  and 
enlarging  of  tho  habeas  corpus  jurisdiction  of  tho  courts  and 
judges  of  the  United  States;  and  this  tendonoy,  except  in 
one  recent  instance,  has  boon  constant  and  uniform;  und  it 
is  in  tho  light  of  it  that  wo  must  dotormiuo  tho  true  iiicau- 
ing  of  tho  Constitution  and  tho  law  in  respect  to  tho  appel¬ 
late  jurisdiction  of  this  court.  Wo  aro  not  at  liberty  to  ox- 
copt  from  it  any  cases  not  plainly  oxcepted  by  law;  and  wo 
think  it  sufficiently  appears  from  what  has  been  said  that  no 
exception  to  this  jurisdiction  embraces  such  u  case  as  thut 
now  beforo  tho  court.  On  tho  contrary,  tho  caso  is  ono  of 
those  expressly  declared  not  to  bo  exccptud  from  tho  gonorul 
grant  of  jurisdiction.  For  it  is  a  caso  of  imprisonment  al¬ 
leged  to  bo  unlawful,  nud  to  bo  under  color  of  authority  of 
tho  United  States. 

It  seoms  to  bo  a  necessary  consoquoneo  thut  if  tho  appol- 
late  jurisdiction  of  habeas  corpus  extends  to  any  case,  it  ex¬ 
tends  to  this.  It  is  unimportunt  in  what  custody  tho  prisoner 
may  bo,  if  it  is  a  custody  to  which  he  has  been  remanded 
by  tho  order  of  on  inferior  court  of  tho  United  States.  It 
is  proper  to  add,  that  wo  aro  not  awaro  of  anything  in  any 
act  of  Congress,  except  tho  act  of  1868,  which  indicates  uny 
intention  to  withhold  nppclluto  jurisdiction  in  habeas  corpus 
cases  from  this  court,  or  to  abridge  tho  'jurisdiction  derived 
from  the  Constitution  and  defined  by  tho  act  of  1789.  We 
agree  that  it  is  given  subject  to  exception  and  regulation  by 
Congress;  but  it  is  too  plain  for  argument  that  tho  deniul 


*  6  But.  st  Large,  680. 
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to  this  court  of  uppclluto  Jurindiction  in  thin  class  of  cases 
*  must  greutly  weaken  tlio  eflicucy  of  the  writ,  deprive  tho 
citizen  in  ninny  eases  of  its  bcuolits,  nod  seriously  liindar 
the  establishment  of  thut  uniformity  in  deciding  upon  ques- 
|  lions  of  personal  rights  which  cun  only  he  uttuined  through 
I  appellate  jurisdiction,  exercised  upon  the  decisions  of  courts 
I  of  origiuul  jurisdiction.  In  the  particular  class  of  cases,  of 

^  which  that  before  the  court  is  an  example,  when  the  custody 

to  which  the  prisoner  is  romunded  is  thut  of  some  authority 
other  thuu  thut  of  the  rcmuiidiiig  court,  it  is  evident  that 
tho  imprisoned  citizen,  however  unlawful  his  imprisonment 
may  be  in  tact,  is  wholly  without  remedy  unless  it  be  found 
in  tho  appellate  jurisdiction  of  this  court. 

Thcso  considerations  forbid  any  construction  giving  to 
doubtful  words  tho  effect  of  withholding  or  abridging  this 
|  jurisdiction.  They  would  strongly  persuade  against  tho 
denial  of  tho  jurisdiction  even  woro  the  reasons  for  uffirming 
it  loss  cogent  than  they  aro. 

Wo  uro  obliged  to  hold,  therefore,  thut  iu  all  cases  whero 
a  Circuit  Court  of  tho  United  States  bus,  in  the  exercise  of 
its  original  jurisdiction,  cuused  a  prisoner  to  be  brought 
before  it,  uud  lr"»,  utter  inquiring  into  the  cause  of  deten¬ 
tion,  romunded  him  to  the  custody  from  which  he  was  taken, 
this  court,  iu  tho  exercise  of  its  appellate  jurisdiction,  may, 
j  by  the  writ  of  habeas  corpus ,  aided  by  the  writ  of  certiorari, 

’  roviso  tho  decision  of  tho  Circuit  Court,  and  if  it  be  found 
j  unwarranted  by  law,  relieve  tho  prisoner  from  the  unlawful 
|  restraint  to  which  ho  has  been  remanded. 

This  conclusion  brings  us  to  tho  inquiry  whether  the  2d 
•  section  of  tho  act  of  Murch  27th,  18G8,  tukes  away  or  affects 
tho  uppollato  jurisdiction  of  this  court  under  the  Constitution 
uud  tho  ucts  of  Congress  prior  to  1867. 

Iu  McCurdle's  case,*  wo  expressed  tho  opinion  that  it  docs 
not,  and  wo  huvo  now  re-examined  tho  grounds  of  that  opinion. 

Tho  circumstances  under  which  tho  act  of  1868  was  passed 
were  poeuliur. 


•  7  VVulUco,  608. 
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On  the  6th  of  February,  1807,  Congress  ] ntHsetl  the  act 
to  which  reference  has  already  been  made,  extending  llio 
original  jurisdiction  by  habeas  corpus  of  the  District  and  Cir¬ 
cuit  Courts,  and  of  tho  several  judges  of  those  courts,  to  all 
eases  of  restraint  of  liberty  in  violation  of  the  Constitution, 
treaties,  or  laws  of  the  United  States.  This  act  authorized 
appeals  to  this  court  from  judgments  of  the  Circuit  Court, 
but  did  not  repeal  any  previous  act  conferring  jurisdiction 
by  habeas  corpus ,  unless  by  implication. 

Under  this  act,  one  McCardlc,  alleging  unlawful  restraint 
by  military  force,  petitioned  the  Circuit  Court  for  tho 
Southern  District  of  Mississippi  for  the  writ  of  habeas  corpus. 
The  writ  was  issued,  and  a  return  was  made;  and,  upon 
hearing,  the  court  decided  that  tho  restraint  was  lawful,  and 
remanded  him  to  custody.  McCardlc  prayed  an  appeal, 
under  the  act,  to  this  court,  which  was  allowed  ami  per¬ 
fected.  A  motion  to  dismiss  the  appeal  was  made  here  and 
denied.  The  ease  was  then  argued  at  the  bar,  and  the  argu¬ 
ment  having  been  concluded  on  the  Dth  of  March,  1803,  was 
taken  under  advisement  by  the  court.  Whilc4hc  cause  was 
thus  held,  and  before  the  court  had  time  to  consider  the  de¬ 
cision  proper  to  be  made,  the  repealing  act  under  considera¬ 
tion  was  introduced  into  Congress.  It  was  carried  through 
both  houses,  sent  to  the  President,  returned  with  his  objec¬ 
tions,  repassed  by  the  constitutional  majority  in  each  house, 
and  became  a  law  on  the  *27lh  of  Murch,  within  eighteen 
days  after  the  conclusion  of  the  argument. 

The  died  of  the  act  was  to  oust  the  court  of  its  jurisdic¬ 
tion  of  the  particular  case  then  before  it  on  uppcul,  and  it  is 
not  to  be  doubted  that  such  was  tho  effect  intended.  Nor 
will  it  be  questioned  thnt  legislation  of  this  character  is 
unusual  and  hardly  to  be  justified  except  upon  uomc  imperi¬ 
ous  public  exigency. 

It  was,  doubtless,  within  tho  constitutional  discretion  of 
Congress  to  determine  whether  such  an  exigency  existed; 
but  it  is  not  to  bo  presumed  that  an  act,  passed  under  such 
circumstances,  was  intended  to  have  any  further  effect  than 
that  plainly  uppareut  from  its  terms. 
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It  is  quite  clear  that  tho  words  of  tho  act  reach,  not  only 
all  appeals  pending,  hut  all  futuro  appeals  to  this  court 
under  the  act  of  1807;  hut  they  appear  to  be  limited  to 
appeals  taken  under  that  act. 

The  words  of  tho  repealing  section  are,  “  that  so  much  of 
the  act  approved  February  5th,  1807,  as  authorizes  an  appeal 
from  the  judgment  of  the  Circuit  Court  to' the  Supreme  Court 
of  the  United  States,  or  the  exercise  of  any  such  jurisdiction 
by  said  Supremo  Court  on  appeals  which  huvo  been,  or  may 
bu  hereafter  taken,  be,  and  tho  sumo  is  hereby  repealed.” 

These  words  are  not  of  doubtful  interpretation.  They 
rcpeul  only  so  much  of  tho  net  of  1807  as  authorized  ap¬ 
peals,  or  the  exercise  of  appellate  jurisdiction  by  this  court. 
They  affected  only  appeals  and  appellate  jurisdiction  author¬ 
ized  by  that  act.  They  do  not  purport  to  touch  the  appellato 
jurisdiction  conferred  by  the  Constitution,  or  to  except  from 
it  any  cases  not  excepted  by  tho  act  of  1789.  They  rcuch 
no  act  except  the  act  of  18G7. 

It  has  been  suggested,  however,  that  tho  act  of  1789,  so 
fur  ns  it  provided  for  the  issuing  of  writs  of  habeas  corpus 
by  this  court,  was  already  repealed  by  the  act  of  1807.  Wo 
have  already  observed  that  there  are  no  repealing  words  in 
the  net  of  1867.  If  it  repealed  the  act  of  1789,  it  did  so  by 
implication,  and  any  implication  which  would  give  to  it  tins 
ctlect  upon  tho  act  of  1789,  would  give  it  the  same  effect 
upon  the  acts  of  1883  and  1842.  If  one  was  repealed,  all 
wero  repealed. 

licpcals  by  implication  nro  not  favored.  They  are  seldom 
admitted  except  on  tho  ground  of  repugnancy;  und  never, 
wo  think,  when  tho  former  act  can  stand  together  with  tho 
new  act.  It  is  truo  that  exerciso  of  appellate  jurisdiction, 
under  tho  act  of  1789,  was  less  convenient  than  under  tho 
act  of  18C7,  but  the  provision  of  a  new  and  more  convenient 
modo  of  its  exerciso  does  not  necessarily  take  away  tho  old; 
and  that  this  ctlect  was  not  intended  is  indicated  by  tho  fact 
that  the  authority  conferred  by  tho  new  act  is  expressly  de¬ 
clared  to  bo  “in  addition”  to  tho  authority  conferred  by  the 
former  ucts.  Addition  is  not  substitution. 
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Tito  appeal  given  by  tho  net  of  1807  oxtended,  indeed,  to 
euscs  within  the  former  nets;  and  the  net,  by  its  grant  of 
additional  authority,  ho  enlarged  tlio  jurisdiction  by  habeas 
corpus  that  it  seems,  an  wan  observed  in  the  MeCardle  cuso, 
“ impossible  to  widen”  it.  lint  thin  ©fleet  does  not  take 
from  the  act  its  ebaraeter  of  an  additional  grant  of  jurisdic- 
tion,  ami  make  it  operate  as  a  repeal  of  jurisdiction  thereto¬ 
fore  allowed. 

Our  conclusion  ie,  that  none  of  tho  acta  prior  to  18(17, 
authorizing  thin  court  to  exercise  appellate  jurisdiction  by 
menus  of  tho  writ  of  habeas  corpus,  were  repealed  by  tho  act 
of  that  year,  and  that  tho  repealing  Hoction  of  tho  net  of 
1808  is  limited  in  terms,  and  must  he  limited  in  cti'cct  to  (ho 
appellate  jurisdiction  authorized  by  the  act  of  1807. 

We  could  come  to  no  other  conclusion  without  holding' 
that  the  whole  nppcllnto  jurisdiction  of  this  court,  in  eases 
of  habeas  corpus ,  conferred  by  the  Constitution,  recognized 
by  law,  and  exercised  from  tho  foundation  of  tho  govern¬ 
ment  hitherto,  bus  been  taken  away,  without  tho  expression 
of  such  intent,  and  by  mere  implication,  through  the  <*pcru- 
tiou  of  the  acts  of  1807  and  1808. 

The  suggestion  made  at  the  bar,  that  the  provision  of  the 
uct  of  1781),  relating  to  the  jurisdiction  of  this  court  by  ha¬ 
beas  corpus,  if  repealed  by  the  effect  of  tho  uct  of  1807,  was 
revived  by  the  repeal  of  the  repealing  act,  has  not  escaped 
our  consideration.  We  are  inclined  to  think  that  such  would 
bo  the  efleet  of  tho  uct  of  1808,  but  having  come  to  tho 
conclusion  that  the  uct  of  1780  was  not  repealed  by  the  uct 
of  1807,  it  is  not  necessary  to  uxpress  an  opinion  on  that 
point. 

Thu  argument  having  been  confined,  by  direction  of  tho 
court,  to  the  question  of  jurisdiction,  this  opinion  is  limited 
to  thut  question.  The  jurisdiction  of  the  court  to  issue  the 
writ  pruyed  for  is  affirmed. 
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(The  American  Law  Review,  JanuaryKebruary,  March-April  J9ltt) 
Ry  Chat-leg  Warren,  Roaton,  Maas. 


LEGISLATIVE  AND  JUDICIAL  ATTACKS  ON  THE 
SUPREME  COURT  OF  THE  UNITED  STATES— 

A  HISTORY  OF  THE  TWENTY-FIFTH  SEC¬ 
TION  OF  THE  JUDICIARY  ACT. 

A  striking  change  in  the  Federal  Judiciary  Act  has  been 
recently  advocated  by  various  Bar  Associations  and  in  the 
platform  of  the  new  political  party— a  change  which  might 
radically  modify  the  relations  of  the  Federal  and  State 
governments.  Since  its  adoption  in  1789,  the  25th  Section 
of  that  Act  which  granted  the  United  States  Supreme  Court 
a  limited  jurisdiction  on  appeal  from  decisions  of  State 
courts,  has  never  been  materially  changed.1  This  jurisdic- 


lSee  Act  of  September  24,  1789, 
Section  25;  1  U.  S.  Stats,  at  Large, 
p.  86:  “A  final  Judgment  o"  decree 
In  any  suit  In  the  highest  court  of 
law  or  equity  of  a  State  In  which 
a  decision  In  the  suit  could  be  had, 
where  Is  drawn  In  question  the  val- 
Idlty  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under,  the 
United  States,  and  the  decision  Is 
against  their  validity,  or  where  Is 
drawn  in  question  the  validity  of  a 
statute  of  or  an  authority  exercised 
under  any  State,  on  the  ground  of 
tbelr  being  repugnant  to  the  Con* 
stitutlon,  treaties  or  laws  of  the 
United  States,  and  the  decision  Is 
In  favor  of  such  their  validity;  or 
where  Is  drawn  In  question  the  con¬ 
struction  of  any  clause  of  the  Con¬ 


stitution,  or  of  a  treaty  or  statute 
of,  or  commission  held  under  the 
United  States,  and  the  decision  is 
against  the  Utlo,  right,  privilege  or 
exemption  specially  set  up  or 
claimed  by  either  party,  under  such 
clause  of  the  said  Constitution, 
treaty,  statute  or  commission, — 
may  be  re-examined  and  reversed 
or  affirmed  In  the  Supreme  Court 
of  the  United  States  upon  a  writ  of 
error.** 

No  appeal  Res  unless  authorised 
by  Congress,  see  Clarke  v.  B ala- 
done,  1  Cranch  212,  In  1803,  where 
it  was  held  that  In  absence  of  stat¬ 
ute  no  writ  of  error  lay  to  the  Gen¬ 
eral  Court  for  the  Territory  North¬ 
west  of  the  Ohio. 


21704  O— Jg—  j.f.  1 - 45 


(.IMITATION  Ol  M'l’KI.I.  VI  K  .Il  lllSim TION 


7JS 

(ion  is  now  practically  confined  to  eases  where  a  State  court 
lias  decided  in  favor  of  the  constitutionality  of  a  State  law 
or  proceeding.  The  new  proposal  now  made  is  to  extend 
the  power  of  the  Supreme  Court  so  as  to  give  it  jurisdiction 
over  appeals  from  State  courts  which  decide  against  such 
constitutionality.  The  reason  for  such  a  change  in  the 
power  of  the  Supreme  Court  lies  in  the  increasing  tendency 
of  certain  State  courts  to  hold  State  laws  unconstitutional, 
and  the  broader  trend  of  the  National  Supreme  Court  de¬ 
cisions  towards  upholding  the  constitutionality  of  statutes. 
The  decision  of  the  New  York  Court  of  Appeals  in  the  Ives 
case  invalidating  the  New  York  form  of  n  workman’s  com¬ 
pensation  law,2  has  given  an  especial  impetus  to  the  feeling 
that  some  method  ought  to  be  found  by  which  an  appeal 
from  such  a  decision  might  lie  taken  to  the  National  Su¬ 
preme  tribunal. 

The  necessity  for  any  such  radical  change  in  the  Judiciary 
Act  would,  however,  not  have  arisen  if  the  State  courts  lind 
more  generally  followed  the  sensible  doctrine  announced 
ns  early  as  IH44  by  Chief  Justice  Gibson  in  the  Pennsyl¬ 
vania  Supreme  Court  :a 

“Yet  the  case  la  by  no  meant*  a  clear  one;  and  as  the  decision  of  It 
Involves  the  validity  of  other  acts  of  the  same  stamp,  It  Is  worthy  of 
being  brought  before  the  Supremo  Court  of  the  Nation.  To  put  the  case 
in  train  for  that,  It  would  be  necessary  for  us  to  sustain  the  statute  at 
all  events,  for  the  appellate  Jurisdiction  of  that  court  extends  no  further 
than  to  cases  in  which  the  federal  constitution,  or  an  act  of  Congress, 
is  supposed  to  be  repugnant;  or  In  other  words,  It  extends  no  farther 
than  Is  necessary  to  maintain  the  supremacy  of  Federal  legislation.  As 
an  erroneous  Judgment,  adverse  to  the  authbrlty  of  the  State  legisla¬ 
ture,  would  be  irremediable,  we  have  deemed  It  our  duty,  in  cases  of 
difficulty  or  doubt,  to  put  our  Judgment  In  such  a  shape  aa  would  make 
it  the  subject  of  a  writ  of  error.  In  this  Instance,  however,  the  Judg¬ 
ment  falls  In  with  the  current  of  our  opinion;  and  If  It  Ib  erroneous,  U 
will  give  us  pleasure  to  have  It  corrected  by  the  constitutional  guardian 
of  Federal  authority.” 

The  grave  predicament  in  which  State  legislation  was 
loft  bv  an  adverse  decision  of  a  State  court  unappealable  to 
tin*  Federal  Supreme  Court,  was  a  subject  of  much  com- 

•  Ives  v.  South  Buffalo  Uy.  Co.,  201 
N.  V.  276. 


■  Moore  v.  Chadwick,  8  W.  S.  49. 
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plaint  early  in  our  legal  history,  of  which  the  following  is 
\  a  striking  illustration.  In  1819,  to  avert  complete  financial 
!  ruin  of  the  debtor  classes,  the  Kentucky  Legislature  passed 
’  various  laws  staying  levy  of  executions,  and  forbidding  salo 

j  on  execution  for  less  than  two-thirds  of  an  appraised  value. 

In  1820,  the  Kentucky  Court  of  Appeals  held  these  statutes 
unconstitutional  as  impairing  the  obligation  of  contract.4 
The  decisions  wore  followed  by  violent  protests,  leading  to 
*  an  attempt  to  impeach  the  judges,  and  to  legislation  abolish- 
I  ing  the  Court.  No  appeal,  however,  to  the  United  States 
Supreme  Court  was  possible.  Five  years  later,  the  same 
questions  were  presented  in  two  cases  arising  in  the  Fed¬ 
eral  Circuit  Court  and  appealed  to  the  Supremo  Court.® 
The  latter  Court  refused  to  decide  the  point,  because  it  held 
that  the  statutes,  whether  constitutional  or  not,  could  not 
apply  to  process  in  the  Federal  courts.  Thus  there  was 
a  complete  deadlock,  and  no  method  possible  of  obtaining 
‘  any  opinion  from  the  Supreme  Court  which  should  definitely 
settle  an  important  legal  question.  It  was  twenty-three 
|  years  before  a  case  arose  in  which  the  Supreme  Court 
j  could  give  its  opinion.  Finally,  in  a  case  arising  on  sim* 
f  ilar  statutes  in  Illinois  as  late  as  1843,  the  point  was  decided 
and  these  laws  hold  unconstitutional.0  An  effort  was  made 
in  Congress  as  early  as  1824  to  extend  the  right  of  appeal 
to  the  Supreme  Court;  but  it  was  not  pressed,  in  view  of 
the  violent  antagonism  which  already  existed  even  to  the 
limited  jurisdiction  then  granted  by  the  Judiciary  Act.  As 
this  antagonism  continued  for  eighty  years  after  the  adop¬ 
tion  of  the  Act  in  1789,  it  is  a  singular  development  of 
American  public  opinion  that  an  extension  of  the  Federal 
jurisdiction  should  now  meet  with  favor. 

The  history  of  the  struggle  of  the  State  courts  and  legis¬ 
latures  against  this  25th  Section  is  full  of  vivid  interest, 
and  its  details  linvo  not  been  fully  covered  by  legal  his¬ 
torians  heretofore.  Hetwcen  1789  and  1.860  the  courts  of 

*  Blair  v.  Williams,  4  LIU.  36.  (1826);  Dank  v.  Halstead.  10  Wheat. 

•Wyman  v.  Southard,  10  Wheat.  1  61  (1826). 

•Dronflon  v.  Klnzte,  1  How,  311  (1843). 
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seven  States  denied  tho  constitutional  right  of  the  United 
States  Supreme  Court  to  decide  enses  on  writs  of  error  to 
State  courts—Virginia,  Ohio,  Georgia,  Kentucky,  South 
Carolina,  California  and  Wisconsin.  Tho  Legislatures  of 
all  these  States  (except  California),  and  also  of  Pennsyl- 
vanin  and  Maryland,  formally  adopted  resolutions  or 
statutes  against  this  power  of  tho  Supremo  Court.  Bills 
were  introduced  in  Congress  on  at  least  ten  occasions  to 
deprive  the  Court  of  its  jurisdiction — in  1821,  1822,  1824, 
1881,  1848,  18(57,  18(58,  1871,  1872  and  1882. 

The  State  courts  very  early  denied  tho  jurisdiction  of 
tho  Federal  courts,  granted  by  tho  Act.  Tho  earliest  ex¬ 
ample  to  which  reference  can  bo  found  is  mentioned  by  Na¬ 
thaniel  Macon  of  North  Carolina  in  a  speech  in  the  House 
of  Representatives  in  1802  :T 

“Wo  have  hoard  much  aboul  tho  Judges  and  the  necessity  of  their 
Independence.  I  will  state  one  fact  to  show  that  they  have  power  as 
well  as  independence.  Soon  after  tho  establishment  of  tho  Federal 
courts,  they  Issued  a  writ  ...  to  the  Supremo  Court  of  North  Car¬ 
olina.  directing  a  case  then  pending  In  the  8tate  court  to  be  brought 
into  the  Federal  court.  The  State  Judges  refused  to  obey  the  summons 
and  laid  the  whole  proceeding  before  the  Legislature,  who  approved  tbelr 
conduct." 

The  next  collision  between  the  State  courts  and  the 
United  States  courts  was  in  Pennsylvania  in  1798,  when  the 
Supreme  Court  of  that  State,  in  Respublicn  v.  Cobbett,1 
through  Chief  Justice  McKean,  refused  to  allow  the  re¬ 
moval  of  an  action  to  the  Federal  Circuit  Court,  Baying: 
“If  a  State  should  differ  with  the  United  States  about  the 
construct  ion"  of  the  powers  granted  by  the  Constitution, 
“there  is  no  common  umpire  but  the  people  who  should 
adjust  the  affair  by  tanking  amendments  in  the  constitu¬ 
tional  way,  or  suffer  from  the  defect.  .  .  .  There  is  no 
provision  in  the  Constitution  that  in  such  a  case  the  judges 
of  the  Supreme  Court  of  the  United  States  shall  control  and 

1  See  Debate*  In  the  Congress  of  Courts  o'  the  United  States'*  durlof 
the  United  States  on  the  Dill  for  the  Kin.  Session  of  the  Seventh 
Repealing  the  Law  "for  the  Morev  CongrcsB  » Albany,  1802). 

Convenient  Organisation  of  the  *3  Dali.  462. 
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|  be  conclusive."  Kloven  years  later,  in  1809,  Pennsylvania 
I'  came  into  still  moro  serious  judicial  conflict  with  the  Fed¬ 
eral  Judiciary.  In  U.  S.  v.  Judge  Peters,*  on  an  applica¬ 
tion  for  mundainus  to  the  United  States  District  Court, 
i  Chief  Justice  Marshall  stated  that  "with  great  attention 
\  and  with  serious  concern"  the  Court  had  considered  the 
facts  whioh  showed  that  the  State  of  Pennsylvania  had 
enacted  a  law  directing  its  officials  to  disregard  "any  pro¬ 
cess  whatever  issued  out  of  any  Federal  court"  in  relation 
i  to  the  matter  at  issue.  Power  in  State  legislatures  to 
i  annul  judgments  of  Federal  courts  would,  said  Marshall, 
1  make  the  Constitution  itself  "a  solemn  mockery;  so  fatal  a 
result  must  be  deprecated  by  all,  and  the  people  of  Penn¬ 
sylvania,  not  less  than  the  citizens  of  every  other  State, 

•  must  foel  a  deep  interest  in  resisting  principles  so  destine- 

•  tive  of  the  Union  and  in  averting  consequences  so  fatal  to 
k  themselves."  The  decision  in  this  case  was  not  accepted, 
|  however,  by  the  State  of  Pennsylvania  until  after  the  State 
:  troops  had  been  actively  arrayed  against  the  service  of  the 
i  Federal  writ.  The  Pennsylvania  Legislature,  thereupon, 

passed,  April  3,  1809, 10  a  resolution  calling  for  an  amend¬ 
ment  to  the  Constitution  establishing  an  "impartial  tri- 
bunal  to  determine  disputes  between  the  General  and  State 
governments;"  and  the  other  States  were  invited  to  join  in 
bringing  about  such  an  amendment.  Pennsylvania  met 
with  no  support,  however,  and  resolutions  of  disapproval 
!  of  this  proposition  were  passed  by  the  Legislatures  of  Ten- 
|  nessee,  New  Hampshire,  Vermont,  Kentucky,  New  Jersey, 
:  Maryland,  Ohio,  Georgia,  North  Carolina  and  Virginia. 
The  latter  State,  in  its  reply,  declared  that  "a  tribunal  is 
already  provided  by  the.  Constitution  of  the  United  States 
(to-wit,  the  Supreme  Court)  more  eminently  qualified  to 
decide  the  disputes  aforesaid  in  an  enlightened  and  im¬ 
partial  manner  than  any  other  tribunal  which  could  be 
created."11  This  attitude  of  Virginia  in  1809  is  especially 

'6  Crunch  115.  >'  See  8Ute  Documents  on  Federal 

"The  Pennsylvania  Legislature  Relations,  by  Herman  V.  Ames 
ol  the  following  year,  passed  elm-  (1811). 

Iltr  resolutions,  Feb.  3,  1810. 
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noticeable  in  view  of  its  leadership  in  attack  on  tho  Supremo 
Court  seven  years  later. 

With  those  exceptions  it  was  twenty-seven  years  after 
the  enactment  of  the  Judiciary  Act  boforo  the  constitution¬ 
ality  of  the  25th  Section  was  actively  questioned.  In  the  j 
meantime,  the  Supreme  Court  had,  without  soriouR  oppo-  ! 
sition  of  counsel  or  of  State  courts,  taken  jurisdiction  of 
writs  of  error  to  such  courts  in  sixteen  cases;  reviewing, 
in  17(H),  a  judgment  of  the  Superior  Court  of  Rhodo  Island;  * 
in  1707,  a  judgment  of  the  Court  of  Appeals  of  Maryland; 
in  1708,  of  the  Supreme  Court  of  Errors  of  Connecticut;  ! 
in  1805  and  1806,  of  the  Court  for  the  trial  of  impeachments 
and  correction  of  errors,  of  New  York;  in  1806,  of  the  Court 
of  Equity  of  South  Carolina;  of  the  Supreme  Court  of 
Ohio  in  1808,  of  Maryland  in  1809,  of  Maryland  in  1810,  of 
Now  Jersey  in  1812,  of  Connecticut  in  1818,  of  Virginia  in 
1818,  of  Massachusetts  in  1813, 1814  and  1815.*2  Noverthe-  r 
loss,  the  apparent  acquiescence  in  the  power  of  the  Supreme  • 
Court  was  evidently  duo  to  tho  fact  that  of  these  sixteen 
writs  of  error  only  two  had  involved  the  direct  question  of  t 
the  repugnancy  between  the  Federal  Constitution  and  a  * 
State  statute— in  one,  a  Connecticut  case  (Calder  v.  Bull) 
the  law  being  upheld;  in  the  other  (New  Jersey  v.  Wilson)  J 
the  law  being  invalidated.  Of  the  fourteen  other  cases,  in 
nine  the  construction  of  a  Federal  statute  was  involved ;  in 
three,  a  treaty;  and  in  two,  the  Judiciary  Act  was  held  not 
to  apply. 

In  1816,  however,  the  jurisdiction  of  tho  Supreme  Court 
under  the  25th  Section  was  vigorously  denied  by  the  highest 
court  of  Virginia  in  the  noted  case  of  Martin  v.  Hunter's 
Lessee.**  Although  all  subsequent  State  court  opposition 
to  this  Section  has  been  based  on  this  case,  a  study  of  the 

“See  Olney  v.  Arnold,  3  Dallas  New  Jersey  v.  Wilson,  7  Cranek 
308;  Clerke  v.  Harwood,  3  Dallas  169;  Palmer  v.  Allen,  7  Cranch  660; 
342:  Calder  r.  Bull,  3  Dallas  386;  Fairfax  v.  Hunter,  7  Cranch  60J; 
Hallett  v.  Jenks,  3  Cranch  210;  Otis  v.  Bacon,  7  Cranch  689;  Crow- 
Sands  v.  Knox,  3  Cranch  499;  Qor-  ell  v.  McFaden,  8  Cranch  94:  Prlnc* 
don  v.  Caldctoucb,  3  Cranch  268:  v.  Bartlett,  8  Cranch  432;  Otis  r. 
Mathews  v.  Zane,  4  Cranch  382:  Watkins,  9  Cranch  339. 

Owlngs  v.  Norwood,  6  Cranch  344;  “B  Cranch  306. 

Smith  v.  Maryland,  6  Cranch  286: 
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facts  shown  clearly  that  the  Virginia  State  court  was  not 
\  fighting  entirely  for  abstract  principles  of  law  or  States’ 
1  Ilights.  Immense  landed  property  values,  the  Virginia 
confiscation  acts,  the  unpopular  British  debts  treaties,  the 
i  personal  fortunes  of  .John  Marshall  and  his  relations  with 
his  political  rival,  .Judge  Spencer  Konnc,  the  resentment  to¬ 
wards  a  decision  in  favor  of  British  claimants  in  a  country 
which  had  just  emerged  from  a  second  war  with  England — 
'  all  these  factors  were  involved.  The  question  directly  at  is¬ 
sue  was  the  title  to  certain  rich  timber  and  tobacco  lands  on 
the  Potomac  Kiver  in  Shenandoah  County  and  the  North¬ 
ern  neck  of  Virginia,  formerly  belonging  to  Jjord  Fairfax, 
who  had  died  in  J781  in  Hugiund  and  devised  his  Virginia 
estates  to  his  nephew,  Denny  Martin.  The  State  of  Vir¬ 
ginia,  however,  under  claim  of  having  confiscated  the  estates 
in  1777,  grnntcd  a  part  of  the  land  in  1789  to  David  Hunter, 
fj  who  brought  suit  in  ejectment  against  Martin  in  the  Win- 
f  Chester  District  Court  in  Virginia  in  1791, 14  basing  his  claim 
!  first  on  the  original  invalid  title  of  Lord  Fairfax,  second 
!  on  the  confiscation  by  Virginia,  and  third  on  the  inability 
of  an  alien  to  devise  laud  to  an  alien.  John  Marshall  (later 
the  Chief  Justice)  represented  Martin  in  the  ease.15  In 
April,  1794,  the  District  Court  rendered  a  decision  in  favor 
of  the  Fairfax  claimant,  and  the  case  was  appealed  to  the 
Virginia  Court  of  Appeals,  where  it  was  argued  in  May, 
1791).'°  In  December  of  that  year,  Marshall,  then  a  mem¬ 
ber  of  the  Virginia  Legislature,  secured  the  passage  of  an 
act  confirming  a  compromise  of  the  Fairfax  claims  entered 
into  between  the  State  and  the  Fairfax  purchasers,  each 


"Hunter  v.  Fairfax's  Devisee,  1 
Hunf.  218. 

"Marshall  bad  previously  repre¬ 
sented  certain  Virginia  citizens  who 
claimed  as  purchasers  under  l<ord 
Fairfax.  8ee  Hite  v.  Fairfax,  4 
Call,  42  (1786). 

"In  1796,  the  case  of  Hunter  v. 
Fairfax’s  Devisee  was  In  some  way 
before  the  United  States  Supreme 
Court,  the  Virginia  Court  appar¬ 
ently  having  decided  against  the 
claimant  Hunter.  A  postponement 


of  the  case  was  granted  against  the 
opposition  of  Martin's  counsel, 
Charles  Lee  of  Virginia  and  Jared 
Ingeraoll  of  Philadelphia— two  of 
the  leading  lawyers  at  the  Federal 
Bar;  for  It  appeared  that  Alexander 
Campbell  of  Virginia,  Hunter's  at¬ 
torney,  had  died,  and  the  Supreme 
Court,  saying  that  the  matter  was 
"of  great  moment,"  did  not  wish  to 
proceed.  See  Hunter  v.  Fairfax's 
Devisee,  3  Dali.  306;  Hunter  v. 
Fairfax's  Devisee,  1  Munf.  218. 
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party  relinquishing  certain  lands.  The  Act  specifically  re¬ 
cited  that  Marshall  had  “become  one  of  the  purchasers  of 
the  lands  of  Mr.  Fairfax,  and  authorized  to  act  for  them 
all.””  In  1801,  Marshall  became  Chief  Justice  of  the 
United  States.  Eight  years  later,  October  25, 1809,  the  case 
of  Hunter  v.  Fairfax’s  Devisee  was  argued  for  the  second 
time  in  the  Virginia  Court  of  Appeals  by  John  Wickham 
against  Daniel  Call,  thirteen  years  having  elapsed  since  the 
first  argument  there.  The  delay  apparently  was  due  to  the 
fact  that  it  was  supposed  that  the  Legislative  compromise 
had  settled  the  whole  affair.  The  decision  of  the  Virginia 
Court  of  Appeals  was  rendered  April  23,  1810,  by  Judge 
Fleming  and  Judge  Spencer  Roane — the  latter  a  bitter 
Anti-Federalist,  son-in-law  of  Patrick  Henry,  and  hotly 
opposed  to  Marshall  in  politics.  His  opinion  sustained  the 
claimant  Hunter  and  demolished  the  Fairfax  title;  and  he 
freely  condemned  those  who  had  failed  to  abide  by  the  com¬ 
promise  (including  Marshall  himself).18  The  importance 
of  the  case  was  such  that  a  writ  of  error  was  at  once  sued 
out  in  the  United  States  Supreme  Court.  The  record  of 
the  case  was  certified  by  the  Virginia  Court  of  Appeals  in 
response  to  the  Federal  writ  without  the  slightest  demur 
to  the  power  or  jurisdiction  of  the  Federal  Court  to  issue 
such  a  writ.  The  lack  of  opposition  by  the  State  Court  was 
probably  due  to  the  fact  that  it  was  in  this  very  year  that 
the  Virginia  legislature  had  expressly  refused  to  join 
with  Pennsylvania  in  its  attack  on  the  Supreme  Court, 
and  had  expressly  resolved  that  the  Supremo  Court  was 


"See  Revised  Code  of  the  Laws 
of  Virginia  (1819),  Vol.  1.,  pp.  362, 
363,  The  Statutes  at  Large  of  Vir¬ 
ginia,  Vol.  II.,  pp.  22,  23.  It  ap¬ 
pears  that  Marshall,  shortly  after 
the  Jay  Treaty  of  1794,  had  bought 
out  the  claim  of  Martin,  the  devisee 
of  Fairfax,  In  London  through  bis 
brother,  James  M.  Marshall.  For 
detailed  story  of  the  participation 
of  Marshall  In  the  contest,  see  His¬ 
tory  of  the  Supreme  Court,  by  Gus- 
tavus  Myers  (1912). 

11  "The  compromise  act  was  in¬ 
tended  to  settle  and  determine  this 


among  other  suits  then  depending 
In  this  Court.  ...  Of  the  com¬ 
promise  the  said  purchasers  have 
already  availed  themselves  by  re¬ 
versing  two  judgments  in  favour  of 
the  Commonwealth.  ...  I  can 
never  consent  that  the  appellees, 
after  having  got  the  benefit  there¬ 
of,  should  refuse  to  submit  thereto 
or  pay  the  equivalent.  .  .  .  Such 
a  cause  cannot  be  justified  on  the 
principles  of  good  justice  or  good 
faith."  See  Hunter  v.  Fairfax's  De¬ 
visee,  1  Munf.  p.  232. 
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eminently  qualified  to  adjudicate  questions  arising  between 
the  State  and  the  Federal  Government. 

The  case  was  argued  in  the  United  States  Supreme  Court 
under  the  name  of  Fairfax’s  Devisee  v.  Hunter's  Lessee'* 
in  the  Spring  of  1812,  before  the  outbreak  of  war  with 
Great  Britain,  Charles  Lee  and  Walter  Jones  appearing 
for  the  Fairfaxes  and  Robert  Goodloe  Harper  for  Hunter. 
Chief  Justice  Marshall  and  Judge  Bushrod  Washington 
(both  being  of  Virginia  and  the  former  apparently  having 
an  interest  in  the  suit)  were  absent  at  the  time  of  argument. 
The  opinion  was  not  given  until  the  very  end  of  the  next 
term,  March  15,  1813,  the  Court  having  thus  taken  over  a 
year  to  consider.  It  was  written  by  Judge  Story,  and 
Brockholst  Livingston  and  Gabriel  Duvall  concurred. 
Judge  William  Johnson  dissented.  Chief  Justice  Marshall 
and  Judge  Todd  were  absent;  and  as  Judge  Washington 
had  been  absent  at  the  time  of  the  argument,  the  opinion 
was  in  reality  probahly  that  of  a  minority  of  the  Court — 
three  out  of  seven.  Under  these  circumstances,  the  de¬ 
cision  reversing  the  judgment  of  the  Virginia  Court  of  Ap¬ 
peals  was  not  likely  to  command  great  respect  in  Virginia, 
even  if  the  jurisdiction  of  the  Supreme  Court  under  the 
25th  Section  of  the  Judiciary  Act  had  been  conceded.  Such 
jurisdiction,  however,  was  far  from  being  conceded,  for 
when  the  mandate  from  the  United  States  Supreme  Court 
was  issued,  the  Virginia  Court  of  Appeals  refused  to  obey 
the  mandate..  The  case  was  argued  in  the  State  Court  on 
March  31 -April  6, 1814,  and  is  reported  as  Hunter’s  Lessee 
v.  Martin,  Devisee  of  Fairfax.80  An  interesting  statement 
of  the  argument  is  made  by  the  Reporter  as  follows: 

"Soon  after  the  case  of  Hunter  v.  Fairfax's  Devisee,  reported  In  1  Mun- 
ford  218-238,  was  decided,  the  appellee,  Martin,  obtained  a  writ  of  error 
from  the  Supreme  Court  requiring  the  Court  of  Appeals  of  Virginia  to 
certify  the  record  for  re-examlnatlon  by  that  court.  The  Honorable  Wil¬ 
liam  Fleming,  President  of  this  Court,  compiled  with  the  writ  by  certi¬ 
fying  a  transcript  ‘Improvldently/  as  was  afterwards  decided  by  him¬ 
self  as  well  as  the  other  Judges.  The  Supreme  Court  of  the  United 
States  took  cognisance  of  the  case,  and,  having  reversed  the  Judgment, 


“  7  Cranch  802. 


“4  Munf.  1. 
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Iwued  a  mandate.  .  .  .  The  question  whether  this  mandate  should 
be  obeyed  excited  all  that  attention  fi'om  the  bench  and  bar  which  its 
great  Importance  truly  merited,  and  at  the  request  of  the  Court  was 
solemnly  argued  by  Leigh  and  Wirt  for  Martin,  devisee  of  Fairfax,  and 
by  Williams,  Nicholas  and  Hay  cn  the  other  side.  (Note— Messrs.  Leigh, 
Wirt  and  Williams  were  employed  by  the  parties;  Messrs.  Nicholas  and 
Hay  expressed  their  sentiments  in  consequence  of  a  request  from  thc^ 
Court  to  the  members  of  the  bar  generally.) 

The  great  abilities  manifested  in  this  argument  on  both  sides  occasion 
particular  regret  that,  In  consequence  of  its  extraordinary  length  (for 
It  occupied  no  less  than  six  days  of  the  term),  the  Reporter  Is  com* 
pelled  to  omit  It.  Saturday,  December,  15,  1816,  the  Judges  pronounced 
their  opinions  ieriatimV 

Judge  Cabell  said  the  Court  “should  decline  obedience  to 
the  mandate;*’  Judge  Brooke  that  “obedience  to  the  man¬ 
date  ought  to  be  refused;"  Judge  Fleming  that  “it  is  in¬ 
expedient  for  this  Court  to  obey  the  mandate;"  Judge 
Roane  that  “this  Court  is  both  at  liberty  and  is  bound  to 
follow  its  own  convictions  on  the  subject." 

The  following  was  entered  as  the  Court’s  opinion: 

"The  Court  is  unanimously  of  opinion  that  the  appellate  power  ot  the 
Supreme  Court  ot  the  United  States  does  not  extend  to  tbta  Court  under 
a  sound  construction  of  the  Constitution  of  the  United  States; — that  so 
much  of  the  26th  Section  of  the  Act  ot  Congress  to  establish  the  ju¬ 
dicial  courts  ot  the  United  States  as  extends  the  appellate  Jurisdiction 
of  the  Supreme  Court  to  this  Court,  is  not  In  pursuance  ot  the  Constitu¬ 
tion  of  the  United  States;  that  the  writ  ot  error  in  this  case  was  ImproY- 
tdentiy  allowed  under  the  .authority  ot  that  Act;  that  the  proceedings 
thereon  In  the  Supreme  Court  were  coram  non  fudict  in  relation  to  this 
Court;  and  that  obedience  to  its  mandate  be  declined  by  this  Court." 

It  is  to  be  noted  that  although  argued  in  April,  1814, 
no  decision  was  rendered  until  a  year  and  a  half  later,  in 
December,  1815.  A  note  made  by  the  Reporter  is  of  pe¬ 
culiar  interest,  as  recalling  a  fact  not  generally  known: 
“This  opinion  was  prepared  and  ready  to  be  delivered 
shortly  after  the  argument.  The  orisis  referred  to  has 
now  happily  passed  away.”  The  reference  to  a  “orisis 
alluded  to”  is  shown  in  the  following  extract  from  Judge 
Spencer  Roane !s  opinion.  He  was  son-in-law  of  Patrick 
Henry,  and  naturally  a  hot  States’  Rights  advooate.  • 

"The  question  which  now  arises  upon  this  mandate  is  of  the  first  im¬ 
pression  In  this  court,  and  of  the  greatest  moment.  The  Court  conse- 
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i  quently  invited  the  members  ot  the  Bar  to  investigate  It  for  its  reforms* 
Uon,  several  of  whom,  in  addition  to  the  appellee's  counsel,  discussed  It 
l  accordingly  in  a  very  full  and  able  manner;  since  which  it  has  received 
**  the  long  and  deliberate  consideration  of  the  court.  This  course  of  the 
1  Court,  to  say  nothing  of  Its  general  character,  should  have  spared  the 
appellee's  counsel  the  trouble  of  exhorting  this  High  Tribunal  to  divest 
Itself  of  all  Improper  prejudices  in  deciding  on  this  Important  ques¬ 
tion.  Those  counsel  were  also  pleased  to  warn  us  of  the  consequences 
of  a  decision,  one  way,  In  reference  principally  to  the  anarchical  prin¬ 
ciples  prevalent  at  the  time  of  the  argument  In  a  particular  section  of 
1  the  Union.  They  ought  to  have  remembered  that  this  Court  did  not 
select  the  time  for  bringing  this  case  to  a  decision,  and  that  it  Is  not  for 
it  to  regard  political  consequences  in  rendering  its  judgments.  They 
should  also  have  recollected  that  there  is  a  Cbarybdls  to  be  avoided  as 
as  well  as  a  Scylla;  that  a  centripetal,  as  well  as  a  centrifugal  principle, 
exists  In  the  government; .  and  that  no  calamity  would  be  more  to  be 
deplored  by  the  American  people  than  a  vortex  in  the  general  govern¬ 
ment  which  should  engulph  and  sweep  away  every  vestige  of  the  State 
constitutions." 

It  is  a  curious  fact  tba^-these^airusiOna-by  the  Reporter 
and  by  Judge  Roane^tfa  “orisis"  and  to  “anarchical  prin¬ 
ciples"  refer  to  the  political  conditions  existingin  Massa¬ 
chusetts  in  181#  where  the,Federalist&'-Hj  their  opposition 
to  the  War  of/1812  andjttfrr4side\it  Madjion’s  administra¬ 
tion  were  thought  to.be  planning  ajUgjwlutiorrof  the  Union. 

The  refusal  of  the  Virginitffepurt^fsAppe^ls  was  brought 
before  the  United  States  Suw^me^bouriiivl815  and  argued 
by  Walter/ Jones  pf-Jhe  Immet?of  Coliqnbia  against  St. 
George  Tucker  of\VirgtniA  and-SaWueU  Dexter''  of  Massa¬ 
chusetts.  The  decision  wqs  not  /rendered  until  the  next 
term  in  1816.  The  two  Virginia  juages^Marshall  and 
Bushrod  Washington, id  not^ijtr'lrha  other  fiVe  judges, 
in  an  opinion^  written  by  judge  Story, \  unanimous!  Wsus- 
tained  the  powqr  df  the  Supreme  Court  to 'decide  cpses  on 
writ  of  error  totlie  highest  State  court,  and  the^onstitu- 
tionality  of  the  JuiHoiary  Act  in  this  respecJXxhe  ques¬ 
tions  involved,  he  said  “aegof  great  importance  and  deli¬ 
cacy}  perhaps  it  is  not  too  mucTTfiTaffirm  that  upon  their 
right  decision  rest  some  of  the  most  solid  principles — prin¬ 
ciples  which  have  hitherto  been  supposed  to  sustain  and 
protect  the  Constitution  itself;"  and  that  the  opinion  had 
“been  weighed  with  every  solicitude  to  come  to  a  correct 
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result,  and  matured  after  solemn  deliberation.  ”  The  Court 
did  not  go  to  the  extreme  of  issuing  compulsory  process  to 
the  Virginia  Court  of  Appeals;  but  exorcised  the  right,  ex¬ 
pressly  given  to  it  by  the  Judiciary  Act,  of  issuing  its  man¬ 
date  directly  to  the  inferior  District  Court  of  Virginia. 

It  is  a  singular  fact  that  the  next  court  to  cast  a  doubt 
upon  the  powers  of  the  Supreme  Court  should  liuve  been 
the  conservative  Supremo  Court  of  Massachusetts.  Yet,  in 
Wethorhec  v,  Johnson21  in  1817,  Chief  Justice  Parker,  in 
holding  unconstitutional  a  Federal  customs-dul.v  statute 
giving  right  of  appeal  direct  from  a  State  court  to  the  Fed¬ 
eral  Circuit  Court,  commented  thus  on  the  Judiciary  Act: 

“Whether  this  mode  of  revising  judgments  of  the  Supreme  Court  of 
a  State,  la  justified  by  the  Constitution,  has  been  a  question  of  much 
doubt  and  argument;  and  the  power  claimed  by  the  Supreme  Court 
of  the  United  States,  under  this  section  of  the  law,  has  been  denied 
by  the  highest  court  of  law  in  Virginia.  The  Justices  of  that  Court  think 
it  never  was  the  intention  of  the  Constitution  of  the  United  States  to 
consider  the  Supreme  Courts  of  the  several  States  as  tribunals  inferior 
to  the  Courts  of  the  United  States;  or  that  a  privilege  was  given  to  a 
defendant  who  had  submitted  to  the  jurisdiction  of  a  State  court,  taken 
his  trial  there,  and  finally  failed  in  his  defense,  to  harass  his  adversary 
by  Intercepting  the  remedy,  which  he  may  have  obtained  at  great  ex¬ 
pense,  and  carrying  his  case  to  a  tribunal  whose  sessions  would  be  at 
the  seat  of  the  national  government,  perhaps  a  thousand  miles  distant 
from  the  place  of  his  residence. 

Whether  the  Court  of  the  United  States,  or  the  Court  of  Virginia,  are 
right  on  this  Important  question,  the  present  case  does  not  call  upon  us 
to  decide/' 

The  year  1819  marks  the  beginning  of  a  series  of  bitter 
attacks-on  the  Supreme  Court.  On  February  8,  9  and  10, 
1819,  the  question  of  the  power  of  the  States  to  pass  bank¬ 
rupt  laws  had  been  argued  in  that  Court  in  Sturgis  v. 
Crowninshield,22  and  on  February  17,  1819  (fifteen  days 
after  the  decision  of  the  Dartmouth  College  Case),  an  opin¬ 
ion  bad  been  rendered  by  Chief  Justice  Marshall  which  at 
the  time  was  supposed  to  decide  that  the  National  Govern¬ 
ment  alone  had  the  constitutional  power  to  enact  a  bank¬ 
rupt  law,  and  that  the  States  did  not  possess  this  power. 
It  appeared  later  that  the  first  reports  as  to  the  extent  of 


*  14  Mass.  p.  417. 


»  4  Wheat.  193. 
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decision  was  inaccurate  and  exaggerated,  and  that  the 
Court  in  reality  had  only  gone  so  far  as  to  hold  unconsti¬ 
tutional  such  State  bankruptcy  laws  as  discharged  contracts 
entered  into  before  their  passage.  The  news  of  the  de¬ 
cision,  however,  being  wrongfully  reported  at  first,  caused 
the  greatest  perturbation  throughout  the  country;  for  such 
a  decision,  which  supposedly  deprived  the  States  of  their 
previous  powers  over  bankruptcy,  was  a  very  serious  mat¬ 
ter.  As  Judge  Johnson  (then  a  member  of  the  Court) 
said  Inter,  in  Cook  v.  MofFntt,2*  in  1847:  “The  decision 
.  .  .  took  the  States  and  the  profession  by  surprise.  It 
was  a  matter  of  astonishment  that  up  to  that  time  the 
States  had  all  been  wrong." 

The  New  York  Evening  Post  of  February  23,  1819,  said 
of  the  decision:  “It  causes  a  very  considerable  sensation 
in  the  city,  and  we  do  not  wonder  at  it.”  Later,  the  Post 
published  a  letter  from  Washington,  describing  the  argu¬ 
ment  of  the  case,  in  which  it  said :  “The  decision  .  .  . 
is  no  doubt  to  be  lamented  in  regard  to  the  temporary  evils 
it  must  inflict.  The  New  York  Gazette  of  March  1  said  that 
“the  decision  lias  excited  serious  and  alarming  appre¬ 
hensions."  The  Columbian  Centincl  in  Boston,  March  6, 
said  that  it  “created  much  excitement  and  alarm."  Niles 
Register  of  February  27,  in  a  long  editorial  upon  the  case, 
said:  “This  opinion  has  given  much  alarm  to  many  per¬ 
sons." 

It  was  while  this  alarming  decision  was  ringing  in  the 
ears  of  the  country  that  the  Supreme  Court  rendered  its 
decision,  March  0,  1819,  in  McCulloch  v.  Maryland,24  and 
on  a  writ  of  error  reversed  the  Maryland  Court  of  Appeals 
and  invalidated  the  State  law  taxing  the  Bank  of  the  United 
States.  At  once  the  bitterest  opposition  of  the  opponents 
of  Federal  jurisdiction  w’us  aroused.  Niles  Register  suid, 
March  13,  1819:  “A  deadly  blow  has  been  struck  at  the 
sovereignty  of  the  States."  The  Richmond  Enquirer  said : 
“If  such  a  spirit  as  breathes  in  this  opinion  is  forever  to 


“  6  How.  296. 
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preside  over  the  Judiciary,  then  indeed  it  is  high  timo  for 
the  Stnto  to  tremblo."  Chief  Justice  Marshall  wrote  to 
Judge  Story,  Mnroli  24,  1819:  “Our  opinion  in  the  Bank 
caso  has  roused  tho  sleeping  spirit  of  Virginia,  if  indeed  it 
ever  sleeps.  It  will,  I  understand,  he  attacked  in  the  papers 
with  some  asperity;  and  ns  thoso  who  defend  it  never  write 
for  tho  public,  it  will  remain  undefended  and  of  course 
be  considered  damnably  heretical;”86  and  on  May  27, 1819, 
lie  wrote:  “This  opinion  in  tho  Bank  caso  continues  to  be 
denounced  by  the  democracy  in  Virginia." 

The  Natchez  Press  in  Mississippi  said  :M 

"In  our  humble  opinion,  the  last  vestige  of  the  sovereignty  and  Inde¬ 
pendence  of  the  Individual  States  composing  the  National  Confederacy 
Is  obliterated  at  one  fell  sweep.  Dut  wo  know  not  that  it  matters  much, 
—for  our  privileges  as  a  people  have  been  of  late  so  frittered  away  that 
we  may  as  well  enter  at  once  the  form  of  a  Constitution  of  which  the 
spirit  has  been  murdered.  In  truth,  the  Idea  of  any  country's  long  re¬ 
maining  free  that  tolerates  incorporated  banks  in  any  guise  or  under 
any  auspices,  is  altogether  delusive." 

Formal  resolutions  of  the  Legislature  of  Ohio  in  1820 
charged  that  the  case  was  manufactured  to  bolster  up  the 
bank’s  credit: 

"This  agreed  case  was  manufactured  In  the  summer  of  the  year  1818, 
and  passed  through  the  County  Court  of  Baltimore  County  and  the  Court 
of  Appeal  of  the  State  of  Maryland  in  the  same  season,  so  as  to  be  got 
upon  the  docket  of  the  Supreme  Court  of  the  United  States  for  argument 
at  their  February  term,  1819.  It  is  only  by  management  and  concurrence 
of  parties  that  causes  can  be  thus  expeditiously  brought  to  a  final  hearing 
In  the  Supreme  Court. 

It  must  be  remembered  that  through  the  extravagant  and  fraudulent 
speculations  of  those  entrusted  with  conducting  the  concerns  of  the  bank, 
that  it  stood,  at  the  close  of  the  year  1818,  upon  the  very  brink  of  destruc¬ 
tion.  At  this  critical  Juncture  of  its  affairs,  It  was  a  maneuver  of  consum¬ 
mate  policy  to  draw  from  the  Supreme  Court  of  the  United  States  a  deci¬ 
sion  that  the  Institution  Itself  was  constitutionally  created;  and  that  it 
was  exempt  from  the  taxing  power  of  the  States. 

This  decision  served  to  prop  Its  banking  credit  It  Is  truly  an  alarming 
circumstance,  if  It  be  in  tbe  power  of  an  aspiring  corporation  and  an 
unknown  and  obscure  Individual  thus  to  elicit  opinions  compromising 
the  vital  Interests  of  the  United  States  that  compose  the  American 
Union." 

**  See  Massachusetts  Historical  M  See  Niles  Register,  Vol.  XVI, 
Society  Proceedings,  2nd  Ser.  Vol.  May  22,  1819, 

XIV. 
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On  the  other  hand,  the  National  Intelligencer  of  April  22, 
commenting  on  the  alarm  created  in  the  South  by  the  Mc¬ 
Culloch  decision,  said : 

“The  tendency  ot  the  language  applied  by  eorae  of  the  public  Journals 
to  the  late  decision  Is  to  create  unnecessary  alarm  In  the  public  mind. 
The  entire  ruin  and  prostration  ot  the  State  government  Is  the  sombre 
prophecy  ot  those  who  regard  the  principles  of  this  decision  with  a  sort 
of  patriotic  horror,  and  whose  fancies  seem  startled  by  an  empty  phan¬ 
tom.  We  behold  not  the  smallest  ground  for  all  this  apprehension  and 
evil  augury." 

And  a  South  Carolina  Judge  said,  in  a  case  involving  the 
right  of  the  State  to  tax  the  shares  of  the  Bank  <Jf  the 
United  States:47 

“But  why  this  alarm  at  the  exercise  of  the  legitimate  powers  of  the 
Oeneral  Government.  The  Jealousy  of  the  8tates  Is  ample  means  to 
prevent  or  resist  It.  It  the  powers  of  Congress  are  too  great,  they  may 
be  abridged  by  an  amendment  of  the  Constitution.  If  they  are  abused, 
they  may  be  controlled  by  the  Judiciary.  But  to  give  to  one  government 
the  power  of  passing  laws  and  to  another  right  to  resist  them  or  defeat 
their  operations  .  .  .  would  necessarily  lead  to  a  contest  of  power." 

Nevertheless,  antagonism  towards  jurisdiction  of  the  Su¬ 
preme  Court  on  writs  of  error  to  the  State  courts  was  so 
hot  that  a  resolution  was  introduced  in  the  Virginia  Legis¬ 
lature,  December  22,  1819,  calling  on  her  Senators  to  pro¬ 
cure  a  Constitutional  amendment  to  create  a  special  tri¬ 
bunal  “for  the  decision  of  questions,  in  which  the  powers 
and  authorities  of  the  General  Government  and  those  of 
the  States,  where  they  are  in  conflict,  shall  be  decided.’*4® 

The  next  State  to  contest  the  jurisdiction  of  the  Supreme 
Court  was  Ohio.  The  Legislature  of  that  State  had,  very 
early  in  its  history,  displayed  its  opposition  to  the  doctrine 
of  the  right  of  a  court  to  decide  on  the  constitutionality  of 
statutes;  and  in  1807-08,  it  had  attempted  to  impeach  two 
judges  of  the  Superior  Court  who  had  set  aside  an  Ohio 
law.40  Now,  in  1819,  the  State  officials  of  Ohio  deliberately 
refused  obedience  to  an  injunction  of  the  Federal  Circuit 

"Judge  Nott  In  Bulow  v.  City  “See  Sketch  of  Calvin  Pease,  In 
Council  of  Charleston,  IN.  ft  McC.  Western  Law  Monthly,  Vol.  V., 
627  (1819).  (1863);  also  Lewis  Cass  In  Green 

“See  Niles  Register,  Vol.  XVJI..  Bag,  Vol.  XVI. 
pp.  311*314,  447. 
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Court  which  had  declared  invalid  a  statute  of  Ohio  taxing 
the  banknotes  of  the  Bank  of  the  United  States.  This 
decision,  based  on  the  Maryland  decision  by  the  Supreme 
Court,  and  the  actions  in  contempt  by  the  Ohio  officials,  ; 
came  before  the  Supreme  Court  under  the  name  of  Osborn 
v.  Bonk  of  the  United  States,  and  the  constitutional  juris-  \ 
diction  was  vigorously  asserted  by  Chief  Justice  Marshall 
in  bis  noted  opinion  in  1824.  Meanwhile,  however,  be-  i 
fore  his  decision,  the  Legislature  of  Ohio  in  1820  adopted  j 
formal  resolutions  explicitly  refusing  to  be  bound  by  Me-  1 
Culloch  v.  Maryland,  and  denying  the  doctrine  “that  the  ‘ 
Federal  Courts  are  exclusively  vested  with  jurisdiction  to  i 
declare  in  the  last  resort  the  true  interpretation  of  the 
Constitution  of  the  United  States,”  and  hotly  reasserting 
the  famous  nullification  resolutions  of  Kentucky  of  1798 
and  1799.  Copies  of  these  resolutions  were  transmitted  l 
to  Congress  and  to  the  various  States.  In  the  former  body 
no  action  was  taken,  except  to  print.30  No  State  except 
Kentucky  endorsed  these  resolutions;  and  Massachusetts, 
in  1822,  passed  resolutions  specifically  upholding  the  power 
of  the  Supreme  Court  under  the  Judiciary  Act. 

Virginia  was  the  next  State  to  move  against  the  Court 
because  of  its  assumption  of  jurisdiction  in  the  famous 
oriminal  case  of  Cohens  v.  Virginia.3*  On  the  issue  of  a 
writ  of  error  to  the  State  Court  in  Virginia,  the  Legisla¬ 
ture  had  indignantly  passed  resolves  (February  19,  1821), 
denying  the  appellate  jurisdiction  of  the  Supreme  Court 
and  saying  that  it  had  “no  rightful  authority  under  the 
Constitution  to  examine  and  correct  the  judgment  for  which 
the  Commonwealth  has  been  ‘cited  and  admonished  to  be 
and  appear  at  the  Supreme  Court  of  the  United  States* 
and  that  the  General  Assembly  do  hereby  enter  their  most 
solemn  protest  against  the  jurisdiction  of  that  Court  over 
the  matter.”33  The  Legislature  further  resolved  that  the 
counsel  who  were  to  represent  the  State  before  the  Court 

“See  Annals  of  Congress,  16th  ”  Cohens  v.  Virginia,  6  Wheat, 
Congress,  2nd  Session,  1820-21,  pp.  264. 

377,  1683.  “  Niles  Register,  Vol.  XX.,  pp.  118, 

129. 
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“be  limited  (in  sustaining  the  rights  of  the  State  and  in 
the  discharge  of  the  duties  required  of  them)  alone  to  the 
question  of  jurisdiction;  and  if  the  jurisdiction  of  the  Court 
should  be  sustained,  that  they  will  consider  their  duties  as 
at  an  end.”83 

The  Richmond  Enquirer  endorsed  these  resolutions,  vig¬ 
orously  saying  that  they  presented  “one  of  the  most  im¬ 
portant  questions  in  the  whole  range  of  the  judiciary  de¬ 
partment.  The  principle  which  it  asserts  seems  to  be 
essential  to  the  existence  and  preservation  of  State  rights 
and  the  true  foundation  of  our  political  system.” 

The  case  was  argued  in  the  Supreme  Court  on  motion 
to  dismiss  the  writ',  February  13,  19,  20,  1821,  with  much 
ability  and  acrimony  by  Philip  P.  Barbour  (later  Judge 
of  the  Supreme  Court)  and  Alexander  Smythe  of  Virginia, 
and  by  William  Pinkney  of  Maryland  and  David  B.  Ogden 
of  New  York  for  Cohens.84  Two  weeks  later,  March  3, 
Chief  Justice  Marshall  gave  his  decision,  upholding  the 
supremacy  of  the  Federal  Court  on  appeals  from  State 
courts  in  criminal  as  well  as  civil  cases  when  any  Federal 
question  was  involved.  It  was  received  with  the  gravest 
concern  by  the  adherents  of  States’  Bights,  and  became  at 
once  a  furious,  flaming  political  issue.  Niles  Register,  on 
March  17, 1821,  said: 

“We  had  no  manner  of  doubt  that  the  State  Sovereignty  would  be 
taught  to  bow  to  the  Judiciary  of  the  United  States.  So  we  go.  It 
seems  as  If  almost  everything  that  occurs  had  for  Its  tendency  that 
which  every  reflecting  man  deprecates." 


Spencer  Roane,  presiding  Judge  of  the  Virginia  Court  of 
Appeals,  wrote  for  the  Richmond  Enquirer  a  series  of  vio¬ 
lent  papers  under  the  signature  of  “Algernon  Sidney,” 
which,  Jefferson  wrote,  “pulverized  every  word  that  had 
been  delivered  by  Judge  Marshall;”86  and  which  Niles  Reg- 


"  See  Nile*  Register,  Vol.  XX.,  p. 
417,  Feb.  24,  1821;  see  also  Vol. 
XIX, ,  pp.  211,  340. 

14  It  may  be  noted  that  on  the 
argument  on  the  merits,  Barbour 
and  Smythe  retired  and  It  was 


argued  by  Daniel  Webster  for  Vlr* 
glnla  against  D.  B.  Ogden  and  Wlb 
liam  Wirt  for  Cohens,  the  former 
winning. 

“See  Letter  to  Judge  William 
Johnson,  June  12,  1823. 
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ister  desoribed  as  a  14  fine  display  of  talent  and  profound 
reasoning.”*6  On  the  other  hand,  Marshall  wrote  to  Judge 
Story,  June  15,  1821,  that  Roane  surpassed  4 ‘all  party 
writers  who  have  ever  made  pretensions  to  any  decency  of 
character.  ...  He  really  is  the  champion  of  dismem¬ 
berment.”37 

A  month  later,  July  13,  1821,  Marshall  wrote  of  Roane  \s 
44coar8enes8  and  malignity,”  and  continued: 

“Two  other  gentlemen  have  appeared  In  the  papers  on  this  subject; 
one  of  them  Is  deeply  concerned  in  pillaging  the  purchaser  of  the  Fair¬ 
fax  estate,  In  which  goodly  work  he  fears  no  other  obstruction  than 
what  arises  from  the  appellate  power  of  the  Supreme  Court;  and  the 
other  is  a  hunter  after  office,  who  hopes  by  his  violent  hostility  to  the 
union  which  In  Virginia  assumes  the  name  of  regard  for  State  rights, 
and  by  his  devotion  to  Algernon  Sidney,  to  obtain  one.  In  support  of 
the  sound  principles  of  the  Constitution  and  of  the  Union  of  the  States, 
not  a  pen  is  drawn  in  Virginia;  the  tendency  of  things  verges  rapidly 
to  the  destruction  of  the  government  and  the  re-establishment  of  a 
league  of  Sovereign  StateB.  I  look  elsewhere  for  safety.” 

On  September  18, 1821,  Marshall  wrote  that  a  “deep  de¬ 
sign  to  convert  our  Government  into  a  mere  league  of 
States  has  taken  stronghold  of  a  powerfulandviolentparty 
in  Virginia.  The  attack  upon  the  judiciary  is  in  fact  an 
attack  upon  the  Union.  .  .  .  The  whole  attack,  if  not 
originating  with  Mr.  Jefferson,  is  obviously  approved  and 
guided  by  him.  ...  An  effort  will  certainly  be  made  to 
repeal  the  25th  Section  of  the  Judiciary  Act.”  Marshall’s 
prophecy  was  well  founded. 

The  Richmond  Enquirer,  the  leading  newspaper  of  Vir¬ 
ginia,  voiced  public  sentiment  in  violent  opposition  to  the 
doctrine  of  the  case,  even  going  so  far  as  to  propose  in  the 
autumn  of  1821  the  passage  of  a  bill  in  the  State  Legislature, 
heavily  penalizing  “any  person  who  should  enforce  within 
the  Commonwealth  any  judgments  of  the  Supreme  Court 
or  any  other  foreign  tribunal  which  reviews  a  judgment 
of  the  courts  of  this  Commonwealth,  or  who  shall  enforce 
within  this  Commonwealth  any  act  or  pretended  act  of  the 

"  Mas..  Hist.  Soc.  Proc.,  2nd  Se¬ 
ries,  Vol.  XIV.,  (19001901). 


"Niles  Register,  July  7,  1821. 
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Legislature  of  the  District  of  Columbia  controvening  any 
of  the  statutes  of  this  Commonwealth.” 

The  Governor  of  Virginia,  in  his  message  to  the  Legisla¬ 
ture  in  December,  1821,  called  its  attention  to  the  “en¬ 
croachments  of  the  Supreme  Court.”  A  resolution  in  the 
House  of  Delegates  of  Virginia,  calling  for  a  constitutional 
amendment  to  deprive  the  United  States  Supreme  Court  of 
its  power  to  pass  on  the  validity  of  State  statutes,  failed 
to  pass,  in  February,  1822,  by  a  very  small  majority;38  and 
a  bill  was  actually  introduced  in  Congress  by  a  Virginia 
Representative  in  April,  1822,  for  the  repeal  of  the  25th 
Section  of  the  Judiciary  Act. 

South  Carolina  now  joined  in  the  assaults  on  the  Federal 
Judioiary.  In  1823,  Judge  William  Johnson  of  the  United 
States  Supreme  Court,  himself  a  South  Carolina  man,  held 
unconstitutional  a  statute  of  that  State  dealing  with  the 
entrance  of  free  negroes.  In  his  decision  in  this  case  in 
the  Circuit  Court — Elkinson  v.  DeLiesseline — he  turned  a 
deaf  ear  to  the  pleas  for  the  denial  of  the  right  of  the  Fed¬ 
eral  Court  to  pass  on  State  statutes,  saying:88 

“The  plea  of  necessity  is  urged,  and  of  the  existence  of  that  necessity, 
we  are  told,  the  State  alone  is  to  Judge.  Where  is  this  to  land  us?  Is 
it  not  asserting  the  right  In  each  State  to  throw  off  the  Federal  consti¬ 
tution  at  Its  will  and  pleasure?  If  It  can  be  done  as  to  any  particular 
article.  It  can  be  done  as  to  all;  and  like  the  old  confederation,  the  Union 
becomes  a  mere  rope  of  sand.” 

The  heated  spirit  in  which  the  decision  was  received, 
may  be  seen  from  the  following  letter  from  Marshall  to 
Judge  Story,  September  26,  1823  :i0 

“Our  brother  Johnson,  I  perceive,  has  hung  himself  on  a  democratic 
•nag,  In  a  hedge  composed  entirely  of  thorny  State  Rights  In  South  Car 
ollna.  .  .  .  You  have,  I  presume,  seen  his  opinion  In  the  National 
Intelligencer,  and  could  scarcely  have  supposed  that  It  would  have  ex¬ 
cited  so  much  Irritation  as  It  seems  to  have  produced.  The  subject  Is 
one  of  much  feeling,  In  the  South.  .  .  .  The  decision  bas  been  con* 

"See  Niles  Register,  Vol.  XXI.,  vertlser  in  August,  1823;  also  Niles 
February  13,  1822.  Register,  Vol.  XXV.,  p.  12. 

"Federal  Cases  No.  4366.  See  also  "Unpublished  letter  In  the  Story 
opinion  of  Judge  Johnson  published  Papers  In  possession  of  the  Moss. 
In  full  In  the  New  York  Dally  Ad-  Hist.  8oc.;  see  also  Niles  Register, 

Vol.  XXIV.,  p.  392. 
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ildercd  at  another  act  of  judicial  usurpation;  but  the  sentiment  has  been 
avowed  that,  If  this  bo  the  constitution,  It  Is  better  to  break  that  Instru¬ 
ment  than  submit  to  tho  principle. 

.  .  ,  Thus,  you  see,  fuel  (s  continually  added  to  the  Are  at  which 
the  exalttcs  arc  about  to  roast  the  Judicial  department/*  .  .  . 

Tho  next  year,  1824,  tho  Legislature  of  South  Carolina 
adopted  formal  resolutions  (similar  to  those  of  Ohio  in 
1820  and  Kentucky  and  Georgia  in  1823),  denying  tho  juris¬ 
diction  of  tho  Poderal  Court.41  Niles  Register,  viewing 
with  alarm  tho 4 'unhappy  collision”  likely  to  result  between 
tho  Poderal  Government  and  the  State,  in  an  able  editorial, 
December '18,  1824,  endorsed  the  plan  already  suggested  in 
Congress  of  transferring  appellate  jurisdiction  in  such 
cases  to  the  Senate  of  tho  United  States: 

.  .  .  "There  Is  one  very  Important  effect  that  results  from  con¬ 
flicting  cases  between  the  constitution  and  laws  of  the  United  States 
and  of  the  several  States.  As  yet,  they  have  been  decided  and  settled 
by  the  Supreme  Court,  but  Its  decisions,  though  acquiesced  In,  have  not 
always  satisfied  what  may  be  called  8tate  pride.  This,  however,  Is  not 
the  worst  of  It;  for  In  the  progress  of  time,  the  exposition  of  the  Con¬ 
stitution  of  the  United  States  may  more  depend  on  the  opinions  of 
the  Supreme  Court  than  on  Its  own  very  careftflly  defined  powers.  It 
(s  not  In  human  affairs  to  hope  for  perfection;  and  It  Is  Impossible  to 
draw  up  any  Instrument  such  as  the  Constitution,  without  leaving  some 
points  that  will  bear  different  and  opposing  constructions;  better  that 
they  should  be  established  by  the  people  through  the  representatives  of 
the  State  In  the  Senate  than  be  made  to  depend  on  the  opinions  of  a 
mere  majority  of  the  Judges  of  the  Supreme  Court,  who,  however  hon¬ 
orable  and  learned  they  may  be,  cannot  be  put  down  as  infallible.  It 
would  appear  essential  to  the  public  harmony  that  some  plan  should 
be  adopted  by  which  the  decisions  of  the  judges  should  be  subjected  to  a 
solemn  revision  whenever  they  undertake  to  settle  constitutional  ques¬ 
tions;  and  this  revisionary  power  would,  perhapB,  be  best  confided  to  the 
Senate  which  has,  or  Is  presumed  to  have,  many  of  the  ablest  and  best 
cltlxens  of  the  different  States  among  Its  members,  who  certainly  would 
not  dishonor  the  Supreme  Court,,  if  appointed  to  Its  Bench." 

The  State  of  Kentucky  now  joined  Virginia,  Ohio  and 
South  Carolina  in  an  attack  on  the  Supreme  Court.  On 
March  5,  1821,  that  Court,  in  the  case  of  Green  v.  Biddle 
(appealed  from  the  Federal  Circuit  Court  and  not  §rising 
on  writ  of  error  to  the  State  court),  held  unconstitutional 
certain  statutes  of  Kentucky  called  the  “occupying  claim* 

«  Niles  Register,  Vol.  XXVII.,  Dec.  18,  25,  1824;  Jan.  8,  1826. 
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ant  laws” — Jaws  which  were  considered  to  be  vitally  neces¬ 
sary  for  the  protection  of  landowners  living  in  a  State 
whero  land  titles  were  inordinately  intricate.  This  de¬ 
cision  aroused  wild  excitement  in  the  State;  and  as  no  coun¬ 
sel  had  appeared  for  the  defendant  in  the  Supreme  Court, 
Henry  Clay,  the  leader  of  the  Kentucky  Bar,  was  requested 
to  ask  the  Court  for  a  reargument.4*  The  Legislature  met 
in  October,  1821,  and  formally  remonstrated  against  the 
decision,  terming  it  “incompatible  with  the  constitutional 
powers  of  the  State.”  Similar  resolutions  were  passed  in 
1822.43  Meanwhile,  the  case  was  re-argued  in  the  Supreme 
Court,  very  elaborately  during  six  days,  March  7-13,  1822. 
The  Supremo  Court  was  now  thoroughly  alive  to  the  seri¬ 
ousness  of  tho  issue.  It  had  been  so  bitterly  attacked  by 
Ohio  and  by  Virginia  for  what  had  been  termed  its  en¬ 
croachment  on  State  sovereignty  in  McCulloch  v.  Maryland 
in  1819  and  Cohens  v.  Virginia  in  1821,  that  it  gave  the 
fullest  consideration  to  this  Kentucky  case.  No  decision 
was  rendered  for  a  whole  year;  but  on  February  27, 1823,  it 
again  held  these  Kentucky  statutes  to  be  unconstitutional.44 
How  desirous  the  Court  bad  been  of  sustaining  tho  statutes, 
if  it  could  have  done  so  with  due  regard  to  its  conscientious 
belief  in  what  the  law  was,  is  to  be  seen  from  the  remarks 
of  Judge  Bushrod  Washington  who  wrote  the  opinion: 

“Wo  hold  ourselves  answerable  to  God,  our  consciences  and  our  coun 
try,  to  decide  this  Question  according  to  the  dictates  of  our  best  judg¬ 
ment,  be  the  consequences  of  the  decision  what  they  may.  If  we  have 
ventured  to  entertain  a  wish  as  to  the  result  of  the  investigation  which 
we  have  laboriously  given  to  the  case,  It  was  that  it  might  be  favorable 
to  the  validity  of  the  laws;  our  feeling  being  always  on  that  side  of  the 
question  unless  the  objections  to  them  are  fairly  and  clearly  made  out." 

A  letter  from  Judge  Story  to  Judge  Todd  (the  Kentucky 
member  of  the  Supreme  Court  who  was  ill  during  this  term 
of  Court),  written  March  14,  1823,  speaks  of  the  “tough 
business”  before  the  Court,  and  of  the  solicitude  which  he 
had  felt  over  the  Kentucky  cases : 

0  Niles  Register,  Vol.  XX.,  March  0  Niles  Register,  Vol.  XXL,  p.  404. 
17.  1821.  **  Niles  Register,  Vol.  XXIV.,  p.  8. 
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"We  heve  mlieed  you  exceedingly  during  tbl«  terra,  and  particularly 
In  the  Kentucky  cauaea,  many  of  which  have  been  continued  aolety  on 
account  of  your  abaence.  Qod  grant  that  your  health  may  be  restored 
and  that  you  may  Join  ue  neat  year.  Poor  I.lvlngaton  has  been  very  111  of 
a  perlpneumony  and  Is  still  very  111;  whether  he  will  ever  recover  is 
doubtful.  .  .  .  Judge  Washington  has  also  been  quite  sick  and  was 
absent  for  a  fortnight;  he  Is  now  recovered.  The  Chief  Justice  has  been 
somewhat  Indisposed;  so  that  we  have  been  a  crippled  Court.  Neverthe¬ 
less,  we  have  had  a  great  deal  of  business  to  do,  and,  as  you  will  see 
by  the  Reports,  tough  business.  We  wanted  your  firm  vote  on  many 
occasions.  .  .  . 

The  Occupying  Claimant  Law  has  at  last  been  definitely  settled  after 
many  struggles.  I  see  no  reason  to  take  back  our  opinion,  though  for  one 
I  felt  a  solicitude  to  come  to  that  result  If  I  could  have  done  it  accord¬ 
ing  to  my  vlowe  of  great  principles.  I  could  not  change  my  opinion, 
and  1  have  adhered  to  it.  Judge  Johnson  was  the  only  dissentient  Judge 
In  the  Court,  and  you  will  see  what  bis  peculiar  opinions  were." 

As  a  result  of  this  decision,  whon  the  Kentucky  Legisla¬ 
ture  mot  in  December,  1823,  resolutions  were  adopted  sol¬ 
emnly  protesting  against  the  “erroneous,  injurious  and  de¬ 
grading  dootrines  of  the  opinion"  as  “ruinous  in  their 
practical  offects  to  tho  good  people  of  the  Commonwealth, 
and  subversive  of  their  dearest  and  most  valuable  rights."48 
Congress  was  urged  to  pass  a  law  requiring  concurrence 
of  two-thirds  of  the  members  of  tho  Court  in  any  case  in¬ 
volving  a  constitutional  question.  Again,  in  1824,  January 
7,  the  Kentucky  Legislature  adopted  vigorous  resolutions 
denouncing  the  Supreme  Court,  claiming  the  power  to 
legislate  for  herself,  and  calling  on  Congress  to  change  the 
Federal  judicial  system.  Congress  having  failed  to  act, 
the  Legislature,  January  12,  1825,  adopted  still  further 
resolutions  demanding  changes  in  the  Supreme  Court;  and 
later  in  the  year  the  House  of  Representatives  passed  reso¬ 
lutions  calling  upon  the  Governor  to  inform  them  “of  the 
mode  deemed  most  advisable  in  the  opinion  of  the  Execu¬ 
tive  to  refuse  obedience  to  the  decisions  and  mandates  of 
the  Supreme  Court  of  the  United  States,  considered 
erroneous  and  unconstitutional,  and  whether  in  the  opin¬ 
ion  of  the  Executive  it  may  be  advisable  to  call  forth  the 


*8ee  Nile#  Register,  Vol.  XXV.,  Nov.  29,  1823;  Deo.  27,  1823;  Ju.  8, 

1824. 
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physical  power  of  the  State  to  resist  the  execution  of  the 
dooision  of  the  Court,  or  in  what  manner  the  mandates  of 
said  Court  should  be  met  by  disobedience.”4*  Fortunately, 
no  physical  resistance  was  ever  actually  made;  but  tho 
Kentucky  Court  of  Appeals  absolutely  declined  to  be  bound 
by  tho  decision  in  Green  v.  Biddle,  basing,  however,  its  de¬ 
cision  on  a  peculiar  oircumstance  connected  with  that  case. 
In  Bodley  v.  Gaither,47  in  November,  1828,  the  Kentucky 
Court  said  that  Green  v.  Biddle  *  ‘was  decided  by  three 
only  of  the  judges  of  the  Supreme  Court  of  the  United 
States,  and  being  the  opinion  of  less  than  a  majority  of  the 
judges  (seven  being  the  full  number)  cannot  be  considered 
as  having  settled  any  constitutional  question.  ”  This  state¬ 
ment  was  later  reiterated  frequently  in  debates  in  Congress 
and  by  many  historians.  It  is  probable,  however,  that  it 
was  not  based  on  fact;  for  the  dooket  and  records  of  the 
Supreme  Court  itself  show  that  at  the  hearing  of  Green  v. 
Biddle  six  judges  (all  except  Washington)  were  present; 
and  that  at  the  date  of  the  rendering  of  tho  opinion,  Mar¬ 
shall,  Washington,  Duvall,  Story  and  Johnson  were  pres¬ 
ent;  as  the  latter  dissented,  the  opinion  was  apparently 
that  of  four  judges;  and  Washington,  who  wrote  the  opin¬ 
ion,  states  specifically  ”th$  above  is  the  opinion  of  a  ma¬ 
jority  of  the  Court.”4* 


"Nile*  Register,  Vol.  XXIX.,  pp. 
228,  229,  Dec.  10, 1825. 

*’3  T.  B.  Mun.  67. 

“See  speech  of  Representative 
Wlckirife,  January  11,  1826,  In  Con¬ 
gressional  Debates,  Vol.  II.,  Part  1. 
The  same  statement  was  reiterated 
In  Fisher  v.  Cockerell,  6  T.  B.  Mun- 
roe  129,  in  June,  1827.  The  subse¬ 
quent  history  of  Green  v.  Biddle  is 
curious.  When  Fisher  v.  Cockerell 
was  appealed  to  the  Supreme  Court 
of  the  United  8tates  In  1831,  it  was 
hoped  that  a  direct  controlling  de¬ 
cision  could  be  made  of  the  ques¬ 
tions  at  Issue.  Green  v.  Biddle  had 
come  up  from  the  Federal  Circuit 
Court.  This  new  case  came  up 
on  writ  of  error  from  the 
Btate  Court  of  Appeals.  The  Su¬ 
preme  Court,  however,  avoided 


making  a  decision  and  held  that,  on 
the  technical  point  that  the  ques¬ 
tion  was  not  expressly  presented 
on  the  record  In  the  State  court,  Its 
Jurisdiction  was  not  made  out,  and 
It  dismissed  the  case.  See  Fisher 
v.  Cockerell,  6. Pet.  248. 

Thereupon  the  State  courts  con¬ 
tinued  to  Ignore  the  Supreme  Court, 
and  no  further  steps  were  taken  to 
obtain  another  ruling  In  the  latter 
court.  Meanwhile  the  Kentucky 
Legislature  had.  In  1824,  passed  an 
extraordinary  statute  forfeiting  the 
title  of  every  person  owning  one 
hundred  acres  or  more  unless  he 
should  clear  and  fence  a  certain 
portion  within  a  year,  and  awarding 
the  forfeited  title  to  the  person  In 
possession,  the  forfeiture  to  he  re¬ 
leased  If  the  claimant  would  agree 
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Meanwhile,  the  people  of  Kontuaky  hmi  boon  furtlior 
agitated  by  a  decision  of  the  United  States  Supreme  Court 
in  18*26  which  overthrew,  so  far  as  the  b’edoral  courts  were 
concerned,  the  elaborate  system  of  relief  and  Htay  laws  af¬ 
fecting  executions  which  had  been  enacted  by  Kentucky  in 
aid  of  debtors  during  the  hard  times  of  1819-1820.40  In 
July,  1826,  a  great  convention  was  held  at  which  resolu¬ 
tions  were  passed  stating  that  the  Constitution  did  not 
authorize  the  courts  to  alter  or  interfere  with  the  execution 
laws  of  a  State,  and  that  Congress  should  roorganizo  the 
Supreme  Court  so  as  to  preserve  the  sovereignty  of  the 
State  ami  the  right  of  the  people  to  rule  themselves."" 
Such  bitter  antagonism  to  the  decisions  was  manifested 
that  the  llnnk  of  the  United  States,  in  whose  favor  they 
were  rendered,  did  not  dnro  take  out  mandates  from  tho 
Supreme  Court  for  two  years  after  the  decision."1  An 
article  in  the  North  American  Review  in  18*27  shows  the 
sentiment  of  the  times."* 

"The  decision  In  NVayman  v.  Southard  on  ono  of  tho  Kentucky  ‘Stop 
Law*'  In  roUof  of  debtor*,  and  aomo  other  decisions  of  tho  Supremo  Court 
have  given  great  dissatisfaction  to  some  of  tho  people  of  Kentucky,  and 
provoked  much  virulent  declamation  against  tho  Court  itself.  During 
the  late  session  of  Congress,  some  member  Intimated  that  a  Judicial 
tyranny  was  secretly  creeping  in  upon  us.” 

Meanwhile,  apprehension  at  the  trend  of  the  Supreme 
Court’s  decisions  had  spreatl  even  to  the  State  of  New 
York.  In  18*24,  in  the  great  case  of  Gibbons  v.  Ogden, 


to  abide  by  the  State  occupant  laws,  surprising  that  the  Legislature 
This  net  was  stated  In  Us  pream-  should  have  been  willing  to  adopt  a 
ble  to  be  Intended  to  counteract  the  severe  remedy  for  evils  of  alarming 
decision  of  the  Supreme  Court.  This  magnitude  to  those  of  our  cltltens 
act  waa  held  unconstitutional  by  *ub/rct  to  the  tinitlcr  operation  of 
the  Kentucky  Court  of  Appcala  In  the  deciiion  of  the  Supreme  Court 
Oalnea  v.  Buford,  1  Dana  481,  In  apaintt  our  occupant  late*." 

1833.  (See  alto  Shepard  v.  Mdn-  “  Way  man  v.  Southard,  10  Wheat, 
tire,  5  Dana  S74,  In  1837).  The  1  (1826);  Bank  of  the  United  States 
Court  said,  however:  "The  attua-  v.  Halstead,  10  Wheat.  61. 
tlon  of  our  land  HUes  and  the  hard-  “See ‘The  Argus,  July  13,  1826. 

ships  which  the  occupant  would  suf-  *'  See  Letter  of  Daniel  Webster  to 

fer  from  an  eviction  without  com-  Nicholas  Biddle,  March  19,  1827. 
pensatlon  for  his  Improvements,  “See  Review  of  Kent’s  Com- 
were  powerful  appeals  to  the  sym-  mentarles  by  Willard  Phillips, 
pathy  of  the  Legislature.  .  .  .  North  American  Review,  Vol.  XXIV. 
Under  these  circumstances  It  Is  not  (1827). 
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Chief  rhiHtico  Marttlmll  had  held  iinconfttitutiorml  tho  Now 
York  Steamboat  Monopoly  atatuto,  and  had  laid  tho  foun¬ 
dation  for  all  time  for  tho  broad  Federal  control  over  intor- 
Htato  commerce.  That  mime  year,  in  a  ciiko  before  tho  New 
York  State  court  in  which  the  exact  acope  of  that  deciaion 
waa  at  iaHiio,  TIioiwih  Addia  Fimnet,  tho  ^reat  Republican 
lawyer,  vehemently  voiced  tho  State*  *  Itighta  viewa  in  his 
arKument,  as  follows  *.8:l 

"The  opposite  counsel  have  accused  u*  of  endeavoring  to  array  (hi* 
State  against  the  Union.  .  .  .  Tho  accusation  fa  a  atale  effort  to  ex¬ 
cite  prejudices  against  our  cause.  .  .  .  Knllghtened  men  have  viewed 
tho  progress  of  the  Union  towards  consolidation  with  a  fearful  solicitude. 
If  the  liberties  of  this  country  are  to  be  long  preserved,  It  must  be  done 
by  upholding  tho  rights  of  the  States;  and  (with  the  utmost  respect  f 
say  U),  If  some  of  the  principles  laid  down  by  the  Chief  Justice  In  the 
case  of  Gibbons  v.  Ogden  aro  not  overruled  within  twenty  years,  tho  Con- 
stttutton  will  before  then  havo  verged  towards  a  form  of  government 
which  many  good  men  dread  and  which  assuredly  tho  people  never 
chose, 

There  Is  a  pretty  general  Impression  thlt  tho  decisions  of  that  Court 
on  contltutlona)  law  tend  to  such  a  result.  ...  If  that  Impression 
be  correct,  the  consequences  are  much  to  bo  lamented;  for  such  a  course 
pursued  by  that  Court  (tho  value  and  Importance  of  which  ought  to  bu 
estimated  moBt  highly),  may  well  aid  In  Its  own  destruction,  and  pos¬ 
sibly  In  that  of  the  fabric  of  our  government.  .  .  . 

It  Is  upon  States'  nights  we  stand  and  States'  nights  are  State  liberty. 
They  are  more — they  aro  In  this  land  the  bulwarks  of  Individual  and 
personal  liberty;  they  are  the  outposts  of  the  Constitution.  While  they 
are  preserved  entire,  our  federative  Union  will  stand  against  the  shocks 
of  time  and  the  approaches  of  despotism.  But  let  them  be  broken  down 
or  suffered  to  moulder  away,  and  a  consolidated  power  must  succeed  In 
governing  this  mighty  empire.  Consolidation  will  be  the  euthanasia  of 
our  Constitution."  .  .  . 

Tho  attaoks  upon  the  Supreme  Court  wore  not  confined, 
however,  to  fuhninutions  from  State  legislatures  or  direct 
disobedience  by  State  courts;  for,  in  Confess,  Southern 
leaders,  alarmed  at  tho  repeated  decisions  of  Chief  Justice 
Marshall  and  his  Court  sustaining  the  legislative  and  ju¬ 
dicial  branches  of  the  Federal  Government  as  against  the 
States,  introduced  measure  after  measure  intended  to  curb 

M8ee  North  River  Steamboat  Co.  Chief  Justice  Savage  to  this  argu* 
t.  'Livingston,  1  Ilopk.  Ch.  149,  ment  In  North  River  Steamboat  Co. 
(1824).  See  also  the  answer  of  v.  Livingston,  3  Cow.  941  (1824). 
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the  oxoroiso  of  tho  powers  of  the  Court.  Tho  first  move 
was  mado  by  Kiehnrd  M.  Johnson  of  Kentucky,  who  intro¬ 
duced  in  the  Sennte,  December  12,  1821,  an  amendment  to 
the  Constitution,  ns  follows:  "In  all  cases  whore  a  State 
shall  be  a  party,  and  in  all  controversies  in  which  a  State 
may  desire  to  become  a  party  in  consequence  of  having 
the  Constitution  or  laws  of  such  State  questioned,  the  Sen¬ 
ate  qf  tho  United  States  shall  have  appellate  jurisdiction." 
In  his  speech  lie  stated  that  lie  introduced  it  because  of  the 
"8©rious  consequences  which  hnd  lately  taken  plnco  be¬ 
tween  soveral  of  the  States  and  the  Judiciary  of  tho  United 
States,"  and  more  especially  because  of  the  "disastrous" 
decision  in  Green  v.  Biddle.6'  In  another  long  speech, 
January  14-15,  1822,  assailing  the  Federal  Judiciary,  he 
employed  every  argument  which  qt  the  present  day  is  be¬ 
ing  used  in  behalf  of  tho  doctrines  of  recall  of  judges  and 
of  judicial  decisions.  "At  this  time,"  he  said,  "there  is 
unfortunately  a  want  of  confidence  in  the  Federal  Judiciary 
in  cases  that  involve  political  power;  and  this  distrust  may 
be  carried  to  other  cases."  .  .  .  "There  is  a  manifest 
disposition  on  the  part  of  the  Federal  Judioinry  to  enlarge 
to  the  utmost  stretch  of  constitutional  construction  the 
powers  of  the  Federal  Government."  .  .  .  "Judges, 
like  other  men,  have  their  political  views.  .  .  .  Why, 
then,  should  they  be  considered  any  more  infallible  or  their 
decisions  any  less  subject  to  investigation  and  reversion  t 
.  .  .  Every  department  which  exorcises  political  power 
should  be  responsible  to  the  people.  .  .  .  The  short 
though  splendid  history  of  this  government  furnishes  noth¬ 
ing  that  con  induce  us  to  look  with  a  very  favorable  eye  to 
the  Federal  Judiciary  as  a  safe  depository  of  our  liber¬ 
ties."  He  attacked  the  decisions  in  McCulloch  v.  Mary¬ 
land,  Cohen  v.  Virginia  and  Green  v.  Biddle  ns  "subject 
of  much  animadversion  and  dissatisfaction,"  prostrating 
the  States  and  in  effect  legislating  for  the  people  and  regu¬ 
lating  the  interior  policy  of  the  States.  There  must  be  a 


“See  Annals  of  Congress,  17th  Congress,  1st  8ess.  Vol.  I.,  pp.  23, 
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remedy,  ho  said,  “for  thiB  serious  encroachment  upon  the 
Arst  principles  of  solf-government  of  the  States.”  .  .  . 
“Some  interposition  is  necessary.  Tho  preservation  of 
harmony  requires  it.  Tho  security  of  our  liberties  de- 
j  mauds  it.”  Senator  John  Holmos  of  Maine  followed  with 

*  a  speech  endorsing  these  viows,  Buying  that  “tho  judges  of 

£  the  courts  of  tho  United  States  are  too  independent  for  the 

I  public  good.”  lie  donied,  however,  that  the  Senate  would 

|  ho  the  proper  appellate  tribunal.  No  action  was  taken  on 

|  the  proposition.  Later  in  the  yehr,  Androw  Stevenson,  a 

i|  Virginia  Congressman,  introduced  in  the  House  of  Repre- 

f-  sentatives  a  resolution  that  tho  Committee  on  Judioiary 

!.  be  instructed  to  report  a  bill  to  repeal  tho  25th  Section  of 

t;  the  Judiciary  Act,  saying  that  he  offered  it  “in  a  spirit  of 

peace  and  forbearance,  and  from  a  sense  of  duty  to  him- 
i  self  and  his  State.”88  This  was  the  direct  outcome  of  the 
|  decision  of  tho  Supremo  Court  in  Cohens  v.  Virginia. 

I  The  next  year,  after  tho  second  decision  in  Green  v. 
1  Biddle  (1823),  Senator  Johnson  of  Kentucky  introduced  a 
;  resolution  to  instruct  the  Judioiary  Committee  to  inquire 
into  the  expediency  of  amending  the  Judiciary  Act  so  as 
to  require  concurrence  of  seven  judges  in  any  opinion  in¬ 
volving  the  validity  of  State  statutes  or  acts  of  Congress. 
He  stated  that  “tremendous  evils  might  result  to  the 
country  from  the  powers  imparted  to  its  judiciary,  when 
a  whole  State  might  be  convulsed  to  its  very  center  by  a 
judieial  decision.  .  .  .  Some  remedy  must,  ere  long, 
be  adopted  to  preserve  the  purity  of  our  political  institu¬ 
tions.  'f  On  March  11,  1824,  Senator  Martin  Van  Buren 
reported  a  bill  which,  as  amended,  providedi  for  concurrence 
by  seven  judges  out  of  ten,  and  required  each  judge  to  ex¬ 
press  and  record  a  separate  opinion.  The  bill  was  laid 
on  the  table,  however,  in  April,  1824,  and  was  never  acted 
upon. 

Meanwhile,  Representative  Charles  A.  Wickliffe  of  Ken¬ 
tucky,  on  January  2,  1824,  offered  n  resolution  to  instruct 

"Annals  of  Congress.  17th  Congress,  1st  8 ess.  Vo*.  2. 
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tho  Judiciary  Committee  to  inquire  into  tlio  oxpodioncy  of 
oitlior  repealing  entirely  the  '25th  Section  of  tho  Judiciary 
Aot,  or  modifying  it  “no  that  the  writ  of  orror  Rhall  ho 
awarded  to  either  pnrty  withont  reference  to  tho  rnannor 
in  whioh  tho  question  ahull  have  been  deoidod  by  tlio  Hu* 
promo  Court  of  the  Slate.”  Tliia  latter  suggestion  is  in¬ 
teresting;  for  it  embodied  tho  oxnot  proposal  of  amondmont 
now  being  made,  via:  that  appeals  to  tho  Supremo  Court 
should  lie  on  State  court  dooisions  adverse  to  tho  consti¬ 
tutionality  of  a  Stuto  InW,  as  well  as  on  dooisions  in  favor. 
Daniel  Webster  reported  for  tho  Committee  against  both 
propositions,  and  they  were  loBt.  'Hie  projoot  to  require 
oonourronco  of  a  majority  of  tho  judges,  Wobstor  appoars 
to  have  favored.  Tho  following  letters  from  him  to  Judgo 
Story,  relating  to  this  struggle,  are  of  intorost.  Writing 
April  10,  1824,  ho  said:** 

"I  ahal!  call  up  smuo  bills  reported  by  our  Coiumlitco  as  soon  as  pos* 
slbte.  Tho  gentlemen  of  the  West  will  propose  a  clause  requiring  the 
assent  of  a  majority  of  all  the  Judges  to  a  Judgmont  which  pronounces 
a  State  law  void  as  being  In  violation  of  the  Constitution  or  lawa  of  the 
United  States.  Do  you  see  any  great  evil  In  such  a  provision,  Judge 
Todd  told  me  he  thought  It  would  give  great  satisfaction  In  the  West/' 

May  4,  1824,  ho  wroto: 

"We  had  the  Supreme  Court  before  ua  yesterday,  rather  unexpectedly, 
and  a  debate  arose  which  lasted  all  day.  Cohena  v.  Virginia,  Oreen  v. 
Biddle,  etc.,  were  all  dlacuased.  Moat  of  the  gentlemen  were  very  tem¬ 
perate  and  guarded:  there  were,  however,  some  exception!,  especially 
Mr.  Randolph,  whose  remarks  were  not  a  little  extraordinary.  Mr.  Bar 
bour  reargued  Cohen’a  case;  Mr.  Letcher  and  Mr.  Wlckllffe  did  the  same 
for  Green  v.  Biddle.  I  said  somo  few  things,  co  fntfanfr,  which  I  thought 
the  case  called  for.  The  proposition  for  the  concurrence  of  five  Judges 
will  not  prevail." 

Thereupon,  another  attempt  was  made  to  avoid  tho  use 
of  writs  of  error  to  State  courts  by  a  singular  method  pro¬ 
posed  in  a  bill  introduced  by  Senator  Isbam  Talbot  of  Ken¬ 
tucky,  February  13,  1824,  allowing  parties  in  all  suits  in¬ 
volving  a  Federal  or  constitutional  question,  before  trial  in 
the  State  courts,  to  remove  the  suits  to  the  Federal  courts. 
This  also  failed. 

*  See  Writing*  and  Speeches  of  Daniel  Webster,  Vol.  XVII. 
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Ono  rcaHon  for  tho  dofout  of  oil  thoso  mooBuroH  wan  un¬ 
doubtedly  tho  fact  thnt  just  at  this  juncture  tho  Supreme 
Court  decided  tho  corii  Involving  tho  groat  conflict  between 
the  State  of  Ohio  nnd  tho  Hank  of  tho  United  State# — 
Osborn  v.  Dank  of  tho  United  States.  This  case  hud  beon 
ponding  boforo  tho  Court  for  several  years,  but  owing  to 
tho  illness  and  denth  of  vnrioiiH  judges  and  the  illncsB  of 
Attorney  Oenernl  Wirt,  it  had  not  been  argued.  In  1823, 
on  the  denth  of  Judge  Brockholst  Livingston  of  New  York, 
un  attempt  was  made  to  strengthen  and  balance  tho  Court 
by  adding  Romo  man  of  pronounced  Statos*  Rights  views; 
ami  Smith  Thompson,  a  Now  York  Domoorat  (formerly 
Chiof  Justice  of  tho  Stato),  was  appointed.67  Tho  argu¬ 
ment  of  the  Osborn  coro  was  begun  on  the  day  after  the 
oIoro  of  tho  argument  in  tho  groat  New  York  Steamboat 
caso  of  Gibbons  v.  Ogden,  on  February  10,  1824;  and,  as 
in  tho  lattor  case,  a  galaxy  of  eminent  lawyers  were  en¬ 
gaged.  For  Osborn  appoared  John  C.  Wright  and  Charles 
Hammond,  leadors  of  the  Ohio  Bar.  Tho  Bank's  counsel 
was  Henry  Clay,  then  just  becoming  one  of  tho  loaders 
of  the  Federal  Bur.66  Tho  case  was  re-argued  on  March 
10  and  11, 1824,  by  tho  following  counsel  against  the  Bank — 
Robert  Goodloe  Harper,  the  talented  Maryland  lawyer; 
Ethan  Allen  Brown,  a  former  Judge  of  the  Ohio  Supreme 
Court,  and  Governor  of  the  State;  and  John  C.  Wright. 
For  the  Bank  of  the  United  States  there  appeared  Daniel 
Webster,  then  fresh  from  his  triumph  in  Gibbons  v.  Ogden 
(this  case  having  been  decided  in  the  interim,  on  March  2), 
and  from  his  recent  powerful  argument  in  Ogden  v.  Saun¬ 
ders  (tho  case  which  was  to  settle  for  all  time  the  respective 
power  of  the  Federal  and  State  Governments  on  the  subject 

"  II  la  Interesting  to  note  that  Ex-  “  Judge  Story  wrote  to  Judge 
Chancellor  James  Kent  and  Chief  Todd  on  March  14.  1823:  “Your 
Justice  Ambrose  8pencer  of  New  friend  Clay  baa  argued  before  us 
York,  and  Jeremiah  Mason  of  New  with  a  good  deal  of  ability;  and  If 
Hampshire  were  also  considered,  he  were  not  a  candidate  for  higher 
8ee  letter  of  William  Wirt  to  Preal-  offices,  I  should  think  he  might  at- 
dent  Monroe,  May  6,  1823,  advising  tain  great  eminence  at  this  Bar. 
Kent,  and  letter  of  Daniel  Webster  But  he  prefers  the  fame  of  popular 
to  Judge  Story,  April  6,  1823.  talents  to  the  steady  fame  of  the 
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of  bankruptcy,  first  argued  March  3-5,  1824),  and  John 
Sergeant,  the  long-time  leader  of  tho  Philadelphia  Bar  and 
the  Bank's  regular  counsel.  Decision  was  rendered  by 
Chief  Justico  Marshall  on  March  19,  1824,  only  ono  week 
aftor  tho  argument,  upholding  the  Bank  in  all  its  conten¬ 
tions  and  re-affirming  McCulloch  v.  Maryland ;  and  by  this 
fateful  decision,  tho  narrow  limits  to  the  power  of  the  Fed- 
oral  Court,  so  strenuously  urged  by  the  States’  Rights 
men,  were  overthrown  and  demolished.  The  mighty 
reasoning  of  the  Chief  Justice  in  his  insistence  upon  the 
supremacy  of  tho  powors  of  the  National  Government,  gave 
the  death  blow  to  tho  bills  then  ponding  in  Congress  for  the 
amendment  and  repeal  of  tho  25th  Section  of  tho  Judioiary 
Act. 

Tho  next  year,  however,  the  fight  broke  out  again.  Rep¬ 
resentative  Robert  P.  Letcher  of  Virginia  called  up  a  re¬ 
solve  introduced  by  him  at  the  last  session  requiring 
concurrence  of  five  of  tho  seven  judges  in  decisions  in¬ 
validating  State  statutes;  but  no  aotion  was  had.  On  a  bill 
in  the  Senate  to  amend  the  Judioiary  Act  by  providing  for 
three  additional  circuits  and  three  new  Supreme  Court 
judges,  violent  attacks  were  made  on  tho  Supreme  Court, 
especially  on  its  decisions  invalidating  State  laws  for  im¬ 
pairing  the  obligation  of  contracts,  by  Senators  Johnson 
and  Talbot  of  Kentucky,  February  10-16,  1825,  and  by  Sen¬ 
ator  John  H.  Eaton  of  Tennessee.  *  *  According  to  the 
views  of  the  Judioiary,”  said  Johnson,  “it  is  in  the  power 
of  the  tribunals  of  the  country  to  arrange,  prostrate  and 
annul  not  only  a  single  law,  but  whole  systems  of  law— not 
laws  of  yesterday,  but  laws  sanctioned  by  experience,  con¬ 
secrated  by  all  the  departments  of  State  legislation,  and 
acquiesced  in  by  all  good  citizens.  ...  I  am  informed 
that  questions  are  impending  before  the  Supreme  Court 
which  involve  the  constitutionality  of  every  law  of  our 
State  which  has  been  passed  during  the  last  four  or  five 
years.”  Talbot  attacked  the  decisions  of  the  Court  up¬ 
holding  the  Bank  of  the  United  States,  saying:  “Mary¬ 
land,  Kentucky  and  Ohio  in  their  turns  have  had  to  en- 
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counter  the  power  and  influence  of  that  great  engine  of 
political  power — the  Bank;  have  been  severely  attacked, 
have  been  successively  vanquished  in  the  contest. ”*> 

In  tho  House  of  Representatives,  on  a  similar  bill  re¬ 
ported  by  Webster,  December  22,  1820,  a  very  heated  de¬ 
bate  arose.  The  charge  that  the  Supremo  Court’s  decision 
overthrowing  the  Kentucky  land  law  system  had  been  ren¬ 
dered  by  a  minority  of  the  judges  of  the  court— three  out 
of  seven— was  repeated.40  Amendments  offered  by  John 
Forsyth  of  Georgia  and  Wiokliffe  and  Thomas  P.  Moore 
of  Kentucky  requiring' a  majority  of  all  the  judges  to  con¬ 
cur  in  opinions  invalidating  State  statutes,  were  defeated. 
It  was  also  charged  by  Virginia  Congressmen  that  the  pro¬ 
vision  of  the  bill  increasing  the  number  of  Supreme  Court 
judges  from  seven  to  ten  was  an  attempt  by  Kentucky  to 
facilitate  the  packing  of  the  Court  to  reverse  the  obnoxious 
decision.  The  bill  passed  the  House,  January  25,  1826,  by 
a  vote  of  132  to  59. 

How  live  an  issue  in  the  West  this  Judiciary  question  was 
may  be  inferred  from  a  letter  of  Webster  to  Story,  Janu¬ 
ary  29,  1826 : 

"The  judiciary  bill  will  probably  pass  the  Senate  as  It  left  our  House. 
There  will  be  no  difficulty  In  finding  perfectly  safe  men  for  the  new  ap¬ 
pointment.  The  contests  on  those  constitutional  questions  In  the  West 
have  made  men  fit  to  be  judges.’’ 

In  the  Senate,  the  bill  was  reported  by  Senator  Martin 
Van  Buren,  April  7,  1826,  in  an  elaborate  speech  in  which 
he  severely  criticized  the  Supreme  Court  for  its  broad  con¬ 
struction  of  the  phrase  “impairment  of  obligation  of  con¬ 
tract.”  ...  “a  brief  provision,”  which  he  said  had 
given  to  the  jurisdiction  of  the  Court  a  “tremendous  sweep. 
.  .  .  There  are  few  States  in  the  Union  upon  whose  acts 
the  seal  of  condemnation  has  not  from  time  to  time  been 
placed  by  the  Supreme  Court.  The  sovereign  authorities 
of  Vermont,  New  Hampshire,  New  York,  New  Jersey,  Penn- 

.  **«?4e  Congressional  Debates.  Vol.  **8ee  Congressional  Debates,  Vol. 
1*  1824-25.  II.,  part  I,  1825-25.  Dec.  22,  1826, 

January  5,  11,  12,  17,  26, 1826. 
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sylvania,  Maryland,  Virginia,  North  Carolina,  Missouri, 
Kentucky  and  Ohio  have  in  turn  been  rebuked  and  silenced 
by  the  overruling  authority  of  this  Court.”  lie  did  not 
complain,  however,  of  the  correctness  of  tho  Court’s  views 
of  the  law,  and  he  admitted  that,  under  the  Constitution, 
their  jurisdiction  was  justified;  but,  he  said,  if  the  ques¬ 
tion  of  conferring  this  jurisdiction  should  now  arise  for 
the  first  time,  lie  would  say  that  “the  people  of  the  States 
might  with  safety  bo  left  to  their  own  legislatures  and  the 
protection  of  their  own  courts.” 

Van  Burcn  was  followed  by  Senator  Rowan  of  Kentucky, 
who  moved  to  amend  tho  bill  so  as  to  require  the  concur¬ 
rence  of  seven  out  of  ten  judges  in  all  cases.  He  delivered 
a  vicious  attack  upon  the  Court  and  upon  the  United 
States  Bank.  “The  States  of  Maryland,  Ohio  and  Ken¬ 
tucky,”  he  said,  “were  successively  trodden  down  by  this 
political  juggernaut,  the  Bank — the  creature  of  tho  per¬ 
verted  corporate  powers  of  the  Federal  Government,  the 
protegee  of  the  Judges;”  and  the  Court  “in  construing 
this  monster  into  legitimacy,  construes  the  States  out  of 
their  sovereign  taxing  power.”  He  described  the  Court 
as  “placed  above  the  control  of  the  will  of  the  people,  in  a 
state  of  disconnection  with  them,  inaccessible  to  the  chari¬ 
ties  and  sympathies  of  human  life,  subject  iii  the  exercise 
of  their  powers  to  tho  restraints — ostensibly  of  the  law  and 
the  Constitution,  but  really  to  those  of  their  own  will  only.” 
He  complained  of  the  blind  devotion  to  the  judges  by  the 
American  people — a  “self-destroying  idolatry.”  Rowan’s 
amendment,  like  so  many  prior  ones  of  a  similar  nature, 
was  defeated ;  and  the  bill  itself  was  finally  lost.01 

The  next  year,  Wickliffe  of  Kentucky,  on  January  22, 
1827,  introduced  a  separate  bill  in  the  House  to  require 
concurrence  of  five  out  of  seven  judges.92  His  speech  was 
elaborate  and  more  conservative  than  most.  He  disclaimed 

u  For  interesting  view  of  this  1826,  Dec.  31, 1825,  May  8,  1826,  Dec. 
struggle  over  the  judiciary  see  let*  26,  1826. 

ter  of  Webster  to  Story,  April  8,  "  See  Congressional  Debates,  Vol. 

HI.,  1826*27. 
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any  intention  "to  weaken  the  exercise  of  judicial  power  by 
I  the  Supreme  Court,"  and  stated  his  wish  was  "to  give  it 
more  confidonco  by  requiring  more  unanimity  upon  those 
|  great  constitutional  questions  which  it  may  be  called  upon 
to  decide  and  consequently  to  secure  to  the  States  their 
j  constitutional  rights." 

1  In  the  course  of  his  speech  occurs  one  very  interesting 
passage:  "What  is  at  this  very  moment  transpiring  in 
*  another  part  of  this  Capitol  t  The  validity  of  the  New 
$  York  insolvent  laws,  which  have  been  enacted  for  thirty 
fj  yenrs  in  that  State,  which  laws  have  received  the  highest 
1  judicial  sanctions  in  the  courts  of  the  State,  depend  upon 
the  opinion  of  a  single  judge  of  the  Supreme  Court — the 
'  Court  heretofore  being  equally  divided  upon  the  question." 
,  The  case  referred  to  was  the  famous  Ogden  v.  Saunders*3 — 
■j  the  great  case  in  which,  after  two  arguments,  one  in  1824 
and  one  in  January,  1827,  just  before  Wickliffe’s  speech, 
the  Supremo  Court  was  closely  divided  as  to  the  constitu¬ 
tional  power  of  the  State  to  pass  a  bankrupt  law.  The 
decision  given  three  weeks  later,  February  19,  1827,  was, 
on  the  constitutional  point,  actually  that  of  four  judges  out 
of  seven,  Marshall,  Story  and  Duvall  being  the  dissenters. 
As  the  Court,  however,  upheld  instead  of  denying  the  power 
of  the  State,  no  protest  was  made  at  its  decision. 

Two  years  later,  however — January  21,  1829 — the  Ju¬ 
diciary  Committee  of  the  House  of  Representatives, 
through  Philip  P.  Barbour  of  Virginia  (later  a  Judge  of 
the  Supreme  Qourt  himself),  reported  a  bill  requiring 
concurrence  of  five  judges  out  of  seven  in  holding  any  legis¬ 
lative  act  or  State  constitution  to  be  invalid.*4  The  report 
was  a  somewhat  vigorous  assault  on  the  Supreme  Court, 
and  a  Massachusetts  Congressman  opposed  a  motion  to 
print  it  on  the  ground  that  if  the  bill  should  not  pass  "the 
public  circulation  of  such  a  report  was  calculated  only  to 
spread  discontent  in  the  public  mind  and  shake  the  con- 

°  12  Wheat.  213.  *  See  Congressional  Debates,  Vol. 

V.,  1828*29,  p.  153,  p.  23. 
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fidence  of  the  people  in  the  Judiciary.'*  Barbour  replied 
that  he  was  anxious  to  produce  in  the  minds  of  the  people 
"an  increased  degree  of  contentment  and  of  confidence  in 
the  decisions  of  that  dread  tribunal  which  pronounced  upon 
their  interests  the  last  instance." 

In  1831  there  ocourred  the  most  determined  and  the 
most  dangerous  attack  on  the  Supreme  Court  and  its  juris¬ 
diction  under  the  25th  Section.  It  came  as  a  result  of  a 
combination  of  conditions — the  soreness  over  the  Court’s 
decision  invalidating  the  financial*  system  of  Missouri; 
the  bitterness  of  Georgia  at  the  Court's  attempted  jurisdic¬ 
tion  in  the  Cherokee  Indian  cases ;  and  the  growing  Nulli¬ 
fication  movement  in  South  Carolina. 

In  the  Missouri  case,  Craig  v.  Missouri,**  Chief  Justice 
Marshall,  in  the  capshenf  of  his  great  constitutional  opin¬ 
ions,  had  held  invalid  the  Missouri  law  authorizing  issue  of 
loan  certificates.*6  The  case  had  been  argued  for  the  State 
by  Senator  Thomas  P.  Benton  in  a  speech  replete  with 
phrases  of  indignation  at  the  exercise  by  the  Court  of  jur¬ 
isdiction  under  the  25th  Section,  and  at  the  outrage  that 

41 4  Pet  410,  in  1830.  Court  cf  Missouri  Itself,  in  M&nsker 

M  It  Is  interesting  to  note  that  one  v.  State,  1  Mo.  321  (1824),  held  the 
year  after  Craig  v.  Missouri  was  Loan  Certificate  Act  to  be  unconstl* 
brought  and  decided  in  the  Mis*  tutional,  but  also  held  that  the  de- 
souri  State  Court,  the  Supreme  fense  could  be  set  up. 
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any  State  should  be  forced  to  appear  before  it.  “The 
State  of  Missouri, ”  he  said,  “has  been  ‘summoned’  by  a 
writ  from  the  Court  under  a  ‘penalty’  to  be  and  appear 
before  this  Court.  In  the  language  of  the  writ  she  is  ‘com¬ 
manded’  and  ‘enjoined’  to  appear.  Language  of  this  kind 
does  not  seem  proper  when  addressed  to  a  sovereign  State, 
nor  are  the  terms  fitting,  even  if  the  only  purpose  of  the 
process  was  to  obtain  the  appearance  of  the  State.  .  .  . 
The  State  of  Missouri  has  done  no  act  which  was  not  within 
the  full  and  ample  powers  she  possesses  as  a  free,  sovereign 
and  independent  State.’’  Further,  Benton  said  that  he 
had  “found  a  gentleman  from  another  State  imputing  to 
Missouri  an  act  fraught  with  injustice  and  immorality. 
Such  a  course  was  not  calculated  to  promote  harmony  and 
to  secure  continuance  of  the  Union.  If,  in  questions  of  this 
kind,  or  if  in  any  cases,  the  character  of  a  sovereign  State 
shall  be  made  the  subject  of  such  imputation,  this  peaceful 
tribunal  would  not  be  enabled  to  procure  the  submission  of 
the  States  to  its  jurisdiction ;  and  contests  about  civil  rights 
would  be  settled  amid  the  din  of  arms  rather  than  in  these 
halls  of  national  justice.’’ 

The  very  truculent  words  of  the  last  sentence  were  a 
plain  echo  of  the  Nullification  doctrines  which  were  being 
announced  in  the  State  of  South  Carolina.  Such  senti¬ 
ments  were  more  suitable  to  be  addressed  to  a  political 
meeting  than  to  the  Supreme  Court.  To  such  arguments, 
Chief  Justice  Marshall  in  his  opinion  holding  the  State 
statute  unconstitutional,  gave  a  very  spirited  though  dig¬ 
nified  reply : 

"In  the  argument,  we  have  been  reminded  by  one  Bide  of  the  dignity  of 
a  sovereign  State;  of  the  humiliation  of  her  submitting  herself  to  this 
tribunal;  of  the  dangers  which  may  result  from  Inflicting  a  wound  on 
that  dignity;  by  the  other,  of  the  still  superior  dignity  of  the  people  of 
the  United  States,  who  have  spoken  their  will  in  terms  which  we  can¬ 
not  misunderstand. 

To  these  admonitions  we  can  only  answer  that  If  the  exercise  of  that 
jurisdiction  which  has  been  Imposed  upon  us  by  the  ConsUtutlon  and 
laws  of  the  United  States  shall  be  calculated  to  bring  on  those  dangers 
which  have  been  Indicated,  or  if  it  shall  be  indtspepslble  to  the  preser¬ 
vation  of  the  Union,  and  consequently  of  the  Independence  and  liberty 
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of  these  8tatss,  these  are  considerations  which  sddreis  themselves  to 
those  departments  which  nay  with  porfect  propriety  he  Influenced  by 
them.  Thla  department  can  llaten  only  to  the  mandates  of  taw,  and  can 
tread  only  that  path  which  la  marked  out  by  duty." 

In  a  letter  to  Judge  Story,  written  a  few  months  after 
this  dooision,  October  15,  1830,  MnrshAll  prophesied  the 
repeal  of  tho  25th  Section,  or  a  possible  roversnl  of  the 
Supromo  Court’s  decision  on  tho  subjeot : 

.  .  .  "I  And  our  brother  McLean  could  not  acquiesce  In  tho  decision 
of  the  Court  In  the  Mlaaourl  case.  1  am  sorry  for  this,  and  am  sorry  too 
to  obsorve  his  sentiments  on  tho  26th  Section  of  tho  Judicial  Act.  I  have 
read  In  the  last  volume  of  Mr.  Peters  the  three  dissenting  opinions  de- 
llvered  In  that  case,  and  think  It  requires  no  prophet  to  predict  that  the 
26th  8ectlon  Is  to  be  repealed,  or,  to  use  a  more  fashionable  phrase,  to  be 
nullified  by  the  8upreme  Court  of  the  United  States,’’'' 

That  Marshall’s  fears  were  justified  was  shown  when  at 
tho  next  sossion  of  Congress  a  most  determined  attack  on 
this  25th  Seotion  was  made  by  the  States’  Rights  men.  A 
bill  for  its  repeal  was  introduced  in  December,  1830.  It 
was  interostingly  referred  to  in  two  lottors  by  Story — tho 
first  to  his  friend  George  Ticknor  of  Boston,  January  22, 
1831: 

"There  has  been  an  effort  to  procure  a  rei^al  of  tho  twenty-fifth  Sec¬ 
tion  of  the  Judldafy  Act.  Tho  majority  of  the  Judiciary  Committee  have 
agreed  to  report  In  favor  of  the  repeal;  hut  there  will  be  a  counter  re¬ 
port  from  the  minority.  And  it  Is  now  whispered  that  the  demonstraUons 
of  public  opinion  are  so  strong  that  the  majority  will  conclude  not  to 
present  their  report.  It  the  twenty-fifth  Section  Is  repealed,  the  Con- 
sUtuUon  Is  practically  gone.  .  .  .  You  may  depend  that  many  of  our 
wisest  friends  look  with  great  gloom  to  the  future.  Pray  read  on  the 
subject  of  the  twenty-fifth  section  the  opinion  of  the  8upreme  Court  In 
Hnnter  v.  Martin,  1  Wheaton’s  Reports.  It  contains  a  full  survey  of  the 
Judicial  powers  of  the  General  Government,  and  Chief  Justice  Marshall 
concurred  In  every  word  of  It" 

And  again,  more  fully,  in  a  letter  to  his  wife,  January 
28,  1831: 

"A  moat  Important  and  alarming  measure  ...  to  repeal  the  26th 
aecUon  of  the  Judiciary  Act  If  It  should  prevail  (of  which  I  have  not 
any  expectation),  It  would  deprive  the  Supreme  Court  of  the  power  to 
revise  the  decisions  of  the  8tate  courts  and  State  Legislatures  In  all 
cases  in  which  they  were  repugnant  to  the  Constitution  of  the  United 

"See  Maas.  Hist  Soc.  Proo.,  Vol.XIV. 
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States,  so  (bat  all  lava  paaaed  and  all  declalona  made,  however  destruo- 
(Ive  to  the  National  Government,  would  have  no  power  of  redreaa.  The 
Introduction  of  It  ahowa  the  aplrit  of  the  times.” 

Tbo  repeal  bill  was  reported  favorably  to  the  House  Ijy 
Warron  B.  Davis  of  South  Carolina  from  the  Judiciary 
Committee,  but  thoro  was  a  strong  minority  report  made 
by  James  Buolmnan  (tbo  ohairman,  who  had  succeeded 
Daniol  Wobstor  in  that  position),  and  two  others.8*  Noth¬ 
ing  in  Buchanan’s  carcor  cast  more  distinction  upon  him 
than  tho  great  constitutional  argument  contained  in  this 
roport;  and  it  was  largoly  due  to  his  efforts  that  the  bill 
was  finally  defeated  by  a  vote  of  138  to  51,  all  but  G  of  tho 
51  votes  coming  from  Southorn  States.  The  violence  of 
feeling  on  the  subjoct  is  to  bo  seen  from  the  language  of 
the  debate.  Thomas  F.  Foster,  of  Oeorgia,  said  for  the 
Committee  that  it  had  not  been  “ plotting  treason,”  but 
that  the  powers  of  the  Court  were  so  “vast  and  alarm¬ 
ing”  that  the  constantly  increasing  evil  of  interference 
of  Federal  with  Stato  authorities  must  be  cheoked.” 
Henry  Daniel,  of  Kentucky,  said: 

“The  strides  of  Federal  usurpation  begin  to  alarm  the  most  Indolent 
The  spirit  of  Indignation  has  already  gone  abroad  In  the  land,  and  the 
people  aro  now  seeking  a  remedy  for  the  evil,  it  cannot  be  stifled  nor 
lubdued. 

.  .  .  The  exercise  of  power  by  virtue  of  the  25th  Section  strikes  dl* 
rectly  at  the  root  of  State  sovereignty  and  levels  it  with  the  dust.  The 
repeal  of  this  Section,  however,  was  scarcely  determined  upon  before  the 
majority  was  assailed  in  all  the  forms  of  newspaper  slang  and  virulence 
by  the  prostituted  toots  of  the  old  Federal  party.  The  writing  editor  of 
the  National  Journal — the  putrid  offal  of  Piccadilly — coats  his  mite  of 
nauseous  verbage  Into  the  common  reservoir  of  slander." 

William  F.  Cordon,  of  Virginia,  said:  “Nothing  would 
tend  so  much  to  compose  the  present  agitation  of  this 
country,  and  allay  the  prevailing  excitement,”  as  the  re¬ 
peal  of  that  section.  On  the  other  hand,  Philip  Dodd¬ 
ridge,  of  Virginia,  said  that  he  considered  the  proposi¬ 
tion  to  repeal  “as  equivalent  to  a  motion  to  dissolve  the 
Union.  ”a# 

"  See  James  Buchanan  as  a  Law-  *  See  Congressional  Debates,  Vol. 
yer  In  Untv.  of  Penn.  Law  Review  VII.,  January  24,  29,  February  7,  9, 
(May,  1912).  17.  26.  1831.  Speeches  of  Foster, 
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A  reflection  of  those  attacks  in  Congress  upon  tlio 
Court  nmy  perhaps  ho  soon  in  tho  Arm  words  of  Chief 
Justioo  Marshall  in  a  oaso  arising  on  writ  of  error  to  tho 
State  Court  of  Appeals  of  Kontuoky  this  sntno  yonr.10 

"In  the  argument  we  hare  been  admonished  ot  the  Jealousy  with  which 
the  Blatee  or  the  Union  view  the  revising  power  Intrusted  by  the  Con¬ 
stitution  and  laws  ot  the  United  States  to  this  tribunal.  To  observations 
of  this  character,  the  answer  uniformly  given  has  been  that  the  course 
ot  the  Judicial  department  Is  marked  out  by  law.  We  must  tread  tho 
direct  and  narrow  path  prescribed  tor  us.  As  this  coqrt  has  never 
grasped  at  ungranted  jurisdiction,  so  will  It  never,  we  trust,  shrink  from 
the  exercise  ot  that  which  Is  conferred  on  us." 

An  attnok  in  a  different  form  was  dofoatod  in  Congress 
in  this  year,  1831,  and  again  in  1832,  whon  resolutions  of 
Joseph  Lecompte,  of  Kentuoky,  calling  on  tho  Judloiary 
Committee  to  inquire  into  the  oxpodionoy  of  amending  tlio 
Constitution  so  ns  to  limit  tho  torm  of  office  of  Federal 
Judges,  were  defeated  by  votes  of  110  to  61,  and  141  to  27. 

It  is  evident  that  tho  Supremo  Court  itself  took  warn* 
ing  by  tho  oharaoter  of  somo  of  the  measures  introduced 
to  ohango  its  methods.  As  Into  as  1824  n  decision  was  ren* 
dored  by  a  minority  of  tho  Court — in  tho  enso  of  Ronner  v. 
Bank  of  Columbia.’1  But  by  tho  year  1834‘,  Chief  Justice 
Marshall  states  the  praotico  of  tho  Court  to  bo  as  follows: 
“The  practice  of  this  Court  is  not  (oxcopt  in  oases  of  ab¬ 
solute  necessity)  to  deliver  any  judgment  in  cases  where 
constitutional  questions  are  involved  unless  four  judges 
oonour  in  opinion,  thus  making  tho  deoision  that  of  a  ma¬ 
jority  of  the  whole  Court’*  (seven).1*  Accordingly,  Mar¬ 
shall  announced  that  three  great  oases  then  pending  would 
be  continued.  It  is  interesting  to  note  that  if  the  Court  had 
followed  the  precedent  which  (it  was  oharged)  had  been  set 
in  1823,  in  Green  v.  Biddle,  and  had  dolivered  its  opinion  by 

Daniel,  Gordon  and  Dodderldge  whether  the  Court  had  come  to  a 
were  on  later  moUon  to  print  6000  final  decision  as  to  re-argument  ot 
copies  ot  the  two  reports,  which  mo-  the  cases  Involving  constitutional 
Uon  was  carried  by  a  vote  ot  140  to  questions,  that  as  the  Court  was 
31  then  composed  It  would  not  take  up 

*  Fisher  ▼.  Cockerell,  6  Pet.  26$.  these  cases  (two  ot  the  Judges  be- 
°$  Wheat  M*..  Ing  absent  and  only  three  ot  tbs 

"New  York  v.  MUn,  8  Pet,  p.  122  remaining  five  concurring  In  opln* 
(1814).  In  1836  ($  Pet  86)  Marshall  ion), 
said,  in  answer  to  an  Inquiry 
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a  moro  majority  of  tho  judges  present,  tho  wholo  cotirgo  of 
Amorioan  logal  history  would  liavo  boon  changed ;  for  the 
constitutional  casos  then  ponding  woro  Oharlos  Hivor 
Hridgo  v.  Warren  Bridgo,  Now  York  v.  MUn,  and  Briscoe  v. 
Bank  of  tho  Commonwealth  of  Kontuoky — cases  of  im- 
monso  importance,  involving  tho  subjects  of  monopoly,  in* 
torstato  commerce,  and  States’  Bights,  and  all  throe  of 
which  tho  Supremo  Court,  under  Taney  as  Chief  Justice,  in 
1837  (nftor  Marshall’s  death),  decided  quito  contrary  to  the 
viow  hold  by  Marshall  in  1834. 

Whilo  thoso  Congressional  attacks  were  pending,  a  very 
soriouB  conlliot  hod  arison  botwoon  the  Supremo  Court  and 
tho  Stato  of  Qoorgia,  the  latter  absolutely  deolining  to  rec* 
ognizo  tho  jurisdiction  of  the  Court.  Georgia  had  long 
boon:  a  recalcitrant  Stato  in  its  rotation  to  the  judiciary. 
In  1793,  in  Chisholm  v.  Qoorgia,  it  had  refused  to  recognize 
tho  right  of  tho  Supremo  Court  to  entortain  a  suit  against 
a  State,  had  declined  to  appear  before  tho  Court,  and  its 
House  of  Representatives  had  passed  an  act  providing 
that  any  Fcdoral  Marshal  or  other  persons  attempting 
to  oxoouto  any  process  of  the  Supreme  Court  in  such  suit, 
should  bo  "deemed  guilty  of  felony,  and  shall  anffer  death 
without  tho  benefit  of  clergy,  by  being  hanged.” 

In  1815,  its  Legislature  had,  by  formal  resolution,  pro* 
tested  against  tho  assumption  by  the  judges  of  the  State 
Superior  Court  of  the  power  to  pass  on  the  constitution* 
ality  of  a  State  statute,  saying:  "The  extraordinary 
powor  ...  if  yielded  by  the  General  Assembly  whilst 
it  is  not  given  by  the  Constitution  or  laws  of  the  State, 
would  be  an  abandonment  of  the  dearest  rights  and  liber¬ 
ties  of  the  people,  which  we  their  representatives  are  bound 
to  guard  and  protect  inviolate.” 

In  1823  the  Georgia  Legislature,  approving  the  doctrine 
of  the  Ohio  resolutions  attacking  the  Bank  of  the  United 
States  and  the  Supreme  Court,  passed  a  resolution  calling 
for  restriction  of  the  powers  of  the  Federal  Courts  by  Con¬ 
stitutional  amendment.7* 

"See  Nile*  Register,  Vol.  XXIII.,  January  10, 1814. 
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In  1827,  the  Governor  of  tho  State  (Troup)  had  written 
to  tho  Senators  and  Congressmen  that » 

“I  condder  all  queatloua  of  mere  aeverelguty  aa  raaltor  ter  negotia¬ 
tion  between  the  State  and  the  United  Statea  until  the  competout  tribunal 
ahall  he  aaalgned  by  tho  Conatllutlon  ttaelt  for  tbe  adjuatment  ot  them. 
According  to  my  limited  conception,  tho  Supreme  Court  la  not  made  by 
tbe  Conatltutlon  ot  the  United  Statea  the  arbiter  In  oontroveralea  Involv¬ 
ing  rlghu  ot  aoverelgnly  between  tho  Btatea  and  the  United  Stator" 

In  1830,  Georgia  put  thoso  dootrlnos  into  prnotioe  by  an 
act  of  direot  disobodlenoo  to  tho  Fodornl  Supremo  Court. 
A  Chorokee  Indian — Corn  Tassoi — was  arrested,  triod, 
and  sontonoed  to  be  imaged  for  murder  under  a  State  law 
which  tho  United  Statos  authorities  had  long  deemed  to  be 
unconstitutional  as  being  in  violation  of  a  treaty. 

Application  was  at  once  made  to  tho  Unitod  States  Su¬ 
premo  Court  for  a  writ  of  orror  to  the  State  trial  oourt, 
on  tho  ground  of  tho  illegality  of  the  State  Inws.  Tho  writ 
was  issued;  and  a  subpoena  in  Tassoi  v.  Georgia,  dated 
Docombor  12, 1830,  was  sorved  on  the  Governor  of  Georgia, 
Deoember  22.  Governor  Gilmor  treated  this  writ  from  the 
National  Supreme  Court  with  utten  disdain,  ntid  transmit¬ 
ted  it  to  the  Legislature  then  sitting,  with  a  message  in 
which  he  referred  to  the  subpoena  as  “a  copy  of  a  com¬ 
munication  received  this  day  purporting  to  bo  signed  by 
the  Chief  Justice  of  tho  United  States,  and  to  bo  a  oitation 
of  the  State  of  Georgia  to  appear  before  the  Supreme 
Court  on  the  second  Monday  of  January  noxt  to  answer  to 
that  tribunal  for  having  caused  a  person  who  had  commit¬ 
ted  murder  within  the  limits  of  the  State  to  be  tried  and 
oonvioted  therefor.*’  And  he  deolared  that  any  attempt 
to  execute  the  writ  would  be  resisted  with  all  the  foroe  at 
his  command,  saying:  “If  the  judioial  power  thus  at¬ 
tempted  to  be  exeroised  by  the  oourts  of  the  United  States 
is  submitted  to  or  sustained,  it  must  eventuate  in  the  utter 
annihilation  of  the  State  Governments.* *T4 

The  Legislature  at  once  passed  a  violent  resolution  bit¬ 
terly  denouncing  the  notion  of  the  Supreme  Court;  and  it 


H  Bet  NlleaRegUter.Vol.  XXXIX.,  October  S,  1830;  January  8,  1831; 
January  IS,  1831. 
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roquostcd  and  enjoined  tho  Governor  and  every  officer  of 
tho  Stato  to  disrognrd  any  and  overy  mandate  and  process 
that  should  ho  sorvod  upon  them.  Two  days  later,  on 
Pooombor  24,  1830,  Tassoi  was  oxcoutod,  tho  State  of 
Georgia,  its  judgos  and  sheriffs  thus  openly  disregarding 
tho  prooossos  of  tho  Suprorao  Court.  This  notion  ap¬ 
parently  mot  tho  approval  of  tho  nowspapor  whioh  was 
Prosidont  Jackson’s  porsonal  mouthpiece— The  United 
States  Telegraph — for  that  organ  declared  editorially  that 
"the  position  in  which  the  Supremo  Court  is  placed  by  tho 
proooodings  of  Goorgia  demonstrates  tho  absurdity  of  the 
doctrine  whioh  contends  that  the  Court  is  clothed  with  su¬ 
premo  and  absolute  control  over  tho  Statos.” 

Tho  sympathy  of  othor  States  holding  oxtreme  views  of 
Statos’  Rights,  ond  of  outrage  at  the  interference  of  the 
Suprome  Court,  was  shown  at  this  time  by  a  resolution 
offered  in  the  Houso  of  Delogotes  of  Maryland  for  an 
amondmont  of  tho  National  Constitution,  so  as  to  provide 
for  tho  dcoision  of  all  cases  in  which  the  constitutionality  of 
a  Stato  low  should  bo  brought  in  question,  by  a  two-thirds 
vote  of  tho  United  States  Senate.” 

Throe  days  aftor  tho  illogal  execution  of  Tassel,  a  sub¬ 
poena  was  served  on  the  Governor  of  Georgia  in  a  suit 
brought  by  tho  Cherokee  Nation  to  enjoin  the  State  offi¬ 
cials  from  enforcing  the  alleged  unconstitutional  laws.” 
No  counsel  appeared  for  the  State  of  Georgia  at  the  argu¬ 
ment  before  tho  Supreme  Court,  March  11, 1831.  In  spite 
of  the  powerful  addresses  made  by  John  Sergeant  of  Phil¬ 
adelphia,  and  William  Wirt,  the  Court  held  that  it  had  no 
jurisdiction.  Six  months  later,  however,  the  question  of 
the  constitutionality  of  the  Georgia  statutes  was  directly 
presented  to  the  Supreme  Court  by  a  petition  for  a  writ  of 
error  to  the  State  Superior  Court,  on  an  appeal  by  two 
clergymen  tried  and  sentenced  under  these  laws.  The  Su¬ 
preme  Court  issued  the  writ,  October  27,  1831,  and  it  was 
served  on  the  Governor  of  Georgia,  November  27. 

•» See  Niles  Register,  Vol.  XXXIX.,  "Cherokee  Nation  ▼.  Georgia,  s 

p.  367,  January  16, 1831.  Petera  1. 
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On  the  day  after  his  recoipt  of  the  Federal  subpoena, 
Governor  Lumpkin  transmitted  it  to  the  Georgia  Legisla¬ 
ture,  saying: TT 

“In  exercising  the  duties  ot  that  department  of  government  which  de¬ 
volve  on  me,  I  will  disregard  all  unconstitutional  requisitions  ot  whatever 
character  or  origin  they  may  be;  and  to  the  best  ot  my  abilities  will  pro¬ 
tect  and  detend  the  rights  of  the  State  and  use  the  means  afforded  to  me 
to  maintain  Its  laws  and  constitution." 

The  Legislature,  as  in  thd  prior  ease,  responded  by  pass¬ 
ing  resolutions  of  rebellion,  December  9,  1831: 

“That  any  attempt  to  reverse  the  decision  ot  the  Superior  Court  .  .  . 
by  the  Supreme  Court  ot  the  United  States,  will  be  held  by  this  State  as 
an  unconstitutional  and  arbitrary  lnterterenco  In  the  administration  ot 
her  original  laws,  and  will  be  treated  as  such.  That  the  8tate  ot  Qeorgla 
will  not  compromlt  her  dignity  as  a  sovereign  State  or  so  far  yield  her 
rights  as  a  member  of  the  Confederacy  as  to  appear  In,  answer  to,  or  In 
any  way  become  a  party  to  any  proceedings  before  the  Supreme  Court, 
having  for  their  object  a  reversal  or  Interference  with  the  decisions  of  the 
8tate  Courts  in  criminal  matters." 

And  it  instructed  the  Governor  to  pay  no  attention  to 
any  subpoena  or  mandate  of  the  Supreme  Court,  and  re¬ 
quired  him  “with  all  the  power  and  means  placed  at  his 
oommand  to  resist  and  repel  any  and  every  invasion,  from 
whatever  direction  it  may  come,  upon  the  administration 
of  the  oriminal  laws  of  the  State. n  Accordingly,  the  State 
of  Georgia  entered  no  appearance  by  counsel.  William 
Wirt  and  John  Sergeant,  however,  appeared  for  the  mis¬ 
sionary  appellants;  and  the  case  was  argued,  February  20, 
1832.  Two  weeks  after  the  argument  Chief  Justice  Mar¬ 
shall,  on  March  3,  1832,  rendered  the  opinion  of  the  Court, 
holding  the  Georgia  statute  unconstitutional.  The  judg¬ 
ment  of  the  Georgia  Superior  Court  convioting  the  pris¬ 
oners  was  reversed;  and  a  special  mandate  was  ordered 
to  issue  to  that  Court,  Maroh  5,  requiring  their  release. 

The  Judges  who  delivered  opinions  showed  that  they 
were  deeply  impressed  by  the  gravity  of  the  issue  pre¬ 
sented  to  the  Court.  To  the  argument  that  the  Supreme 

"8eo  Nile*  Regiitcr,  Vol.  XLI.,  December  24,  1831. 
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Court  had  no  power  to  review  final  decisions  of  State 
courts,  Chief  Justice  Marshall  replied: 

“It  Is,  then,  too  clear  for  controversy  that  the  act  of  Congress  by  which 
this  Court  Is  constituted  has  given  it  the  powers  and  of  course  Imposed 
upon  It  the  duty  of  exercising  Jurisdiction  In  this  case.  This  duty,  how* 
ever  unpleasant,  cannot  be  Avoided.  Those  who  Dll  the  Judicial  depart¬ 
ment  have  no  discretion  In  selecting  the  subjects  to  be  brought  before 
them.” 

Judge  MoLean  also  said  that  “this  case  involves  prin¬ 
ciples  of  the  highest  importance,  and  may  lead  to  conse¬ 
quences  which  shall  have  an  enduring  influence  on  the 
institutions  of  this  country.” 

The  popular  opinion  of  the  Northern  and  Eastern  States 
regarding  this  deoision  was  well  expressed  by  Judge  Story 
in  a  letter  to  Professor  George  Tioknor,  of  Harvard  Col¬ 
lege,  Maroh  8,  1832,  as  follows : 

“We  have  Just  decided  the  Cherokee  cate,  and  reversed  the  decisions 
of  the  8tate  Court  of  Georgia,  and  declared  her  laws  unconstitutional. 
The  decision  produced  a  very  strong  sensation  In  both  bouses;  Georgia 
Is  full  of  anger  and  violence.  Wbat  she  will  do.  It  Is  difficult  to  ssy. 
Probably  she  will  resist  the  execution  of  our  Judgment,  and  if  she  does  I 
do  not  believe  the  President  will  Interfere  unless  public  opinion  among 
the  religions  of  the  Eastern  and  Western  and  Middle  States  should  be 
brought  to  bear  strong  upon  him.  The  rumor  is  that  he  has  told  the 
Georgians  he  will  do  nothing.  I,  for  one,  feel  quite  easy  on  this  subject, 
be  the  event  wbat  It  may.  The  Court  has  done  its  duty.  Let  the  Nation 
now  do  theirs.  If  we  have  a  Government,  let  Us  command  be  obeyed; 
It  we  have  not,  It  Is  as  well  to  know  It  at  once,  and  to  look  to  conse¬ 
quences.” 

There  were,  however,  many  old  Anti-Federalists  in  the 
North  who  held  contrary  views,  represented  by  the  fol¬ 
lowing  editorial  from  the  Boston  Statesman: 

“Of  all  the  attempts  made  at  a  'Federal  Consolidation/  this  last  decree 
of  the  Supreme  Court  on  the  Georgia  question  Is  the  boldest;  though  of 
all  the  opinions  heretofore  given  this  is  the  least  creditable  to  the  In¬ 
tellectual  character  of  the  Court.  There  Is  not  a  constitutional  lawyer 
In  the  United  States  who  will  not  be  shocked  by  the  heresies  which  It 
contains;  there  Is  not  any  man  of  any  capacity  who,  after  a  full  examina¬ 
tion  of  It,  will  not  pronounce  It  to  be  an  open  defiance  of  all  common 
sense  as  well  as.  of  law  and  precedent,  and  a  total  perversion  of  the  facts 
of  the  case.” 

The  indignation  of  the  State  of  Georgia  at  the  dootrines 
of  the  ease  was  vehemently  and  passionately  expressed  in 
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the  newspapers,  in  pnblio  meetings,  and  in  many  inBur- 
reotionary  speeches. 

A  strongly  expressed  protest  against  the  decision,  writ¬ 
ten  only  two  days  later,  urging,  however,  on  the  people  of 
Georgia  moderation  of  notion,  was  issued  by  George  M. 
Troup,  then  United  States  Sonator  from  Goorgla,  as  an 
open  letter  to  the  newspapers  :T* 

"The  people  of  Georgia  will  receive  with  Indignant  feelings,  aa  they 
ought,  the  recent  decisions  of  the  Supreme  Court,  so  flagrantly  violative 
of  their  sovereign  rights,  t  hope  the  people  will  treat  It,  however,  as 
becomes  them,  with  moderation,  dignity  and  firmness;  and  so  treating  It, 
Georgia  will  be  unhurt  by  what  will  prove  to  be  a  hrufum  /ulmen.  The 
judges  know  Vou  will  not  yield  obedience  to  mandates;  and  they  may  de¬ 
sire  pretexts  for  enforcement  of  them,  which  I  trust  you  will  not 
give."  .  .  . 

Georgia,  however,  was  in  no  mood  to  bp  either  passively 
or  aotively  moderate.  Tho  mandate  of  tho  Supreme  Court 
was  served  upon  tho  judge  and  upon  the  olerk  of  the  Su¬ 
perior  Court;  and  they  paid  no  attention  to  it.  The  two 
prisoners  remained  in  prison ;  and  everything  wont  on  ex¬ 
actly  as  if  the  Supreme  Court  had  rendered  no  decision. 

Suoh  contempt  of  oourt  met  with  little  support  in  other 
States,  however.  Niles  Register  s^id  editorially,  Maroh 
31,1832: 

"Th«  feeling  in  Georgia,  as  shown  (n  the  remarks  In  the  newspapers, 
etc..  Is  to  go  on — let  the  consequences  be  what  they  may;  and  we  notice 
some  proceedings  of  the  people  which  exhibit  an  uncalled  for  spirit  of 
violence  and  apeak  great  things  about  'force'  and  ‘Judicial  despottsm,'  as 
though  a  child’s  play  was  only  concerned  In  thle  matter.  We  are  atek 
of  auch  talks.  It  there  te  not  power  In  the  Constitution  to  preserve  ltaelt, 
It’s  not  worth  the  keeping.  But  an  awful  reaponatblllty  reata  somewhere; 
and  hletory,  too,  may  give  up  persons  to  the  infamy  of  ages," 

Other  papers  advised  vigorous  action  and  called  upon 
the  Court  to  request  President  Jaokson  to  see  that  its  man¬ 
date  be  carried  into  effect.  Judges  of  the  Court  itself  inti¬ 
mated  in  private  conversation  that  its  future  might  hang 
upon  suoh  enforced  obedienoe  to  its  decisions.  As  the 
Conrt  had  adjourned,  Maroh  17,  1832,  nothing  could  be 
done  in  regnlar  course  of  -legal  procedure  until  it  recon- 


See  NUee  Register,  Vol.  XL1I.,  March  SI,  1832. 
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veiled  in  January,  1833.  The  situation  was  felt  by  con¬ 
servatives  to  bo  alarming;  for  tho  most  extravagant  ex* 
prossions  wero  usod  on  both  political  sides, 

Thus  tho  Onondaga  Standard,  of  Now  York,  said  in 
April,  1832:" 

"In  regard  to  the  Intimation  of  Judge  McLean  that  upon  the  enforce* 
ment  of  thla  decision  depend!  the  reaolutlon  of  the  Court  ever  to  convene 
•gain,  we  have  only  to  say  that  we  trust  to  heaven  they  will  adhere  to 
tbelr  determination,  We  should  rejoice  In  the  events,  A  new  Dench 
might  be  organised,  Into  which  should  enter  aome  portion  of  the  spirit  of 
the  age." 

4 

Charges  woro  widoly  made  that  tlio.Supromo  Court’s  de¬ 
cision  was  diotnted  by  its  political  opposition  to  President 
Jackson.  A  Pennsylvania  Congressman  published  in  the 
York  Republican,  April  0, 1832,  the  following  extraordinary 
t  attack  on  Judges  Marshall,  Story  and  Smith  Thompson  and 
on  Htftiry  Cloy,  Daniel  Webster  and  Edward  Everett :"a 

"It  has  been  Intimated  that  previous  to  the  decision  of  the  Indian  ques¬ 
tion  by  the  Supreme  Court  a  caucus  was  held  composed  of  Judges  Marshall, 
Thompson  and  Story,  and  Messrs.  Clay,  Webster,  Everett  and  some  few 
others,  and  at  this  caucus  Messrs.  Clay  A  Co.  urged  upon  the  Judges  the 
necessity  of  sustaining  them  on  the  Indian  question  aolely  upon  political 
grounds,  as  nothing  would  revive  the  fallen  party  but  a  decision  against 
Oeorgla.  The  decision  of  the  Court  being  against  law  and  constitution, 
those  who  expected  to  reap  vast  benefits  from  It  find  it  Is  not  strong 
enough,  and  to  give  It  additional  weight,  they  solicit  Congress  to  back 
the  court.  This  Is  a  tacit  confession  that  the  opinion  of  the  court  lacks 
that  correctness  which  would  bespeak  universal  submission  for  it  In  the 
country." 

This  infamous  oharge,  termed  by  the  editor  of  Niles  Reg¬ 
ister  “the  cap  sheaf  of  all  the  filth  of  modern  times,”  was 
reiterated  by  the  notorious  Jacksonian,  Isaac  Hill  of  New 
Hampshire,  in  the  New  Hampshire  Patriot : 

“Questions.  Previous  to  the  decision  of  the  Supreme  Court  upon  the 
Indian  question,  was  there  not  a  caucus  composed  of  Judges  Marshall, 
Thompson  and  Story,  and  Messrs,  Clay,  Sergeant,  Webster,  Kverett  and 
some  few  others? 

"Did  not  Messrs.  Clay,  etc.,  urge  upon  the  Judges  the  necessity  of  their 
sustaining  them  on  the  Indian  question  solely  upon  political  grounds? 

"  See  Niles  Register,  Vol.  XLII.,  "a  See  Niles  Register,  Tol.  XLII-, 
April  14,  1831.  P.  113. 
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Did  they  not  mow  that  nothing  would  revive  their  party  but  a  deolelon 
agalnet  Georgia? 

"Did  not  Mr.  City  and  hie  frlenda  urge  that  the  question  rauet  be  de- 
elded  aotely  In  reference  to  polltlce?" 

Clay,  Wobstor  and  Evorott  considered  tbis  attack  so  seri¬ 
ous  as  to  nocossitato  a  roply ;  and  accordingly  Oh  April  10, 
•1832,  they  sont  a  joint  loitor  to  tho  editor  of  tho  York  Re¬ 
publican  as  follows : 

"We  can  only  say  that  eo  far  aa  wo  or  either  of  us  Is  concerned,  or  has 
any  knowledge,  this  whole  statement,  by  whomsoever  published  or  author¬ 
ised,  Is  false  and  calumnious.  We  never  attended  any  such  caucus,  never 
heard  of  any  such,  and  have  not  the  slightest  reason  to  believe  that  any¬ 
thing  of  the  kind  ever  took  place." 

Although  Niles  Register,  in  printing  this  letter  said  ed¬ 
itorially,  “It  may  be  well,  perhaps,  to  put  down  a  charge 
so  gross;  but  tho  thiug  was  so  monstrous  and  bnso  that  wo 
oan  hardly  imagino  anyone  was  'ontiro’  onough  to  believo 
it,**  nevertheless,  the  political  boaring  of  tho  caso  undoubt¬ 
edly  had  an  influence  upon  a  portioi^of  the  Amerioan  publio 
inits  atttitude  towards  Georgia's  rebellious  aots. 

On  November  6,  1832,  Governor  Lumpkin  reforred  in 
his  message  to  the  Legislature  to  the  Worcester  case  de¬ 
cision  as  “an  attempt  to  prostrate  the  sovereignty  of  the 
State  in  the  exercise  of  its  constitutional  oriminal  jurisdic¬ 
tion,”  which  would  be  met  with  “a  spirit  of  determined 
resistance;”  and  he  congratulated  the  people  of  Georgia 
for  their  unanimity  in  sustaining  the  State  sovereignty. 
The  Legislature  thereupon  passed  a  resolve  calling  on  Con¬ 
gress  to  summon  a  Federal  convention  to  define  the  juris¬ 
diction  of  the  Supreme  Court. 

Finally,  however,  the  whole  question  was  set  at  rest  by 
the  voluntary  aotion  of  Governor  Lumpkin  who,  January 
10,  1833,  released  the  missionaries  from  imprisonment  by 
a  pardon  based  upon  the  condition  that  they  should  with¬ 
draw  their  suit  in  the  Supreme  Court.*0 

“For  an  tntereaUng  account  ot  then  Preetdent  of  the  Georgia  State 
theae  Cherokee  Nation  aultt  written  Bar  Aaaoclatton,  published  in  the 
from  the  Georgian  atandpolnt,  aee  Proceeding*  ot  the  Aaaoclatton  for 
an  addreaa  In  1898  by  John  W.  Park,  1896,  entitled  Georgia  aa  a  Litigant 
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The  noxt  yoar,  tho  Supremo  Court  woo  again  doflod,  when 
n  writ  of  orror,  issued  Ootobor  28, 1834,  in  tho  caso  of  James 
Graves  convicted  of  rourdor  was  submitted  by  Governor 
Lumpkin  to  tho  Logislaturo.  It  was  disrogardod.  Graves 
was  hung,  and  tho  Supremo  Court  ignored  tho  proceeding. 

Regarding  this  controversy,  it  is  interesting  to  read  tho 
patriotic  words  of  a  great  lawyer  and  a  great  judge— one 
who  himsolf  was  counsel  for  tho  State  of  Ohio  when  it  ar- 
rayod  itsolf  against  tho  Fedoral  Govornmont  in  the  Osborn 
caso — Charles  Hammond. 

In  April,  1832,  when  the  excitomont  over  the  Georgia  sit¬ 
uation  was  at  its  height,  Hammond,  in  an  article  in  tho 
Cincinnati  Gazelle,  of  which  ho  was  editor,  commented  on 
tho  curious  fuot  that  when,  in  1821,  Ohio  “was  enacting 
nullification  and  Supromo  Court  was  restraining  her  within 
her  constitutional  orbit,”  South  Carolina  and  Georgia  then 
stood  by  tho  Supremo  Court  against  Kentucky  and  Ohio; 
but  that  now  in  1832  “whon  South  Carolina  and  Georgia 
wago  tho  war,  Ohio  and  Kentuoky  breast  it.”  And  he  con¬ 
cluded  with  tho  following  sensible  and  loyal  statement:*1 

"During  tbo  Ohio  contest  In  which  circumstances  made  me  rather  a 
a  conspicuous  actor,  I  was  forcibly  struck  by  a  remark  In  the  National 
Intelligencer  In  relation  to  the  controversy  and  my  part  In  It.  The  re¬ 
mark  was  to  this  effect:  'If  Mr.  Hammond  Is  the  man  we  take  him  to 
be,  we  warrant  he  would  give  one  or  two  of  bis  fingers  to  get  honorably 
and  safely  out  of  his  situation  and  have  the  conflict  ended.’ 

I  felt  that  tho  Intelligencer  was  right,  and  I  doubt  not  that  thou¬ 
sands  .of  the  8outb  Carolinians  and  Oeorglans  feel  now  In  the  same  way. 
The  fact  Is,  the  government  of  the  United  8tates  Is  the  source  of  all  our 
prosperity.  Without  Its  salutary  restraints,  the  sectional  collisions  that 
unavoidably  spring  up  will  soon  engender  violent  feuds  terminating  In 
open  war. 

It  is  only  through  the  8upreme  Court  that  this  salutary  restraint  can 
be  made  impartially  and  effectually  operative.  It  Is  somewhere  remarked 
by  Chief  Justice  Marshall  that  a  single  8tate  may  often  seek  to  control  the 
action  of  the  government  of  the  United  States;  but  no  8tate  will  ever 
agree  that  another  State  than  Itself  shall  exercise  this  control.  Herein 
Is  the  safety  of  the  Union.” 

In  the  Supreme  Court  of  the  United  Mag.  and  Tenn.  Hist  Soc.  Proc* 
States.  See  also  Oeorgla  and  State  1902,  Vol.  VII. 

Rights,  American  Historical  Asso-  "8ee  Niles  Register,  Vol.  XLJI, 
elation  Proc.,  1901,  Vol.  II.;  Oeorgla  p.  319,  June  23,  1833. 
and  the  Cherokees,  Amer.  Hist 
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For  many  yoars,  howover,  tho  Stnto  of  Georgia  thoorot- 
ioally  assorted  its  dootrino  that  tho  Unitod  States  Supremo 
Court  possessed  no  lawful  jurisdiction  ovor  appeals  from 
State.  Courts ;  and  ns  late  ns  1854,  in  Padolford  v.  Snvan* 
nah,**  Judge  Henning  expressly  hold  that  tho  National  Su¬ 
premo  Court  “has  no  appollato  or  othor  jurisdiction  over  1 
this  Court,  and  cannot,  thoroforo,  mnko  a  precedent 
for  it.” 

An  attompt  was  mado  in  Congross  in  1832  to  introduce 
a  bill  which  specifically  rooitod  that  tho  26th  Section  sl  ould  , 
apply  to  dual  judgment  in  oriminal  oasos  in  Stnto  Courts,  \ 
and  that  the  issuo  of  writs  of  error  by  tho  Supremo  Court  ■ 
should  suspond  the  execution  of  tho  judgments  in  the  State  * 
Court,  with  sevoro  penalties  imposed  on  persons  violating 
this  provision.  The  oflfort,  however,  failed.88 

At  this  time,  a  still  more  serious  attack  upon  the  juris¬ 
diction  of  tho  Supreme  Court  under  tho  Judiciary  Act  was 
made  in  South  Carolina  when  its  Legislature,  November 
24,  1832,  passed  the  Nullification  Ordinance  which  con¬ 
tained  a  remarkable  section  forbidding  rfny  appeals  to  tho 
Supreme  Court.  It  provided  that  in  no  oase  in  law  or 
equity 'decided  in  the  courts  of  this  Stnto  involving  the 
validity  of  this  ordinance  or  of  the  Aots  of  Congress  11  shall 
any  appeal  be  taken  or  allowed  to  the  Supreme  Court  of 
the  United  States,  nor  shall  any  copy  of  the  record  be  per¬ 
mitted  or  allowed  for  that  purpose;  and  if  any  such  appeal 
shall  be  attempted  to  be  taken,  the  oourts  of  this  State 
shall  proceed  to  exeoute  and  enforce  their  judgments  ac¬ 
cording  to  the  laws  and  usages  of  this  State  without  refer¬ 
ence  to  such  attempted  appeal,  and  the  person  or  persons 
attempting  to  take  suoh  appeal  may  be  dealt  with  as  for  a 
contempt  of  the  court.” 

It  is  to  the  honor  of  the  State  Court  in  South  Carolina 
that  the  legislation  of  which  this  bill  was  a  part  was  held 
unconstitutional  a  year  later.84 

*  14  Georgia  440.  VIII.,  part  S,  House  ot  Represents- 

"  See  Congressional  Debates,  Vol.  tires,  Jan.  S,  1832. 

"State  ▼.  McCready,  2  Hill,  1-282  (Harcb,  1884). 
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In  tho  same  year,  when  the  latest  judicial  expression  of 
the  conflict  between  Georgia  and  the  Federal  Supreme 
Court  over  its  jurisdiction  under  the  Judiciary  Act  was 
made  in' Georgia  (1854),  a  denial  of  that  jurisdiction  was 
oxplioitly  asserted  by  the  Supreme  Court  of  California. 

*  •  In  tho  oase  of  Johnson  v.  Gordon1* — little  known  to  the 

profession  of  today— that  Court  rofusod  to  allow  a  writ 
of  orror  to  the  Supreme  Court  of  the  United  Statos  to  a 
party  desiring  to  appeal  from  the  decision  of  the  State 
i  Court.  Judgo  Solomon  Iloydonfeldt  in  his  opinion  gave 
5  uttoranco  to  the  following  oxtreme  States’  Bights  views: 

f  "Tho  question  of  power  between  the  Federal  and  8Ute  Judiciary  has 

*  been  fully  discussed  on  both  aldea  by  some  of  the  ablest  Intellects  which 
our  country  has  produced. 

In  approaching  tho  subject,  therefore,  after  much  consultation  we  think 
ti  that  little  else  Is  loft  for  us  to  do  but  to  adopt  the  opinions  of  the  one 

•,  side  or  the  other.  At  an  early  period,  Hamilton  In  the  Federalist,  and 

afterwards  Story  and  Johnson  in  the  case  of  Martin’s  Heirs  v.  Hunter's 
Heirs,  have  given  us  the  argument  In  favor  of  the  extent  of  power  claimed 
for  the  Federal  Judiciary.  This  was  followed  by  the  same  reasoning  In 
\  the  former  Judge’s  Commentaries  on  the  Constitution. 

On  the  other  side  of  the  question  we  have,  In  the  case  above  stated, 
tbo  exposition  of  the  Supreme  Court  of  Virginia  and  argument  of  Mr. 
Calhoun  In  bis  Discourse  on  the  Constitution  and  Government  of  the 
United  States. 

We  have  read  carefully  on  both  sides,  and,  convinced  as  we  are  by  the 
reasoning  of  the  latter,  we  are  forced  to  the  adoption  of  his  conclusions. 
We  have  considered  the  suggestion  that  the  power  claimed  has  been 
acquiesced  In  by  most,  If  not  all,  of  the  other  States,  and  generally  with* 
out  any  attempt  to  question  or  resist  It;  but  we  see  no  sufficient  reason 
In  this  fact  for  the  surrender  of  a  power  which  belongs  to  the  sovereignty 
we  represent,  Involving  an  assumption  of  that  power  by  another  jurlsdlc* 
tlon  In  derrogatlon  of  that  sovereignty.  We  think,  too,  that  the  acquies¬ 
cence  In  this  usurpation  of  the  Federal  Tribunal  under  an  act  of  Congress 
not  warranted  by  the  Constitution,  Is  not  so  much  owing  to  a  conviction 
of  Its  propriety  as  It  Is  to  the  high  character  of  the  Court  and  the  general 
correctness  of  Its  decisions.’’ 

Such  a  direct  attack  upon  the  supremacy  of  the  United 
States  Supreme  Court,  however,  was  not  tolerated  in  Cal¬ 
ifornia  ;  and  'the  Legislature  passed  an  act  the  next  year, 

|  April  9,  1855,  by  a  nearly  unanimous  vote  of  both  branches 
in  order  to  enforce  compliance  with  the  sections  of  the 

"4  Cal.  868. 
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Federal  Judioiary  Aot  which  the  State  Court  had  deolared 
unconstitutional,  and  declaring  it  a  misdemeanor  for  any 
judge  or  olerk  to  aot  in  contravention  of  them,  and  sub¬ 
jecting  the  offenders  to  impeachment.  In  a  later  case  beforo 
the  Supreme  Court  of  California,'9  in  1858,  Judge  Peter  H. 
Burnett  said  that  the  dootrine  settled  by  the  United  States 
Supreme  Court— “the  highest  tribunal  known  to  the  Con¬ 
stitution” — as  to  its  supremacy  and  right  to  pass  on  ap¬ 
peals  from  State  courts  “was  never  denied  by  any  State 
Supreme  Court  except  that  of  Virginia  until  the  deoision 
of  this  Court  in  Johnson  v.  Gordon.”  The  two  other 
judges — David  S.  Terry,  Chief  Justice,  and  Stephen  J. 
Field  (who  later  became  a  member  of  the  United  States 
Supreme  Court) — expressed  no  opinion  on  the  point 
whether  Johnson  v.  Gordon  was  to  be  held  as  good  law  in 
California.  It  is  probable  that  one  of  the  reasons  for  the 
decision  in  the  Johnson  case  was  stated  by  John  G.  Bald¬ 
win,  one  of  the  counsel,  when  he  said:  “The  jurisdiction 
of  the  State  courts  over  these  matters  is  particularly  at 
this  time  very  important;  the  delay  and  expenses  of  the 
Federal  courts,  especially  when  great  monopolies  are  con¬ 
cerned  able  to  oarry  cases  to  the  Supreme  Court  of  the 
United  States,  makes  litigation  in  those  forums  almost  a 
denial  of  justice.” 

Later  in  this  same  year,  however,  (1858),  Judges  Joseph 
G.  Baldwin  and  Stephen  J.  Field  rendered  an  opinion  in 
Ferris  v.  Coover,"  in  which  the  validity  of  the  25th'  sec¬ 
tion  of  the  Judiciary  Act  was  expressly  recognized,  and  in 
whioh  they  said: 

.  .  .  "We  do  not  propose,  nor  Is  It  necessary  tor  us,  to  go  Into  an 
examination  ot  the  question  so  fully  and  elaborately  discussed  an  to  con¬ 
stitutionality  of  this  section  ot  the  Act.  The  argument  upon  that  quesUon 
has  long  since  been  exhausted.  The  Intellects  and  the  various  and  pro¬ 
found  learning  ot  the  ablest  Jurists  and  statesmen  of  the  Union  on  one 
side  or  the  other  of  this  mooted  question,  have  been  called  Into  requisi¬ 
tion,  and  nothing  new  could  now  be  said  In  support  of  or  In  opposition 

"Warner  ▼.  Steamship  Uncle  "11  Cal.  176. 

8am,  9  Cal.  697. 
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to  tbe  validity  of  thl»  law.  It  I*  enough  for  ue  to  say  that  a  long  course 
of  adjudication  by  courta  of  the  highest  authority,  8tate  and  National, 
i  commencing  almost  from  the  foundation  of  tbe  Government,  and  the 

[  acquiescence  of  nearly  all  the  State  governments  In  all  of  their  depart* 

menu,  have  given  to  this  doctrine  a  recognition  so  strong  and  authentlo 
that  we  feel  no  disposition  to  deny  It  at  this  late  day,  even  If  the  reasons 
for  such  dental  were  more  cogent  than  they  seem  to  us  to  be.” 

i 

(The  judges  held,  however,  that  the  ease  presented  no 
appealable  question  under  the  Act  of  1789;  and  that  at  all 
events  only  the  Chief  Justice  could  issue  the  citation.) 
Chief  Justice  Terry,  in  a  dissenting  opinion,  used  the  fol¬ 
lowing  strong  language : 

.  .  .  “It  has  never  been  admitted  In  Virginia,  has  always  been  repud!* 
j.  ated  by  Georgia,  and  has  lately  been  questioned  by  several  other  SUtes. 
The  decisions  of  the  United  States  Supremo  Court  on  this  question  em* 
body  the  political  principles  of  a  party  which  has  passed  away.  .  .  . 
The  force  and  authority  of  tbe  opinions  of  the  Supreme  Court  of  the 
United  SUtes  upon  the  question  of  Jurisdiction,  as  well  as  all  others  of  a 
political  nature,  Is  much  weakened  by  tbe  consideration  that  the  political 
sentiments  of  the  Judges  In  such  cases  necessarily  gave  direction  to  the 
decisions  of  the  CourU.  The  Legislative  and  Executive  power  of  the 
Government  has  passed  or  was  rapidly  paaelng  Into  tbe  hands  of  men 
enterUInlng  opposite  principles.  Regarding  the  Judicial  as  the  conserve* 
tlve  department;  believing  the  possession  by  the  General  Government  of 
greater  powers  than  those  expressly  granted  by  the  Constitution  to  be 
absolutely  necessary  to  IU  stability,  they  sought  by  a  latltudtnarlan  con¬ 
struction  of  IU  provisions  to  remedy  the  defecU  In  that  Instrument,  and 
by  a  course  of  Judicial  decisions  to  give  direction  to  the  future  policy  of 
the  Union. 

.  .  .  Hoary  usurpations  of  power  and  Jurisdiction  on  the  part  of  the 
Federal  Judiciary,  or  time-honored  encroacbmenU  on  the  reserved  rlghU 
of  the  sovereign  states,  are  entitled  to  no  additional  respect  on  account  of 
their  antiquity,  and  should  be  as  little  regarded  by  the  SUto  tribunals 
1  as  It  they  were  but  things  of  yesterday.” 

About  this  same  time,  the  State  of  Ohio  sgain  became  re¬ 
calcitrant.  In  1855,  the  Chief  Justico  of  its  State  Supremo 
Court  (Bartley),  sitting  in  the  State  district  court,  rendered 
a  deoision  denying  tho  appellate  jurisdiction  of  the  United 
StAtes  Supreme  Court;  and  he  overruled  a  motion  to  per¬ 
fect  tho  record  of  the  State  court  so  that  the  case  might  be 
takon  up  on  writ  of  orror.8,a  Tho  American  Law  Register 
termed  the  dootrines  of  this  case  “ dangerous  in  the  highest 


"a  8tunt  v.  The  Ohio,  3  Ohio  Decisions  ReprlnU  362  (1866). 
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degree  to  the  integrity  and  stability  of  the  government 
.  .  .  a  danger  to  the  Union;”  and  stated  it 8  regret  at  the 
appearance  of  tho  decision  "at  a  period  when  every  disor¬ 
ganizing  agency  in  the  country  appears  to  be  at  work.”  It 
continued : 

.  .  .  "Admit  tbat  the  Federal  Judiciary  may  in  Ita  time  have  been 
guilty  of  error*,  that  It  baa  occasionally  aougbt  to  wield  more  powea  than 
wa*  cafe,  that  It  la  aa  fallible  as  every  other  human  Institution— yet  it 
baa  been  and  Is  a  vast  agency  for  good;  It  haa  averted  many  a  storm 
which  threatened  our  peace,  and  ha*  lent  Its  powerful  aid  In  uniting  ua 
together  In  the  bonda  of  law  and  Justice.  Ita  very  extstenco  haa  proved 
a  beacon  of  safety.""b 

As  late  as  1856,  the  question  whether  tho  State  Supremo 
Court  should  comply  with  a  mandate  of  the  United  States 
Supreme  Court,  was  activoly  ponding  in  the  State  of  Ohio  j 
as  a  result  of  the  bitterly  opposed  deoision  of  the  National 
Supreme  Court  in  Piqua  Branch  of  The  State  Bank  of 
Ohio  v.  Knoop,”  in  1853.  In  this  case  tho  doctrine  was 
announced  for  the  first  time  that  a  State  legislature  had 
power  to  exempt  corporations  from  taxation,  so  that  a  stat¬ 
ute  passed  by  a  subsequent  legislature  was  an  impairment 
of  the  obligation  of  the  contract  of  exemption  and  there¬ 
fore  unconstitutional.  This  important  suit  had  been  ar¬ 
gued  by  Honry  Stnnberry  for  the  Bank  and  by  Rufus  P. 
Spalding  and  George  E.  Pugh  for  the  Stnte,  at  a  period 
when  throngs  of  banks,  railroads  and  insurance  companies 
had  been  fostered  and  encouraged  by  similar  tax-exempt¬ 
ing  statutes.  Immense  financial  interests  depended  on  the 
decision  of  tho  case.  Moreover,  the  question  of  States’ 
Rights  was  felt  to  be  closely  involved.  The  opinion  of  the 
Court  was  rendered  by  Judge  John  McLean  (himself  an 
Ohio  man).  Judges  Catron,  Daniel  and  Campbell— all 
Southerners  and  all  of  them  ardent  States*  Rights  num— - 
wrote  vigorous  dissenting  opinions.  Judge  Catron  in¬ 
sisted  that  the  State  courts  had  already  denied  the  power 
of  the  legislature  to  grant  tax  exemptions,  anil  that  their 
'’soisions  must  be  followed  "to  avoid  conflict  between  tho 
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judioial  powers  of  that  State  and  the  Union— an  evil  that 
prudence  forbids.  ”  Judge  Campbell  referred  to  the  faot 
that  in  the  oases  of  McCullooh  v.  Maryland,  Osborn  v. 
Bank  of  the  United  States,  and  Weston  v.  Charleston,  “in* 
volving  questions  of  great  feeling  and  interest,’'  the  Court 
had  overthrown  the  tax  laws  of  the  States  involved  and  had 
"excited  a  deep  and  pervading  discontent.” 

Even  greater  discontent,  however,  was  produced  in  the 
State  of  Ohio  when  three  years  later  (in  1856)  the  United 
States  Supremo  Court  took  the  logical  step  of  holding  that 
a  State  could  not  constitutionally  impair  these  tax  exemp¬ 
tion  laws  by  the  passage  of  a  new  Constitution  any  more 
than  it  could  do  so  by  a  new  statute.  Judge  Wayne  in  his 
opinion  in  the  ease  of  Dodge  v.  Woolsey** — a  case  argued 
by  S.  F.  Vinton  and  Henry  Stanberry  against  Bufus  P. 
Spalding— asserted  impressively  the  supremaoy  of  the 
Federal  Constitution  and  of  the  Federal  Supreme  Court 
over  all  conflicting  decisions  and  actions  of  the  several 
States.  Judges  Catron,  Daniel  and  Campbell  entered 
most  violent  dissents,  the  latter  saying: 

"As  to  the  claim  made  for  the  Court  to  be  the  final  arbiter  of  these 
questions  of  political  power.  I  can  Imagine  no  pretension  more  likely  to 
be  fatal  to  the  constitution  of  the  court  Itself.  If  this  court  la  to  have 
an  office  so  transcendent  as  to  decide  finally  the  powers  of  the  people 
over  persons  and  things  within  the  State,  a  much  closer  connection  and  a 
much  more  direct  responsibility  of  Its  members  to  the  people  la  a  neces¬ 
sary  condition  for  the  safety  of  the  popular  rights.  .  .  .  The  acknowl¬ 
edgement  of  such  a  power  would  be  to  establish  the  alarming  doctrine 
that  the  empire  of  Ohio  and  the  remaining  States  of  the  Union  over 
their  revenues  Is  not  to  be  found  In  their  people  but  In  the  numerical 
majority  of  the  Judges  of  this  Court." 

With  suoh  a  vehement  denial  of  the  power  of  the  Court 
from  a  judge  of  the  Supreme  Court  itself,  it  is  not  surpris¬ 
ing  that  a  strong  effort  was  made  in  the  State  of  Ohio  to 
persuade  the  Supreme  Court  of  that  State  to  refuse  to 
obey  the  mandate  issued  by  the  Federal  tribunal.  Accord¬ 
ingly  when, the  motion  was  made  by  Henry  Stanberry  in 
the  State  Court  for  the  entry  of  the  mandate  in  Piqua 
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Branoh  v.  Knoop,10  reversing  the  judgmont  of  ih©  Stato 
Court,  th©  State  Attorney  Qoneral,  Christopher  P.  Wnloott, 
urged  the  Court  to  decline  to  enter  tho  mandate.  A  delay  of 
three  years  ensuod  before  the  Court  came  to  a  doolslon 
owing  to  division  in  the  ranks.  Finally,  howevor,  lato  in 
1866,  in  Piqua  Bank  v.  Knoop,*1  three  judges  of  tho  Court, 
the  Chief  Justice  dissenting,  decided  to  reoogntze  the  juris¬ 
diction  of  the  Unltod  States  Supremo  Court  under  the  26th 
Seotion  of  tho  Judloiary  Aot,  and  stated  that  they  wore  “not 
prepared  to  adopt  tho  thoory“  on  whioh  a  denial  of  tho  ju¬ 
risdiction  of  tho  Fedoral  Court  waB  based.  Tho  Chief 
Justioe,  Thomas  W.  Bartley,  said,  howevor,  in  his  dissent¬ 
ing  opinion,  that  if  the  Fedoral  Court  oould  by  a  writ  of 
error  “take  such  a  case  from  the  judicial  power  of  the 
State  .  .  .  and  also  use  the  judicial  powor  of  tho  State 
as  its  agency  to  enforoo  its  mandate,  the  idea  of  suoh  a 
thing  as  State  sovereignty  under* our  system  of  govern¬ 
ment  would  be  a  deceptive  fallacy,  and  the  States  of  the 
Union  nothing  more  than  more  minioipai  corporations  be¬ 
longing  to  a  consolidated  national  gvernment.11  He  oited 
the  States  of  Georgia  hnd  Virginia  as  having  always  re¬ 
fused  to  recognize  or  acquiesoe  in  this  powor ‘of  the  Federal 
Court,  and  said  that  the  doctrine  in  its  “enormities11  and 
“alarming  import  .  .  .  wholly  prostrates  the  municipal 
sovereignty  of  the  people  within  the  State.11 

The  intense  agitation  of  the  State  of  Ohio  over  the 
notion  of  the  National  Supreme  Court  may  be  judged  by  the 
following  striking  description  given  of  Ohio  in  the  Warner 
oase  in  California  in  1858  (above  described) : 

"A  cam  recently  decided  la  Ohio  «u  referred  to  by  the  appellant*' 
cott&ael  Id  which  the  aame  doctrine*  are  maintained  aa  In  Johneon  v. 
Qordon.  But  when  it  I*  borne  In  mind  that  that  State  for  aeveral  year* 
paat  baa  been  arrayed  In  hoaUllty  to  the  general  government;  that  this 
hoetlllty  ha*  exhibited  Itself  In  the  legtalatlve,  the  judicial  and  the  ex¬ 
ecutive  department*  of  that  atate;  that  actual  realatance  to  Federal  au¬ 
thority  on  the  part  of  the  people  I*  of  common  occurrence  and  la  sanc¬ 
tioned  and  encouraged  by  legtalatlve  enactment  and  juatifled  by  judicial 
declalon — It  wUl  readily  be  underatood  that  the  declalon  referred  to  la  a 
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part  of  *  *«ner*l  »yil«m  of  roaloUnco  to  tbo  Comtltulton  and  laws  of  tho 
Unltod  Btalca,  which  baa  already  led  to  tbo  verge  of  civil  war.” 

Tlio  noxt  case  in  tho  history  of  Amorionn  jurisprudence, 
in  which  tho  rights  of  tho  Federal  Supremo  Court  under 
tho  Judiciary  Aot  woro  oxprossly  denied,  wns  the  famous 
enso  of  Ahlomnn  v.  JJooth,  in  Wisconsin,  arising  from  the 
Fugitive  Slave  Law  agitation.  The  facts,  well  known  in 
gonoral,  are  still  more  striking  in  detail.  Shorman  M. 
3  Booth,  an  abolitionist  editor,  was  charged  in  1854  boforo 
a  TJnitod  States  Commissioner  with  aiding  the  oscapo  of 
a  fugitivo  slavo,  and  was  committed  to  the  custody  of  the 
Unitod  Stntos  Marshal,  Ahloman.  A  judge  of  tbo  Supreme 
Court  of  Wisconsin,  on  habeas  corpus,  ordered  Booth's 
1  discharge.  Tho  full  Stato  Court  uphold  this  after  an  ablo 
argument  by  Booth's  counsel,  Byron  Paine,  against  Ed* 
;  ward  0.  Kynn  (both  of  them  later  judges  of  the  Wiscon¬ 
sin  Supremo  Court).03  Ahloman  sued  out  a  writ  of  error  to 
;  tho  United  Stntos  Supromo  Court,  returnable  December, 
1  1854;  and  tho  record  was  duly  certified  by  the  Clerk  of  the 
Stato  Court  in  obedionco  to  this  writ  of  error  served  on 
tho  Clork,  October  80,  1854,  and  allowed  by  Chief  Justice 
Edward  V.  Wldton,  November  6,  1854.  Meanwhile,  Booth 
was  indioted  and  tried  in  the  United  States  District  Court, 
found  guilty  and  sentenced.  On  another  habeas  corpus, 
the  Wisconsin  Supremo  Court,  February  3,  1855,°*  ordered 
his  release.  In  April,  1855,  on  motion  of  United  States 
Attorney  Oeneral,  Calob  Cushing,  a  second  writ  of  error 
was  issued  to  the  Wisconsin  Court  by  the  United  States 
Supreme  Court,  returnable  December,  1855.  This  writ  of 
error  was  served  on  the  Clerk  of  the  State  Court,  June  1, 
1655;  but  the  Clerk  was  advised  to  make  no  return,  and  ac¬ 
cordingly  he  put  it  in  his  desk  and  never  placed  it  on  the 
court  files.  Attorney  General  Cushing  then  moved  in  the 
United  States  Supreme  Court  in  May,  1856,  that  he  be  al¬ 
lowed  to  file  a  copy  of  tho  record  of  the  State  Court  and 
that  the  Suprome  Court  proceed  to  judgment.  He  had  been 

"See  in  re  Booth,  8  Wloo.  “Wloc.  187. 
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informed  by  tbo  Clerk  of  tho  State  Court  tbnt  tho  State 
Court  had  directed  him  to  mnk©  no  roturn;  but  tbo  Clerk, 
before  such  dirootlou,  bad  given  a  certified  copy  of  tbo  roc- 
ord  in  Mnrob,  1605,  to  tbo  United  Statos  District  Attornoy. 
The  Supremo  Court  doeidod,  bowovor,  to  issue  nu  ordor 
to  tbo  Stato  Court  Clork  to  mako  return.  Tbo  Clerk  still 
refused  to  oornpiy,  as  tbo  Stato  Court  on  February  5, 1807, 
bad  made  a  formal  ordor  instruotiug  him  not  to  mako 
return.  Tbore  being  a  complete  deadlock,  tliorofore,  the 
Supremo  Court,  March  0,  1807,  allowed  the  motion  of  tho 
Attornoy  General  to  filo  oopy  of  tho  rooord,  “to  have  tho 
same  effect  and  tognt  operation  ns  if  filed  by  tho  Clerk 
with  tho  writ  of  error."  Tho  oaso  was  then  dooketod, 
but  was  not  reached  for  nrgumont  until  January  19,  1809. 
Meanwhile,  tbo  first  habeas  corpus  oaso  in  whioh  the  Wis- 
cousin  Court  bad  rooognUod  tho  writ  of  orror,  had  been 
ronohed  as  early  as  1807,  but  had  been  postponed  until 
both  oases  could  bo  nrguod  togotbor.  Tho  oasos  were 
argued  by  Unitod  Statos  Attornoy  Gonoral  Jeremiah  S. 
Black,  no  counsol  appearing  for  tbo  Stato  of  Wisconsin. 
The  decision  was  rondorod  by  Cldof  Justice  Taney  two 
months  later,  March  7,  1809.  IIo  stated  that  tbo  rights 
assorted  by  tho  Stato  Court  to  annul  tho  prooeodings  of 
tho  Unitod  Statos  Commission  and  to  annul  tho  judgmont 
of  au  Unitod  Statos  Distriot  Court,  and  also  to  dotermine 
that  their  decision  is  final  and  oonolusivo  upon  tho  Unitod 
Statos  Courts  so  as  to  authorize!  a  olork  to  disregard  and  re¬ 
fuse  obedience  to  a  writ  of  error  issued  pursuant  to  tho  Fed¬ 
eral  Judiciary  Aot,  aro  “new  in  the  jurisprudence  of  the 
United  States  as  well  as  of  the  States."  Ho  continued, 
however,  with  a  statement,  whioh  in  view  of  the  action  of 
Virginia,  Georgia  and  California  Courts,  was  not  wholly 
aoourate:  “The  supremacy  of  the  State  Courts  over  the 
Court  of  the  United  States  in  eases  arising  under  tho  Con¬ 
stitution  and  laws  of  the  United  States,  ts  now  for  the  first 
time  asserted  and  aoted  upon  in  the  Supreme  Court  of  a 
State."  The  Chief  Justice  continued,  however,  with  a 
most  vigorous  exposition  of  the  supremaoy  of  tho  Federal 
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jurisdiction  in  cnsos  contomplatod  by  tho  Judiolary  Act 
mid  by  tho  Constitution;  nnd  oxcept  by  tho  Stnto  of  Wis¬ 
consin,  Tmioy’a  dootrino,  following  Marshall's  in  ovory 
particular,  has  novor  boon  controvorted  by  an  Amoricnn 
court.94 

Tho  Wisconsin  Stnto  Supremo  Court,  howevor,  actually 
refused  to  comply  with  tho  mandates  of  tho  Supremo  Court. 
On  Soptomber  22,  1859— -six  months  nftor  Tanoy's  do- 
oision—n  motion  wns  inado  nnd  arguod  by  United  States 
Pislrlot  Attornoy,  D.  A.  J.  Uphnm,  to  fllo  with  tho  Stato 
Court  Clerk  tho  two  mandates  from  tho  Supromo  Court. 
Tho  Stnto  Court  consisted  of  Chiof  Justico  Luthor  S. 
Dixon,  O minus  Colo  nnd  Byron  Pnino.  Tho  latter,  hav¬ 
ing  previously  boon  counsel  for  Booth  and  oleotod  a  judge 
for  that  reason,  took  no  part.  Tho  othor  two  differed  in 
opinion,  nnd  honco  tho  motion  wns  not  granted,  tho  prac¬ 
tical  roBult  boing  that  tho  mnndnto  of  tho  Supromo  Court 
was  aolunlly  disobeyed.  Tho  Chiof  Justico,  howovor,  ron- 
dorod  an  opinion,  December  14,  1859,  in  which  ho  pointed 
out  that  tho  former  Chiof  Justico  Whitton  had  entertained 
no  doubt  of  tho  nppcllnto  jurisdiction  of  tbo  Federal  Su¬ 
promo  Court;  nlso  that  tho  Ohio  Court  in  tho  Knoop  case 
lind  renohod  tho  snmo  conclusion ;  nnd  ho  ended  his  opinion 
with  thoso  courageous  words:  "My  solo  purpose  has 
bcon  to  bo  right,  to  nssnmo  such  a  position  ns  under  tho  Con¬ 
stitution  will  abide  tho  test  of  reason  and  patriotism."9* 

Moatiwhilo,  tho  Wisconsin  Legislature,  March  19,  1859, 
had  adoptod  defiant  resolutions,  declaring  the  "assumption 
of  jurisdiction  by  tho  Federal  judiciary"  to  be  "an  net  of 
undelogntcd  power,  nnd  thoroforo  without  authority  and 
void"  ..  .  "nn  arbitrary  act  of  power  ,  .  .  prostrat¬ 
ing  tho  rights  and  liberties  of  the  people  at  the  foot  of  un¬ 
limited  power"  and  further  declaring  that  the  several 
States  alone  had  "the  unquestionable  right  to  judge  of  the 
extent  of  tho  powers  delegated  by  the  constitution"  .  .  . 

“See  Ableman  v.  Booth,  United  "In  re  Booth,  11  Wl*c.  491. 
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*  ‘and  that  a  positive  defiance  of  those  sovereignties  of  all 
unauthorised  nets  done  or  attempted  to  be  done  undor  oolor 
of  that  instrument  is  tho  rightful  remedy.” 

The  United  States  Supreme  Court  reinforced  its  decision 
in  the  Booth  case  by  its  opinion  in  a  oaso  arising  on  a  writ 
of  error  from  Massachusetts  in  1801,  during  tho  Civil  War 
(Freeman  v.  Howo)  saying: 

"No  government  oould  maintain  the  administration  or 
execution  of  its  laws,  civil  or  criminal,  if  tho  jurisdiction  of 
its  judicial  tribunals  wero  subject  to  tho  determination  of 
another.  ...  It  belongs  to  tho  Fcdoral  oourtB  to  deter¬ 
mine  the  question  of  their  own  jurisdiction,  tho  ultimate 
arbiter,  tho  supreme  judicial  tribunal  of  tho  nation. ”"a 

In  reversing  the  dooision  of  the  Massachusetts  court,  how¬ 
ever,  tho  Supremo  Court  plainly  Bhowcd  its  recognition  of 
tho  antagonism  which  had  beon  displayed  towards  its  oxor- 
else  of  authority  over  the  State  courts,  for  it  used  the  fol¬ 
lowing  singularly  conciliatory  languago :  *  'Upon  tho  whole, 
after  tho  fullest  consideration  of  the  case,  and  utmost  re¬ 
spect  for  the  learning  and  ability  of  tho  court  bolow,  wo 
are  constrained  to  differ  from  it  and  rovorso  tho  judgment.” 

It  was  not  until  1872  that  the  appollato  jurisdiction  of 
the  Supreme  Court  was  again  attacked.  In  Magwire  v. 
Tyler, M  it  reversed  a  judgment  of  the  Supreme  Court  of 
Missouri  for  the  defendant  in  a  land-patent  ease,  and  re¬ 
manded  the  cause  to  that  court  "with  directions  to  affirm 
the  decree  of  the  inferior  State  court.”  Out  of  deferenoe 
to  the  feelings  of  the  Missouri  Supreme  Court,  the  form  of 
the  mandate  was  later  ohanged  to:  "that  the  cause  may  be 
remanded  for  further  proceeding  in  oonformity  to  the 
opinion  of  the  Court.”  The  Missouri  Court,  however, 
while  reversing  its  decree,  proceeded  to  enter  another  de- 
oree  for  the  defendant.  A  second  writ  of  error  to  the  Su¬ 
preme  Court  was  sued  out  by  the  plaintiff;  and  the  Court, 
in  its  opinion  in  1872, #t  said  that  the  new  deoree  of  the 
State  oourt  "in  effeot  evades  the  directions  given  by  this 
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court,  and  praotioally  roverses  the  judgment  and  deoree 
which  the  mandate  directed  them  to  execute."  The  Oourt 
said  that  "judging  from  the  proceedings  of  the  State  court 
undor  the  former  mandate  ...  it  seemB  to  be  quite 
clear  that  it  would  he  useless  to  remand  the  cause  a  sec¬ 
ond  time."”  Such  being  the  foot,  the  Court  felt  its  duty 
to  bo  plain,  nnmoly,  to  proceed  itself  to  a  final  decision 
and  award  execution  to  the  prevailing  party,  just  as  it  had 
done  flfty-sbvon  years  before  in  Martin  v.  Hunter  in  Vir¬ 
ginia,  in  1816,  and  as  it  had  done  in  the  famous  Steamboat 
Monopoly  case  of  Gibbons  v.  Ogden  in  New  York  in  1824.** 
Congress,  after  its  vigorous  attack  upon  the  jurisdiction 
of  tho  Supremo  Court  in  1830-31,  seems  not  to  have  been 
agitated  over  the  question  for  several  years.100  After  the 
panio  of  1837  and  the  era  of  repudiation  of  State  debts 
(1840-1845),  many  of  the  States  had  passed  stay-laws  for 
tho  benefit  of  debtors,  postponing  sales  on  execution  and 
modifying  creditors'  and  mortgagees'  rights.  The  States 
of  Illinois  and  Indiana  had  been  thrown  into  intense  ex- 
oitemont  when,  in  three  decisions,  1843-1845,  the  Supreme 
Court  held  all  these  acts  unconstitutional.101  The  resent¬ 
ment  of  Illinois  waB  shown  by  its  Senator,  James  Semple, 
in -introducing  in  the  Senate,  December  26,  1846,  a  joint 
resolution  proposing  a  Constitutional  amendment  to  pro¬ 
hibit  the  Supreme  Court  from  deolaring  void  "any  act  of 


*  This  cue  In  various  pbuea  bad 
been  pending  In  the  courts  since 
1862.  8ee  26  Mo.  484  (1867);  30 
Mo.  202  (I860),  West  v.  Andrew,  17 
How.  416  (1866);  Magwlre  v.  Tay¬ 
lor,  1  Black.  196  (1862);  47  Mo.  116 
(1870). 

MIt  may  be  noted  that  there  are 
three  other  cues  In  which,  for  tech¬ 
nical  reuons,  the  State  court  found 
Itself  unable  to  comply  with  the 
mandate  of  the  Supreme  Court. 
See  Palmeh  ▼.  Alien,  7  Cranch  660 
(1814);  (Palmer  v.  Allen,  1  Conn. 
100)  In  Connecticut:  Davis  v.  Pack¬ 
ard,  8  Pet.  812  (1834),  In  New  York; 
Wuhlngton,  etc.,  Co.  v.  McDade. 
136  U.  S.  66  (1889)  In  District  of 
Columbia.  Between  1789  and  1860, 


two  hundred  and  twenty-two  cases 
were  before  the  8upreme  Court  on 
writs  of  error  from  State  courts. 
Of  these,  66  were  dismissed  u  not 
coming  within  the  scope  of  the  Ju¬ 
diciary  Act;  In  68  the  Judgment  of 
the  8tate  court  wu  reversed,  and 
In  89  It  wu  affirmed.  (See  article 
at  end  of  opinion  of  Dixon  C.  J.  (a 
re  Booth,  11  Wise*  p.  623  (1860). 

**8ee  Congressional  Olobe,  1846- 
47.  pp.  61,  82,  218. 

“*  See  Bronson  v.  Kenste,  1  How. 
311  (1843);  McCracken  v.  Hayward, 
2  How.  608  (1844);  OanUey  r. 
Ewing,  8  How.  707  (1846);  see  also 
Law  Reporter,  Vol.  VI*  p.  46 
(1843). 
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Congress  or  of  any  State  Legislature  on  the  ground  that  it 
is  oontrary  to  the  Constitution  of  the  United  States  or 
oontrary  to  the  Constitution  of  any  particular  State.” 
January  19,  1847,  Senator  John  M.  Berrien  of  Georgia  in¬ 
troduced  a  bill  to  regulate  the  appellate  jurisdiction  of  the 
Supreme  Court.  Both  of  these  measures  died  in  the  Com¬ 
mittee  on  Judioiary. 

During  the  Civil  War,  it  was  frequently  assorted  in  the 
Senate  of  the  Confederate  States  that  exeroise  of  Federal 
appellate  jurisdiction  over  State  courts  had  been  a  "mon¬ 
strous  despotism” — a  leading  factor  in  engendering  the  dis¬ 
solution  of  the  Union.  On  this  ground,  that  Senate,  in  1863, 
repealed  section  48  of  the  provisional  Confederate  Act  of 
Maroh  16,  1861  (a  reproduction  of  the  25th  Seotion  of  the 
Judioiary  Aot),  and  left  the  Confederacy  without  any  Su¬ 
preme  Court.101a  The  Richmond  Enquirer  presents  clearly 
the  Southern  attitude  towards  the  obnoxious  jurisdiction 
as  follows : 

"A  rote  of  the  Confederate  Senate  given  on  yesterday  will  bave  at  least 
aa  much  Influence  on  the  destiny  and  future  history  of  the  country  as  any 
of  the  military  events  now  Imminent.  By  that  vote  the  section  of  the 
law  of  the  Provisional  Congress,  defining  the  powers  of  the  Supreme 
Court,  which  gave  that  body  appellate  Jurisdiction  over  the  Supreme 
Courts  of  the  several  States,  was  repealed.  .  .  .  Had  the  original  law 
been  allowed  to  stand,  prophetic  Inspiration  was  not  necessary  to  foresee 
that  the  career  of  the  Southern  Confederacy  would  have  been  but  a  pur¬ 
suit  of  the  catastrophe  which  overwhelmed  the  late  Union.  The  existence 
of  such  a  tribunal  as  the  8upreme  Court  of  the  United  States  was  a  prac¬ 
tical  denial  of  the  absolute  sovereignty  of  the  States.  The  operation  of 
the  machine  was  actual  consolidation  of  the  whole  country  under  Federal 
laws.  When  the  sovereignty  of  the  8tates  was  practically  annulled,  the 
eoUIslon  of  the  opposite  Interests  and  sections  of  this  enormous  empire 
began,  and  proceeded  lrreelatably  to  produce  dissolution.  Such,  In  brief, 
was  the  history  of  the  Union;  such  would  surely  be  the  history  of  the 
Confederacy,  If  like  causes  were  Introduced  to  make  like  effects.” 

No  further  attack  on  the  Judioiary  Act  was  made  in  Con¬ 
gress  until  after  the  Civil  War,  when  the  Reconstruction 
legislation  and  the  anticipated  action  of  the  Supreme 

**e  See  Why  the  Confederate  Vol.  IV  (1900);  see  also  Richmond 
States  Had  No  Supreme  Court,  In  Enquirer,  Jan.  38,  1888;  March  19, 
Pnh.  of  the  Southern  Hist.  Ass.,  1868. 
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Court  with  regard  to  it  gavo  rise  to  much  bitterness  of  feel¬ 
ing.  January  21,  1867,  Thomas  Williams  of  Pennsylvania 
introduced  in  tho  House  of  Representatives  a  hill  requir¬ 
ing  concurrence  of  all  tho  judges  on  any  Constitutional 
case,  tho  hearing  to  he  had  only  before  a  full  bench — a  bill 
which,  he  suid,  "startled  tho  profession  and  to  somo  oxtent 
tho  country  at  large." 

In  tho  samo  year,  December  16,  Scnutor  Garrett  Davis 
of  Kontucky,  introduced  a  resolution  "that  tho  Constitu¬ 
tion  should  bo  so  amended  as  to  create  a  tribunal  with 
jurisdiction  to  dcoide  all  questions  of  constitutional  power 
that  shall  arise  in  tho  Government  of  tho  United  States 
and  all  conflict  of  jurisdiction  between  it  and  tho  State 
Governments,  the  said  tribunal  to  consist  of  one  momber 
from  each  State  to  bo  appointed  by  the  State  to  hold 
office  during  good  behavior,  and  a  majority  of  the  whole 
number  of  said  tribunal  to  be  necessary  to  make  a  de¬ 
cision.  In  his  speech  he  savagely  attacked  Judgo 
Swuyne  and  Chief  Justice  Chase  for  their  decisions  uphold¬ 
ing  tho  "atrocious,"  "monstrous"  Civil  Rights  Act.1"* 

The  next  year,  January  13,  1868,  James  F.  Wilson  of 
Iowa  in  tho  House  reported  a  bill  which  actually  passed 
by  n  vote  of  110-39,  providing  that  "no  cause  pending, 
which  involves  the  action  or  effect  of  any  law  of  the  United 
States,  shall  bo  decided  adversely  to  the  validity  of  such 
law  without  the  concurrence  of  two-thirds  of  all  tho  mem¬ 
bers  of  the  Court."103 

Throe  yours  later  (1871),  Senator  Davis  of  Kentucky 
again  introduced  a  resolution  for  a  Constitutional  amend¬ 
ment  to  provide  for  a  separate  tribunal  of  one  member 
from  each  Stuto  chosen  by  the  States  to  decide  on  all  con¬ 
st  it  lit  iotml  questions.104 

Sco  Congressional  Globe  1867-68,  See.  25,  by  Act  of  Feb.  6,  1867, 
pp.  196,  470,  471,  472,  492-4,  498;  nee.  2. 

Dec.  16.  1867,  January  13,  14,  1868.  IM  See  Congressional  Globe  1871, 

But  see  amendment  of  Jud.  Act,  pp.  120,  832,  March  16,  April  20, 

1871. 
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In  1872,  Archibald  T.  Molntyre  of  Georgia  introduced 
a  bill  to  facilitate  decisions  of  constitutional  questions.10* 

In  1882,  a  Mississippi  congressman  and  senator  intro¬ 
duced  joint  resolutions  proposing  an  amendment  to  Article 
Three,  Section  Two  of  the  Constitution,  modifying  the  ap¬ 
pellate  jurisdiction  of  the  Supromo  Court.  No  action  was 
taken  by  Congress.100 

Practically  no  further  attempt  to  elmngo  the  relation  of 
the  Supremo  Court  to  tho  States  has  been  made  until  the 
present  proposition  to  alter  tho  Judioiary  Act  in  order  to 
allow  writs  of  error  in  cases  whoro  tho  volidity  of  State 
statutos  has  been  denied  by  tho  State  court;  and  with 
the  exceptions  abovo  narrated  thero  has  been  entire  acqui¬ 
escence  l>y  the  States  and  by  tho  people  in  tho  jurisdiction 
granted  to  tho  Supremo  Court  by  tho  United  States  Con¬ 
stitution. 

And  us  Mr.  Justice  Lurton  said,  ns  late  ns  1900:,OT 

“When  wo  consider  that  thero  have  been  proposed  no  teas  than  1736 
amendments  to  the  Constitution!  of  which  only  16  havo  been  adopted,  and 
that  only  6  of  tho  whole  number  proposed  to  deprive  the  Supreme  Court 
of  its  jurisdiction,  wo  may  assume  that  this  jurisdiction  has  not  been  re¬ 
garded  as  a  source  of  particular  danger/* 

Pphjor^Iakm:  CltAflliBS  WaUBBN. 


8ee  Congressional  Olobe,  p.  393, 
January  16,  1872. 

"*  8oo  Congressional  Record,  1882, 
pp.  16D0,  3249,  March  6,  April  26, 
1882. 


‘"The  Judicial  Power  In  a  Con¬ 
stitutional  Government,  by  Judge 
II.  II.  l.urton,  Ohio  State  Dar  Ass., 
Vol.  XXI.,  p.  168  (1900). 
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THE  POWER  OF  CONGRESS  TO  LIMIT  THE 
JURISDICTION  OF  FEDERAL  COURTS: 

AN  EXERCISE  IN  DIALECTIC 

Henry  M.  Hart,  Jr.  * 

Introductory  Note 

The  reports  are  full  of  what  may  be  thought  to  be  injudiciously 
unqualified  statements  of  the  power  of  Congress  to  regulate 
the  jurisdiction  of  the  federal  courts. 

Before  the  close  of  the  eighteenth  century,  Justice  Samuel 
Chase  observed  that  “the  political  truth  is,  that  the  disposal  of 
the  judicial  power  (except  in  a  few  specified  instances)  belongs 
to  congress.  If  congress  has  given  the  power  to  this  court,  we  pos¬ 
sess  it,  not  otherwise  .  1  Speaking  in  mid-nineteenth  cen¬ 

tury  of  the  inferior  federal  courts,  Justice  Grier  said  flatly,  “Courts 
created  by  statute  can  have  no  jurisdiction  but  such  as  the  statute 
confers."*  No  longer  than  ten  years  ago  Chief  Justice  Stone 
spoke,  if  anything,  with  added  emphasis:  “The  Congressional 
power  to  ordain  and  establish  inferior  courts  includes  the  power  ‘of 
investing  them  with  jurisdiction  either  limited,  concurrent,  or  ex¬ 
clusive,  and  of  withholding  jurisdiction  from  them  in  the  exact 
degrees  and  character  which  to  Congress  may  seem  proper  for  the 
public  good.1  ” 8  And  in  perhaps  the  most  spectacular  of  historic 

*  Professor  of  Law,  Harvard  Law  School.  A.B.,  Harvard,  1926,  LL.B.,  193°* 
S.J.D.,  1931. 

1  Turner  v.  Bank  of  North  America,  4  Dali.  8,  10  n.i  (U.S.  1799).  Even  though 
diversity  of  citizenship  existed  between  the  plaintiff  and  the  defendant,  an  action 
on  a  promissory  note  was  dismissed  for  lack  of  Jurisdiction,  since  it  was  not 
affirmatively  shown  that  the  requisite  statutory  diversity  existed  between  the 
original  promisee  and  the  defendant. 

1  Sheldon  v.  Sill,  8  How.  441,  449  (U.S.  1850)  (no  statutory  jurisdiction  in 
foreclosure  action  when  mortgagor  and  mortgagee  were  residents  of  same  state, 
even  though  there  was  diversity  between  mortgagor  and  mortgagee's  assignee). 

•Lockerly  v.  Phillips,  319  U.S.  181,  187  (1943),  upholding  a  denial  of  jurisdic¬ 
tion  to  federal  district  courts  and  state  courts  to  enjoin  enforcement  of  OPA  • 
regulations,  a  special  statutory  procedure  having  been  provided  for  administrative 
protest  and  appeal  to  a  specially  constituted  court  of  appeals.  Chief  Justice 
Stone’s  quotation  b  from  Cary  v.  Curtb,  3  How.  136,  J45  (U.S.  1845)*  See  pp« 
1367-69  infra . 
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examples  a  unanimous  Supreme  Court  recognized  the  power  of 
Congress  to  frustrate  a  determination  of  the  constitutionality  of 
the  post-Civil  War  reconstruction  legislation  by  withdrawing,  dur¬ 
ing  the  very  pendency  of  an  appeal,  its  jurisdiction  to  review  de¬ 
cisions  of  the  federal  circuit  courts  in  habeas  corpus.  “(T]hc 
power  to  make  exceptions  to  the  appellate  jurisdiction  of  this 
court  is  given  by  express  words,”  Chief  Justice  Salmon  I*.  Chase 
said.  "Without  jurisdiction  the  court  cannot  proceed  at  all  in  any 
cause.  Jurisdiction  is  power  to  declare  the  law,  and  when  it  ceases 
to  exist,  the  only  function  remaining  to  the  court  is  that  of  an¬ 
nouncing  the  fact  and  dismissing  the  cause.”  * 

Are  these  pronouncements  to  be  taken  at  face  value?  How,  if 
so,  can  they  be  reconciled  with  the  basic  presuppositions  of  a 
regime  of  law  and  of  constitutional  government?  These  are  the 
central  questions  explored  in  the  discussion  which  follows. 

The  discussion  is  taken  from  a  forthcoming  volume  of  teaching 
materials  which  Professor  Herbert  Wcchslcr  of  Columbia  and  I 
have  edited,0  and  it  has  profited  greatly  from  his  collaboration. 

The  purpose  of  the  discussion  is  not  to  proffer  final  answers  but 
to  ventilate  the  questions  and,  in  particular,  to  indicate  the  very 
distinct  types  of  situations  in  which  they  may  be  presented.  As 
will  be  observed,  full  advantage  has  been  taken  of  the  ambivalence 
of  the  dialogue  form;  and,  beyond  that,  some  matters  have  been 
left  without  benefit  even  of  a  unilateral  expression  of  opinion. 

I.  Limitations  as  to  Which  Court  Has  Jurisdiction 

Q.  Does  the  Constitution  give  people  any  right  to  proceed  or 
be  proceeded  against,  in  the  first  instance,  in  a  federal  rather  than 
a  state  court? 

A .  It’s  hard  to  see  how  the  answer  can  be  anything  but  no,  in 
view  of  cases  like  Sheldon  v.  Sill  *  and  Lau}  v.  E.  G.  Shinner  & 
Co., 1  and  in  view  of  the  language  and  history  of  the  Constitution 
itself.  Congress  seems  to  have  plenary  power  to  limit  federal 

4  Ex  petit  MtCardle,  1  Wall.  $06, 514  (U.S.  1868). 

•  Hart  and  Wcchslcr,  Tiie  Federal  Courts  and  the  Federal  System,  which 
will  b e  published  In  September,  1953*  by  The  Foundation  Press,  Inc.,  of  Brook¬ 
lyn,  N.  Y. 

•  8  How.  441  (U.S.  1850),  see  note  2  supra . 

1  303  U.S.  313  (1938)  (enforcing  provisions  of  Norrls-LaGuardia  Act  denying 
{urisdiction  to  federal  district  courts  to  grant  injunctions  in  labor  disputes  in 
absence  of  certain  findings  of  fact). 
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jurisdiction  when  the  consequence  is  merely  to  force  proceedings 
to  be  brought,  if  at  ail,  in  a  state  court.” 

Q.  But  suppose  the  state  court  disclaims  any  jurisdiction? 

A.  If  federal  rights  are  involved,  perhaps  the  state  courts  are 
under  a  constitutional  obligation  to  vindicate  them.®  There  are 
cases,  like  Testa  v.  Kail,10  and  General  Oil  Co.  v.  Crain,1*  which 
seem  to  say  so. 

Q.  But  even  assuming  the  obligation,  and  I  gather  it’s  some¬ 
thing  of  an  assumption,  only  the  Supreme  Court  can  enforce  it  if 
the  state  courts  balk.  The  McCardlc  12  case  says  that  the  appel¬ 
late  jurisdiction  of  the  Supreme  Court  is  entirely  within  Con¬ 
gressional  control. 

A.  You  read  the  McCardlc  case  for  all  it  might  be  worth 
lather  than  the  least  it  has  to  be  worth,  don’t  you? 

Q.  No,  I  read  it  in  terms  of  the  language  of  the  Constitution  ’* 
and  the  antecedent  theory  that  the  Court  articulated  in  explaining 
its  decision.  This  seems  to  me  to  lead  inevitably  to  the  same  re¬ 
sult,  whatever  jurisdiction  is  denied  to  the  Court. 

A.  You  would  treat  the  Constitution,  then,  as  authorizing  ex¬ 
ceptions  which  engulf  the  rule,  even  to  the  point  of  eliminating  the 
appellate  jurisdiction  altogether?  How  preposterous! 

Q.  If  you  think  an  “exception”  implies  some  residuum  of  juris¬ 
diction,  Congress  could  meet  that  test  by  excluding  everything  but 
patent  cases.  This  is  so  absurd,  and  it  is  so  impossible  to  lay  down 
any  measure  of  a  necessary  reservation,  that  it  seems  to  me  the 
language  of  the  Constitution  must  be  taken  as  vesting  plenary 
control  in  Congress. 

*  Note,  however,  that  the  result  of  this  Is  to  deprive  diversity  plaintiffs  like  Sill 
of  any  access  at  all  to  a  federal  court.  Is  this  material?  Would  Congress  have 
power  to  authorize  Supreme  Court  review  of  state  court  decisions  in  diversity  of 
citizenship  cases?  C/.  Plaquemines  Tropical  Fruit  Co.  v.  Henderson,  170  U.S.  S" 
(1898). 

®Of  course,  if  a  state  court  does  adjudicate  a  controversy,  the  Supremacy 
Clause  compels  it  to  observe  federal  law.  The  point  in  question  is  whether  the 
state  is  bound  to  provide  a  forum. 

10 330  U.S.  386  (1947)  (Supremacy  Clause  requires  slate  courts  to  enforce  treble 
damage  provisions  of  federal  price-control  legislation  even  though  action  was  re¬ 
garded  by  state  courts  as  penal). 

11  Z09  U.S.  ail  (1908)  (state  court  must  entertain  a  bill  to  enjoin  state  officials 
from  enforcing  an  allegedly  unconstitutional  tax  despite  state  statutes  withdrawing 
jurisdiction  from  state  courts  In  such  cases). 

11  Ex  pcrle  McCardte,  7  Wall.  506  (US.  1868). 

UUS.  Const.,  Art.  Ill,  |  a:  "In  all  the  other  Cases  before  mentioned,  the 
supreme  Court  shall  have  appellate  Jurisdiction,  both  as  to  Law  and  Fact,  with 
\sucb  Exceptions,  and  under  such  Regulations  as  the  Congress  shall  make.” 
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A.  It’s  not  Impossible  (or  mo  to  lay  down  a  measure.  The 
measure  is  simply  tlmt  the  exceptions  must  not  be  such  as  will 
destroy  the  essential  role  of  the  Supreme  Court  In  the  constitu¬ 
tional  plan.  MtCardle,  you  will  remember,  meets  that  test.  The 
circuit  courts  of  the  United  States  were  still  open  in  habeas  corpus, 
and  the  Supreme  Court  itself  could  still  entertain  petitions  for 
the  writ  which  were  filed  with  it  in  the  first  instance.14 

Q.  The  measure  seems  pretty  indeterminate  to  me. 

A.  Ask  yourself  whether  It  Is  any  more  so  than  the  tests  which 
the  Court  has  evolved  to  meet  other  hard  situations.  Hut  what¬ 
ever  the  difficulties  of  the  test,  they  are  less,  arc  they  not,  than 
the  diftknltics  of  rending  the  Constitution  ns  authorizing  its  own 
destruction? 

Q.  Has  the  Supreme  Court  ever  done  or  said  anything  to  sug¬ 
gest  that  it  is  prepared  to  adopt  the  view  you  are  stating? 

A .  No,  it  has  never  had  occasion  to.  Congress  so  far  has 
never  tried  to  destroy  the  Constitution. 

Q.  Passing  to  another  question,  docs  the  Constitution  give 
people  any  right  to  proceed  or  be  proceeded  against  in  one  inferior 
federal  constitutional  court  rather  than  another? 

A.  As  to  civil  plaintiffs,  no.  Congress  has  plenary  power  to 
distribute  jurisdiction  among  such  inferior  federal  constitutional 
courts  os  it  chooses  to  establish. 

As  to  civil  defendants,  the  answer  almost  certainly  is  also  no. 
To  be  sure,  doubts  are  occasionally  suggested  about  the  validity 
in  all  circumstances  of  nation-wide  service  of  process,  but  they 
don’t  seem  to  me  to  have  much  substance.'® 

As  to  criminal  defendants,  of  course,  the  answer  is  controlled 
by  the  express  language  of  the  Constitution  —  Article  III,  Section 
i,  Paragraph  3,'*  and  the  Sixth  Amendment.” 

Q.  Does  the  Constitution  give  people  any  right  to  proceed  or 


'*  Ex  f+ilt  Verger,  S  Will.  85  (U.S  1869),  a  petition  in  the  Supreme  Court 
for  habeas  corpus  and  a  common  law  writ  of  certiorari.  Again,  however,  a  decision 
on  the  constituUonality  of  the  Reconstruction  Acts  was  prevented  —  this  time  by 
releasing  Verger  from  the  challenged  military  custody.  See  s  Warren,  The 
Svnua  Cover  in  United  States  History  496-9}  (1937  ed.). 

11  See  Robertson  v.  Railroad  Labor  Bd.,  168  U.S.  619  (191$). 

’•  “The  Trial  of  all  Crimes  .  .  .  shall  be  held  In  the  State  where  the  said  Crimes 
shall  havt  been  committed;  but  when  not  committed  within  any  State,  the  Trial 
shall  be  at  such  Place  or  Pisces  as  the  Congress  rosy  by  Law  have  directed." 

”  “In  all  criminal  prosecuUons,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  Jury  of  the  Stale  and  district  wherein  the  crime 
shall  base  been  committed  .  .  .  ." 
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be  proceeded  against,  in  the  first  Instance,  in  an  inferior  federal 
constitutional  court  rather  than  a  federal  legislative  court? 

A.  As  to  criminal  defendants  charged  with  offenses  committed 
in  one  of  the  states,  surety.  As  to  others,  it’s  hard  to  say.  The 
answer  may  well  vary  for  civil  plaintiffs  and  civil  defendants. 
And  it  must  vary,  must  it  not,  according  to  the  nature  of  the  right 
in  question  and  the  availability  and  scope  of  review  in  a  constitu¬ 
tional  court.11 

II.  Limitations  ok  Jurisdiction  to  Gtvb 
Particular  Kinds  of  Remedies 

Q.  The  power  of  Congress  to  regulate  jurisdiction  gives  it  a 
pretty  complete  power  over  remedies,  doesn’t  it?  To  deny  a 
remedy  all  Congress  needs  to  do  Is  to  deny  jurisdiction  to  any 
court  to  give  the  remedy. 

A.  That  question  is  highly  multifarious.  If  what  you  are  ask¬ 
ing  is  whether  the  power  to  regulate  jurisdiction  isn’t,  in  effect,  a 
power  to  deny  rights  which  otherwise  couldn’t  be  denied,  why 
don’t  you  come  right  out  and  ask  it? 

Before  you  do,  however,  I’ll  take  advantage  of  the  question  to 
make  a  point  that  may  help  in  the  later  discussion.  The  denial 
of  any  remedy  Is  one  thing  —  that  raises  the  question  we’re  post¬ 
poning.  But  the  denial  of  one  remedy  while  another  Is  left  open, 
or  the  substitution  of  one  for  another,  is  very  different.  It  must 
be  plain  that  Congress  necessarily  has  a  wide  choice  in  the  selec¬ 
tion  of  remedies,  and  that  a  complaint  about  action  of  this  kind 
can  rarely  be  of  constitutional  dimension. 

Q.  Why  is  that  plain? 

A.  History  has  a  lot  to  do  with  it.  Take,  for  example,  the  tra¬ 
dition  of  our  law  that  preventive  relief  is  the  exception  rather  than 
the  rule.  That  naturally  makes  it  hard  to  hold  that  anybody  has 
a  constitutional  right  to  an  injunction  or  a  declaratory  judgment.1* 

But  the  basic  reason,  I  suppose,  is  the  great  variety  of  possible 
remedies  and  the  even  greater  variety  of  reasons  why  in  different 
situations  a  legislature  can  fairly  prefer  one  to  another.  That 

•*C/.  Bx  parte  Bikellte  Corp.,  179  US.  438  <1919).  See  K»u,  Federal  Ls  title- 
tlve  Courts,  43  Hahv.  L.  Rev.  894  <1930) ;  Notes,  46  Ha*v.  L.  Rev.  677  (1933); 
34  Cot.  L.  Rev.  344,  746  (1934).  See  also  note  16  infra. 

,v  For  cases  suggesting  that  due  process  requires  an  opportunity  to  apply  to  a 
court  for  an  Interlocutory  stay  of  a  state  administrative  order  challenged  on  con¬ 
stitutional  grounds,  tee  Pacific  Tel.  ft  Tel.  Co.  v.  Kuykendall,  r6j  U5.  196,  *04-03 
(19*4);  Porter  v.  Investors  Syndicate,  *88  US.  48s  (193*). 
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usually  makes  it  hard  to  say,  when  one  procedure  has  been  pro¬ 
vided,  that  it  was  unreasonable  to  make  It  exclusive.  Witness, 
for  example,  the  Yakus  *°  case  and,  even  more  strikingly,  the  more 
familiar  examples  cited  In  the  Yakus  opinion." 

Q.  Please  spell  that  out  a  little  bit. 

A.  Tax  remedies  furnish  one  of  the  best  Illustrations. 

More  than  a  hundred  years  ago  in  Cary  v.  Curtis  ”  the  Supreme 
Court  distressed  Justice  Story  and  many  other  people  by  holding 
that  Congress  had  withdrawn  the  traditional  right  of  action  against 
a  collector  of  customs  for  duties  claimed  to  have  been  exacted  il¬ 
legally.  Congress  soon  showed  that  It  had  never  Intended  to  do 
this,  by  restoring  the  right  of  action,  lint  meanwhile  the  misun¬ 
derstanding  of  the  statute  had  produced  a  notable  constitutional 
decision. 

Story  thought  it  unconstitutional  to  abolish  the  right  of  action 
against  the  collector.  The  majority  opinion  by  Justice  Daniel 
poses  very  nicely  the  apparent  dilemma  which  is  the  main  prob¬ 
lem  of  this  discussion.  It  states  the  contention  that  the  construc¬ 
tion  adopted  would  attribute  to  Congress  purposes  which  "would 
be  repugnant  to  the  Constitution,  inasmuch  as  they  would  debar 
the  citizen  of  his  right  to  resort  to  the  courts  of  justice."  “  In  a 
bow  to  this  position,  it  said : 

The  supremacy  of  the  Constitution  over  all  officers  and  authorities, 
both  of  the  federal  and  state  governments,  and  the  sanctity  of  the  rights 
guarantied  by  it.  none  will  question.  These  are  conccssa  on  all  sides." 

*°  YaVus  v.  United  States,  pi  U.S.  414  (1944).  The  World  War  II  price  control 
legislation  provided  that  the  validity  of  OPA  regulations  could  be  tested  only  by 
an  administrative  proceeding  subject  to  review  by  a  specially  constituted  Emergency 
Court  of  Appeals  and  by  the  Supreme  Court  on  certiorari.  Such  a  proceeding  had 
to  be  Instituted  within  60  days  of  issuance  of  the  regulation  or  of  the  date  when 
the  regulation  complained  of  had  become  unlawful.  Because  of  the  exclusive 
statutory  procedure  to  which  they  had  failed  to  resort,  the  petitioners  in  Yakut 
were  not  allowed  to  raise  the  defense  of  statutory  invalidity  In  a  criminal  prosecu¬ 
tion  for  wilful  violation  of  OPA  regulations.  The  Supreme  Court  affirmed  their 
conviction,  holding  that  it  was  not  a  denial  of  due  process  to  place  such  a  limitation 
on  the  enforcement  court  when  an  adequate  procedure  for  the  determination  of 
invalidity  had  been  provided  elsewhere. 

Ef.,  Texes  &  Pac.  Ry.  v.  Abilene  Colton  Oil  Co.,  S04  U.S.  416  (1907) 
(invalidity  of  tariff  rate  cannot  be  asserted  in  state  court  reparations  proceeding 
without  first  resorting  to  ICC);  Anniston  Mfg.  Co.  v.  Davis,  jot  U.S.  JJ7  (»9J7) 
(right  to  sue  collector  for  recovery  of  taxes  under  unconstitutional  statute  may  be 
abolished  where  remedy  against  United  States  Is  substituted).  See  311  U.S.  at 
445-46  for  further  examples. 

**  j  How.  156  (U.S.  164$). 

**  Id.  at  S4J. 

“Ibid. 
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But  then  Justice  Daniel  stated  the  other  horn  of  the  dilemma 
as  If  It  were  an  answer: 

The  objection  above  referred  to  admits  of  the  most  satisfactory  refuta¬ 
tion.  This  may  be  found  In  the  following  positions,  familiar  In  this  and 
in  most  other  governments,  viz:  that  the  government,  as  a  general  rule, 
claims  an  exemption  from  being  sued  In  Its  own  courts.  That  although, 
as  being  charged  with  the  administration  of  the  laws,  it  will  resort  to 
those  courts  as  means  of  securing  this  great  end,  It  will  not  permit  itself 
to  be  impleaded  therein,  save  in  instances  forming  conceded  and  ex¬ 
press  exceptions.  Secondly,  In  the  doctrine  so  often  ruled  In  this  court, 
that  the  judicial  power  of  the  United  States,  although  It  has  Its  origin 
in  the  Constitution,  is  (except  in  enumerated  Instances,  applicable  ex¬ 
clusively  to  this  court)  dependent  for  Its  distribution  and  organization, 
and  for  the  modes  of  its  exercise,  entirely  upon  the  action  of  Congress, 
who  possess  the  sole  power  of  creating  tribunals  (inferior  to  the  Supreme 
Court)  for  the  exercise  of  the  judicial  power,  and  of  investing  them  with 
jurisdiction  either  limited,  concurrent,  or  exclusive,  and  of  withholding 
jurisdiction  from  them  in  the  exact  degrees  and  character  which  to  Con¬ 
gress  may  seem  proper  for  the  public  good.  To  deny  this  position  would 
be  to  elevate  the  judicial  over  the  legislative  branch  of  the  government, 
and  to  give  to  the  former  powers  limited  by  its  own  discretion  merely.** 

Q.  I  can’t  see  how  to  reconcile  those  two  horns.  How  did 
Justice  Daniel  do  it? 

A.  He  escaped  by  way  of  the  power  to  select  remedies.  He  said: 

The  claimant  had  his  option  to  refuse  payment;  the  detention  of 
the  goods  for  the  adjustment  of  duties,  being  an  incident  of  probable 
occurrence,  to  avoid  this  it  could  not  be  permitted  to  effect  the  abroga¬ 
tion  of  a  public  law,  or  a  system  of  public  policy  essentially  connected 
with  the  general  action  of  the  government.  The  claimant,  moreover, 
was  not  without  other  modes  of  redress,  had  be  chosen  to  adopt  them. 
He  might  have  asserted  his  right  to  the  possession  of  the  goods,  or  his 
exemption  from  the  duties  demanded,  either  by  replevin,  or  in  an  action 
of  detinue,  or  perhaps  by  an  action  of  trover,  upon  his  tendering  the 
amount  of  duties  admitted  by  him  to  be  legally  due.  The  legitimate 
inquiry  before  this  court  is  not  whether  all  right  of  action  has  been  taken 
away  from  the  party,  and  the  court  responds  to  no  such  inquiry.** 

*•  Ibid.  ~  T 

**/</.  at  >50.  Neither  did  the  Court  respond  to  any  such  question  In  'Murray's 
Lessee  v.  Hoboken  Land  &  Improvement  Co.,  >8  How.  t yt  (U.S.  1856).  It  upheld 
a  summary  procedure,  without  benefit  of  the  courts,  for  the  collection  by  the  United 
Stales  of  moneys  claimed  to  be  due  from  one  of  its  customs  collectors.  Justice 
Curtis'  opinion  has  a  much-quoted  statement  carefully  limiting  the  boldine,  sad 
foreshadowing  later  developments  (Id.  at  184) : 
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Q.  Why  bother  with  an  old  case  that  ducked  the  Issue  that 
way?  What  Is  today's  law?  Has  a  taxpayer  got  a  constitutional 
right  to  litigate  the  legality  of  a  tax  or  hasn't  he? 

A.  Personally,  I  think  he  has.  But  I  can’t  cite  any  really 
square  decision  for  the  very  reason  I’m  trying  to  tell  you.  The 
multiplicity  of  remedies,  and  the  fact  that  Congress  has  seldom  if 
ever  tried  to  take  them  all  away,  has  prevented  the  issue  from 
ever  being  squarely  presented. 

For  example,  history  and  the  necessities  of  revenue  alike  make 
it  clear  that  the  Government  must  have  constitutional  power  to 
make  people  pay  their  taxes  first  and  litigate  afterward.  Summary 
distraint  to  compel  payment  Is  proper."  And  injunctions  against 
collection  can  be  forbidden.*1  But  these  decisions  all  proceeded 
on  the  express  assumption  that  the  taxpayer  had  other  remedies. 

Correspondingly,  a  remedy  after  payment  may  be  denied  If  the 
taxpayer  had  a  remedy  before,  as  Cary  v.  Curtis  shows.  Or  the 
remedy  may  be  conditioned  upon  following  exactly  a  prescribed 
procedure.** 

Q.  The  taxpayer  has  to  watch  out,  then,  or  he'll  lose  his  rights. 

^4,  He  certainly  does.  As  Justice  Holmes  said  in  the  Rock 
Island  case,  uMen  must  turn  square  corners  when  they  deal  with 
the  government.”1*  That's  true  of  constitutional  rights  generally. 
Witness  Yakus  again,  and  the  cases  on  proper  presentation  of 
federal  questions  in  state  courts.*1  There  isn't  often  a  constitu¬ 
tional  right  to  a  second  bite  at  the  apple. 

Q.  Why  do  you  think  there  is  a  right  even  to  one  bite  in  tax 
cases? 


To  avoid  misconstruction  upon  so  grave  a  subject!  we  think  it  proper  to  state 
that  we  do  not  consider  Congress  can  either  withdraw  from  Judicial  cognisance  any 
matter  which,  from  Its  nature.  Is  the  subject  of  a  suit  at  the  common  law,  or  In 
equity,  or  admiralty;  nor,  on  the  other  hand,  can  it  bring  under  the  judicial  power 
a  matter  which,  from  its  nature,  b  not  a  subject  for  Judicial  determination.  At 
the  same  time  there  are  matters,  Involving  public  rights,  which  may  be  presented  in 
such  form  tbit  the  Judicial  power  is  capable  of  acting  on  them,  and  which  are 
susceptible  of  Judicial  determination,  but  which  Congress  may  or  may  not  bring 
within  the  cognisance  of  the  courts  of  the  United  States,  as  U  may  deem 
proper. 

aT Springer  v.  United  States,  ios  U.S.  $S6  (tSSo);  Phillips  v.  Commissioner, 
i8j  U.S.  589  (1931). 

M Snyder  v.  Marks,  109  U.S.  189  OMj). 

**  Rock  Island,  Ark.  &  La.  Ry.  v.  United  States,  154  U.S.  141  (1910). 
at  143. 

•>  B41  Mellon  v.  O'Neil,  sis  U.S.  ill  (1917);  Herndon  v.  Georgia,  19$  U.S. 
441  (i9W)  s  Memphis  Natural  Gas  Co.  v.  Dealer,  yi$  U-S.  649  094*)-  See  Stun 
and  Gatsssc an,  Svrtiut  Com  PiAcrict  75-S 7  09So). 
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A.  For  reasons  of  principle,  which  I'll  develop  later.  And  on 
(lie  basis  of  some  authority  which  you'll  find  in  a  footnote.*' 

Q.  I  can  find  that  unconvincing  without  even  looking  at  your 
footnote.  Granting  the  right,  you  still  have  to  reckon  separately 
with  the  (lower  of  Congress  to  prevent  its  vindication  by  con* 
trolling  jurisdiction.  May  I  remind  you  of  Sheldon  and  McCardlcl 

A.  There  you  go  oversimplifying  again. 

III.  The  Hearing  oe  Sovereign  Immunity 

Q.  Well,  if  it's  too  simple  for  you,  let  me  complicate  it  a  little 
hit.  Justice  Daniel  mentioned  sovereign  immunity  in  Cary  v. 
Curtis.  That  gives  a  double  reason,  doesn’t  it,  why  Congress  has 
an  absolute  power  over  legal  relations  between  the  Government 
and  private  persons?  If  it  doesn't  want  to  defeat  private  rights 
by  regulating  the  jurisdiction  of  the  federal  courts,  it  can  do  it 
by  withholding  (he  Government’s  consent  to  suit. 

A.  I  can't  deny  that  that  docs  complicate  things.  But  the 
power  of  withholding  consent  isn’t  as  nearly  absolute  as  it  seems. 

{).  What  mitigates  it? 

A.  You  have  to  remember,  in  the  first  place,  that  the  immunity 
is  only  to  suits  against  the  Government.  This  isn’t  the  place  to 
go  into  the  question  of  what  constitutes  such  a  suit.  My  point  now 
is  that  the  possibility  remains,  as  Cary  v.  Curtis  indicates,  of  a 
personal  action  against  an  official  who  commits  a  wrong  in  the 
name  of  the  Government.  Wherever  the  applicable  substantive 
law  allows  such  a  remedy,  the  Government  may  be  forced  to  pro¬ 
tect  its  officers  by  providing  a  remedy  against  itself.  The  validity 
of  any  protection  it  tries  to  give  may  depend  on  its  providing 
such  a  remedy  and,  indeed,  the  validity  of  other  parts  of  its  pro¬ 
gram.  Consider,  for  example,  the  possibility  that  summary  col¬ 
lection  of  taxes  might  be  invalid  if  the  Government  did  not  waive 
its  immunity  to  a  suit  for  refund. 

**  Among  federal  lax  decisions  (he  authority  consists  of  several  esses  which 
could  readily  have  been  disposed  ol  on  the  ground  lhal  Ihe  taxpayer  had  no  right 
to  a  judicial  hearing  if  the  Coutl  had  been  of  that  opinion,  but  In  which  Ihe  Court 
was  at  pains  to  show  that  a  right  satisfying  the  requirements  of  due  process  had 
been  accorded.  See,  In  particular,  Graham  &  Foster  v.  Goodcell,  sis  U.S.  409 
(rqji);  Anniston  Mfg.  Co.  v.  Davis,  jot  U.S.  JJ7  Util)- 

And  the  Court  has  several  times  held  that  the  Due  Process  Clause  of  the  Four¬ 
teenth  Amendment  entitles  the  taxpayer  to  an  opportunity  to  contest  the  legality 
of  state  taxes.  £•(.,  Central  of  Georgia  Ry.  v.  Wright,  so;  U.S.  ts;  <t«o;); 
Brlnkerhoff-Farls  Trust  &  Savings  Co.  v.  Hill,  s»i  US.  6;j  (t$jo). 
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Too,  (he  (lovcrmucnl  may  hr  uiulrr  otlirr  kinds  of  prnrtirnl 
pressure  not  to  Insist  on  Its  immunity.  Tnke  (iovernment  eon- 
tracts,  for  example.  The  law  gives  no  Immunity  against  being 
branded  as  a  defaulter.  The  business  of  the  (iovernment  requires 
that  people  be  willing  to  contract  with  it.** 

Finally,  no  democratic  government  can  be  immune  to  the 
claims  of  justice  and  legal  right.  The  force  of  those  elnims  of 
course  varies  in  different  situations.  If  private  proprrty  is  taken, 
for  example,  the  claim  for  just  compensation  has  the  moral  sanc¬ 
tion  of  an  express  constitutional  guarantee;  and  it  is  not  surpris¬ 
ing  that  there  is  a  standing  consent  to  that  kind  of  suit.*'  And 
where  constitutional  rights  are  at  stake  the  courts  are  proprrly 
astute,  in  construing  statutes,  to  avoid  the  conclusion  that  Con¬ 
gress  intended  to  use  the  privilege  of  immunity,  or  of  withdrawing 
jurisdiction,  in  order  to  defeat  them.*5 

IV.  Limitations  on  tiif  Jurisdiction  of  Hn korck mknt 
Courts  and  Courts  in  tiik  Position  ok  Knkorckmi-.nt 
Courts:  Tiik  Possum. itv  ok  Judicial  Control 

().  Let's  stop  beating  around  the  bush  ami  gel  to  the  central 
question.  The  bald  truth  is  this,  isn’t  it,  that  the  power  to  regulate 
jurisdiction  is  actually  a  |Hnver  to  regulate  rights  —  lights  to  judi¬ 
cial  process,  whatever  those  are,  and  substantive  rights  generally? 
Why,  that  must  be  so.  What  can  a  court  do  if  Congress  says  it 
has  no  jurisdiction,  or  only  a  restricted  jurisdiction?  It’s  helpless 
—  helpless  even  to  consider  the  validity  of  the  limitation,  let  alone 
to  do  anything  about  it  if  it’s  invalid. 

A.  Why,  what  monstrous  itlogic!  To  build  up  a  mere  power 
to  regulate  jurisdiction  into  a  power  to  affect  rights  having  nothing 
to  do  with  jurisdiction!  And  into  a  power  to  do  it  in  contradiction 
to  all  the  other  terms  of  the  very  document  which  confers  the 
power  to  regulate  jurisdiction! 

*MThis  pressure  made  Itself  felt  even  before  the  Civil  War  and  resulted  In  ft 
blanket  consent  to  suit  in  the  Court  of  Claims.  See  generally  Richardson,  History, 
Ji  RtsniciioN  and  Tracticr  op  Titr.  Court  op  Claims  (2d  ed.  1885). 

34  28  U.S.C.  if  i.uft  (a)(j),  MOiO)  (Supp.  195a). 

uEt  %  Lynch  v.  United  States,  291  U  S.  571  (19.14);  He  La  Rama  S.S.  Co.  v. 
United  States,  344  US.  386  (1953);  r/.  Bruner  v.  United  Stales,  343  U.S.  111 
(1952)  (withdrawal  of  Jurisdiction  affecting  only  the  number  of  tribunals  author- 
lied  to  hear  a  claim). 

For  an  instance  of  construction  of  the  scope  of  consent  In  light  of  constitutional 
considerations,  see  Clark  v.  Uebersee  Flninr-Korporatlon,  331  U.S.  4S0,  487-W 
(t*4?>. 
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Q.  Will  you  please  explain  what’s  wrong  with  the  logic? 

A.  What’s  wrong,  for  one  thing,  is  that  It  violates  a  necessary 
|H>slulntc  of  constitutional  government  —  that  a  court  must  al¬ 
ways  be  available  to  pass  on  claims  of  constitutional  right  to  judi¬ 
cial  process,  and  to  provide  such  process  if  the  claim  is  sustained. 

().  Whose  Constitution  arc  you  talking  about  —  Utopia’s  or 
ours? 

A.  Ours.  It’s  a  perfectly  good  Constitution  if  we  know  how 
to  interpret  it. 

Q.  Have  you  got  the  patience  to  spell  out  just  what  my  fal¬ 
lacies  are? 

A.  There  are  so  many  of  them  it  will  take  a  little  time. 

Let’s  start  with  the  most  obvious  one.  Your  point,  at  best,  can 
apply  only  to  plaintiffs.  Perhaps  a  plaintiff  docs  have  to  take  what 
Congress  gives  him  or  doesn’t  give  him,  although  I  have  my 
doubts  about  it.  Hut  surely  not  a  defendant.  It’s  only  a  limitation 
on  what  a  court  can  do  once  it  has  jurisdiction,  not  a  denial  of 
jurisdiction,  that  can  hurt  a  defendant.  And  if  the  court  thinks 
the  limitation  invalid,  it’s  alwnys  in  a  position  to  say  so,  and  either 
to  ignore  it  or  let  the  defendant  go  free.  Crowell  v.  Benson  **  and 
the  Yakus  31  case  make  that  clear,  don’t  they? 

Q.  You’re  saying,  then,  that  the  power  to  regulate  jurisdiction 
is  subject  in  part  to  the  other  provisions  of  the  Constitution? 

A.  No.  It’s  subject  in  whole  not  in  part.  My  point  is  simply 
that  the  difficulty  involved  in  asserting  any  judicial  control  in 
the  face  of  a  total  denial  of  jurisdiction  doesn’t  exist  if  Congress 
gives  jurisdiction  but  puts  strings  on  it. 

I’m  also  pointing  out  more  than  that.  When  the  way  of  exercis¬ 
ing  jurisdiction  is  in  question,  rather  than  its  denial,  the  constitu¬ 
tional  tests  arc  different. 

It’s  hard,  for  me  at  least,  to  read  into  Article  III  any  guarantee 
to  a  civil  litigant  of  a  hearing  in  a  federal  constitutional  court 

3<l  285  U.S.  22  (1932).  In  accordance  with  the  statutory  procedure,  Benson 
brought  suit  to  enjoin  enforcement  of  a  compensation  award  under  the  Federal 
Longshcyemen’s  and  Harbor  Workers*  Compensation  Act  on  the  ground  that  the 
injured  worker  was  not  in  his  employ  and  the  claim,  therefore,  was  not  within  the 
jurisdiction  of  the  commissioner  making  the  award.  After  bearing  evidence  de  novo 
on  the  issue,  the  district  court  restrained  enforcement.  The  Supreme  Court  affirmed 
the  judgment  construing  the  statute  aj  requiring  trial  de  novo  on  “jurisdictional" 
and  "constitutional”  facts.  The  Court  took  the  view  that  Congress  could  not  make 
an  agency's  determination  of  such  facts  binding  upon  the  courts  and  that  such  a 
limitation,  therefore,  was  not  to  be  implied. 

37  Yakus  v.  United  States,  jii  U.S.  414  <I944>.  See  note  20  s*pr*. 
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(outside  the  original  Jurisdiction  of  the  Supreme  Court)  If  Con¬ 
gress  chooses  to  provide  some  alternative  procedure.  The  alterna¬ 
tive  procedure  may  be  unconstitutional.  But,  if  so,  it  seems  to 
me  it  must  be  because  of  some  other  constitutional  provision,  such 
as  the  Due  Process  Clause. 

On  the  other  hand,  If  Congress  directs  an  Article  III  court  to 
decide  a  case,  1  can  easily  read  into  Article  Ufa  limitation  on  the 
power  of  Congress  to  tell  the  court  how  to  decide  it.  Rutledge 
makes  that  point  clearly  in  the  Yakus  case,’1*  as  the  Court  itself 
made  It  clear  long  ago  In  United  States  t>.  Klein.30  Thai’s  the 
reason,  isn’t  it,  why  Hughes  invokes  Article  III  as  well  as  the 
Fifth  Amendment  in  Crowell  v.  Henson ?  As  he  says,  the  case  was 
one  “where  the  question  concerns  the  proper  exercise  of  the  judi¬ 
cial  power  In  enforcing  constitutional  limitations.” 40 

Q.  But  Crowell  v.  Henson  wasn’t  an  enforcement  case.  It  was 
a  suit  by  an  employer  to  set  aside  an  award  in  favor  of  an  em¬ 
ployee. 

A.  Under  the  Act  the  award  was  enforceable  only  by  judicial 
process.  Congress  chose  to  give  the  employer  a  chance  to  chal¬ 
lenge  an  award  in  advance  of  enforcement  proceedings.  The 
Court  was  certainly  entitled  to  assume  in  those  circumstances, 
wasn’t  it,  that  whatever  would  invalidate  an  award  in  enforcement 
proceedings  would  invalidate  it  also  in  an  advance  challenge? 

Q.  I  guess  so.  But  that  brings  a  lot  of  cases  involving  plain¬ 
tiff’s  rights  within  the  sweep  of  your  principle,  doesn’t  it? 

A.  Yes,  when  the  plaintiffs  are  prospective  defendants.  What 
you  have  to  keep  your  eye  on,  when  a  plaintiff  is  attacking  govern¬ 
mental  action,  is  whether  the  action  plays  a  part  in  establishing 
a  duty  which  later  may  be  judicially  enforced  against  him.  If  so, 

**  Id.  at  463-68. 

**  13  Wall.  tiS  (U.S.  1871).  Klein  recovered  Judgment  In  the  Court  of  Claims 
under  the  Civil  War  enemy  property  acts  which  provided  for  the  recovery  of 
captured  property  or  Its  value  by  the  former  owners  if  they  had  not  been  disloyal 
or  bad  received  a  pardon.  While  the  case  was  pending  on  appeal  to  the  Supreme 
Court,  Congress  enacted  a  statute  providing  that  in  any  case  in  which  it  appeared 
that  the  claimant  had  received  a  pardon  containing  a  recital  of  previous  disloyalty, 
tbe  recital  should  be  conclusive  evidence  of  disloyalty,  and  the  Court  of  Claims  or 
the  Supreme  Court  should  lose  jurisdiction  and  should  dismiss  the  claim  forthwith. 
Tbe  Supreme  Court  held  the  act  unconstitutional  and  declined  to  apply  it  in 
Klein's  case.  The  Court  recognised  tbe  power  of  Congress  to  regulate  both  its  own 
Jurisdiction  and  that  of  the  Court  of  Claims,  but  held  the  statute  an  attempt  to 
prescribe  a  rule  of  decision  retroactively,  and  hence  an  invasion  of  the  judicial 
function. 

wj8j  VS.  at  38. 
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the  court  has  to  decide  as  a  matter  of  construction  —  Including 
possible  problems  of  separability  —  whether  an  objection  to  a 
limitation  on  jurisdiction  can  be  raised  only  in  enforcement  pro¬ 
ceedings  or  can  be  asserted  in  advance. 

Because  of  the  wide  power  of  Congress  In  the  selection  of  reme¬ 
dies,  which  I  spoke  of  before,  the  question  usually  is  one  of  con¬ 
struction.  But  the  inference  ordinarily  should  be  in  favor  of  mak¬ 
ing  the  statute  workable  and  constitutional  as  a  whole.  Once  that 
inference  is  drawn,  the  court  in  the  advance  proceeding  is  sub¬ 
stantially  In  the  position  of  an  enforcement  court. 

Q.  You  mean  that  in  an  advance  challenge  the  court,  regard¬ 
less  of  any  restriction  on  its  jurisdiction,  should  consider  and  de¬ 
cide  any  question  which  it  thinks  the  plaintiff  would  have  a  right 
to  have  it  decide  if  he  were  a  defendant? 

A.  I  think  you're  hitting  it.  If  the  court  disposes  of  the  case 
on  the  advance  challenge,  the  decision  will  be  res  judicata.  And 
so,  if  the  court  thinks  the  restriction  invalid,  it  has  only  the  two 
choices  of  disregarding  it  or  refusing  to  proceed  to  a  decision  and 
thus  forcing  the  government  to  bring  an  enforcement  proceeding. 
Since  the  purpose  of  the  advance  challenge  is  to  make  an  enforce¬ 
ment  proceeding  unnecessary,  the  court  ought  ordinarily,  as  a 
matter  of  statutory  construction,  to  make  the  first  choice  and 
treat  the  plaintiff  now  as  if  he  were  a  defendant. 

Q.  Well,  I'll  admit  that  all  this  makes  Sheldon  and  McCordle 
a  little  less  frightening.  But  only  a  little  less  so.  I'm  wondering 
what  there  is  to  prevent  Congress  from  by-passing  the  courts 
altogether.  If  a  court  has  no  jurisdiction  at  all,  it  obviously  can’t 
seize  on  the  excuse  of  merely  invalidating  a  limitation  on  its  juris¬ 
diction. 

But  before  I  ask  you  about  that,  let’s  see  what  Congress  would 
have  to  gain  by  it  —  or  the  defendants  to  lose.  When  you  come 
right  down  to  it,  what  are  the  rights  of  a  defendant  in  an  enforce¬ 
ment  proceeding? 

V.  Limitations  on  the  Jurisdiction  of  Enforcement 
Courts:  Their  Validitv 

A.  The  Yakus  case  and  Crowell  v.  Benson  give  you  a  good 
starting-point.  Most  people  reading  Yakus  concentrate  on  what 
the  Court  said  Congress  could  do,  and  reading  Crowell  concen- 
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trate  on  what  it  said  Congress  could  not  do.  I  hope  you  won’t 
make  those  simple  mistakes. 

Q.  You'll  have  to  spell  that  out  for  me.  Take  Crowell  first. 

A.  Civil  Defendants 

A.  Well,  the  solid  or  apparently  solid  thing  about  Crowell  is 
the  holding  that  administrative  findings  of  non-constitutional  and 
non-jurisdictional  facts  may  be  made  conclusive  upon  the  courts, 
if  not  infected  with  any  error  of  law,  as  a  basis  for  judicial  en¬ 
forcement  of  a  money  liability  of  one  private  person  to  another. 

Q.  What’s  so  surprising  about  that? 

A.  It’s  worth  thinking  about  even  as  a  matter  of  due  process 
and  Article  III  judicial  power.  But  stop  and  think  particularly 
about  the  Seventh  Amendment. 

Q.  No  right  of  jury  trial  in  admiralty. 

A.  Good.  But  the  Seventh  Amendment  hasn't  been  treated  as 
standing  in  the  way  of  the  Crowell  result  even  when  the  admiralty 
answer  wasn’t  available.  Administrative  proceedings  haven’t  been 
regarded  as  “suits  at  conmon  law.” 41 

Q.  My,  the  Seventh  Amendment  might  have  been  a  major  safe¬ 
guard  against  bureaucracy  with  a  little  different  interpretation, 
mightn’t  it? 

A.  Don’t  build  it  up  too  much.  How  many  administrative  ar¬ 
rangements  can  you  think  of  that  involve  establishment  of  a 
money  liability? 

Q.  I’m  still  interested  in  what  Crowell  said  Congress  could  not 
do.  Isn’t  that  solid? 

A.  Not  very.  So  far  as  the  case  insists  on  trial  de  novo,  it 
seems  clear  it  has  no  germinal  significance.48  Do  you  think  it 
should  have? 

Q.  But  Crowell  also  spoke  of  the  right  to  have  the  independent 
judgment  of  a  court  on  constitutional  and  jurisdictional  facts. 
That’s  important,  isn’t  it,  even  if  the  court  is  confined  to  the  ad¬ 
ministrative  record? 

41  St*,  Wickwlre  v.  Relnccke,  *75  U.S.  ioi,  105-06  (19*7);  NLRB  v. 
Jones  &  Laughlin  Steel  Corp.,  jot  U.S.  1,  48-49  (1957).  The  few  eases  are  collected 
In  Davis,  Administrative  Law  505-06  (1951). 

4*Sce,  t-t-,  South  Chicago  Coal  &  Dock  Co.  v.  Bassett,  509  U.S.  151,  157-58 
(1940);  Davis  v.  Department  of  Labor,  317  U.S.  149,  156-57  (1941);  Cardillo  v. 
Liberty  Mutual  Ins.  Co.,  330  U.S.  469  (1947);  Alabama  Public  Service  Comm’n 
v.  Southern  Ry.,  341  U.S.  341  (1951).  And  see  Schwarts,  Poes  the  Ghost  oj 
Crowell  v.  Benton  StUl  Wolht,  98  U.  or  Pa.  L.  Rev.  163  (1949). 
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A.  It’s  a  right  with  very  different  implications.  That  was  the 
right  insisted  on  in  the  Ben  Avon  case  41  on  review  of  a  state  court 
decision,  where  of  course  it  had  to  be  rested  solely  on  due  process. 
|  The  Ben  Avon  part  of  the  Crowell  holding  was  reaffirmed  in 
’  1936,  although  in  somewhat  less  rigorous  form,  in  St.  Joseph  Stock 

Yards  Co.  v.  United  States.**  That  was  a  case  coming  from  a 
three-judge  district  court  involving  a  rate  order  of  the  Secretary 
of  Agriculture  under  the  Packers  and  Stockyards  Act.  The  judg¬ 
ment  sustaining  the  order  was  affirmed.  But  Chief  Justice  Hughes, 
prompted  by  the  lower  court’s  expression  of  doubts,  went  out  of 
■  his  way  to  emphasize  that  an  “independent  judiciat  judgment  on 
the  facts”  (which  actually  had  been  exercised)  was  constitution¬ 
ally  necessary.  He  added,  however,  that  such  a  judgment  “does 
not  require  or  justify  disregard  of  the  weight  which  may  properly 
attach  to  findings  upon  hearing  and  evidence.” 46  Justice  Bran- 
dels,  concurring  in  result  with  Justices  Stone  and  Cardozo,  thought 
that  “no  good  reason  exists  for  making  special  exception  of  issues 
of  fact  bearing  upon  a  constitutional  right.”  **  He  said: 

The  supremacy  of  law  demands  that  there  shall  be  an  opportunity 
to  have  some  court  decide  whether  an  erroneous  rule  of  law  was  applied; 
and  whether  the  proceeding  in  which  facts  were  adjudicated  was  con¬ 
ducted  regularly.  To  that  extent,  the  person  asserting  a  right,  whatever 
its  source,  should  be  entitled  to  the  independent  judgment  of  a  court  on 
the  ultimate  question  of  constitutionality.  But  supremacy  of  law  does 
not  demand  that  the  correctness  of  every  finding  of  fact  to  which  the 
rule  of  law  is  to  be  applied  shall  be  subject  to  review  by  a  court.  If  it  did, 
the  power  of  courts  to  set  aside  findings  of  fact  by  an  administrative 
tribunal  would  be  broader  than  their  power  to  set  aside  a  jury’s  verdict. 
The  Constitution  contains  no  such  command.47 

Q.  Where  does  the  Ben  Avon-Crowell-St.  Joseph  rule  stand 
now? 

I  47  Ohio  Valley  Water  Co.  v.  Ben  Avon  Borough,  153  US.  a8 j  (1910).  The  Ohio 
Supreme  Court  upheld  a  public  utility  rate  established  by  the  slate  utility  com. 
mission,  reversing  the  tower  court  on  the  ground  that  the  state  statute  did  not 
permit  the  court  to  make  findings  of  fact  on  review  and  that  the  commission’s 
valuation  of  the  utility’s  property  was  not  unreasonable  as  a  matter  of  taw.  The 
Supreme  Court  reversed,  holding  that  where  confiscation  of  property  is  claimed 
due  process  requires  an  Independent  Judicial  judgment  on  the  facts.  (Brandcis, 
Holmes,  and  Clarke  dissecting.) 

44  *98  U.S.  38  (1936). 

**ld.  at  S3. 

4*/d.  at  73. 

47  Id.  at  84. 
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A.  Most  commentators  question  its  present  vitality,  at  least 
in  the  Held  of  civil  liability.48  Certainly,  the  recent  decisions  on 
rale-making,  to  which  the  commentators  |>olnt,  reflect  such  altered 
views  of  the  applicable  constitutional  restraints  as  to  leave  little 
room  for  the  Hen  Avon  question  to  arise  within  its  original  field.48 
The  same  thing  is  true  in  other  areas  of  administrative  action. 
Putting  aside  questions  of  personal  liberty  where  the  governing 
criteria  arc  likely  to  be  more  rigorous,  constitutionality,  as  dis¬ 
tinguished  from  statutory  authority,  will  rarely  turn  upon  the  con¬ 
crete  factual  situation  sought  to  be  reviewed. 

Q.  The  Croivcll  case  also  has  a  dictum  that  questions  of  law, 
including  the  question  of  the  existence  of  evidence  to  support  the 
administrative  decision,  must  be  open  to  judicial  consideration.80 
And  you  quoted  Drandeis  as  saying  that  was  necessary  to  the 
supremacy  of  law.  Have  those  statements  stood  up? 

A.  If  I  can  speak  broadly  and  loosely,  I'll  say  yes  —  they  have 
stood  up. 

Shutting  off  the  courts  from  questions  of  law  determinative  of 
enforceable  duties  was  one  of  the  things  Yakus  assumed  that  Con¬ 
gress  could  not  do.  To  be  sure,  that  was  a  criminal  case;  but 
there's  no  reason  to  suppose  the  Court  would  have  made  a  differ¬ 
ent  assumption  if  the  sanction  had  been  civil. 

Q.  How  do  you  explain  cases  like  Gray  v.  Powell ,**  and  NLRB 
v.  Nearst  Publications ,  Inc .?•*  Or,  for  that  matter,  O’Leary  v. 
Brown-Pacific-Hfaxon,  Inc.? 88  Didn’t  these  cases  allow  the  agen¬ 
cies  to  make  Anal  determinations  of  questions  of  law? 

"S«f,  eg.,  Davis,  AnMtKisTMTtvr.  Law  918-11  (1951);  Benjamin,  Judicial 
Revie tr  of  Administrative  Adjudication:  Some  Recent  Decisions  of  the  New  York 
Court  of  Appeals*  4$  Cot.  L.  Rtv.  t,  17-31  (1948), 

0  See  KPC  v.  Natural  Gas  Pipeline  Co.*  315  U.S.  575,  600  (194*);  FPC  v.  Hope 
Natural  Gas  Co.*  320  U  S.  591  (1944);  New  York  v.  United  States,  331  U.S.  284 
(1947). 

However,  the  New  York  Court  of  Appeals  has  held  Itself  bound  by  the  Ben 
Avon  principle  until  it  is  in  terms  repudiated  by  the  Supreme  Court.  Staten  Island 
Edison  Corp.  v.  Maltbie,  196*  N.Y.  374,  75  N.E.td  705  (1947).  And  Massachusetts 
recently  defined  In  Ben  Avon  terms  the  scope  of  review  required  by  Its  own  con¬ 
stitution.  Lowell  Gas  Co.  v.  Department  of  Public  Utilities,  314  Mass.  8o,  84 
N.E.ad  St  1  (1949)* 

10  185  U.S.  at  46,  49-50. 

11 314  U.S.  401  (194})  (upheld  administrative  determination  of  the  meaning 
of  "producer"  in  the  Bituminous  Coal  Act). 

••  311  U-S.  tu  (1944)  (upheld  administrative  determination  of  the  meaning  of 
"employees”  In  the  Wagner  Act). 

M  340  VS.  504  (195O  (upheld  administrative  determination  of  the  meaning  of 
"arising  out  of  and  In  the  course  of  employment"  In  the  Longshoremen’s  Act). 
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A.  That  depends  on  how  you  define  "law.1'  I  think  Professor 
Davis  is  right  in  saying  that  the  term  “law”  in  the  first  sentence 
I  quoted  from  Justice  Brandcis  has  to  be  read  “as  excluding  the 
body  of  rules  and  principles  that  grow  out  of  the  exercise  of  ad- 
minlstrntivc  discretion”  —  at  least  while  the  rules  are  in  process 
of  crystallizing.** 

In  recent  years  we've  recognized  increasingly  a  permissible 
range  of  administrative  discretion  In  the  shaping  of  judicially  en¬ 
forceable  duties.  How  wide  that  discretion  should  be,  and  what 
arc  the  appropriate  ways  to  control  it,  are  crucial  questions  in 
administrative  law.**  But  so  long  as  the  courts  sit  to  answer  the 
questions,  the  spirit  of  Brandcis'  statement  is  maintained.  And, 
since  discretion  by  hy|>othcsis  is  not  law,  the  letter  of  it  is  not  in 
question. 

Q.  But  it's  notorious  that  there  arc  all  kinds  of  administrative 
decisions  that  arc  not  reviewable  at  all.  Professor  Davis  devotes 
a  whole  fat  chapter  to  “Nonrevicwable  Action”  of  administrative 
agencies.** 

A.  Administrative  law  is  a  relatively  new  subject  Naturally 
there  have  been  a  number  of  ill-considered  decisions.  But  if  you 
look  closely  at  Professor  Davis'  cases  you’ll  find  that  almost  all 
of  them  arc  distinguishable.  Many  of  them  don’t  involve  judi¬ 
cially  enforceable  duties  of  the  complaining  party  at  all.  Others 
involve  political  questions,  or  administrative  questions  in  the  old- 
fashioned  sense.®7  Still  others  turn  on  this  point  of  administrative 
discretion  we  were  just  talking  about.  The  remainder  were  not 
themselves  enforcement  cases,  and  the  opinions  simply  didn’t  face 
up  to  the  question  whether  the  validity  of  the  restriction  on  juris¬ 
diction  should  be  judged  as  it  would  be  in  an  enforcement  pro¬ 
ceeding. 

Name  me  a  single  Supreme  Court  case  that  has  squarely  held 

*‘Sce  Davis,  Administrative  Law  33-34  (1951)-  Note  that  }  10  of  the  Ad¬ 
ministrative  Procedure  Act  does  not  provide  for  judicial  review  when  "agency 
action  Is  by  law  committed  to  agency  discretion."  However,  I  10(e)  provides  for 
the  setting  aside  of  agency  action  which  constitutes  an  abuse  of  discretion.  60 
Stat.  J43,  $  U.S.C.  {  1009(e)  (1946). 

•*  Similar  ye.t  distinct  questions  are  Involved  In  the  problem  of  the  appropriate 
scope  of  administrative  discretion  In  devising  remedies.  See,  t.g.,  Jacob  Siegel  Co. 
v.  FTC,  317  U.S.  6o8,  611  (1946);  FTC  v.  Rubcroid  Co.,  343  U  S.  470  (I9S*>. 

*•  Davis,  Administrative  Law8i*-<7  (1951). 

•T  Sec,  e.g.,  Federal  Radio  Comm’n  v.  General  Electric  Co.,  1*1  US.  464  («9JO) ; 
Federal  Radio  Comm’n  v.  Nelson  Bros.  Co.,  *89  U.S.  »66  (1933);  FPC  v.  Idaho 
Power  Co.,  344  U.S.  17  C 195*). 
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that,  in  a  civil  enforcement  proceeding,  questions  of  law  can  be 
validly  withdrawn  from  the  consideration  of  the  enforcement 
court  where  no  adequate  opportunity  to  have  them  determined 
by  a  court  has  been  previously  accorded.5*  When  you  do,  I’m  go- 
ing  back  to  re-think  Marbury  v.  Madison 

Q .  You  put  a  lot  of  weight  on  the  point  of  whether  an  enforce* 
able  legal  duty  is  involved,  don’t  you? 

A .  Yes.60 

B.  Criminal  Defendants 

Q.  You  haven’t  mentioned  criminal  defendants  so  far.  I  sup¬ 
pose  that  all  you’ve  said,  and  more,  applies  to  them.  They  have 
a  right  to  trial  by  jury  that  isn’t  limited  to  offenses  that  were 
crimes  at  common  law  —  and  a  lot  of  other  specific  guarantees, 
too. 

A .  Well,  the  same  basic  point  certainly  ought  to  apply.  I  don’t 
believe  that  courts  can  be  given  criminal  jurisdiction,  and  at  the 
same  time  be  told  to  exercise  it  in  violation  of  the  Constitution. 
Yakus,  at  least,  went  on  that  basis.  It  dealt  directly  with  the 
scope  of  constitutional  rights,  with  no  nonsense  about  any  ques¬ 
tion  being  foreclosed  by  the  power  to  regulate  jurisdiction. 

M  It  a  prior  opportunity  for  review  by  a  legislative  court,  such  as  the  Tax 
Court,  be  regarded  as  adequate,  the  procedure  for  renegotiation  of  war  contracts 
involves  no  such  problem.  Otherwise,  it  may. 

The  renegotiation  provisions  often  operate  in  invltum,  without  notice  when 
the  contract  was  made,  in  Lichtcr  v.  United  States,  334  U.S.  741  (1048),  the  Court 
held  that  a  federal  district  court  could  not  redetermine  excessive  profits  in  an 
enforcement  proceeding  brought  by  the  United  States,  since  the  exclusive  remedy 
was  a  petition  for  redetermination  (n  the  Tax  Court.  This  left  open  the  question 
whether  the  Tax  Court1*  decision  is  reviewablc  either  in  a  court  of  appeals  or  in 
an  enforcement  proceeding  in  the  district  court  after  the  contractor  has  exhausted 
his  prior  remedies.  Some  of  the  issues  in  such  cases,  it  should  be  noted,  turn  upon 
the  exercise  of  discretion;  but  others  involve  clear  questions  of  law. 

One  court  of  appeals  has  read  the  statutes  as  foreclosing  the  usual  review  of 
Tax  Court  decisions.  French  v.  War  Contracts  Price  Adjustment  Board,  182  F.id 
560  (Qth  Cir.  1950).  Another  has  found  power  to  review  a  narrow  group  of  con* 
siltutlonal  and  jurisdictional  questions.  See,  e.g.,  Maguire  Industries,  Inc.  v.  Sec¬ 
retary  of  War,  185  F.id  434  (D.C.  Cir.  1950).  The  enforcement  question  seems  not 
to  have  been  presented.  See  generally  Brauchcr,  The  Renegotiation  Act  of  wsh 
66  Ha*v.  L.  Rev.  270, 3 os-i*  <»9S»). 

11 1  Cranch  137  (U.S.  1803). 

•°C/.  I  io,  Administrative  Procedure  Act,  60  Stat.  243,  $  U.S.C.  |  1009  (1946): 

Except  so  far  as  (1)  statutes  preclude  judicial  review  or  (2)  agency  action  is 
by  law  committed  to  agency  discretion  — 

(b)  .  .  .  Agency  action  shall  be  subject  to  judicial  review  in  civil  or  crimintl 
proceedings  for  judicial  enforcement  except  to  the  extent  that  prior,  adequate,  and 
exclusive  opportunity  for  such  review  is  provided  by  law. 


J, IMITATION  MK  Al'l'KI.IiATK  .IIIIIIKIllCTTON 


817 


Whether  the  courts  define  the  rights  too  narrowly  or  too  broadly, 
they  are  there  to  declare  them  —  and  whenever  appropriate  to 
overrule  and  re-dcclare. 

There  Is  significance,  moreover,  in  the  conformities  to  the  tra¬ 
ditional  pattern  of  a  criminal  trial  which  Yakus  assumed  to  be 
necessary  as  well  as  in  the  departures  which  it  sanctioned.  The 
departures  were  the  withdrawal  from  the  court  or  jury  of  certain 
questions  of  legislative  fact  and  from  the  court  of  certain  ques¬ 
tions  of  law.  Rut  these  departures  were  sanctioned  only  because 
an  alternative  procedure  had  been  provided  which,  in  the  exigen¬ 
cies  of  the  national  situation,  the  Court  found  to  be  adequate.  The 
alternative  procedure  for  the  decision  of  the  questions  of  law  was 
in  a  court;  and  everybody  assumed  it  had  to  be. 

Q.  Docs  Yakus  mark  the  maximum  inroad  on  the  rights  of  a 
criminal  defendant  to  judicial  process? 

A.  No,  unfortunately  it  doesn’t.  We  have  to  take  account  of 
two  World  War  II  selective  service  cases,  Palbo  v.  United  States, 91 
and  Estep  v.  United  States.  “By  the  terms  of”  the  selective  serv¬ 
ice  legislation,  as  Justice  Douglas  put  it  in  Estep,  “Congress 
enlisted  the  aid  of  the  federal  courts  only  for  enforcement  pur¬ 
poses.”  02  And  so  the  question  was  sharply  presented  on  what 
terms  that  could  be  done. 

The  Court  held  in  Falbo,  with  only  Justice  Murphy  dissenting, 
that  a  registrant  who  was  being  prosecuted  for  failure  to  report 
for  induction  (or  for  work  of  national  importance)  could  not  de¬ 
fend  on  the  ground  that  he  had  been  wrongly  classified  and  was 
entitled  to  a  statutory  exemption. 

Q.  Doesn’t  that  pretty  well  destroy  your  notion  that  there  has 
to  be  some  kind  of  reasonable  means  for  getting  a  judicial  deter¬ 
mination  of  questions  of  law  affecting  liability  for  criminal  punish¬ 
ment?  All  Congress  has  to  do  is  to  authorize  an  administrative 
agency  to  issue  an  individualized  order,  make  the  violation  of  the 
order  a  crime  in  itself,  and  at  the  same  time  immunize  the  order 
from  judicial  review.  On  the  question  of  the  violation  of  the  order, 
all  the  defendant’s  rights  are  preserved  in  the  criminal  trial,  ex¬ 
cept  that  they  don’t  mean  anything. 

A.  Whoa!  Falbo  doesn’t  go  that  far.  In  Estep,  after  the  fight¬ 
ing  was  over,  the  case  was  explained  —  and  perhaps  it  had  ac¬ 
tually  been  decided  —  on  the  basis  that  the  petitioner  in  failing 


•‘310  US.  $49  t>944). 
**3*7  U5.  114,  ri9  (1946). 
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to  report  for  induction  had  failed  to  exhaust  his  administrative 
remedies.  Considering  the  emergency,  the  requirement  that  claims 
be  first  presented  at  the  induction  center  was  pretty  clearly  a 
reasonable  procedure. 

0,  How  about  Estep ? 

A .  The  petitioner  there  went  to  the  end  of  the  administrative 
road,  and  was  indicted  for  refusing  to  submit  to  induction.  The 
Court  held  that  he  was  entitled  to  make  the  defense  that  the  local 
board  had  “acted  beyond  its  jurisdiction.”  Justice  Douglas, 
speaking  for  himself  and  Justices  Reed  and  Black,  said: 

The  provision  making  the  decisions  of  the  local  boards  “final”  means 
to  us  that  Congress  chose  not  to  give  administrative  action  under  this 
Act  the  customary  scope  of  judicial  review  which  obtains  under  other 
statutes.  It  means  that  the  courts  are  not  to  weigh  the  evidence  to  de¬ 
termine  whether  the  classification  made  by  the  local  boards  was  justified. 
The  decisions  of  the  local  boards  made  in  conformity  with  the  regula¬ 
tions  are  final  even  though  they  may  be  erroneous.  The  question  of 
jurisdiction  of  the  local  board  is  reached  only  if  there  is  no  basis  in 
fact  for  the  classification  which  it  gave  the  registrant.03 

Justices  Murphy  and  Rutledge  concurred  specially  on  the 
ground  that  the  Court's  construction  was  required  by  the  Consti¬ 
tution.  Justice  Frankfurter  thought  the  construction  wrong  but 

w/d.  it  122-23.  JusUce  Douglas  had  a  footnote  here  saying,  “That  is  the 
•cope  of  Judicial  Inquiry  In  deportation  cases  where  Congress  has  made  the  orders 
of  deportation  'final/ M  Query.  See  Lloyd  Sabaudo  Socleta  v.  Kiting,  287  U.S. 
329,  335-3$  (i93>) »  Kessler  v.  Strecker,  307  U.S.  22,  34  (i939) ;  Bridges  v.  Wixon, 
326  US.  t3S  (*945)'  But  </•  Heikkila  v.  Barber,  345  U.S.  229  (1953). 

The  narrow  scope  of  review  which  JusUce  Douglas  describes  was  all  that  was 
given  in  Cox  v.  United  States,  33*  U.S.  442  (1947),  another  selective  service  case. 

In  United  States  v.  Spector,  343  U.S.  169  (1952),  the  Court  upheld  the  con¬ 
viction  of  an  alien  for  wilfully  failing  to  make  timely  application  for  travel  docu¬ 
ments  necessary  for  his  departure  after  a  deportation  order  was  issued.  JusUce 
Jackson  dissented  on  the  ground  that  the  statute  was  unconstitutional,  since  it 
made  the  validity  of  the  deportation  order  conclusive  on  the  enforcement  court. 
The  majority  refused  to  consider  this  objection  on  the  ground  that  it  had  not 
been  argued. 

In  Heikkila  v.  Barber,  the  Court  held  that  an  alien  who  was  at  large  after  an 
order  of  deportaUon,  and  hence  could  not  bring  habeas  corpus,  was  foreclosed  also 
from  getting  a  review  of  the  order  under  |  10  of  the  Administrative  Procedure 
Act,  60  Stat.  243,  5  U.S.C.  I  1009  (1946).  Does  this  indicate  that  such  an  alien  who 
failed  to  seek  travel  papers  would  be  automatically  a  felon,  regardless  of  the  validity 
of  the  order  of  deportation?  In  such  a  case,  at  least,  would  not  the  criminal  court, 
on  proper  objection,  be  bound  to  examine  the  order? 

To  illustrate  the  importance  of  a  prior  admlnistr&Uve  remedy,  compare  United 
States  v.  Ruricka,  329  VS.  287  (1946),  with  Stark  v.  Wickard,  311  VS.  iU 
(1944).  See  also  Ewing  v.  Mytlnger  &  Casselberry,  339  U.S.  594  09So). 
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concurred  on  the  ground  that  there  were  other  errors  In  the  trial. 
Justice  Burton  and  Chief  Justice  Stone  dissented. 

Q.  Well,  the  holding  in  the  end  wasn’t  such  a  departure  after 
all,  was  it? 

A.  Stop  and  think  before  you  say  that. 

Except  for  two  Justices  who  are  now  dead,  the  whole  Court 
dealt  with  the  question  as  if  it  were  merely  one  of  statutory  con¬ 
struction.  Three  Justices  of  the  Supreme  Court  of  the  United 
States  were  willing  to  assume  that  Congress  has  power  under 
Article  I  of  the  Constitution  to  direct  courts  created  under  Article 
III  to  employ  the  judicial  power  conferred  by  Article  III  to  con¬ 
vict  a  man  of  a  crime  and  send  him  to  jail  without  his  ever  having 
had  a  chance  to  make  his  defenses.®1  No  decision  in  164  years  of 
constitutional  history,  so  far  as  I  know,  had  ever  before  sanc¬ 
tioned  such  a  thing.  Certainly  no  such  decision  was  cited.  For 
these  three  didn’t  even  see  it  as  a  problem.  There  is  ground  to 
doubt  whether  the  first  three  in  the  majority  did  either. 

Bear  in  mind  that  the  three  dissenters  from  the  Court’s  con¬ 
struction  expressly  recognized  that  the  order  of  induction  might 
have  been  erroneous  in  law.  They  said  that  the  remedy  for  that 
was  habeas  corpus  after  induction.  They  seemed  to  say  that  the 
existence  of  the  remedy  of  habeas  corpus  saved  the  constitution¬ 
ality  of  the  prior  procedure.  That  turns  an  ultimate  safeguard  of 
law  into  an  excuse  for  its  violation.  And  it  strikes  close  to  the  heart 

*4  Would  the  force  of  the  objection  to  a  refusal  to  penult  a  criminal  defendant 
to  show  that  an  order  of  induction  was  erroneous  in  law  be  destroyed  If  It  were 
concluded  that  Congress  might  have  made  such  an  order  a  matter  purely  of  the 
board’s  discretion?  Is  the  power  to  do  that  material  If  the  Congress  never  exerdsed 
It? 

Because  Congress  might  have  excluded  the  courts  altogether  from  the  process 
of  raising  an  army  in  crisis,  would  it  follow  that  It  also  has  the  altemaUve  of  using 
them  for  the  limited  purpose  of  punishing  as  a  civil  crime  a  violation  of  a  purely 
discretionary  determination? 

In  criminal  prosecutions  of  draft  evaders  during  World  War  I,  the  question  of 
the  finality  of  the  draft  board’s  classifications  apparently  did  not  arise.  See  Bell, 
Selective  Service  and  the  Courts,  s8  A.B.A.J.  164,  167  (194s).  However,  the 
courts  were  in  general  agreement  that  habeas  corpus  would  be  granted  after  induc¬ 
tion  where  the  classification  was  arbitrary  or  not  based  on  substantial  evidence. 
S.g.,  Arbitman  v.  Woodside,  158  Fed.  441  {4th  Cir.  1919).  See  also  cases  collected  in 
Bullock,  Judicial  Review  of  Selective  Sendee  Board  Classifcatlosu  by  Habeas 
Corpus,  10  Gto.  Wash.  L.  Rev.  817,  8S9  n.7  (194s).  There  wu  some  suggestion 
that  a  draftee  could  only  obtain  judicial  review  after  Induction.  See  United  States 
ex  rel.  Roman  v.  Rauch,  ij)  Fed.  814  (S.D.N.Y.  1918).  But  tee  Angehis  v. 
Sullivan,  *46  Fed.  j4  (sd  Cir.  1917)  (injunction  against  issuance  of  induction  order 
denied  because  common  law  certiorari  was  available). 
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of  one  of  (he  main  dieses  of  this  discussion  —  (lint  so  long  at  least 
ns  Congress  (eels  impelled  to  invoke  the  assistance  of  courts,  the 
supremacy  of  law  in  their  decisions  is  assured. 

VI.  Denial  of  Jurisdiction:  Withholding  from  Plaintiffs 
Affirmative  Governmental  Aid 

Q,  So  much  for  defendants  and  prospective  defendants.  How 
about  other  kinds  of  plaintiffs?  Have  they  any  rights? 

A,  before  we  can  even  stnrt  denting  with  that  question,  we'll 
have  to  break  it  down  into  parts.  An  initial  division  which  1  find 
useful  is  between  plaintiffs  who  are  simply  trying  to  get  the  Gov¬ 
ernment's  help,  and  those  who  are  trying  to  protect  themselves 
against  extra-judicial  governmental  coercion  —  and  whose  claims 
thus  reach  much  more  closely  to  the  foundations  of  liberty.  Let’s 
take  the  first  group  first,  breaking  it  into  two  sub-groups. 

A.  Plaintiffs  Wanting  to  Enforce  Other  Private  Persons '  Duties 

Q.  I)o  men  have  a  constitutional  right  to  judicial  assistance 
against  their  fellow  men? 

A,  Very  possibly,  at  least  when  rights  of  action  have  already 
accrued.  The  portal-to*portal  cases  illustrate  one  type  of  problem 
of  this  kind.  You  will  remember  that  when  Congress  acted  to 
deprive  both  state  and  federal  courts  of  jurisdiction  to  entertain 
the  bonanza  claims  under  the  Fair  Labor  Standards  Act  to  which 
previous  Supreme  Court  decisions 44  had  unexpectedly  given  rise, 
it  was  careful  at  the  same  time  to  outlaw  the  substantive  liability.44 

Q.  Why  was  that  necessary  when  no  court  was  left  with  juris¬ 
diction  to  enforce  the  liability? 

A.  A  few  district  courts  looked  at  it  that  way,  but  the  courts 
of  appeals  were  mostly  perspicacious  enough  to  see  that  a  total 
denial  of  any  remedy,  in  either  the  state  or  federal  courts,  was 
not  a  mere  regulation  of  jurisdiction.  They  applied  the  Act  only 
after  they  had  satisfied  themselves  that  the  liability  had  been 
validly  extinguished.47 

44  Tennessee  Coil  Co.  v.  Muscoda  Local,  jn  US.  590  (1944);  Jewell  Ridge 
Corp.  v.  Local  No.  6167,  jij  US.  161  (1945);  Anderson  v.  Ml.  Clemens  Pottery 
Co,  j»S  US.  680  (1946). 

44 61  Stat.  84  (1947).  *9  U.S.C.  It  >$!  el  uq.  (Supp.  1951). 

4t  Battaglia  v.  General  Motors  Corp,  169  F.td  154, 157  (id  Cir.  1948),  followed 
in  Addison  v.  Huron  Stevedoring  Corp,  id  Clr,  March  10,  1953.  In  Seese  v. 
Bethlehem  Steel  Co,  168  F.id  jS  (4th  Cir.  1948),  Chief  Judge  Parker  approached 
the  decision  of  the  question  by  sustaining  the  section  destroying  the  claim  to  back 
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().  Then  this  is  a  clear  ease  of  plaintiffs  who  do  have  a  con¬ 
stitutional  right  of  access  to  a  federal  court  with  Jurisdiction  to 
pass  on  the  merits  of  their  claims,  isn’t  It? 

A.  Not  so  fast.  We  can't  he  sure  of  that,  'flic  Supreme  Court 
never  granted  certiorari;  and  perhaps  the  courts  of  appeals’  deci¬ 
sions  arc  to  he  explained  on  grounds  of  statutory  construction, 
or  more  accurately  of  separability.  Perhaps  the  courts  were 
simply  unwilling  to  believe  that  Congress  would  have  wanted  the 
withdrawal  of  Jurisdiction  to  he  effective  if  the  substantive  action 
were  Invalid. 

Q.  You  indicated  that  there  was  another  type  of  ease  In  this 
group. 

A.  Yes.  Congress  hasn’t  often  tried  to  take  away  preexisting 
rights  of  action  for  Judicial  relief  between  private  persons.  The 
question  is  more  likely  to  arise  when  a  private  plaintiff  complains 
of  the  refusal  of  an  administrative  agency  to  make  an  order,  fa¬ 
vorable  to  him,  against  another  private  person. 

A  good  illustration  of  this  latter  type  is  the  situation  in  Crowell 
v.  Henson  **  itself.  Suppose  the  plaintiff  complaining  of  the  ad¬ 
ministrative  decision  in  that  case  had  been  an  employee  denied 
an  award  instead  of  an  employer  called  upon  to  pay  one.  Do  you 
think  the  Court  would  have  written  the  same  opinion? 

Q.  Why  not? 

A.  The  employer  in  the  actual  case  was  being  made  to  do 
something  to  his  disadvantage.  The  employee  in  the  supposed 
case  simply  failed  to  gain  a  hoped-for  advantage.  Do  the  two 
have  an  equal  warrant  to  appeal  to  the  courts?  The  employee, 
after  all,  couldn’t  even  prove  the  soundness  of  his  claim  to  the 
agency  created  for  his  special  protection. 

Haven’t  you  noticed  how  frequently  the  protected  groups  in  an 
administrative  program  pay  for  their  protection  by  a  sacrifice  of 
procedural  and  litigating  rights?  The  agency  becomes  their  cham¬ 
pion  and  they  stand  or  fall  by  it.  Does  this  phenomenon  reflect  a 
disregard  or  a  recognition  of  the  equities  of  the  situation?  •• 

pay  and  then  adding:  "Whether  the  dental  of  Jurisdiction  would  be  valid  If  the 
provision  striking  down  the  claims  were  invalid  Is  a  question  which  does  not  arise." 
Id.  at  65.  The  cases  are  collected  In  Thomas  v.  Carnegie- Illinois  Steel  Corp.t  174 
P.ad  711  (3d  Clr.  1949)* 

ei  See  note  36  supra. 

••See,  e.g.t  Amalgamated  Utility  Workers  v.  Consolidated  Edison  Co.,  309  U.S. 
*61  (1940).  But  e/.  Parker  v.  Fleming,  3*9  U.S.  $31  0947)*  See  Jaffe,  Tki 
Individual  Right  to  InltlaU  Administrate  Prousi ,  as  Iowa  L.  Rev.  485  (*940>; 
Davis,  Admihistsative  Law  460-64. 676-717  (195O. 
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Q.  I  can  see  the  force  of  that  point  if  the  employee  were  getting 
something  he  never  had  before  —  lijje  a  consumer  under  the  Fed¬ 
eral  Food,  Drug,  and  Cosmetic  Act.  But  the  compensation  sys¬ 
tem  was  imposed  on  longshoremen  in  lieu,  at  least  in  part,  of 
prior  rights  of  action  at  law  and  in  admiralty. 

A.  Yes,  that  does  seem  to  make  a  difference. 

I  wonder  what  you  would  think  of  Switchmen’s  Union  v.  Na¬ 
tional  Mediation  Board ,T0  There  the  union  brought  suit  under  the 
general  federal  question  jurisdiction  to  set  aside  a  Board  order 
designating  a  rival  union  as  the  authorized  collective  bargaining 
representative.  The  union  said  the  order  was  based  on  a  mis¬ 
construction  of  the  statutory  provisions  concerning  the  appropri¬ 
ate  bargaining  unit.  But  the  Court  collected  from  the  silence  of 
the  statute  an  intention  of  Congress  to  preclude  judicial  review, 
and  held  that  the  alleged  error  of  law  could  not  be  examined. 

Q.  The  order,  I  suppose,  resulted  in  an  enforceable  duty  of  the 
employer  to  bargain  with  the  designated  union? 

A.  Yes. 

Q.  Then  if  the  employer  had  been  denied  review,  the  case  would 
have  met  the  challenge  with  which  you  ended  the  last  section? 

A.  That’s  right.  And  Justice  Douglas’  opinion  would  apply  to 
the  employer  just  as  readily  as  to  the  union.  But  you’d  never 
gather  from  what  he  said  a  whisper  of  a  suggestion  that  any  special 
problem  was  involved. 

Q.  I  gather  that  the  unsuccessful  union  did  not  come  under 
any  enforceable  duty  not  to  bargain? 

A.  That’s  right.  All  it  lost  was  the  liberty  to  bargain  with  an 
employer  free  from  an  enforceable  duty  not  to  bargain  with  it. 

Q.  Then  the  case  is  a  little  like  your  supposititious  inversion  of 
Crowell  v.  Benson.  But  here  the  union’s  interest  actually  seems 
more  important  than  the  employer’s.  Don’t  you  think  the  denial 
of  review  is  pretty  significant? 

A.  Not  very.  Opinions  that  don’t  face  up  to  their  problems 
aren’t  likely  to  have  much  growing  power. 

Q.  Well,  you’ve  got  me  all  up  in  the  air  now.  What’s  the 
answer? 

A.  I  don’t  think  anybody,  including  the  Supreme  Court,  has 
thought  through  to  one.  For  present  purposes  we  don’t  need  to 
exhaust  the  question  of  just  what  constitutional  rights  of  access 
to  courts  there  are  in  this  kind  of  situation.  Our  main  interest  is 
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in  the  question  of  the  extent  to  which  the  power  to  control  juris* 
diction  is  a  power  to  impair  these  rights,  whatever  they  may  be. 
On  this  question  I  think  you’ll  find  that  the  answer  here  falls  in 
with  that  in  the  remaining  groups  of  problems. 

B.  Plaintiffs  Complaining  A  bout  Decisions  In  Connection 
With  N on-Coercive  Governmental  Programs 

Q.  What’s  the  next  group  of  problems? 

A.  It’s  really  a  miscellany  rather  than  a  group.  It’s  all  the 
cases  I  can’t  stop  to  talk  about  now  if  I’m  going  to  avoid  occupy* 
ing  the  held  of  administrative  law  entirely.  Broadly,  it’s  the  cases 
of  plaintiffs  complaining  about  governmental  decisions  which  do 
not  involve  the  direct  coercion  of  private  persons. 

More  specifically,  the  group  includes  problems  with  respect  to 
plaintiffs  who  are  neither  (a)  trying  to  avoid  becoming  defendants, 
nor  (b)  complaining  about  a  governmental  decision  concerning  a 
judicially  enforceable  duty  of  another  private  person,  nor  (c)  com* 
plaining  about  extra-judicial  governmental  coercion  of  themselves. 
For  example,  a  plaintiff  seeking  review  of  a  government  contract¬ 
ing  officer’s  decision  which  he  had  agreed  in  the  contract  should 
be  final.71  Or  a  plaintiff  seeking  some  statutory  benefit  from  the 
government. 

It’s  perfectly  obvious  that  final  authority  to  determine  even 
questions  of  law  can  be  given  to  executive  or  administrative  offi¬ 
cials  in  many  situations  not  having  the  direct  impact  on  private 
persons  of  a  governmentally  created  and  judicially  enforceable 
duty,  or  of  an  immediate  deprivation  of  liberty  or  property  by 
extra-judicial  action.  These  cases,  by  and  large,  are  those  falling 
in  the  third  of  Justice  Curtis’  three  classes  in  Murray’s  Lessee .” 
Some  such  situations  may  rise  to  the  dignity  of  a  constitutional 
problem.  But  whatever  the  constitutional  rights  to  judicial  process 
of  these  plaintiffs  may  be,  the  power  of  Congress  to  impair  them 
seems  to  involve  no  distinctive  problems.  The  problems  appear  to 
be  the  same  as  those  discussed  in  the  next  section. 

VII.  Denial  of  Jurisdiction:  Plaintiffs  Complainino  of 
Extra-Judicial  Governmental  Coercion 

Q.  All  right,  then,  now  comes  the  sixty-four  dollar  question 
we’ve  been  avoiding.  What  happens  if  the  Government  is  hurting 

*'  United  State*  v.  Moorman,  338  U.S. 457  (195°)- 
18  How.  373  (U.S.  1856) ;  sec  note  36  supra. 
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people  and  not  simply  refusing  to  help  them?  Suppose  Congress 
authorizes  a  program  of  direct  action  by  Government  officials 
against  private  persons  or  private  property.  Suppose,  further,  that 
it  not  only  dispenses  with  judicial  enforcement  but  cither  limits 
the  jurisdiction  of  the  federal  courts  to  Inquire  into  what  the 
officials  door  denies  It  altogether. 

A.  Relief  Under  General  Jurisdiction 

A.  You  sound  as  if  you  thought  you  finally  had  me  In  a  corner. 
But  after  what  we've  been  through  the  answer  to  this  one  Is  easy, 
isn't  it  —  so  long  ns  there  is  any  applicable  grant  of  general  juris¬ 
diction? 

Obviously,  the  answer  is  that  the  validity  of  the  jurisdictional 
limitation  depends  on  the  validity  of  the  program  itself,  or  the 
particular  part  of  it  in  question.  If  the  court  finds  that  what  is 
being  done  Is  invalid,  its  duty  is  simply  to  declare  the  jurisdictional 
limitation  invalid  also,  and  then  proceed  under  the  general  grant 
of  jurisdiction. 

Q.  That  can't  be  os  easy  as  you  make  it  sound.  Is  that  what 
the  federal  courts  actually  do? 

A .  That's  what  they've  often  done. 

Take  the  clearest  case  —  an  attempt  by  Congress  to  authorize 
the  administrative  imposition  of  infamous  punishment.  That,  sub¬ 
stantially,  is  Wong  Wing  v.  United  States,11  one  of  the  bulwarks 
of  the  Constitution.  There  Congress  had  directed  that  any  Chinese 
person  adjudged  In  a  summary  proceeding  by  any  judge  or  United 
States  commissioner  to  be  in  the  country  unlawfully  should  first 
be  imprisoned  at  hard  labor  for  not  more  than  a  year  and  then 
deported.  In  the  exercise  of  its  general  jurisdiction  in  habeas 
corpus,  the  Court  ordered  the  prisoners  discharged  from  such  im¬ 
prisonment  —  without  prejudice  of  course  to  their  detention  ac¬ 
cording  to  law  for  deportation. 

In  Lipke  v.  Lederer ,u  the  Court  found  that  a  payment  required 
by  the  tax  laws  was  actually  a  penalty  enforceable  only  by  the 
processes  of  the  criminal  law.  It  exercised  general  federal  ques¬ 
tion  jurisdiction  to  enjoin  summary  collection,  in  spite  of  the 
statute  prohibiting  injunctions  against  federal  taxes. 

Q.  In  those  cases  the  whole  extra-judicial  procedure  was  found 
unconstitutional.  That’s  an  unusual  situation.  What  if  the  party 
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simply  says  that  the  executive  officers  are  proceeding  erroneously 
in  his  particular  ease? 

A.  If  he  has  a  constitutional  right  to  have  that  question  exam¬ 
ined  In  court,  and  the  court  has  general  jurisdiction,  it  can  dis¬ 
regard  any  special  jurisdictional  limitation  and  go  ahead  and  ex¬ 
amine  it. 

That’s  what  the  Court  did,  for  example,  in  Ng  Fung  Ho  v. 
White.1*  That  ease  Involved  an  administrative  order  to  deport 
an  asserted  alien  who  claimed  to  be  a  citizen.  On  habeas  corpus 
the  Court  held  that  the  I)uc  Process  Clause  entitled  the  claimant  to 
a  trial  He  novo  and  an  independent  judicial  judgment  on  the  issue 
of  citizenship;  and  it  directed  the  district  court  to  give  it  to  him. 
Crowell,  you  remember,  relied  on  Ng  Fung  llo. 

Q.  Is  Ng  Fung  Ho  any  more  solid  now  than  Crowell ? 

A.  On  the  trial  dc  novo  |>oint,  maybe  not,  if  Congress  tried  ex¬ 
pressly  to  override  it.  Possibly  not  even  on  the  other  point.  In 
recent  years  Ng  Fung  Ho  has  been  cited  for  the  proposition  that 
judicial  review  may  be  a  constitutional  requirement,  without  sug¬ 
gesting  that  its  scope  includes  an  independent  judgment  on  the 
facts.™  But  I’d  be  surprised  if  the  deportee  claiming  citizenship 
were  ever  denied,  on  the  Issue  of  citizenship,  a  review  at  least  as 
broad  as  that  called  for,  say,  by  Hughes’  formulation  in  St. 
Joseph.11 

Q.  What  about  a  claim  of  citizenship  by  an  applicant  for  ad¬ 
mission  to  the  country? 

’*  7$9  U  S.  ij6  (1911). 

19  See  Estep  v.  United  States,  327  U.S.  114,  no  (1946);  Frankfurter,  J.,  dis¬ 
senting  In  Stark  v.  Wickard,3>!  U.S.  288,31 2  (1944)* 

11  But  eh  Emergency  Detention  Act  of  1950,  {  tn(c),  64  Stat.  1028, 
50  U.S.C.  |  821(c)  fSupp.  1952):  “The  findings  of  the  Board  as  to  the  facts,  If 
supported  by  reliable,  substantial,  and  probative  evidence,  shall  be  conclusive." 
See  Note,  The  internal  Security  Act  0/  1950 ,  5,1  Cot.  L.  Rev.  606,  646  el  seq. 
(1951). 

For  another  problem  akin  to  the  alien  problems  about  to  be  discussed,  but 
touching  the  rights  of  citizens,  consider  passports.  For  years  a  passport  was  a 
mere  facility  and  there  was  substance  in  the  notion  that  its  issuance  rested  in 
administrative  discretion.  But  now  going  abroad  without  a  passport  may  be  a 
crime,  and,  apart  from  that,  you  can’t  ordinarily  get  on  board  a  foreign-bound 
boat  or  plane  without  one.  See  the  pioneering  decision  in  Bauer  v.  Acheson,  106 
F.  Supp.  445  (D.D.C.  1952),  holding  that  the  revocation  of  the  plaintiff’s 
passport  by  the  Secretary  of  State  without  notice  and  hearing  was  “without 
authority  of  law."  See  also  Comment,  Passport  Refusals  for  Political  Reasons: 
Constitutional  issues  and  Judicial  Review,  61  Yale  L.J.  171  (1952);  Note,  Pass - 
potts  and  Freedom  of  Travel:  The  Conflict  of  a  Right  and  a  Privilege ,  41  Geo.  L.J. 

63  (i95*)* 
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A.  That’s  an  interesting  present  problem.  If  United  States  v. 
Ju  Toy  ’*  is  still  law,  the  applicant  for  admission  has  no  right  to  a 
de  novo  review  of  his  claim  of  citizenship.”  But  lots  of  people 
have  doubted  whether  Ju  Toy  could  stand  after  Ng  Pung  Ho. 

The  Ninth  Circuit,  in  particular,  doubts  it,  at  least  as  to  prior 
residents,  and  accords  them  a  dc  novo  inquiry  into  citizenship  in 
habeas  corpus."®  In  1940  Congress  seemed  to  recognize  the  essen¬ 
tial  justice  of  this  position  when  it  provided  a  special  statutory 
procedure  for  a  judicial  determination  of  citizenship.*1  The  Sec¬ 
ond  Circuit  thought  that  this  made  it  unnecessary  to  reexamine 
Ju  Toy.*3  But  the  Immigration  and  Nationality  Act  of  1952  abol¬ 
ished  the  statutory  procedure.*3  And  so,  the  question  whether  the 
Ninth  Circuit  is  right  about  the  scope  of  review  in  habeas  corpus 
has  taken  on  new  importance,  and  is  likely  to  conic  to  a  head  soon. 

Q.  But  even  admitted  aliens  have  access  to  the  courts  on  habeas 
corpus  on  the  question  of  their  right  to  enter  or  remain  in  the 
country,  don’t  they? 

A.  Yes,  although  the  scope  of  review,  of  course,  falls  short 
of  trial  dc  novo.  Indeed,  judicial  review  in  exclusion  and  deporta¬ 
tion  cases  is  one  of  the  most  impressive  examples  of  the  general 
point  I  am  making,  and  currently  provides  a  testing  crucible  of 
basic  principle. 

The  structure  of  review  has  been  developed  by  the  courts  in  the 
face  of  a  statutory  plan  of  administrative  control  which  looked 
neither  to  their  help  nor  interference.  For  years  the  statutes  have 
provided  that  orders  of  the  Secretary  of  Labor  (now  of  the  Attor¬ 
ney  General)  in  these  matters  shall  be  “final.” 

Q.  How  then  can  aliens  have  any  rights  to  assert  in  habeas 
corpus?  I  thought  they  came  and  stayed  only  at  the  pleasure  of 
Congress. 

A.  The  Supreme  Court  seemed  to  think  so,  too,  at  first.  In  its 

*•198  US.  jjj  (1905). 

<7.  Chin  Yow  v.  United  States,  108  U.S.  8  (1908),  per  Holmes,  J.,  in 
which  the  Court,  after  deciding  that  an  applicant  for  admission  claiming  citizen¬ 
ship  had  been  unfairly  deprived  by  the  administrative  officers  of  access  to  evidence 
to  prove  his  case  to  them,  corrected  the  wrong  by  giving  him  a  chance  to  prove  the 
case  to  a  court. 

,0  Carmichael  v.  Delaney,  170  F.ad  139  {9th  Cir.  1948). 

**  Nationality  Act  of  1940, 1  303, 54  Stat.  1171, 8U.S.C.  !  903  (1946). 

•*  United  States  ex  rel.  Chu  Leung  v.  Shaughnessy,  176  F.ad  J49  (»d  Clr.  1949). 

**  See  (  360(a),  66  Stat.  >73, 8  U.S.C.A.  1 1303(a)  (Supp.  193*)-  The  problem  is 
discussed  in  Developments  in  the  Law  —  Immitration  and  Nationality,  66  Harv.  L. 
Rrv.  643. 673-74.  744-45  (I9SJ). 
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earliest  decisions  the  Cburt  started  with  the  premise  of  plenary 
legislative  power  and  on  that  basis  seemed  to  be  prepared  to  take 
the  word  "final”  in  the  statutes  literally  and  to  decline  any  re¬ 
view  whatever,  even  in  deportation  cases.®4 
Before  long,  however,  it  began  to  see  that  the  premise  needed 
to  be  qualified  —  that  a  power  to  lay  down  general  rules,  even  if 
it  were  plenary,  did  not  necessarily  include  a  power  to  be  arbitrary 
or  to  authorize  administrative  officials  to  be  arbitrary.  It  saw 
that,  on  the  contrary,  the  very  existence  of  a  jurisdiction  in  habeas 
corpus,  coupled  with  the  constitutional  guarantee  of  due  process, 
implied  a  regime  of  law.  It  saw  that  in  such  a  regime  the  courts 
had  a  responsibility  to  see  that  statutory  authority  was  not  trans¬ 
gressed,  that  a  reasonable  procedure  was  used  in  exercising  the 
authority,  and  —  seemingly  also  —  that  human  beings  were  not 
unreasonably  subjected,  even  by  direction  of  Congress,  to  an  un¬ 
controlled  official  discretion.*5 


,4The  Chinese  Exclusion  Case,  130  U.S.  581  (1889)  (admission);  Nlsblmura 
EkJu  v.  United  States,  14a  U.S.  651  (189a)  (admission);  Fong  Yue  Ting  v. 
United  States,  149  U.S.  698  (1893)  (deportation) ;  Lem  Moon  Sing  v.  United  States, 
158  U.S.  538  (1895)  (admission);  LI  Sing  v.  United  States,  180  U.S.  486  (1901) 
(deportation);  Fok  Yung  Yo  v.  United  States,  185  US.  196  (190*)  (adrals- 
don) ;  Lee  Lung  v.  Patterson,  186  U.S.  168  (190a)  (admission). 

••The  turning  point  was  the  Japanese  Immigrant  Case  (Yamataya  v.  Fisher), 
>89  U.S.  86  (1903),  Involving  an  Immigrant  taken  Into  custody  for  deportation 
four  days  after  her  landing.  After  referring  to  earlier  cases  died  in  note  84,  supra, 
the  Court  said: 

But  this  court  has  never  held,  nor  must  we  now  be  understood  as  holding,  that 
administrative  officers,  when  executing  the  provisions  of  a  statute  involving  the 
liberty  of  persons,  may  disregard  the  fundamental  principles  that  inhere  in  ‘due 
process  of  law”  as  understood  at  the  time  of  the  adoption  of  the  Constitution. 
One  of  these  principles  is  that  no  person  shall  be  deprived  of  his  liberty  without 
opportunity,  at  some  time,  to  be  heard,  before  such  officers,  in  respect  of  the 
matters  upon  which  that  liberty  depends.  ...  No  such  arbitrary  power  can  exist 
where  the  principles  involved  in  due  process  of  law  are  jecognUed. 

This  is  the  reasonable  construction  of  the  acts  of  Congress  here  In  question, 

and  they  need  not  be  otherwise  interpreted - An  act  of  Congress  must  be 

taken  to  be  constitutional  unless  the  contrary  plainly  and  palpably  appears.  Id . 
at  100-01. 

Compare  Justice  Holmes’  formulation  in  Chin  Yow ,  an  admission  case,  supra 
note  79:  'The  decision  of  the  Department  is  final,  but  that  is  on  the  presupposition 
that  the  decision  was  after  a  hearing  in  good  faith,  however  summary  In  form.” 
308  U.S.  at  1 2. 

For  other  deportation  cases,  see  Low  Wah  Suey  v.  Backus,  225  US.  460,  468 
(1912);  Zakonalte  v.  Wolf,  226  VS.  272,  274-7$  <«9i*>;  United  Sutes  it  rel 
Bilokumsky  v.  Tod,  263  VS.  149.  *56-57  (*9*3>;  Bridges  v.  Wlxon,  3*6  US.  135. 
156  (1945).  See  also  United  States  ex  rel.  Iorio  v.  Day,  34  F.2d  9*0  (2d  Cir.  1919). 
and  Whitfield  v.  Hanges,  222  Fed.  745  (8th  Cir.  1915).  both  cited  with  approval 
in  Lloyd  Sabaudo  SocicU  v.  Elting,  287  US.  3*9.  334-36  <«93»). 

On  admissions,  see  especially  Justice  Stone’s  summary  of  the  law  In  the  Lloyd 
Sabaudo  case,  supra .  See  also  Kwock  Jan  Fat  v.  White,  25$  VS.  454  •  457-58 
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Under  the  benign  influence  of  these  ideas,  the  law  grew  and 
flourished,  like  Egypt  under  the  rule  of  Joseph.  Thousands  of 
cases  were  decided  whose  presence  in  the  courts  cannot  be  ex¬ 
plained  on  any  other  basis.86  But  what  the  status  of  many  of 
these  cases  is  now  is  not  altogether  clear. 

Q.  Why? 

A.  There  arose  up  new  justices  in  Washington  which  knew  not 
Joseph.  Citing  only  the  harsh  precepts  of  the  very  earliest  deci¬ 
sions,  they  began  to  decide  cases  accordingly,  as  if  nothing  had 
happened  in  the  years  between.87 

In  the  Kttauff  case,  Justice  Minton  said  that,  “Whatever  the 
rule  may  be  concerning  deportation  of  persons  who  have  gained 
entry  into  the  United  States,  it  is  not  within  the  province  of  any 
court,  unless  expressly  authorized  by  law,  to  review  the  determina¬ 
tion  of  the  political  branch  of  the  Government  to  exclude  a  given 
alien.” 88  Since  Congress  has  never  expressly  authorized  any  court 
to  review  an  exclusion  order,  this  statement  either  ignores  or  ren¬ 
ders  obsolete  every  habeas  corpus  case  in  the  books  involving  an 
exclusion  proceeding, 

(1910),  where  the  Court  In  setUng  aside  an  order  excluding  a  person  claiming  to  be 
a  citizen  said: 

It  is  fully  settled  that  the  decision  by  the  Secretary  of  Labor,  of  such  a 

SuesUon  as  we  have  here,  is  final,  and  conclusive  upon  the  courts,  unless  it  be 
sown  that  the  proceedings  were  “manifestly  unfair,1*  were  “such  as  to  prevent  a 
fair  investigation,**  or  show  “manifest  abuse*’  of  the  discretion  committed  to  the 
executive  officers  by  the  statute,  Low  Wah  Suey  v.  Backus,  ...  or  that  “their 
authority  was  not  fairly  exercised,  that  Is,  consistently  with  the  fundamental  prin¬ 
ciples  of  jusUce  embraced  within  the  conception  of  due  process  of  law.**  Tang  Tun 
v.  Edsell,  a  13  U.S.  673,  681 ,  681.  The  decision  must  be  after  a  hearing  in  good 
faith,  however  summary,  Chin  Yow  v.  United  States  .  .  .  and  it  must  find  ade¬ 
quate  support  In  the  evidence.  Zakonaite  v.  Wolf  .... 

See  generally  Davis,  Administrative  Law  817-29  (1951);  Developments  in 
the  Low  —  immigration  and  Nationality,  66  Harv.  L.  Rev.  643,  671-76,  68i-Sa, 
692-95  (2953)1  particularly  the  excellent  discussion  at  pp.  671-76. 

**  See  the  hundreds  of  pages  of  decisions  on  the  writ  of  habeas  corpus  in  both 
admission  and  deportation  cases  tisted  under  the  heading  Aliens  In  3  Fin.  Dio. 
137-45*  (1940). 

tT  See  United  States  ex  rel  Knauff  v.  Shaughnessy,  338  U.S.  537  (1950)  (Inter¬ 
preting  the  War  Brides  Act  as  permitting  the  wife  of  an  American  soldier  to  be 
excluded  without  a  hearing  for  security  reasons);  Shaughnessy  v.  United  States 
ex  rel .  Mezel,  345  VS.  106  (1953)* 

For  the  uncontrolled  power  to  deport  an  alien  enemy,  even  after  the  cessation 
of  actual  hostilities,  see  the  ftoe-to-four  decision  in  Ludecke  v.  Watkins,  335  U.S. 
160  (1948).  The  frequently  doctrinaire  approach  of  the  present  Court  to  the 
general  problem  b  sharply  exposed  in  Harisiades  v.  Shaughnessy,  341  US.  580 
(2952)  (suggesting  that  the  power  of  Congress  to  specify  grounds  for  deportation 
b  without  limit). 

88  United  States  ex  rel  Knauff  v.  Shaughnessy,  336  U.S.  537. 543  095<>). 
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On  the  procedural  side,  Justice  Minton  went  so  far  as  to  say 
that,  “Whatever  the  procedure  authorized  by  Congress  is,  it  is 
due  process  as  far  as  an  alien  denied  entry  is  concerned,” 89  a 
patently  preposterous  proposition. 

Justice  Clark  repeated  and  applied  both  statements  in  the  Mezei 
case.90 

Q.  Then  we’re  back  where  we  started  half  a  century  ago? 

A.  Oh  no.  The  aberrations  have  been  largely  confined  to  ad¬ 
mission  cases.  In  deportations,  for  the  most  part,  the  Court  has 
adhered  to  the  sound  and  humane  philosophy  of  the  middle  period. 
In  some  respects  it  has  even  extended  its  applications.01 

What  is  happening  is  what  so  often  happens  when  there  has 
been  a  development  in  the  law  of  which  the  judges  are  incom¬ 
pletely  aware.  Some  decisions  follow  the  earlier  precedents  and 
some  the  later,  until  the  conflict  of  principle  becomes  intolerable, 
and  it  gets  ironed  out. 

Q.  Do  you  mean  to  say  that  you  don’t  think  there  are  any  ma¬ 
terial  differences  between  the  case  of  an  alien  trying  to  get  into 
the  country  and  the  case  of  one  whom  the  Government  is  trying 
to  put  out? 

A.  No.  Of  course  there  are  differences  in  these  alien  cases  — 
not  only  those  simple  ones  but  many  others.92  But  such  differ- 

••338  U.S.  at  544. 

90  Shaughncssy  v.  United  States  ex  rel.  Mezei.  34s  U.S.  zo6  (1933). 

••In  Kwong  Hal  Chew  v.  Colding,  344  U.S.  590  (1953),  the  Court  decided 
that  “for  purposes  of  his  conslitutional  right  to  due  process,”  the  position  of  an 
alien  seaman  previously  admitted  for  permanent  residence  and  applying  for  re¬ 
admission  after  a  four  monlhs  voyage  on  an  American  vessel  was  to  be  "assimi- 
latcfd]  ...  to  that  of  an  alien  continuously  residing  and  physically  present  in 
the  United  States.”  With  his  position  thus  assimilated,  the  Court  held  that  the 
Constitution  forbade  it  to  construe  the  regulations  permitting  exclusion  without 
a  hearing  for  security  reasons,  under  which  Knauff  and  Mezei  had  been  barred, 
as  applying  to  him. 

In  Wong  Yang  Sung  v.  McGrath,  339  U.S.  33,  48-51  (i9S°)i  the  Court  held 
that  a  hearing  was  “required  by  statute”  within  the  meaning  of  (  5  of  the  Ad¬ 
ministrative  Procedure  Act,  on  the  ground  that  unless  the  statute  were  construed 
to  require  such  a  hearing  "there  would  be  no  constitutional  authority  for  deporta¬ 
tion.”  The  actual  case  was  that  of  a  seaman  who  had  overstayed  his  shore  leave. 
The  Court  referred  to  earlier  cases  as  holding,  "under  compulsion  of  the  Con¬ 
stitution,”  that  a  hearing  Is  necessary  “at  least  for  aliens  who  had  not  entered 
clandestinely  and  who  had  been  here  some  time  even  if  illegally."  C/.  Heikklla  v. 
Rarher,  discussed  in  note  93  Infra. 

•*  For  example,  if  the  alien  Is  applying  for  admission,  the  force  of  his  claim 
may  vary  according  to  whether  he  is  coming  for  the  first  time  or  seeking  to  resume 
a  permanent  residence  previously  authorized.  If  he  is  coming  for  the  first  time, 
it  may  make  a  difference  whether  he  is  a  stowaway  or  in  possession  of  a  duly 
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ences  are  material  only  in  determining  the  content  of  due  process 
in  the  particular  situation.  What  process  is  due  always  depends 
upon  the  circumstances,  and  the  Due  Process  Clause  is  always 
flexible  enough  to  take  the  circumstances  into  account. 

The  distinctions  the  Court  has  been  drawing  recently,  however, 
are  of  a  different  order.  They  are  distinctions  between  when  the 
Constitution  applies  and  when  it  does  not  apply  at  all.  Any  such 
distinction  as  that  produces  a  conflict  of  basic  principle,  and  is 
inadmissible. 

Q.  What  basic  principle? 

A.  The  great  and  generating  principle  of  this  whole  body  of 
law  —  that  the  Constitution  always  applies  when  a  court  is  sitting 
with  jurisdiction  in  habeas  corpus.  For  then  the  court  has  always 
to  inquire,  not  only  whether  the  statutes  have  been  observed,  but 
whether  the  petitioner  before  it  has  been  "deprived  of  life,  liberty, 
or  property,  without  due  process  of  law,”  or  injured  in  any  other 
way  in  violation  of  the  fundamental  law. 

That  is  the  premise  of  the  deportation  cases,9*  and  it  applies  in 

authorized  visa.  If  he  has  a  visa,  it  may  make  a  difference  whether  it  is  one  for 
permanent  residence  or  only  for  a  temporary  visit.  If  he  Is  seeking  to  resume  a 
previously  authorized  residence,  it  may  make  a  difference  whether  he  carries  a 
reentry  permit,  border  crossing  card,  or  other  document  purporting  to  facilitate 
reentry. 

Similarly,  if  the  alien  is  resisting  expulsion,  the  force  of  his  claim  may  vary 
according  to  whether  he  entered  legally  or  illegally.  If  he  entered  legally,  it  may 
make  a  difference  whether  he  was  duly  admitted  for  permanent  residence  or  came 
in  only  as  a  seaman,  student,  or  other  temporary  visitor  for  business  or  pleasure. 

•3See,  in  addition  to  the  cases  cited  in  notes  8s  and  91  supra,  Heikkila  v. 
Barber,  34$  U.S.  129  <1953).  Speaking  for  the  Court,  Justice  Clark  there  held 
squarely  that  Judicial  review  in  deportation  cases  is  “required  by  the  Constitution  ” 
He  said  that  “regardless  of  whether  or  not  the  scope  of  inquiry  on  habeas  corpus 
has  been  expanded,  the  function  of  the  courts  has  always  been  limited  to  the 
enforcement  of  due  process  requirements.”  M.  at  236. 

It  is  to  be  observed  that  since  the  courts  in  habeas  corpus  have  always  enforced 
statutory  requirements,  too,  Justice  Clark  must  here  be  understood  as  saying  that 
the  Constitution  gives  the  alien  a  right,  among  others,  to  have  the  statutes  ob¬ 
served.  The  statement  seems  to  apply  equally  to  admission  cases. 

The  Court  gave  this  sweeping  declaration  of  the  constitutional  rights  of  aliens 
an  ironical  twist  by  turning  it  in  the  particular  case  against  the  alien.  It  said 
that  since  review  in  habeas  corpus  was  required  by  the  Constitution  rather  than 
by  the  statute,  (the  statute  making  deportation  orders  in  terms  “final1’),  the  case 
was  one  in  wrieh  the  “statutes  preclude  judicial  review”  within  the  meaning  of 
t  10  of  the  Administrative  Procedure  Act.  Hcncc  a  respective  deportee  could 
not  get  review  of  an  order  for  his  deportation  under  that  section,  and  since  he  had 
been  set  at  large  pending  efforts  to  effectuate  his  removal  he  was  for  the  moment 
without  a  remedy. 

Was  It  reasonable  to  read  the  statute  as  if  Congrt  had  said,  “We  wish  to 
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exactly  the  same  way  in  admission  cases.  The  harsh  early  deci¬ 
sions  announcing  a  contrary  premise  applied  such  a  contrary  pre¬ 
mise  without  distinction  in  both  deportations  and  admissions. 
Indeed,  Justice  Minton  cited  early  admission  and  deportation 
precedents  indiscriminately  in  Ktiauf),  without  noticing  that  the 
principle  which  had  compelled  repudiation  of  the  deportation 
precedents  required  repudiation  also  of  the  others.®1 

That  principle  forbids  a  constitutional  court  with  jurisdiction 
in  habeas  corpus  from  ever  accepting  as  an  adequate  return  to  the 
writ  the  mere  statement  that  what  has  been  done  is  authorized  by 
act  of  Congress.  The  inquiry  remains,  if  Marbury  v.  Madison 
still  stands,  whether  the  act  of  Congress  is  consistent  with  the 
fundamental  law.  Only  upon  such  a  principle  could  the  Court 
reject,  as  it  surely  would,  a  return  to  the  writ  which  informed  it 
that  the  applicant  for  admission  lay  stretched  upon  a  rack  with 
pins  driven  in  behind  his  finger  nails  pursuant  to  authority  duly 
conferred  by  statute  in  order  to  secure  the  information  necessary 
to  determine  his  admissibility.  The  same  principle  which  would 
justify  rejection  of  this  return  imposes  responsibility  to  inquire 
into  the  adequacy  of  other  returns. 

Granting  that  the  requirements  of  due  process  must  vary  with 
the  circumstances,  and  allowing  them  all  the  flexibility  that  can 
conceivably  be  claimed,  it  still  remains  true  that  the  Court  is 
obliged,  by  the  presuppositions  of  its  whole  jurisdiction  in  this 
area,  to  decide  whether  what  has  been  done  is  consistent  with  due 
process  —  and  not  simply  pass  back  the  buck  to  an  assertedly 
all-powerful  and  unimpeachable  Congress. 

Q.  Would  it  have  made  any  difference  in  Knauff  and  Mezei  if 
the  Court  had  said  that  the  aliens  were  entitled  to  due  process 

except  from  this  broad  grant  of  judicial  review  all  cases  in  which  a  statute  precludes 
judicial  review,  even  where  the  statute  does  so  unconstitutionally,  and  even  though 
the  courts  for  half  a  century  have  been  according  judicial  review  under  the  statute, 
saying  as  they  did  so  that  they  were  construing  the  statute  to  authorize  such 
review  In  order  to  save  its  constitutionality”? 

94  Justice  Minton  cited  Nishimura  Ekiu  and  Font  Yut  Ting ,  supra  note  84, 
and  Ludecke  v.  Watkins ,  supra  note  87,  three  times  each.  At  the  end  of  one 
string  of  these  citations,  he  included  an  unexplained  uCf.  Yatnataya  v.  Fisher," 
supra  note  85.  He  cited  no  other  alien  cases. 

As  will  be  seen  from  the  cases  in  note  85,  the  earlier  premise,  in  substance,  had 
already  been  repudiated  in  admission  as  well  as  deportation  cases.  Justice  Clark's 
statement  in  HeikkUa,  supra  note  93,  that  the  function  of  courts  In  habeas  corpuj 
cases  "has  always  been  limited  to  the  enforcement  of  due  process  requirements” 
makes  this  unmistakable. 
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nml  had  got  it,  instead  of  saying  tlmt  they  weren't  entitled  to 'it 
nt  all? 

A.  At  least  tlie  opinions  in  that  ease  might  have  been  intellec¬ 
tually  respectable.  Whether  the  results  would  have  been  different 
depends  U|>on  subtler  considerations.  Usually,  however,  it  docs 
make  n  difference  whether  a  Judge  treats  n  question  ns  not  properly 
before  him  at  all,  or  as  involving  a  matter  for  decision. 

Tnko  Kiuiufl,  for  example.  Remember  that  the  War  Brides  Act 
was  highly  ambiguous  on  the  |H)int  in  issue  of  whether  exclusion 
without  a  hearing  was  authorized.  If  one  approaches  such  a  ques¬ 
tion  on  the  assumption  that  it  is  constitutionally  neutral,  as 
Justice  Minton  declared  it  to  be.  it  is  at  least  possible  to  resolve 
the  doubt  as  he  resolved  it.  But  if  one  sees  constitutional  over¬ 
tones,  the  most  elementary  principles  of  interpretation  cull  for 
the  op|K>sitc  conclusion.  Note  how  crucially  important  constitu¬ 
tional  assumptions  have  been  in  the  interpretation  of  statutes 
throughout  this  whole  area. 

Again,  take  the  facts  of  Mcaci,  in  comparison  with  its  dicta.  The 
dicta  say,  in  effect,  that  a  Mexican  wetback  who  sneaks  success¬ 
fully  across  the  Rio  Grande  is  entitled  to  the  full  panoply  of  due 
process  in  his  dc|>ortation.PA  But  the  holding  says  that  a  duly 
admitted  immigrant  of  twenty-five  years'  standing  who  has  mar¬ 
ried  an  American  wife  and  sired  American  children,  who  goes 
abroad  as  the  law  allows  to  visit  a  dying  parent,  and  who  then 
returns  with  passport  and  visa  duly  issued  by  an  American  consul, 
is  entitled  to  nothing  —  and,  indeed,  may  be  detained  on  an  island 
in  New  York  harbor  for  the  rest  of  his  life  if  no  other  country  can 
be  found  to  take  him. 

I  cannot  believe  that  judges  adequately  aware  of  the  foundations 
of  principle  in  this  field  would  permit  themselves  to  trivialize  the 
great  guarantees  of  due  process  and  the  freedom  writ  by  such  dis¬ 
tinctions.  And  I  cannot  believe  that  judges  taking  responsibility 
for  an  affirmative  declaration  that  due  process  has  been  accorded 
would  permit  themselves  to  arrive  at  such  brutal  conclusions. 

Q.  But  that  is  what  the  Court  has  held.  And  so  I  guess  that's 
that. 

ff  “II  Is  Iruc  that  aliens  who  have  once  passed  through  our  gates,  even  illegally, 
may  be  expelled  only  after  proceedings  conforming  to  traditional  standards  of 
fairness  encompassed  in  due  process  of  law.”  345  U.S.  at  i«*.  Compare  the  facts 
of  The  Japanese  Immigrant  Case,  note  85  supra,  Justice  Jackson’s  statement  In 
Wong  Yang  Sung  v.  McGrath,  note  9!  supra,  and  the  Court's  holding  In  Kwong 
Hal  Chew  v.  Cokling,  note  91  supra. 
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'A.  No,  it  isn't. 

The  deepest  assumptions  of  the  legal  order  require  that  the 
decisions  of  the  highest  court  in  the  land  be  accepted  a3  settling 
the  rights  and  wrongs  of  the  particular  matter  immediately  in  con* 
troversy.  Ilut  the  judges  who  sit  for  the  time  being  on  the  court 
have  no  authority  to  remake  by  fiat  alone  the  fabric  of  principle 
by  which  futuro  cases  arc  to  be  decided.  They  are  only  the  cus¬ 
todians  of  the  law  and  not  the  owners  of  it.  The  law  belongs  to 
the  people  of  the  country,  and  to  the  hundreds  of  thousands  of 
lawyers  and  judges  who  through  the  years  have  struggled,  in 
their  behalf,  to  make  it  coherent  and  intelligible  and  responsive 
to  the  people's  sense  of  justice. 

And  so,  when  justices  of  the  Supreme  Court  sit  down  and 
write  opinions  in  behalf  of  the  Court  which  ignore  the  painful 
forward  steps  of  a  whole  half  century  of  adjudication,  making  no 
effort  to  relate  what  then  is  being  done  to  what  the  Court  has  done 
before,  they  write  without  authority  for  the  future.  The  appeal  to 
principle  is  still  open  and,  so  long  as  courts  of  the  United  States 
sit  with  general  jurisdiction  in  habeas  corpus,  that  means  an  ap¬ 
peal  to  them  and  their  successors. 

B.  In  Default  of  Grants  of  General  Jurisdiction 

Q.  Well,  maybe  so  and  maybe  not  so.  In  any  event,  what  I 
thought  was  the  sixty-four  dollar  question  turned  out  to  be  only 
the  thirty-two  dollar  one.  You’ve  brought  in  general  grants  of 
jurisdiction,  and  everything  you've  just  been  saying  depends  on 
them.  What  if  those  grants  didn’t  exist? 

A.  But  they  do  exist.  And  although  they  don’t  quite  cover 
the  waterfront,  they  take  care  of  most  of  the  basic  situations.  On 
the  crucial  matter  of  personal  liberty,  there  is  the  habeas  corpus 
statute  we’ve  just  been  talking  about.®*  There  are  Sections  1346 
and  1491  of  the  Judicial  Code  to  assure  just  compensation  for 
the  taking  of  private  property.®7  And,  passing  other  special  pro¬ 
visions,  there  is  Section  1331  for  denials  of  constitutional  rights 
generally.*®  The  principal  hole  is  the  jurisdictional  amount  re¬ 
quirement  there,  which,  I  admit,  may  be  a  big  one. 

Q.  But  suppose  those  statutes  were  repealed.  Why  wouldn’t 

M  *8  U.S.C.  I  M41  (Supp.  I9J>). 

*’  18  U.S.C.  It  1346, 1491  (Supp.  !9$i). 

•*  >8  U.S.C.  I  1331  (Supp.  I9JJ). 
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the  executive  department  then  be  free  to  go  ahead  and  violate 
fundamental  rights  at  will? 

A.  That’s  a  pretty  unlikely  situation,  isn’t  it?  You're  sup¬ 
posing  that  two  of  the  three  branches  of  the  federal  government 
are  going  to  gang  up  on  the  third.  Congress  would  need  the  ex¬ 
ecutive  arm  to  seize  persons  and  property,  if  it  were  going  to  act 
on  an  important  scale.  And  the  executive  arm  could  be  checked 
by  the  courts  unless  Congress  had  repealed  the  general  grants  of 
jurisdiction.  If  both  of  them  did  get  together,  it  wouldn't  be  long 
before  the  voters  had  something  to  say,  would  it? 

Besides,  what  would  be  the  practical  incentive  to  act  that  way 
in  any  very  great  number  of  situations?  Remember  the  Federalist 
papers.  Were  the  framers  wholly  mistaken  in  thinking  that,  as 
a  matter  of  the  hard  facts  of  power,  a  government  needs  courts 
to  vindicate  its  decisions?  Is  there  some  new  science  of  govern¬ 
ment  that  tells  how  to  do  it  in  some  other  way? 

Q.  Granting  all  that,  you  can  do  a  lot  of  things  without  courts, 
as  the  alien  laws  show.  The  problem  can  easily  arise  by  deliberate 
action  directed  to  an  unpopular  group,  or  even  by  inadvertence. 
Suppose  Congress  says  flatly  that  no  court  shall  have  jurisdiction 
in  such  and  such  a  situation,  even  in  habeas  corpus? 

A.  The  habeas  corpus  part  of  it  would  be  in  direct  violation  of 
the  Constitution.  Article  I,  Section  9,  Clause  2. 

True,  the  Constitution  does  not  explain  what  happens  if  the 
constitutional  command  is  disobeyed.  In  Ex  parte  Bollmatt, 
Chief  Justice  Marshall  said  unequivocally  that  “the  power  to 
award  the  writ  by  any  of  the  courts  of  the  United  States  must 
be  given  by  written  law.”®0  And  in  considering  Section  14  of  the 
Judiciary  Act  of  1789  as  a  source  of  jurisdiction  he  observed: 

It  may  be  worthy  of  remark,  that  this  act  was  passed  by  the  first 
congress  of  the  United  States,  sitting  under  a  constitution  that  had 
declared  "that  the  privilege  of  the  writ  of  habeas  corpus  should  not  be 
suspended,  unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  it.”  Acting  under  the  immediate  influence  of  this 
injunction,  they  must  have  felt,  with  peculiar  force,  the  obligation  of 
providing  efficient  means  by  which  this  great  constitutional  privilege 
should  receive  life  and  activity;  for  if  the  means  be  not  v:  existence,  the 
privilege  itself  would  be  lost,  although  no  law  for  its  suspension  should 

-  -  ■■  -l— - — - ■ -  -  -■ 

H  4  Cranch  75, 93  (US.  1S07). 
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be  enacted.  Under  (he  Impression  of  this  obligation,  they  gave  to  all 
the  courts  the  power  of  awarding  writs  of  habeas  corpus.100 

However,  where  statutory  jurisdiction  to  issue  the  writ  obtains, 
but  the  privilege  of  it  has  been  suspended  in  particular  circum¬ 
stances,  the  Court  has  declared  itself  ready  to  consider  the  validity 
of  the  suspension  and,  if  it  is  found  invalid,  of  the  detention.’01 
In  such  an  event  the  courts  at  least  may  speak,  though  they  may 
still  be  helpless  to  enforce  their  orders  if  they  are  defied.102 

Q.  Habeas  corpus  has  a  special  constitutional  position.  But 
suppose  Congress  is  in  dead  earnest  about  withdrawing  general 
jurisdiction  in  a  special  class  of  cases  arising  under  the  Constitu¬ 
tion.  Do  you  mean  that  it  could  only  accomplish  that  by  repealing 
Section  1331  in  tolo,  on  the  theory  that  a  mere  amendment  might 
be  declared  unconstitutional  and  the  prior  Section  1331  then  left 
free  to  operate?  Or  that  it  couldn’t  accomplish  it  even  by  a  total 
repealer,  since  the  repealer  could  be  declared  unconstitutional? 

A.  Well,  now,  I’ll  have  to  stall  a  little.  Habeas  corpus  aside, 
I’d  hesitate  to  say  that  Congress  couldn’t  effect  an  unconstitu¬ 
tional  withdrawal  of  jurisdiction  —  that  is,  a  withdrawal  to  effec- 

,00M.  al  qT  ~~~ 

,0‘  Ex  parte  Milligan,  4  Wall.  a  (U  S.  1866). 

,0*  C/.  Taney,  C.J.,  in  Ex  parte  Merryman,  17  Fed.  Cas.  153,  No.  9487  (C.C.D. 
Md.  i860: 

I  bave  exercised  all  Ihc  power  which  the  constitution  and  laws  confer  upon  me, 
but  that  power  has  been  resisted  by  a  force  too  strong  for  me  to  overcome.  It 
is  possible  that  the  officer  who  has  incurred  this  grave  responsibility  may  have 
misunderstood  his  instructions,  and  exceeded  the  authority  Intended  to  be  given 
him ;  I  shall,  therefore,  order  all  the  proceedings  in  this  case,  with  my  opinion,  to 
be  filed  and  recorded  in  the  circuit  court  of  the  United  Stales  for  the  district  of 
Maryland,  and  direct  the  clerk  to  transmit  a  copy,  under  seal,  to  the  President  of 
the  United  States,  tt  will  then  remain  for  that  high  officer  in  fulfillment  of  his 
constitutional  obligation  to  "lake  care  that  the  laws  be  faithfully  executed,"  to 
determine  what  measures  he  will  take  to  cause  the  civil  process  of  the  United 
States  to  be  respected  and  enforced. 

See  Rossirta,  Tiir.  Siiprf.mc  Count  mo  rnr.  CoMMANDio-iv-Cmir  is  el  seq. 
f  *95*). 

The  disgraceful  effort  of  the  Commanding  General  in  Hawaii  to  prevent  the 
District  Court  from  entertaining  a  petition  designed  to  test  the  validity  of  the 
purported  suspension  of  the  writ  and  the  regime  of  martial  law  is  recounted  In 
McColloch,  Now  It  Can  Be  Told:  Judge  Melt ger  and  the  Military,  35  A  B.A.J.  365 
(1949).  See  also  Fairman,  The  Supreme  Court  oh  Military  Jurisdiction:  Martial 
Rule  fit  Hawaii  and  the  Yamashita  Cast,  $9  Haov.  L.  Rev.  833  (1946) ;  Armstrong, 
Martial  Law  in  Hawaii,  19  A.BjA.J.  698  (1943X1  Anthony,  Hawaiian  Martial  Law 
In  the  Supreme  Court,  $7  Yals  L.J.  *7  (I94*)i  Duncan  v.  Kahanamoku,  307  U5. 
304  (1946).  But  e/.  King,  The  Legality  of  Martial  Law  in  Hawaii,  30  Caijt.  L. 
Rev.  599  (1941) ;  Houston,  Martial  Law  in  Hawaii,  A  Defense  el  the  War-Time 
Military  Governor,  36  A.B.A.J.  8sj  (1930). 
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tuate  unconstitutional  purposes  —  il  it  really  wanted  to.  But  the 
Court  should  use  every  possible  resource  of  construction  to  avoid 
the  conclusion  that  it  did  want  to. 

Q.  That’s  the  second  or  third  time  you’ve  said  something  like 
that.  What  basis  for  it  have  you? 

A.  Sound  principle.  Our  whole  constitutional  history  shows 
that  Congress  generally  doesn’t  intend  to  violate  constitutional 
rights,  and  a  court  ought  not  readily  to  assume  any  sudden  de¬ 
parture. 

But  there’s  a  deeper  reason  which  follows  from  what  we  were 
saying  a  moment  ago.  In  the  end  we  have  to  depend  on  Congress 
for  the  effective  functioning  of  our  judicial  system,  and  perhaps 
for  any  functioning.  The  primary  check  on  Congress  is  the  politi¬ 
cal  check  —  the  votes  of  the  people.  If  Congress  wants  to  frus¬ 
trate  the  judicial  check,  our  constitutional  tradition  requires  that 
it  be  made  to  say  so  unmistakably,  so  that  the  people  will  under¬ 
stand  and  the  political  check  can  operate. 

Q.  But  you  still  haven’t  answered  the  question  of  what  hap¬ 
pens  if  Congress  docs  withdraw  jurisdiction  unmistakably  or  if, 
by  inadvertence  or  whatever,  there  just  isn’t  any  grant  of  juris¬ 
diction. 

A.  One  current  situation  may  present  that  question.  The 
present  habeas  corpus  statute  authorizes  courts  and  judges  to 
issue  the  writ  only  “within  their  respective  jurisdictions.”  Ahrens 
v.  Clark 103  held  that  the  quoted  language  precluded  the  district 
court  for  the  District  of  Columbia  from  inquiry  into  restraint  in 
a  New  York  district.  This  was  held  to  be  so  even  though  the  de¬ 
fendant  Attorney  General  had  issued  the  orders  involved  and  had 
supervision  of  the  custodians.  And  the  defect  was  held  to  be 
one  of  jurisdiction  which  could  not  be  waived.  The  Court  re¬ 
served  the  question  of  possible  application  of  this  decision  to 
persons  held  abroad  and  so  not  under  restraint  in  any  judicial 
district. 

Q.  You  mean  that  such  persons  might  have  no  access  to  the 
writ  at  all? 

A.  Exactly.  But  the  Court  of  Appeals  of  the  District  of  Co¬ 
lumbia  considered  any  such  conclusion  inadmissible  in  the  Eisen - 
trager  case,  and  held  that  the  action  should  be  entertained  regard¬ 
less.  It  said,  without  limitation  to  the  habeas  corpus  problem,  that 
the  provisions  of  Article  III  “were  compulsory  upon  Congress  to 


,0*  J3S  US.  188  (1948). 
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confer  the  whole  of  the  federal  judicial  power  upon  some  federal 
court.”  101 

Q.  I  should  think  the  government  would  have  taken  that  case 
up. 

A.  It  did.  But  the  victory  it  won  was  equivocal.  The  peti¬ 
tioners  for  the  writ  were  German  nationals,  confined  in  Germany 
upon  conviction  of  war  crimes  by  a  United  States  military  com¬ 
mission  in  China.  The  Supreme  Court  held  that,  as  enemy  aliens, 
they  had  failed  to  state  a  case.  But  whether  this  was  for  the  reason 
that  their  confinement  was  legal  or,  though  illegal,  irremediable, 
the  opinion  leaves  obscure.105  Thus  the  position  of  a  citizen  im- 


104  Eiscntrager  v.  Fotrnlal,  174  F.jd  961  (D.C.  Cir.  1949).  Judge  Preltyman 
wrote: 

We  think  that  if  a  person  has  a  right  to  a  writ  of  habeas  corpus  he  cannot  be 
deprived  of  the  privilege  by  an  omission  in  a  federal  jurisdictional  statute.  This 
conclusion  follows  from  these  premises.  First.  The  right  to  habeas  corpus  is  an 
inherent  common  Jaw  right.  Second.  The  Federal  Government  cannot  suspend  the 
privilege,  except  when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  so 
require.  .  .  .  Third.  Congress  could  not  effectuate  by  omission  that  which  it  could 
not  accomplish  by  affirmative  action.  So,  if  the  existing  jurisdictional  act  be  con¬ 
strued  to  deny  the  writ  to  a  person  entitled  to  it  as  a  substantive  right,  the  act 
would  be  unconstitutional.  It  should  be  construed,  if  possible,  to  avoid  that  result. 

It  may  be  reasoned  that  “courts  which  are  created  by  written  law,  and  whose 
jurisdiction  is  defined  by  written  law,  cannot  transcend  that  jurisdiction,”  and 
that,  therefore,  a  federal  court  has  no  jurisdiction  outside  that  which  is  conferred 
by  congressional  enactment,  a  written  law.  It  might  be,  theoretically  at  least, 
that  in  ordaining  and  establishing  and  conferring  jurisdiction  upon  the  inferior 
courts,  Congress  might  omit  mention  of  some  case  or  cases  arising  under  the 
Constitution  or  laws  of  the  United  States.  In  such  event,  the  argument  from  the 
above-stated  premise  might  be  that  the  contestants  in  that  controversy  were  de¬ 
prived  of  a  forum  for  the  adjudication  of  their  dispute.  We  doubt  that  the  affirma¬ 
tive  conclusion  to  that  proposition  would  be  valid  if  the  case  concerned  the 
authority  of  officials  of  the  United  States  to  act.  It  is  established  that  a  state  court 
cannot  inquire,  upon  petition  for  habeas  corpus,  into  the  validity  of  the  confinement 
of  a  person  held  under  the  authority  of  the  United  States.  Therefore,  unless  the 
federal  jurisdiction  statute  be  construed  as  co-cxtensive  with  governmental  action 
by  United  States  officials,  such  action  outside  the  specifications  of  the  statute  would 
be  wholly  immune  from  judicial  power;  in  other  words,  outside  the  necessity  for 
compliance  with  the  constitution.  To  state  the  proposition  would  seem  to  refute  it. 

Moreover,  the  constitutional  grant  of  judicial  power  to  the  Federal  Government 
extends  “to  all  Cases,  in  Law  and  Equity,  arising  under”  the  Constitution  and  laws 
of  the  United  States  and  under  the  treaties  made  under  its  authority.  And  the 
Constitution  further  provides  that  the  judicial  power  of  the  United  States  “shall 
be  vested”  in  the  Supreme  Court  and  in  such  inferior  courts  as  Congress  may 
establish.  It  was  held  early  in  our  history  that  these  provisions  were  compulsory 
upon  Congress  to  confer  the  whole  of  the  federal  judicial  power  upon  some  federal 
court  felting  Martin  v.  Hunter’s  Lessee].  The  Supreme  Court  has  denied  that  it 
has  jurisdiction  to  issue  a  writ  upon  petition  of  a  person  confined  outside  the 
United  States.  It  follows  that  if  the  case  presented  by  these  appellants  arises  under 
the  Constitution,  laws  or  treaties  of  the  United  States,  as  it  clearly  does,  jurisdiction 
to  entertain  it  is  in  some  district  court  by  compulsion  of  the  Constitution  itself. 
id.  at  965-66. 

105  Johnson  v.  Eisentrager,  539  U.S.  763  (1950).  C/.  Ludecke  v.  Watkins,  335 
U.S. 160  (1948). 
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prisoned  abroad  who  states  a  genuine  challenge  to  the  legality,  or 
even  the  constitutionality,  of  his  detention  remains  undecided.108 

VIII.  Conclusion 

Q.  At  least  the  Court  in  Eiscntragcr  didn’t  squarely  accuse 
Congress  of  intending  to  leave  constitutional  rights  without  a  rem¬ 
edy,  where  Congress  hadn’t  said  that.  But  it  ducked  the  ultimate 
question,  just  as  you’ve  done  so  far. 

A.  I’ve  given  all  the  important  answers  to  that  question,  haven’t 
I?  I  would  have  thought  the  rest  was  clear.  Why,  it’s  been  clear 
ever  since  September  17,1 787. 

Q .  Not  to  me. 

A.  The  state  courts.  In  the  scheme  of  the  Constitution,  they 
are  the  primary  guarantors  of  constitutional  rights,  and  In  many 
cases  they  may  be  the  ultimate  ones.  If  they  were  to  fail,  and  if 
Congress  had  taken  away  the  Supreme  Court's  appellate  jurisdic¬ 
tion  and  been  upheld  in  doing  so,,0T  then  we  really  would  be  sunk. 

Q.  But  Congress  can  regulate  the  jurisdiction  of  state  courts, 
too,  in  federal  matters. 

A.  Congress  can't  do  it  unconstitutionally.  The  state  courts 
always  have  a  general  jurisdiction  to  fall  back  on.  And  the  Su¬ 
premacy  Clause  binds  them  to  exercise  that  jurisdiction  in  accord¬ 
ance  with  the  Constitution. 

,0*See  NVolfson,  Americans  Abroad  and  Habeas  Corpus;  The  Trap  Begins  to 
Close,  10  Ftp.  B.J.  69  (1948);  Perlman,  Habeas  Corpus  and  Extraterritoriality: 
A  Fundamental  Question  of  Constitutional  Law ,  36  A.B.AJ.  187  (1950);  Note, 
Habeas  Corpus  Protection  Against  illegal  Extraterritorial  Detention,  51  Col.  L. 
Rev.  368  (1951). 

101  The  vulnerability  of  the  Supreme  Court's  appellate  jurisdiction  to  control 
by  Congress  has  led  recently  to  serious  proposal  of  amendment  of  the  Constitution. 
Initiated  by  the  Association  of  the  Bar  of  the  City  of  New  York,  supported  by 
former  Justice  Roberts  and,  after  some  conflict  of  views,  by  the  American  Bar 
Association,  the  suggestion  Is  that  Article  III,  Section  a,  be  amended  to  provide 
in  substance  that  the  Supreme  Court  shall  have  appellate  jurisdiction  in  all  cases 
arising  under  the  Constitution  of  the  United  States,  both  as  to  law  and  fact,  with 
such  exceptions  and  under  such  regulations  as  the  Court  shall  make.  See  34  A.B.A  J. 
1071-73  (1948);  Roberts,  Now  is  the  Time:  Fortifying  the  Supreme  Court's  In¬ 
dependence,  3$  A.B.AJ.  1  (1944);  75  AB  A.  RtP.  116  (1950);  Tweed,  Provisions 
of  the  Constitution  Concerning  the  Supreme  Court  of  the  United  Stales ,  31 
B.U.L.  Rev.  i  (1951).  On  the  opposite  problem,  see  Fite  and  Rubinstein,  Curbing 
the  Supreme  Court  — Stole  Experiences  and  Federal  Proposals ,  3$  Mien.  L.  Rev. 
?6i  (1957). 

How  much  danger  ts  there  that  any  sustained  attack  upon  judicial  review  will 
take  the  form  of  a  contraction  of  the  Supreme  Court's  appellate  jurisdiction, 
leaving  •'Inferior'’  federal  and/or  sUte  courts  to  speak  the  final  words? 
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Q.  But  the  Supreme  Court  could  reverse  their  decisions. 

A.  Not  lawfully,  if  the  decisions  were  in  accordance  with  the 
Constitution.  Congress  can’t  shut  the  Supreme  Court  off  from 
the  merits  and  give  it  jurisdiction  simply  to  reverse.  Not,  any¬ 
way,  if  I’m  right  that  the  implications  of  Estep  were  an  aberra¬ 
tion,  and  that  jurisdiction  always  is  jurisdiction  only  to  decide 
constitutionally. 
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PROVISIONS  OF  THE  CONSTITUTION  CON¬ 
CERNING  THE  SUPREME  COURT  OF 
THE  UNITED  STATES* 

Harrison  Twkkd** 

Introduction 

Notwithstanding  the  title,  this  is  not  an  attempt  to  tell  the  story  of 
the  drafting  of  the  Constitution  or  even  of  those  parts  of  it  which  con¬ 
cern  the  judiciary.  My  pur]>ose  is  much  narrower.  It  is  to  discuss  the 
power  of  the  Supreme  Court  of  the  United  States  to  set  aside 
legislation  on  the  ground  that  it  violates  a  provision  of  the  Constitution. 
Most  people,  including  many  lawyers,  would  think  that  there  is  not 
much  to  discuss  and  that  the  Constitution  clearly  gives  the  Supreme 
Court  absolute  jurisdiction  to  invalidate  an  act  of  Congress  or  of  a 
state  legislature  as  unconstitutional.  There  are  comparatively  few  who 
recognize  that  under  the  express  words  of  the  Constitution  and  a  flat 
decision  of  the  Supreme  Court1  Congress  can  largely,  if  npt  entirely, 
deprive  the  Court  of  this  jurisdiction.  The  reason  for  the  lack  of  general 
recognition  of  this  constitutional  right  is  that  Congress  has  only  once 
directly  exercised  that  power. 

An  article  which  appeared  in  Octolicr,  1946,  in  the  Record,  published 
by  The  Association  of  the  liar  of  the  City  of  New  York,  entitled  "In 
Time  of  Peace  Prepare  for  War,”  suggested  certain  amendments  to 
the  Constitution  to  strengthen  the  Supreme  Court  and  to  protect  its 
jtosition  against  attack  by  Congress.  It  recommended  that  a  time  when 
there  is  no  political  or  other  controversy  on  the  jioint  is  the  appropriate 
moment  for  intelligent  and  non-partisan  action.  These  amendments 
have,  in  substance,  liecn  approved  by  The  Association  of  the  Par  of 

.  •The  Gasper  G.  Bacon  lectures,  delivered  at  Boston  University  on  November 
13.  14  and  15,  1950. 

•♦A.B.,  Harvard.  1907,  L1..B.  Harvard  1910;  President  of  National  I.CRal  Aid 
Society;  Member  American,  New  York  State.  County  ami  City  Bar  Associations; 
President  of  the  American  law  Institute. 

'Hr  farie  McCardle,  7  Wall.  506  (1X.NS). 
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the  City  of  New  York,  the  New  York  State  Bar  Association  and  the 
American  Bar  Association. 

The  most  fundamental  of  these  amendments  fixes  beyond  change 
by  Congress  or  otherwise,  save  by  further  constitutional  amendment, 
the  power  of  the  Supreme  Court,  acting  by  a  majority,  to  declare  void 
legislation  which  in  the  judgment  of  the  Court  is  in  conflict  with  the 
Constitution.  It  is  to  this  proposed  amendment  that  attention  will, 
for  the  most  part,  be  directed. 

Another  suggested  amendment  fixes  the  number  of  the  Court  at 
nine,  thus  eliminating  the  risk  that  Congress  on  its  own  initiative  or 
under  the  leadership  of  the  executive  might  increase  the  number  for 
purposes  of  creating  a  majority  in  sympathy  with  congressional  policies. 
This,  as  things  now  stand,  Congress  has  the  right  to  do — to  any  figure 
it  may  fancy. 

The  other  proposed  amendments  are  designed  to  assure  efficiency, 
morale  and  independence.  One  calls  for  compulsory  retirement  at  the 
age  of  seventy-five  and  the  other  disqualifies  any  member  of  the  Court 
as  a  candidate  for  President  or  Vice  President  until  five  years  after 
retirement  or  resignation  from  the  bench. 

The  arguments  for  and  against  these  proposals  will  be  stated  in  the 
third  part  of  this  article.  The  first  and  second  parts  wilt  deal  with  the 
drafting  of  the  Constitutional  provisions  and  their  interpretation  and 
the  attitude  of  Congress  and  the  country  towards  the  Court  from  time 
to  time.  Some  of  the  historical  discussion  will  seem  elementary  to 
lawyers  but  may  not  be  familiar  to  others. 


I. 

The  Drafting  of  the  Constitutional  Provisions 
and  Their  Interpretation 

It  is  probably  permissible  to  refresh  memories  of  the  setting  in  which 
the  Constitution  was  framed.  Everybody  knows  about  the  Boston 
Massacre,  the  Tea  Party  and  the  disorders  in  New  York  which  followed 
the  harshness  of  Parliament  and  led  to  even  greater  harshness.  In 
September,  1774,  the  First  Continental  Congress  assembled  in  Philadel¬ 
phia,  where  only  Georgia  was  unrepresented.  A  decision  was  im¬ 
mediately  reached  to  stop  all  imports  and,  within  a  year,  all  exports. 
There  was  also  a  resolution  by  which  the  Continental  Congress  ap¬ 
proved  the  opposition  of  Massachusetts  to  the  recent  acts  of  Parliament 
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and  declared  that  if  force  should  be  used  by  Great  Britain  "all  America 
ought  to  support"  resistance.  In  1775  Parliament  declared  Massa¬ 
chusetts  in  rebellion  and  offered  the  Crown  the  resources  of  the  Em¬ 
pire  to  suppress  the  revolt.  Paul  Revere  rode  on  the  night  of  April  19, 
1775,  and  the  next  day  the  Battle  of  Concord  was  fought. 

Thomas  Paine’s  pamphlets,  arguing  that  independence  was  essential, 
aroused  the  spirit  of  the  people  and  informed  them  of  the  principles 
involved.  Chief  among  them  was  the  doctrine  of  a  higher  or  natural 
law,  as  expounded  in  England  at  the  time  of  Magna  Carta,  which 
justified  resistance  to  the  British  in  any  form  or  manner. 

At  the  meeting  of  Congress  in  June,  1776,  Richard  Henry  Lee  of 
Virginia  moved  a  resolution  for  independence  which  John  Adams  sec¬ 
onded.  A  committee  of  five,  with  Thomas  Jefferson  as  draftsman, 
prepared  a  formal  declaration  of  independence  which  was  adopted  on 
July  2  and  proclaimed  on  July  4.  It  was  more  than  a  defiant  declaration. 
It  expressed  the  philosophical  basis  upon  which  the  country  was  pre¬ 
pared  <o  stand  and  go  forward.  Because  some  have  forgotten  and  lie- 
cause  tnose  who  remember  will  welcome  repetition,  I  quote  the  fol¬ 
lowing  : 

"We  hold  these  truths  to  be  self-evident,  that  all  men  are  created 
equal,  that  they  are  endowed  by  their  Creator  with  certain  un- 
ahenabte  Rights,  that  among  these  are  Life,  Liberty  and  the  pur¬ 
suit  of  Happiness. — That  to  secure  these  rights,  Governments  are 
instituted  among  Men,  deriving  their  just  powers  from  the  con¬ 
sent  of  the  governed, — That  whenever  any  Form  of  Government 
becomes  destructive  of  these  ends,  it  is  the  Right  of  the  People 
to  alter  or  to  abolish  it,  and  to  institute  new  Government,  laying 
its  foundation  on  such  principles  and  organizing  its  powers  in 
such  form  as  to  them  shall  seem  most  likely  to  effect  their  Safety 
and  Happiness." 

The  surrender  of  Cornwallis  at  Yorktown  in  1781  practically  ended 
the  war,  although  no  treaty  of  peace  was  signed  until  1783.  Following 
the  peace  the  several  states,  each  in  its  own  way  and  against  varying 
degrees  of  opposition,  proceeded  to  provide  local  government  and  to 
regulate  ownership  of  land,  taxation  and  education.  There  was,  how¬ 
ever,  a  general  sense  of  frustration  on  account  of  the  lack  of  a  national 
government.  The  Articles  of  Confederation  of  March,  1781,  were 
feeble  and  inadequate.  There  was  no  national  executive  and  there  were 
no  national  courts.  The  only  legislature  was  the  Continental  Congress, 
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consisting  of  one  house  in  which  each  state  had  a  single  vote.  As  has 
been  written: 

“The  American  people  still  had  to  show  that  they  possessed 
a  genuine  capacity  for  self-government — for  making  a  success 
of  their  republic.  They  still  had  to  show  that  they  could  solve  the 
problem  of  imperial  organization.  They  had  not  yet  proved  it. 
Their  'league  of  friendship*  seemed  to  be  turning  into  a  league 
of  dissension.  Their  Congress  was  sinking  into  utter  contempt. 
The  quarrels  among  the  states  were  growing  positively  dangerous."* 

There  was  good  fortune  in  two  features  of  the  situation.  One  was 
that  the  Articles  of  Confederation  were  thoroughly  defective  and  clear¬ 
ly  inadequate.  No  mere  tinkering  with  them  could  suffice.  The  other 
was  that  a  serious  commercial  depression  began  in  1786.  Only  a  real 
crisis  could  have  made  a  powerful  central  government  acceptable  to 
those  who  believed  so  strongly  in  local  government  and  the  importance 
of  the  states.  The  desperateness  of  the  situation  cannot  be  exaggerated. 

It  was  largely  the  audacity  and  eloquence  of  Alexander  Hamilton 
which  in  1786  led  to  a  call  upon  the  states  to  appoint  commissioners 
to  meet  in  Philadelphia  to  take  action  "to  render  the  Constitution  of 
the  Federal  government  adequate  to  the  exigencies  of  the  Union.*’  After 
appropriate  protestation,  Congress  supported  the  plan  and  the  legisla¬ 
tures  of  all  the  states,  except  Rhode  Island,  elected  delegates  to  the 
Convention.  It  is  interesting  that  although  a  state  could  send  as  many 
delegates  as  it  liked,  each  state  had  only  one  vote.  And  it  was  fortunate 
that  economy  restricted  the  number  so  that  only  fifty-five  men  in  all 
attended.  At  the  close  only  thirty-nine  were  present.  No  full  report 
of  the  debates  was  preserved,  but  the  journals  kept  by  members — and 
particularly  by  Madison — show  the  high  order  of  the  discussion. 

Almost  everyone  is  familiar  with  the  names  of  the  more  active  mem¬ 
bers  of  the  Convention — Madison,  Hamilton,  Washington,  Franklin, 
Jay  and  Morris.  It  is  not  so  often  remembered  that  Jefferson  was 
abroad,  that  Patrick  Henry  refused  election  and  that  the  radicals  Tom 
Paine,  Sam  Adams  and  Christopher  Gadsden  had  not  been  selected 
by  their  respective  states.  On  the  whole,  the  members  of  the  Con¬ 
vention  were  of  the  well-to-do,  if  not  the  aristocratic,  part  of  the 
population.  But  there  were  among  them  those  who  held  more  democratic 
ideas.  Perhaps  the  unusual,  if  not  unique,  feature  of  the  Convention 
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was  the  extent  to  which  the  points  of  view  and  the  debates  were  inspired 
by  a  knowledge  of  political  philosophy  and  an  insistence  upon  sound 
principles  of  government. 

It  was  fundamental  throughout  the  deliberations  of  the  Convention 
that  the  government  to  be  established  was  to  be  one  limited  by  a 
written  constitution.  No  one  had  any  such  reverence  for  the  govern¬ 
ment  of  the  mother  country  as  to  incline  him  towards  an  unwritten 
constitution  as  a  framework  of  government.  And  it  was  to  be  an 
Essential  part  of  the  new  government  that  it  should  be  a  representative 
republic  rather  than  a  people’s  direct  democracy.  If  there  are  to  be 
regrets  that  the  precise  plans  of  the  Founding  Fathers  have  not  been 
followed  through  the  years,  one  of  them  must  be  that  the  theory  that 
men  are  to  be  elected  to  legislative  office  on  the  basis  of  ability  to  handle 
problems  according  to  their  own  wise  judgment  has  been  discarded, 
so  that  today  legislators  are  elected  chiefly  because  the  platform  of  their 
party  pleases  the  people  and  they  will  comply  with  it  in  order  to  assure 
re-election. 

The  gravest  problem  which  faced  the  Convention  was  the  achieve¬ 
ment  of  a  national  government  which  would  have  the  necessary  power 
and  yet  be  acceptable  to  the  advocates  of  states’  rights.  An  example 
of  the  sound  and  philosophic  judgment  of  the  Convention  is  disclosed 
in  the  initial  determination  that  the  powers  of  the  national  govern¬ 
ment  must  be  expressly  stated  because  the  states  were  to  lose  the 
powers  the  new  government  was  to  have.  The  rest  of  the  usual. powers 
of  government  were  to  remain  with  the  states  and  did  not  require 
enumeration.  It  was  also  early  agreed  that  there  should  be  three  dis¬ 
tinct  branches  of  government,  pursuant  to  the  conception  that  each 
would  restrain  and  counterbalance  the  others  and  that  none  could 
dominate* 


The  arrangement  has  been  summed  up  in  Nevins  &  Com  maces: 

"Each  of  the  three  branches  was  Independent  and  co-ordinate,  and  yet  each 
was  checked  by  the  others.  Congressional  enactments  did  not  become  law  until 
approved  by  the  President;  the  President  in  turn  had  to  submit  many  of  his 
appointments  and  all  of  his  treaties  to  the  Senate  and  might  be  impeached  and 
removed  by  Congress.  The  judiciary  was  to  hear  all  cases  arising  under  the  laws 
and  the  Constitution  and,  therefore,  had  a  right  to  interpret  both  the  fundamental 
law  and  the  statute  law.  Rut  the  judiciary  were  appointed  by  the  President  and 
confirmed  by  the  Senate,  while  they,  too.  might  be  impeached  by  Congress.  Since 
the  Senators  were  elected  by  the  stale  legislatures  for  six-year  terms,  since  the 
President  was  chosen  by  an  electoral  college,  and  since  the  judges-werc  appointed, 
no  part  of  the  government  was  exposed  to  direct  public  pressure  except  the  lower 
house  of  Congress.  Moreover,  officers  of  government  were  chosen  for  such 
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In  achieving  a  national  government,  the  decision  to  set  up  a  legis¬ 
lature  of  two  brandies  was  essential  and  went  far  to  reconcile  the 
differences  which  otherwise  would  have  arisen  between  large  and  small 
states.  Of  much  more — indeed  primary — importance  was  the  funda¬ 
mental  decision  which  has  been  called  the  kingpin  of  the  Constitution, 
that  the  Federal  government  should  not  attempt  to  operate  through  the 
state  governments  but  should  operate  directly  on  the  individual  citizens 
themselves.  Without  this  there  would  have  been  no  nation  at  all. 
This  was  accomplished  by  that  brief  paragraph  in  Article  VI,  stating: 


“This  Constitution,  and  the  Laws  of  the  United  States  which 
shall  be  made  in  Pursuance  thereof ;  and  all  Treaties  made,  or 
which  shall  be  made,  under  the  Authority  of  the  United  States, 
shall  be  the  supreme  Law  of  the  Land;  and  the  Judges  in  every 
State  shall  be  bound  thereby,  any  Thing  in  the  Constitution  or 
Laws  of  any  State  to  the  Conirary.xiQtwitlistanding.” 

There  remained  tlj  ©"'question  whether  ninfe  of  the  thirteen  states 
would  ratify.  Before  the  end  of  1787  Delaware^Pennsylvania  and 
New  Jersey  had  done  so.  But  there, \yas  still  graved  doubt  whether 
Massachusetts;  New  Yorjs-  apd  Virginia^wpuld  follow^  The  ninth 
state,  New 
Enough; 


Of  si  v  tt  s.  vi  ry  auu  T  iigiiiia  nym\ 

ampshire,, ratified] on  June  21,  1?88. 


ontains 

articles 


- 0...  proliably'too  mucli — of  background.,. -{t  is  extraordinary 

how  little  discussion  there  was  abouTlhe  Supreme  Court  either  in  the 
Constitutional  Convention  or/imtlTe' Ratifying  conventions.  Such  as  there 
was  con:erned  mostly  the  cfrfeinql  jurisdiciipfi  of  thfe  Court.  As  time 
has  passed,  the  impohaiice[  ofVtb^jurisdictitm^of^  tne  Court  pas  be¬ 
come  lei  s  and  less  and  foKus  it  fs  iptirejy?  irrelevant. 

Article  III  of  t&e  Constitution  dfals  wjlfh  the^ judiciary.  .. 
less  than\400  worqs  as  compared wlth^OOO  inthe  preceding 

covering  the  legislative  and  the  - - * 1 

reads :  \ 

“The  jutljcial  Powe£-of_the  _  _  _  ... 

one  supreme'' Court,  and  in  such  inferior  Courts  as^tne  Congress 
may  from  timeMo  time  ordain  and  establish.  The  ..Judges,  both  of 
the  supreme  and  inferior  Courts,  shall  hold  Jlitfr  Offices  during 
good  Behaviour,  ami  shall,,  at  stated  Timevreceive  for  their  Serv¬ 
ices,  a  Compensation,  wliiclf 'strall'fiofbe  diminished  during  their 
Continuance  in  Office.” 


A* 

VflA/V  1  ■  •  MlVk  |/>  VVVUillK  UB  IIVIV^ 

he  ^ecutiv^  Sectioi y  1  of  /^frtide  III 
►lie  Urfited  States,  shall  fo/vested  in 


a  wide  variety  of  terms,  ranging  from  life  to  two  years,  that  a  complete  change 
m  personnel  could  not  be  effected  except  by  revolution/'  p.  30. 
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The  first  paragraph  in  Section  2  reads  as  follows : 

"The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and  Equity, 
arising  under  this  Constitution,  the  Laws  of  the  United  States, 
and  Treaties  made,  or  which  shall  be  made,  under  their  Au¬ 
thority  ; — to  all  Cases  affecting  Ambassadors,  other  public  Ministers 
and  Consuls; — to  all  Cases  of  admiralty  and  maritime  Jurisdiction; 

— to  Controversies  to  which  the  United  States  shall  be  a  Party; —  ( 
to  Controversies  between  two  or  more  States; — between  a  State  1 
and  Citizens  of  another  State;  between  Citizens  of  different  States, 

— between  Citizens  of  the  same  State  claiming  Lands  under  Grants 
of  different  States,  and  between  a  State,  or  the  Citizens  thereof,  i 
and  foreign  States,  Citizens  or  Subjects.” 

The  second  paragraph  says  that  “In  all  Cases  affecting  Ambassadors,  f 
other  public  Ministers  and  Consuls,  and  those  in  which  a  State  shall  »■ 
be  a  Party,  the  supreme  Court  shall  have  original  Jurisdiction.”  It  j! 
goes  on  to  say,  and  these  are  the  important  words:  I 

“In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall 
have  appellate  Jurisdiction,  both  as  to  Law  and  Pact,  witli  such 
Exceptions,  and  under  such  Regulations  as  the  Congress  shall 
make.” 

The  only  other  words  in  the  original  Constitution  which  even  in¬ 
directly  affect  the  power  of  the  Supreme  Court  arc  those  in  Section  4 
of  Article  II,  which  read: 

“The  President,  Vice  President  and  all  civil  Officers  o i  the  United 
States,  shall  be  removed  from  Office  on  Im|>eachmcnt  for,  and 
Conviction  of,  Treason,  Bril>ery,  or  other  high  Crimes  and  Mis¬ 
demeanors.” 

Looking  at  the  words  of  the  Constitution  and  asking  the  question 
whether  they  give  the  Supreme  Court  power  to  invalidate  acts  of  Con¬ 
gress  as  unconstitutional,  two  things  arc  clear. 

First,  the  provisions  do  not  expressly — but  may,  impliedly — give  that 
power. 

Second,  if  they  do  give  that  power  it  is  nevertheless  subject  to 
“such  exceptions,  arid  under  such  regulations  as  the  Congress  shall 
make.” 

Clearly,  there  is  no  express  statement  giving  the  Court  appellate 
jurisdiction  on  all  questions  concerning  constitutionality  of  legislation 
and  thus  giving  the  power  to  declare  acts  of  Congress  void.  But  it  is 
generally  admitted  that  this  jurisdiction  and  power  are  to  1«  implied. 
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Otherwise  Congress  would  haye  acquired  the  same  arbitrary  power 
that  Parliament  had,  and  the  consistency  of  its  legislation  with  the  pro- 
\  visions  of  the  Constitution  would  have  been  purely  a  matter  of  the 

£  conscience  and  common  sense  of  Congress.  Very  clearly,  the  Constitu- 

tional  Convention  did  not  intend  any  such  situation  as  that. 

?  The  drafters  of  the  Constitution  were  as  anxious  to  prevent  tyranny 
through  a  legislative  body  as  through  a  monarch.  Many  of  them  had 
pondered  Rousseau's  question,  “But  if  great  princes  are  rare,  how 
much  more  so  are  great  legislators?"  They  had  read  Locke  and 
Montesquieu  and  learned  that  a  legislature  designed  to  limit  the  power 
of  a  sovereign  executive  must  itself  be  kept  within  bounds.  Even 
[i  Jefferson,  sailing  for  Europe  shortly  before  the  Constitutional  Con- 
H  vention,  wrote :  "One  hundred  and  seventy-three  despots  would  surely 
be  as  oppressive  as  one.  .  . .  An  elective  despotism  was  not  the  govern¬ 
ment  we  fought  for.”  He  knew  that  the  anti-British  feeling  in  this 
country  was  directed  as  much  at  Parliament  as  at  the  King  and  that 
the  people  wished  to  do  away  with  arbitrary  power  in  anybody's  hands. 

The  question  of  judicial  versus  legislative  supremacy  had  been  recog¬ 
nized  and  vehemently  debated  in  the  separate  states  before  the  Consti¬ 
tutional  Convention.  The  strongest  support  for  what  has  been  called 
the  unique  doctrine  of  judicial  supremacy  was  found  in  the  American 
tradition  of  a  written  Constitution  defining  the  powers  of  the  different 
instrumentalities  of  government.  The  Mayflower  Compact  which  was 
made  on  the  landing  of  the  Pilgrims  in  1620  is  sometimes  called  the 
first  constitution  in  America,  although  the  nature  of  that  instrument 
hardly  warrants  the  statement.  A  few  years  later,  in  1639,  Connecticut 
adopted  as  its  political  plan  the  so-called  Fundamental  Orders  of  Con- 

Inecticut.  These  and  other  similar  documents  furnished  the  basis  for  a 
tradition  that  the  framework  of  government  should  be  in  a  written 
instrument.  It  was  a  logical  next  step  that  the  instruments  should 
contain  a  statement  of  the  relative  powers  of  the  different  instrumental¬ 
ities  of  government.  Another  step  was  necessary  to  designate  the 
instrumentality  of  government  which  should  have  the  right  to  interpret 
the  extent  of  the  respective  powers  of  the  departments  as  stated  in 
the  written  instrument. 

Obviously,  most  of  those  who  attended  the  Constitutional  Convention 
recognized  the  existence  and  importance  of  the  problem  whether  the 
ultimate  power  of  interpretation  should  rest  in  Congress  as  the  legislative 
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body  or  be  put  in  the  hands  of  the  judiciary  with  the  right  to  decide 
whether  or  not  Congress  or  the  executive  had  transgressed  the  limit 
of  their  powers  as  defined  by  the  Constitution.  Although  it  is  the 
general  and  better  opinion  that  the  Convention  intended  that  the  Su¬ 
preme  Court  should  have  the  power  to  interpret  the  Constitution/  there 
are  those  who  disagree.6 

There  is  the  intermediate  position  that  the  Founding  bathers  in¬ 
tentionally  left  the  question  open.  Thus,  William  Draper  Lewis,  in 
‘interpreting  the  Constitution/*  says  that  “Many  reasons  have  been 
advanced  for  this  omission,  but  no  valid  excuse.  The  malter  was  vital 
and  they  neglected  it.”  He  adds: 

“There  is  one  explanation  of  this  failure  by  the  Convention  to  act 
that  I  submit  with  diffidence.  It  is  that  there  existed  among  the 
leaders  the  fear  that,  should  the  matter  In?  seriously  argued  in 
the  Convention  with  an  insistence  on  a  definitive  decision,  the  Con¬ 
stitution's  adoption,  by  the  Convention  or  its  adoption  by  the  j>cople 
of  the  several  States  would  be  jeopardized  localise  it  would  create 
a  long  wrangle  over  who  should  he  the  final  interpreter,  the  Con¬ 
gress,  the  Supreme  Court,  or  some  body  especially  created  for  that 
purpose.  Perhaps  also  there  was  the  belief  that  if  nothing  were  said 
the  Supreme  Court  or  the  Congress  would  become  the  ultimate 
arbitrator,  either  of  these  solutions  being  satisfactory  to  the  more 
federal-minded  members.  If  there  is  anything  in  the  fear  which 
1  have  postulated,  we  can  excuse  their  ‘sin  of  omission’  and  turn 
to  events  which  have  embodied  in  our  unwritten  Constitution 
the  rule  that  the  authoritative  interpreter  of  the  written  Consti¬ 
tution  is  the  Supreme  Court.”  (p.  J2) 

We  shall  never  know  exactly  what  the  Founding  Fathers  had  in 
their  heads  or  exactly  what  they  intended  by  what  they  put  on  paj>cr. 
The  same  thing  is  true  to  a  lesser  extent  as  to  the  people  of  the  states 
who  elected  the  members  of  the  state  conventions  which  ratified  the 
Constitution.  Rut,  as  to  the  latter,  it  would  seem  that  they  must  have 
been  aware  not  only  of  the  problem  but  also  of  the  answer  in  favor 
of  judicial  supremacy  given  by  sonic  of  those  most  active  in  the  Consti¬ 
tutional  Convention.  The  Federalist ,  written  and  distributed  anony- 


4Sauuel  Morison,  The  Growth  of  the  American  Republic,  Vol.  I,  p.  80; 
Charles  A.  Beard,  The  Supreme  Court  and  the  Constitution;  A.  C.  Mc¬ 
Laughlin,  the  Courts,  the  Constitution  and  the  Parties;  Edwin  S. 
Corwin,  the  Doctrine  of  Judicial  Review. 

*Ro>utr  K.  Carr,  Democracy  and  Supreme  Court;  the  Supreme  Court  and 
Judicial  Review;  Horace  A.  Davis,  mt.  Judicial  Veto  p.  121. 
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mously,  but  actually  the  work  of  Jay,  Madison  and  Hamilton,  contains 
a  definite  statement  that  the  Constitution  established  judicial  supremacy. 
And  the  Federalist  was  read  by  most  of  those  whose  votes  or  voices 
would  count. 

Partly  for  its  pertinence  in  that  connection,  and  partly  for  the  clearness 
of  its  reasoning,  I  will  quote  front  No.  78  of  the  Federalist ,  which  was 
written  by  Alexander  Hamilton: 

"Some  perplexity  respecting  the  rights  of  the  courts  to  pro¬ 
nounce  legislative  acts  void,  because  contrary  to  the  constitution, 
has  arisen  from  an  imagination  that  the  doctrine  would  imply  a 
superiority  of  the  judiciary  to  the  legislative  power.  It  is  urged 
that  the  authority  which  can  declare  the  acts  of  another  void,  must 
necessarily  be  superior  to  the  one  whose  acts  may  be  declared 
void.  As  this  doctrine  is  of  great  importance  in  all  the  American 
constitutions,  a  brief  discussion  of  the  ground  on  which  it  rests 
cannot  be  unacceptable. 

"There  is  no  position  which  depends  on  clearer  principles,  than 
that  every  act  of  a  delegated  authority,  contrary  to  the  tenor  of  the 
commission  under  which  it  is  exercised,  is  void.  No  legislative 
act,  therefore,  contrary  to  the  Constitution,  can  be  valid.  To  deny 
this,  would  be  to  affirm,  that  the  deputy  is  greater  than  his  princi¬ 
pal;  that  the  servant  is  above  his  master;  that  the  representatives 
of  the  people  are  superior  to  the  people  themselves;  that  men 
acting  by  virtue  of  powers,  may  do  not  only  what  their  powers 
do  not  authorize,  but  what  they  forbid.” 

Hamilton  goes  on  to  state  his  premise  that  it  is  not  to  be  supposed 
“that  the  Constitution  could  intend  to  enable  the  representatives  of  the 
people  to  substitute  their  will  for  that  of  their  constituents,”  but  rather 
it  is  to  be  supposed  that  the  courts  were  designed  so  as  to  keep  the 
legislature  "within  the  limits  assigned  to  their  authority."  He  adds: 

“Nor  does  this  conclusion  by  any  means  suppose  a  superiority 
of  the  judicial  to  the  legislative  power.  It  only  supposes  that  the 
power  of  the  people  is  superior  to  both;  and  that  where  the  will 
of  the  legislature,  declared  in  its  statutes,  stands  in  opposition  to 
that  of  the  people,  declared  in  the  Constitution,  the  judges  ought 
to  be  governed  by  the  latter  rather  than  the  former.  They  ought  to 
regulate  their  decisions  by  the  fundamental  laws,  rather  than  by 
those  which  are  not  fundamental.” 

Going  back  to  the  provision  in  the  Constitution  making  the  appellate 
jurisdiction  of  the  Supreme  Court  subject  to  “such  exceptions,  and 
under  such  regulations  as  the  Congress  shall  make”:  It  is  extraordinary 
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how  little  attention  has  been  paid  to  these  words  either  before  or  when 
they  were  written  into  the  Constitution  or  at  any  time  since  then. 
There  have  been  suggestions  that  they  were  intended  to  give  Congress 
a  regulatory  rather  than  a  restrictive  power.  But  there  seems  to  be 
nothing  in  the  records  of  the  Convention  or  in  the  Federalist  to  fully 
sustain  the  suggestion.  It  is  true  that  Hamilton  suggested  in  one  of 
the  Federalist  papers  that  they  were  inserted  because  of  the  fear  that 
under  the  power  to  review  judgments  of  state  courts,  "both  as  to  law 
and  fact,"  the  Supreme  Court  might  encroach  upon  the  treasured  right 
to  trial  by  jury.  But  towards  the  end  of  No.  81  he  indicated  that  the 
provision  was  inserted  as  a  sort  of  compromise  in  order  to  assure  ap¬ 
proval  of  the  Article  concerning  the  judiciary.  He  said : 

“To  avoid  all  inconveniences,  it  will  be  safest  to  declare  general¬ 
ly,  that  the  Supreme  Court  shall  possess  appellate  jurisdiction  both 
as  to  law  and  fact,  and  that  jurisdiction  shall  be  subject  to  such 
exceptions  and  regulations  as  the  national  legislature  may  pre¬ 
scribe.  This  will  enable  the  government  to  modify  it  in  such  a 
manner  as  will  best  serve  the  ends  of  public  justice  and  security. 

“This  view  of  the  matter,  at  any  rate,  puts  it  out  of  all  doubt 
that  the  supposed  abolition  of  the  trial  by  jury,  by  the  operation  of 
this  provision,  is  fallacious  and  untrue." 

In  any  event,  we  must  take  the  Supreme  Court  at  its  word  and 
concur  in  its  decision  in  Ex  parte  M (Cardie?  that  under  this  clause 
Congress  may  take  away  from  the  Court  jurisdiction  to  hear  and  decide 
an  appeal  involving  the  constitutionality  of  an  act  of-  Congress.  This 
certainly  means  that  Congress  may  include  in  a  statute  a  provision  that 
the  Supreme  Court  shall  not  have  appellate  jurisdiction  to  consider 
its  validity  under  the  Constitution.  If  that  be  so,  the  further  question 
whether  Congress  may  legislate  a  blanket  elimination  of  the  appellate 
jurisdiction  of  the  Court  on  the  question  of  the  constitutionality  of  acts 
of  Congress  is  practically  unimportant.  And  it  is  not  relevant  to  con¬ 
sider  here  the  possibilities  of  other  and  even  more  radical  action  which 
Congress  might  take  under  this  clause  of  the  Constitution. 

In  1800  the  two  political  parties  were  the  Federalists — of  whom  the 
leader,  intellectually  at  least,  was  Alexander  Hamilton— and  the  Re¬ 
publicans — sometimes  called  the  anti-Federalists,  led  by  Thomas  Jeffer¬ 
son.  The  Presidential  term  of  John  Adams,  a  Federalist,  expired  on 
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March  4,  1801,  and  he  was  to  be  succeeded  by  Jefferson.  The  Chief 
Justice — Ellsworth — a  Federalist  sympathizer,  resigned  before  the  end 
of  Adams'  presidency.  The  first  selection  for  a  successor  was  former 
Chief  Justice  Jay.  He  declined  the  appointment.  This  was  typical 
of  the  lack  of  respect  for  the  position.  Both  Patrick  Henry  and  William 
Cushing  had  previously  refused  to  serve.  The  lack  of  standing  of  the 
Court  is  evidenced  by  the  fact  that  when  the  national  capitol  was 
built  quarters  for  the  Court  were  overlooked  and  it  was  relegated  to 
a  small  room  in  the  basement.  John  Marshall,  who  was  then  serving 
as  Secretary  of  State,  was  the  next  selection.  He  took  his  seat  on 
February  4,  1801. 

The  new  Jeffersonian  administration  was  not  loath  to  quarrel  with 
the  judiciary.  The  Judiciary  Act  of  1789,  and  particularly  the  twenty- 
fifth  section  of  it,  was  designed  to  give  the  Federal  judiciary  a 
standing  and  jurisdiction  distasteful  to  the  Jeffersonians.  And  the 
conduct  of  the  judges  had  rendered  them  vulnerable.  For  one  thing, 
Chief  Justice  Jay  had  proclaimed  the  doctrine  of  common  law  crime, 
meaning  crime  as  defined  by  the  common  law  of  England  but  not 
specified  in  any  statute  in  this  country.  The  doctrine  1>ecame  more  and 
more  unpopular  until  finally  rejected  by  the  Supreme  Court  in  1812. 
Furthermore,  the  judges  had  shown  extreme  severity  in  the  enforcement 
of  the  Sedition  Act,  and  had  used  distinctly  unjudicial  language  in 
alluding  to  the  political  beliefs  of  the  Republicans.  Justice  Samuel 
Chase  of  the  Supreme  Court,  later  to  be  tried  on  impeachment  charges, 
was  perhaps  the  chief  offender  when  sitting  as  a  trial  judge  on  circuit. 
The  anti-Federalists  were  loud  in  their  recriminations.  Beveridge  says 
in  his  life  of  Marshall: 

"But  for  these  things,  Marbury  v.  Madison  might  never  have 
been  written;  the  Supreme  Court  might  have  remained  nothing 
more  than  the  comparatively  powerless  institution  that  ultimate 
appellate  judicial  establishments  are  in  other  countries;  and  the 
career  of  John  Marshall  might  have  been  no  more  notable  and 
distinguished  than  that  of  the  many  ghostly  figures  in  the  shadowy 
procession  of  our  judicial  history.  But  the  Republican  condemna¬ 
tions  of  the  severe  punishment  that  the  Federalists  inflicted  upon 
anybody  who  criticized  the  Government  raised  fundamental  issues 
and  created  conditions  that  forced  action  on  those  issues."7 

The  Republican  assault  upon  the  judiciary  in  Congress  began  in 
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January,  1802.  The  Judiciary  Act  of  18)1,  adopted  under  Federalist 
control,  was  an  excellent  bit  of  legislation,  particularly  when  couirasted 
with  the  Act  of  1780.  It  provided  that  the  judges  of  the  Supreme 
Court  should  be  relieved  from  circuit  duty  and  it  created  sixteen  circuits 
throughout  the  country,  each  with  a  circuit  judge  to  sit  with  the  dis¬ 
trict  judge  in  the  way  that  justices  of  the  Supreme  Court  had  formerly 
done.  Naturally,  Adams  made  the  most  of  bis  opportunity  and  ap¬ 
pointed  staunch  Federalist  partisans  to  the  new  judicial  posts.  Jefferson 
and  the  Republican  Congress  resolved  to  repeal  the  legislation,  fa 
doing  so  they  attacked  the  Federal  judiciary  and  the  entire  doctrine 
of  judicial  supremacy.  In  the  course  of  the  debates  in  Congress  the 
democratic  argument  in  favor  of  the  ultimate  power  of  the  legislature 
was  emphasised  and  the  theories  advanced  hy  Hamilton  in  the  Federalist 
pa]>ers  and  elsewhere  were  scathingly  attacked.  In  other  words,  the 
repeal  of  the  Judiciary  Act  of  1801  was  nothing  more  nor  less  than  a 
challenge  to  the  supremacy  of  the  national  judiciary.  If  the  challenge 
were  allowed  to  )>ass  it  would  amount  to  an  acquiescence  in  the  su¬ 
premacy  of  Congress  and  that  acquiescence  would  soon  obtain  the 
force  of  law  and  in  lime  make  a  reversal  practically  impossible.  Further¬ 
more,  some  of  those  on  the  Supreme  Court  bench  were  growing  old  and 
new  appointments  by  Jefferson  wmdd  alter  the  Federalist  character 
of  the  Court. 

There  had  been  pending  in  the  Supreme  Court  .since  December,  1801, 
a  case  entitled  Marbury  r.  Madison.9  Rut  in  connection  with  the  rc|>eal 
of  the  Judiciary  Act  of  1801  the  Republicans  in  Congress  bad  almlishcd 
the  new  June  and  Decemlter  Terms  of  the  Supreme  Court  created 
by  the  Act  of  1801  and  restored  the  old  February  Term  but  not  the  old 
August  Term.  This  meant  an  adjournment  of  the  Court  for  fourteen 
months  from  December,  1801  to  February,  1803.  If  the  Congress  could 
do  this,  what  limit  was  there  to  what  it  might  do? 

Such  was  the  situation  when  Mar  bury  t’.  Madison  was  argued  in 
February,  1803.  The  facts  were  simple:  In  February,  1801,  an  act 
had  been  |»sscd  providing  for  the  appointment  by  the  President  of 
justices  of  the  peace  for  the  counties  of  Washington  and  Alexandria. 
President  Adams  nominated  forty-two  such  justices  of  the  peace  on 
March  2,  1801,  and  they  were  promptly  confirmed  by  the  Senate.  The 
commissions  were  signed  by  the  President  and  sealed  by  Secretary  of 
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State  John  Marshall  on  March  2.  But  some  of  them  were  not  de* 
livercd  to  the  appointees  before  midnight  and  when  Jefferson  had  been 
inaugurated  he  directed  Madison  as  the  new  Secretary  of  State  to 
withhold  these  commissions.  One  of  the  commissions  withheld  was 
addressed  to  William  Marbury.  Technically,  the  proceeding  Marbury 
commenced  was  to  show  cause  why  a  writ  of  mandamus  should  not 
issue  to  direct  the  delivery  of  Marbury’s  commission  by  the  Secretary 
of  State. 

What  was  almost  universally  expected  was  that  the  Court  would 
either  dismiss  the  application,  thus  admitting  its  lack  of  power  over  the 
executive,  or  assert  that  power  and  demand  that  Madison  deliver  the 
commission.  Probably  most  observers  thought  that  the  Chief  Justice 
would  adopt  the  second  alternative.  It  is  worth  commenting  that  in 
that  event  Madison  would  almost  certainly  have  ignored  the  writ  and 
declined  to  observe  the  mandate  of  the  Court.  In  such  a  situation  the 
judiciary  would  have  been  at  a  distinct  disadvantage.  On  the  other 
hand,  the  acceptance  of  the  first  alternative  and  the  dismissal  of  the 
case  would  have  been  an  admission  that  the  judiciary  could  not  enforce 
the  law  as  against  the  executive  department.  From  that  it  would  have 
been  generally  accepted  that  the  judiciary  lacked  power  to  invalidate 
acts  of  Congress. 

Marshall  saw  a  third  alternative  and  followed  it.  The  statutory 
basis  for  the  issuance  of  a  writ  of  mandamus  by  the  Supreme  Court 
was  the  so-called  Ellsworth  Judiciary  Act  of  1789.  If  this  act  were 
held  unconstitutional  a  conflict  with  the  executive  would  be  avoided 
and  at  the  same  time  the  power  of  the  Court  to  declare  an  act  of  Con¬ 
gress  void  as  in  conflict  with  the  Constitution  would  be  proclaimed. 
Under  the  leadership  of  John  Marshall,  that  is  exactly  what  the  Su¬ 
preme  Court  unanimously  decided  to  do. 

It  is  not  appropriate  to  consider  the  exact  legal  basis  for  the  decision 
that  the  Judiciary  Act  of  1789  was  unconstitutional.  The  reasoning 
was  technical  and  to  the  effect  that  when  the  Constitution  gave  the 
Supreme  Court  original  jurisdiction  in  specified  cases  it  thereby  denied 
such  original  jurisdiction  in  all  other  cases;  therefore  Congress  could 
not  grant  jursdiction  to  issue  writs  of  mandamus. 

It  was  necessary,  of  course,  that  the  opinion  state  the  basis  of  the 
power  of  the  Supreme  Court  to  declare  the  Act  of  Congress  void.  This 
Chief  Justice  Marshall  did  at  length.  There  was  nothing  novel  in 
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what  he  said,  and  to  a  large  extent  his  reasoning  followed  that  set 
forth  a  dozen  years  before  by  Alexander  Hamilton  in  the  Federalist 
papers, 

Marbury  v.  Madison  has  not  won  and  held  its  place  in  history  because 
of  the  facts  involved  or  the  impact  of  the  decision  on  those  facts.  In* 
deed,  the  oftice  of  justice  of  the  peace  to  which  Marbury  had  been 
appointed  was  of  slight  importance,  and  at  the  time  of  the  decision 
Marbury *s  ap|>ointive  term  was  about  half  over.  Neither  is  it  a  land¬ 
mark  because  of  the  quality  of  the  opinion  rendered  by  the  Court,  for 
the  fact  is  that  it  does  not  rank  with  Marshall's  great  opinions.  One 
of  Us  historic  attributes  is  that  so  far  as  what  is  decided  is  concerned 
it  was  not  a  case  thrust  upon  the  court  hut  one  which  Marshall  seized 
as  presenting  the  op|>ortimily  for  the  decision  which  he  believed  es¬ 
sential  at  the  moment.  It  is  interesting  also  because  it  was  conceived  and 
produced  largely  through  the  moral  courage  and  intellectual  strength 
of  one  man  alone,  John  Marshall.  Finally,  of  course,  the  case  for  the 
first  time  proclaimed  the  constitutional  principle  that  the  Supreme  Court 
may  hold  an  act  of  Congress  void  because  in  its  judgment  it  conflicts 
with  the  provisions  of  the  Constitution.  It  is,  however,  worth  while  to 
give  this  one  quotation : 

“The  constitution  is  either  a  superior,  paramount  law,  unchange¬ 
able  by  ordinary  means,  or  it  is  on  a  level  with  ordinary  legisla¬ 
tive  acts,  and  like  other  acts,  is  alterable  when  the  legislature 
shall  please  to  alter  it. 

“If  the  former  part  of  the  alternative  he  true,  then  a  legislative 
act  contrary  to  the  constitution  is  not  law :  if  the  latter  part  t>c  true, 
then  written  constitutions  are  absurd  attempts,  on  the  part  of  the 
people,  to  limit  a  power,  in  its  own  nature  illimitable. 

“Certainly  all  those  who  have  framed  written  constitutions 
contemplate  them  as  forming  the  fundamental  and  paramount  law 
of  the  nation,  and  consequently  the  theory  of  every  such  govern¬ 
ment  must  be,  that  an  act  of  the  legislature,  repugnant  to  the  con¬ 
stitution,  is  void."® 

The  decision  has  1>ecn  called  many  things.  It  has  been  extolled  as 
saving  the  country  from  what  might  have  been  a  demagogic  future 
ending  in  disruption  and  ruin.  It  has  been  called  a  shameless  usurpation 
of  power  in  violation  of  the  Constitution  and  every  sound  principle  of 
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democratic  government.  In  the  preface  to  Lions  Under  the  Throne 
Charles  P.  Curtis  says: 

"Marshall  had  taken  a  court  of  law  and  made  it  into  an  organ  of 
government.  We  adopted  what  he  did  with  many  misgivings,  hut 
with  growing  pride,  and  we  have  heen  struggling  witli  its  difficulties 
ever  since.'1 

Why  was  the  decision  so  thoroughly  accepted  by  the  executive  and 
legislative  departments  and  the  jxroplc  of  the  country?  In  the  first, 
place,  of  course,  there  was  the  fact  that  the  decision  favored  the  ad¬ 
ministration.  It  was  difficult  for  either  President  Jefferson  or  the 
leaders  of  the  majority  parly  in  Congress  to  complain  about  logic  or 
principles  which  sustained  a  decision  in  their  favor.  Furthermore,  the 
very  next  week  the  Court  announced  its  decision  in  Stuart  v.  Laird}* 
to  the  effect  that  the  act  of  Congress  which  repealed  the  Federalist 
Judiciary  Act  of  1801  was  constitutional.  Since  the  anti-Federalists 
were  the  beneficiaries  of  that  decision,  it  lay  not  in  their  mouths  to 
question  the  power  of  the  Court  to  bring  it  about.  But  there  was  more 
to  it  than  flint,  as  Mr.  Justice  Burton  has  pointed  out  in  a  recent  ad¬ 
dress  whiclt  he  entitled  "The  Cornerstone  of  Constitutional  Caw:  The 
Extraordinary  Case  of  Marbury  v,  Madison 

"The  Court  displayed  such  a  fairness  between  the  parties  that  it 
strengthened  public  confidence  in  itself.  Evidently,  the  Court  sup¬ 
plied  precisely  what  the  conditions  required.  The  need  was  for 
a  convincing  lecture  on  constitutional  law  upholding  the  essential 
power  of  the  Court,  while  saving  the  face  of  the  Chief  Executive."11 

Curtis  puts  it  this  way: 

"When  a  great  people  finds  that  there  are  certain  things  they 
want  done,  and  no  one  specially  appointed  to  the  work,  a  job  to  be 
done  and  no  one  named  to  do  it,  tney  look  around.  .  .  . 

"The  due  to  the  Court’s  power  lies  partly  in  the  need  that  the 
job  be  done,  and  partly  in  the  way  the  Court  has  done  the  job."12 

It  is  anti-cliniactic,  but  probably  appropriate,  to  mention  that  within 
two  years  of  the  decision  in  Marbury  v .  Madison  impeachment  pro¬ 
ceedings  were  brought  against  Justice  Samuel  Chase.  There  is  no 
doubt  that  his  conduct  had  been  unjudicial  but,  as  the  acquittal  indi- 
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cates,  lie  had  not  been  guilty  of  any  '‘high  crimes  or  misdemeanors.1’ 
The  historic  imi>ortance  of  this  event  lies  in  the  fact  that  impeachment 
had  been  regarded  by  Alexander  Hamilton  and  some  of  the  others 
who  favored  judicial  supremacy  as  a  means  of  restraining  the  Court. 
It  failed  in  1805  and  has  never  l>cen  attempted  since.  Nevertheless, 
this  one  attempt  did  put  the  fear  of  Congress  into  Marshall's  heart, 
for  he  was  far  from  certain  that  Chase  would  be  acquitted  and  lie 
knew  that  otherwise  his  own  impeachment  would  follow.  There  is 
evidence  of  this  aplenty  in  what  Marshall  wrote  to  Story: 

*T  think  the  modern  doctrine  of  impeachment  should  yield  to  an 
appellate  jurisdiction  in  the  legislature.  A  reversal  of  those  legal 
opinions  deemed  unsound  hy  the  legislature  would  certainly 
better  com|H>rt  with  the  mildness  of  our  character  than  [would] 
a  removal  of  the  Judge  who  has  rendered  them  unknowing  of  his 
fault.”13 


D.  W.  Brogan,  an  Fnglishman,  sums  up  the  historical  events  referred 
to;14 

“When  all  allowances  arc  made,  the  s|>cctacle  of  the  American 
people  living  its  political  life  according  to  canons  laid  down  in  the 
late  eighteenth  century  to  secure  the  political  ideals  and  the 
economic  rights  of  the  American  liourgeoisie,  almost  beggars 
credulity.  The  ingenious  gentlemen  who  framed  and  put  into 
oj>cration  the  American  constitution,  performed  a  feat  of  extra¬ 
ordinary  difficulty.  In  the  first  ebb  of,  a  revolution  they  hastily 

fjrocccdcd  to  put  a  hook  into  the  nose  of  Leviathan  and  induced 
urn  to  make  a  covenant  with  his  new  masters,  a  covenant  that  the 
monster  has  kept  till  he  has  forgotten  his  old  liberty  and  the 
strength  that  could  break  his  chain.** 

II. 

Attitude  Towards  the  Court  From  Time  to  Time 

The  course  of  the  judiciary  did  not  constantly  run  smooth  even  after 
Jefferson  left  the  White  House.  Indeed,  the  waters  roughened  as  soon 
as  Andrew  Jackson  moved  in.  The  wind  that  stirred  them  came  mostly 
from  the  proponents  of  states  rights.  It  was  an  attack  tti>on  the  powers 
exercised  by  the  Federal  government  and  sustained  hy  the  judiciary 
against  the  asserted  rights  of  the  states.  That  really  is  no  part  of  our 

“III  Beveridge  177*  . 

"Government  of  the  People,  A  Study  in  the  American  Political  System 
36. 


LIMITATION  OK  APPKLLATK  JUHLSDICTION  857 

problem,  because  it  is  undeniable  that  there  can  be  no  Federal  gov¬ 
ernment  worthy  of  the  name  unless  the  Supreme  Court  has  power 
to  declare' an  act  of  a  state  legislature  unconstitutional. 

Examples  of  the  controversy  in  the  Jackson  era  are  the  statutory 
attempt  of  Georgia  to  require  a  license  from  all  Cherokee  Indians  within 
the  jurisdiction,  which  was  held  unconstitutional  on  the  ground  that 
the  Federal  government  had  exclusive  jurisdiction  over  the  Indians. 
Another  case  arose  in  Massachusetts  and  concerned  the  right  of  a  state 
to  compete  with  a  private  toll  bridge  which  it  had  previously  chartered. 
States  righters  believed  that  this  was  no  affair  of  a  Federal  court.  ‘ 
Jackson  and  the  Court  did  not  agree  concerning  the  United  States 
Bank.  The  Supreme  Court  had  previously  held  the  charter  of  the  bank 
valid.  When  a  new  act  rechartering  the  bank  was  passed  Jackson  re¬ 
fused  his  signature  because  he  believed  the  act  unconstitutional.  In  his 
veto  message  he  said: 

"It  is  as  much  the  duty  of  the  House  of  Representatives,  of  the 
Senate  and  of  the  President  to  decide  upon  the  constitutionality 
of  any  bill  or  resolution  which  may  be  presented  to  them  for  passage 
or  approval,  as  it  is  of  the  Supreme  fudges  when  it  may  be  brought 
before  them  for  judicial  decision.  The  opinion  of  the  judges  has  no 
more  authority  over  Congress  than  the  opinion  Congress  has  over 
the  judges:  and  on  that  point  the  President  is  independent  of 
each.” 

This,  however,  was  more  the  statement  of  a  principle  than  of  a  line  of 
action,  for  Jackson  never  asserted  the  right  to  refuse  in  his  executive 
capacity  to  comply  with  any  decision  of  the  Supreme  Court.  The 
probabilities  are  that  the  statement  frequently  attributed  to  Jackson, 
“Well,  John  Marshall  has  made  his  decision,  now  let  him  enforce  it,” 
was  never  made  by  him.  At  any  rate,  when  South  Carolina  passed  a 
so-called  Nullification  Ordinance,  providing  that  no  appeal  should  be 
taken  or  allowed  to  the  Supreme  Court  in  any  case  involving  the 
validity  of  the  ordinance  or  of  any  act  of  Congress  which  had  been 
passed  upon  by  the  Carolina  courts,  Jackson  promptly  took  the  position 
that  this  was  the  equivalent  of  rebellion.  His  attitude  did  much  to  turn 
the  tide  of  sentiment.  How  strongly  that  tide  had  been  running  is  clear 
from  a  letter  Marshall  wrote  in  which  he  said  “the  case  of  the  South 
seems  to  me  to  be  desperate.  Their  opinions  are  incompatible  with 
a  united  government  even  among  ourselves.  The  Union  has  been  pro¬ 
longed  thus  far  by  miracles.  I  fear  they  cannot  continue.” 
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During  the  period  of  nearly  twenty  years  between  1HJ2  ami  1850 
the  Court  was  subjected  to  almost  no  criticism  by  Congress,  the  states 
or  the  people.  Until  the  middle  of  the  century  it  was  gradually  but 
Steadily  winning  prestige.  Hut  it  was  predestined  that  a  political  issue, 
which  cut  as  deeply  as  the  slavery  question,  would  demand  that  the 
Court  take  a  iwsitioti  and  stand  exposed  to  whatever  might  be  the  | 
result  of  the  taking  of  that  position. 

It  was  in  Dred  Srotl  v.  SaiidforJ,1*  that  the  Court  took  its  jvjsition. 

It  Is  unnecessary  and  would  be  inappropriate  to  set  forth  the  fuels  in 
detail  or  to  go  deeply  into  the  reasoning  of  Chief  Justice  Taney’s 
opinion.  The  facts  were  complicated  and  the  opinion  not  only  con¬ 
tained  statements  which  might  well  have  been  omitted  but  were  con 
temporaneously  interpreted  as  meaning  many  things  that  the  Court  - 
did  not  Intend.  The  essence  of  the  decision  was  that  the  Act  of  Con-  » 
gress,  generally  known  as  the  Missouri  Compromise,  prohibiting  slavery 
north  of  36  degrees  30  minutes  North  Latitude,  was  void  as  In  excess 
of  the  constitutional  power  of  Congress. 

The  Court  could  have  avoided  tills  question  by  simply  affirming  the 
decision  below  for  wbieh  there  was  the  authority  of  one  of  its  own 
recent  decisions.  Indeed,  it  Is  probable  that  a  majority  of  the  Court 
had  first  reached  agreement  to  so  decide  the  case.  Unfortunately,  sonic 
at  least  of  the  justices  were  all  too  conscious  of  the  (mlitical  importance 
which  the  decision  would  have  and  hoped  that  it  might  foreclose  further 
controversy.  It  postponed  the  writing  of  the  opinion  until  after  the 
presidential  election  of  1856. 

Ruchanan’s  election  encouraged  those  justices  who  sympathized  vita 
the  South  to  adjudicate  the  invalidity  of  the  Missouri  Compromise.  The 
reasoning  necessary  to  declare  it  void  was  difficult,  lint  Chief  Justice 
Taney  did  not  hesitate,  ft  is  charitable  to  believe  that  the  Court  pro¬ 
ceeded  as  it  did  in  the  belief  that  the  decision  would  operate  as  a  settle¬ 
ment  of  the  differences  between  the  North  and  South,  fn  this  the  Court 
was  utterly  wrong — so  wrong  that  often  it  has  lieen  claimed  that  the  de¬ 
cision  was  the  immediate  cause  of  the  Civil  War.  That  is  probably  an 
exaggeration.  Rut  what  is  clearly  true  and  is  for  our  purposes  more 
important  is  that  a  result  of  the  decision  was  a  loss  of  respect  for  the 
Court  for  having  so  obviously  atiandnncd  legal  judgment  for  political 
preference.1* 

“19  How.  .Wj'flWrt).  ~  ‘ 

"Charles  Warren,  in  The  Supreme  Court  in  United  States  History,  Vol.  Ill, 
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U  was  the  Dred  Scott  decision  which  impelled  Lincoln  in  his  first 
inaugural  to  say  that  while  lie  recognized  that  "constitutional  questions 
are  to  lie  decided  by  the  Supreme  Court"  and  must  be  binding  u|»on  the 
parlies  to  the  suit  and  are  also  entitled  to  "very  high  respect  and  con¬ 
sideration  in  all  parallel  eases  by  all  other  departments  o(  government," 

"At  the  same  time,  the  candid  citizen  must  confess  that  if  the 
l*olicy  of  government,  upon  vital  questions  affecting  the  whole 
(icopfc,  is  to  lie  irrevocably  fixed  by  the  Supreme  Court,  the  in¬ 
stant  they  are  made,  in  ordinary  litigation  between  parlies  in 
personal  actions,  the  people  will  have  ceased  to  be  their  own  rulers, 
having  to  that  extent  practically  resigned  their  government  into 
the  hands  of  that  eminent  tribunal." 

At  any  rate,  war  came  and  the  country  ignored  the  decision  and 
largely  forgot  about  the  Supreme  Court.  The  Aferrytnan11  case  might 
be  mentioned  for  its  dramatic  quality.  It  arose  in  May,  1861,  after 
President  Lincoln  had  asserted  the  right  to  suspend  the  writ  of  habeas 
corpus  at  his  discretion.  He  had  done  this  in  tire  case  of  a  citizen  not 
in  the  military  forces  arrested  and  kept  in  confinement  by  the  army 
authorities.  A  writ  of  habeas  corpus  was  issued  requiring  the  com¬ 
manding  officer  to  produce  the  prisoner  before  a  civilian  court.  The 
marshall  reported  that  he  had  been  refused  admission  to  the  fort  where 
the  prisoner  was  confined.  The  case  came  before  Chief  Justice  Taney, 
sitting  on  circuit.  Mr.  Justice  Jackson  has  described  the  situation 

"Shorn  of  power,  but  not  of  courage,  Taney  ...  in  full  exoecta- 
tion  that  he,  too,  would  be  imprisoned,  thundered  forth  the  funda¬ 
mental  and  eternal  principles  of  civilian  freedom  from  military 
usurpation.  But  with  a  confession  of  helplessness  and  despair,  he 
closed  an  opinion  which  must  rank  as  one  of  the  most  admirable 
and  pathetic  documents  in  American  judicial  annals:  'In  such  a 
case,  my  duty  was  too  plain  to  be  mistaken.  I  have  exercised  all 
the  power  which  the  constitution  and  laws  confer  upon  me,  but 

p.  316,  has  commented,  “While,  with  the  lapse  of  time,  jthe  opinion  expressed  by 
many  earlier  historians  and  statesmen  that  the  Drtd  Stilt  decision  was  the  most 
potent  factor  in  bringing  on  the  Civil  War  has  been  rejected,  and  the  inevitability 
of  that  conflict  has  been  realized,  the  really  serious  effect  of  this  fatal  decision 
by  the  Court  was  that  which  was  foretold  by  a  writer  In  the  North  Amtriton 
Rtvitw  as  early  as  Oc tober  1857 :  ‘The  country  will  feel  the  consequences  of  the 
decision  more  deeply  and  more  permanently,  in  the  loss  of  confidence  in  the  sound 

Kliciat  Integrity  and  strictly  legal  character  of  their  tribunals,  than  in  anything 
Ide;  and  this,  perhaps,  may  welt  be  accounted  the  greatest  political  calamity 
which  this  country,  under  our  form  of  government,  could  sustain.’" 
nP.x  port t  Merryman.  Fed.  Cas.  No.  W87  (1861). 

“This  Smiccut  ro*  Judicial  Sufumacy  326. 
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that  |H)Wcr  has  been  resisted  by  a  force  too  strong  for  me  to  over¬ 
come.'  " 

When  the  war  was  over  and  the  problem  of  the  treatment  of  the 
South  arose,  there  came  the  most  bitter  and  determined  effort  on  the 
part  of  Congress  to  suppress  the  judiciary  that  has  yet  developed. 
Primarily  the  controversy  was  over  the  so-called  Reconstruction  Acts 
passed  in  1867.  In  substance,  they  established  military  rule  over  the 
South.  They  had  been  vetoed  by  President  Johnson  anti  then  enacted 
over  his  veto.  They  were,  of  course,  distinctly  distasteful  to  the  South 
and  thoroughly  relished  by  the  North. 

There  had  been  preliminary  skirmishes  in  connection  with  the  Court 
decisions  that  the  military  tribunals  set  up  by  Lincoln  were  unconsti¬ 
tutional  in  areas  where  civil  courts  were  still  open.  The  majority  of  the 
Justices  seemed  prepared  to  go  even  further  than  this  and  in  substance 
to  prevent  the  establishment  of  any  military  tribunals  anywhere  in 
the  South.  Finally,  a  Mississippi  editor,  McCardle,  who  had  been  held 
for  trial  before  a  military  commission,  fietitioncd  for  a  writ  of  halnas 
corpus  under  an  Act  of  February  5,  1867.  This  act  amended  the 
Judiciary  Act  of  1789  and  provided  that  justices  and  judges  of  Hie 
Federal  courts  should  have  power  to  grant  writs  of  habeas  corpus  where 
any  |>erson  had  lieon  restrained  in  violation  of  the  Constitution  or  any 
treaty  or  law  of  the  United  States.  It  further  expressly  provided  that 
from  any  final  decision  ap|>cal  might  Ik*  taken  to  the  Circuit  Court  for 
the  appropriate  district  and  from  the  judgment  of  the  Cfrcuit  Court  to 
the  Supreme  Court.  The  Circuit  Court  denied  the  'writ  sought  l»y 
McCardle  and  an  appeal  was  taken  to  the  Supreme  Court.  The  Court 
took  jurisdiction.  This  was  the  case  of  tix  parte  McCardle .,0 

Clearly,  if  there  ever  was  a  |>olitical  issue,  this  question  of  the  proper 
treatment  of  the  South  after  the  war  was  one.  Just  as  clearly,  the 
question  of  the  power  of  the  Federal  government  to  sot  up  military 
tribunals  in  the  separate  states  was  one  calling  for  interpretation  of  the 
provisions  of  the  Constitution.  It  was  generally  expected  that  the  Court 
would  hold  the  Reconstruction  Acts  unconstitutional.  The  radical  Re¬ 
publicans  in  Congress  moved  fast.  They  repassed  over  the  President's 
veto  an  Act  of  March  27,  1868,  which  provided  that  "so  much  of  the 
act  approved  February  5,  1867,  ...  as  authorized  an  appeal  from  the 
judgment  of  the  Circuit  Court  to  the  Supreme  Court  of  the  United 


”6  Wall,  m  (1867) ;  7  Wall.  506  (1868). 
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States,  or  tlie  exercise  of  any  such  jurisdiction  by  said  Supreme  Court, 
on  appeals  which  have  been,  or  may  hereafter  he  taken,  be,  and  the 
same  is  hereby  repealed.”  This,  of  course,  covered  the  appeal  to  the 
Supreme  Court  already  taken  by  McCardle. 

Feeling  in  the  country  ran  high.  The  action  of  Congress  was  claimed 
by  some  to  be  equivalent  to  doing  away  with  the  Supreme  Court. 
Bitter  resentment  was  felt  by  those  who  sympathized  with  the  Court 
or  its  assumed  attitude  towards  reconstruction.  On  the  other  hand, 
those  who  demanded  severe  treatment  for  the  South  were  determined 
to  have  their  way,  Supreme  Court  or  no  Supreme  Court. 

Chief  Justice  Chase  delivered  the  opinion  of  the  Court.  He  faced 
the  unpleasant  necessity  frankly  and  unflinchingly.  He  admitted  that 
the  question  was  one  of  jurisdiction.  He  pointed  out  that  the  appellate 
jurisdiction  of  the  Court  was  conferred  by  the  Constitution,  but  only 
"with  such  exceptions  and  under  such  regulations  as  Congress  shall 
make.”  He  added: 

“The  provision  of  the  act  of  1867  affirming  the  appellate  juris¬ 
diction  of  this  court  in  cases  of  habeas  corpus  is  expressly  repealed. 

It  is  hardly  possible  to  make  a  plainer  instance  of  positive  exception. 

“We  are  not  at  liberty  to  inquire  into  the  motives  of  the  legisla¬ 
ture.  We  can  only  examine  into  its  power  under  the  Constitution ; 
and  the  power  10  make  exceptions  to  the  appellate  jurisdiction  of 
this  court  is  given  by  express  words.  ... 

"It  is  quite  clear,  therefore,  that  this  court  cannot  proceed  to 
pronounce  judgment  in  this  case,  for  it  has  no  longer  jurisdiction 
of  the  appeal ;  and  judicial  duty  is  not  less  fitly  performed  by  de¬ 
clining  ungranted  jurisdiction  than  in  exercising  firmly  that  which 
the  Constitution  and  the  laws  confer.” 

When  another  editor  imprisoned  under  military  authority  appealed 
for  a  writ  of  habeas  corpus  under  the  original  Judiciary  Act  of  1789 
the  Court  again  took  jurisdiction.*0  But  again  Congress  acted  and  a 
bill  was  introduced  prohibiting  the  Supreme  Court  from  considering 
any  case  which  involved  the  validity  of  the  Reconstruction  Acts.  That 
was  followed  by  another,  prohibiting  the  judicial  review  of  any  act 
of  Congress.  It  is  fortunate  that  while  these  bills  were  pending  a  com¬ 
promise  outside  of  court  was  affected  whereby  Yerger,  on  being  turned 
over  to  the  civil  authorities,  withdrew  his  petition.  Otherwise  there 


"Ex  parle  Yerger.  8  Wall.  85  (1868). 
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j  might  welt  have  been  a  life  and  death  battle  between  Congress  and  the 

;  Court. 

i  The  current  of  events,  and  particularly  the  failure  of  the  Republicans 

|  to  convict  President  Johnson  in  the  impeachment  trial  and  the  death  of 

i  their  leader,  Thaddeus  Stevens,  led  to  an  abatement  in  the  severity  of  the 

enforcement  of  the  Reconstruction  Acts.  And  very  soon  the  interest 
of  atmost  all  group?  in  the  country  turned  to  economic  matters.  Thus, 
the  struggle  between  Congress  and  the  Court  ended  as  had  the  struggle 
between  Jefferson  and  Marshall,  without  any  change  in  the  statutory 
or  constitutional  position  of  the  Court. 

During  the  last  twenty-five  years  of  the  nineteenth  century  the  Court 
continued  to  gain  in  prestige  from  the  low  point  of  the  Civil  War  and 
Reconstruction  periods.  Generally  speaking,  its  chief  activity  was  in 
the  protection  of  property  rights  from  infringement  by  state  and 
national  legislation,  but  that  did  not  antagonize  Congress  or  the  conn- 
j  try.  Tiie  turn  of  the  century  saw  the  a|>ex  of  the  doctrine  of  laisscz 

!  faire  in  judicial  decision,  and  it  seemed  that  the  power  of  the  legislatures 

■  to  regulate  industry  or  interfere  with  industrial  capitalism  was  |kt- 

manently  restricted.  Then  Theodore  Roosevelt  liecamo  President  in 
1901.  Fit's  so-called  trust  busting  campaign  won  a  somewhat  Pyrrhic 
victory  in  the  Northern  Securities  case  in  1904*1  and  while  the  govern¬ 
ment  prosecutions  in  the  Standard  Oif **  and  American  Tobacco ss  cases 
were  successful,  the  opinions  were  to  the  effect  tlitit  the  Sherman  Act 
must  he  interpreted  according  to  the  "rule  of  reason."  In  the  field  of 
laltor  legislation  the  Court  remained  conservative,  if  not  obstructive. 

|  During  the  period  from  1910  to  1920  legislation  resulting  from  the 

|  Iil>cra1  attitude  of  Presidents  Roosevelt  and  Wilson  and  the  general 

:  stirring  of  progressivism  in  the  country  came  hefore  the  Court.  For 

;  a  while  under  the  leadership  of  Chief  Justice  White  there  was  hope  for 

liberality  in  the  decisions  of  the  Court.  Then  came  the  famous  Child 
I.abor  ease,  Hammer  v.  Daejcnharl.'2*  The  Act  was  held  invalid  on 
the  ground  that  Congress  had  exceeded  its  power  to  regulate  commerce 
in  using  it  for  the  entirely  different  and  ulterior  purpose  of  eliminating 

"Northern  Securities  Co.  v.  U.  S.,  193  U.  S.  197,  24  S.  Ct.  436,  48  1..  Ed.  079 
(1904). 

“Standard  Oil  Co.  v.  U.  S..  221  U.  S.  1.  31  S.  Ct.  502.  55  l..  Ed.  010  (1011). 

*U.  S.  v.  American  Tobacco  Co..  221  U.  S.  106.  31  S.  Ct.  632.  55  1..  Ed.  663 
(1011). 

“247  U.  S.  251,  38  S.  Ct.  529,  62  !..  Ed.  1101  (1918). 
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child  labor.  This  was  a  fivc-to-four  decision,  the  dissenters  being  Holmes, 
McKenna,  Brandeis  and  Clarke. 

The  decade  from  1920  to  1930  requires  no  comment.  This  was  the 
era  of  Harding  and  Coolidge.  Not  many  constitutional  questions  were 
presented  to  the  Court.  It  was  a  time  of  Republicanism  and  conser¬ 
vatism  and  there  was  no  ground  for  controversy  between  Congress 
and  the  Court.  But  the  wind  was  making  up  again. 

Franklin  Roosevelt  took  the  presidential  oath  on  March  4,  1933.  The 
general  state  of  the  country  at  that  moment  is  well  known.  The  de¬ 
pression  which  began  with  the  stock  market  crash  of  October,  1929, 
had  dragged  through  more  than  three  years  of  difficulty,  if  not  despair. 
Nothing  resembling  an  up-turn  was  visible  on  the  horizon.  Millions 
of  men  and  women  were  out  of  work,  debtors  were  in  a  desperate 
situation  and  the  business  and  financial  world  seemed  powerless  to  deal 
with  the  situation.  Something  was  demanded  of  the  administration  by 
citizens  in  all  walks  of  life  and  in  every  income  group.  The  so-called 
New  Deal  responded  promptly  and  the  "100  days"  following  the  in¬ 
auguration  were  the  most  active  period  in  American  legislative  his¬ 
tory. 

It  was  not  until  1934  that  the  attitude  of  the  Supreme  Court  towards 
this  legislation  was  revealed  in  an  opinion  by  Chief  Justice  Hughes  in 
which  the  Minnesota  State  Mortgage  Moratorium  Law  was  sustained.*8 
He  spoke  for  only  himself  and  Justices  Holmes,  Brandeis,  Cardozo 
and  Roberts.  Justices  Sutherland,  Van  Devanter,  McRcynolds  and 
Butler  joined  in  a  dissent.  They  denied  the  power  of  the  state  to  give 
relief  to  debtors  in  the  way  in  which  the  law  had  attempted  to  do  it. 

In  1934  the  opinion  of  Mr.  Justice  Roberts*8  sustaining  the  New  York 
price-fixing  legislation  known  as  the  Milk  Control  Law  indicated 
liberality,  but  the  same  four  justices  dissented.  As  the  months  went 
by  it  became  clear  inat  these  four  dissenters  would  continue  to  be 
opposed  to  the  sort  of  legislation  which  the  New  Deal  had  enacted 
and  was  determined  to  continue  to  enact.  Ore  the  other  hand,  it  seemed 
probable  that  so  long  as  the  legislation  kept  within  bounds  Justices 
Holmes.  Brandeis,  Cardozo  and  Stone  would  be  disposed  to  sustain  it. 
There  was  uncertainty  as  to  what  position  the  Chief  Justice  and  Justice 

■Home  Building  &  Loan  A«*n  v.  Blaisdell,  290  U.  S.  398.  54  S.  Ct.  231,  78 
L.  Ed.  940,  88  A.  L.  R.  1481  (1934). 

■Nebbia  v.  N.  Y.,  291  U.  S.  502,  54  S.  Ct.  505,  78  L.  Ed.  940,  89  A.  L.  R.  1459 
(1934). 
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Roberts  would  lake  in  a  borderline  vase.  To  be  sustained.  legislation 
woubl  need  the  sti|)|Kirl  of  Ixdh  of  Ibeni. 

In  1935  tlie  attempt  to  prohibit  certain  interstate  sliipments  of  oil 
was  held  uucoustitutiounl  on  the  ground  that  it  involved  an  uncontrolled 
delegation  of  authority  to  the  President.**  There  followed  the  so-called 
Gold  Cases,  which  were  argued  in  January,  1935.  In  substance,  the 
decision  which  came  down  iti  March  sustained  the  devaluation  of 
40.94#/<  hut  there  were  four  dissents  and  the  majority  stood  on  the 
narrow  ground  that  the  holders  of  government  bonds  had  not  been  able 
to  prove  any  damages. 

In  May  the  National  Industrial  Recovery  Act  was  declared  un¬ 
constitutional  by  a  unanimous  Court.  In  January,  1936,  the  Agricultural 
Adjustment  Act  was  held  unconstitutional  in  IK  S.  v.  /fnf/cr.7K 
The  Carter  Coal  Company  case30  upset  the  bituminous  Coal  Con¬ 
servation  Act  of  1935  despite  the  long-felt  need  for  some  regu¬ 
lation  and  the  careful  study  which  had  been  given  in  framing  the  act. 
In  this  case  Justice  Rolierts  voted  with  McKcyunhls,  Butler,  Suther¬ 
land  and  Van  Dcvantcr,  whereas  the  Chief  Justice  was  with  the 
liltcrah.  Throughout  1936  there  were  no  signs  of  relaxation  in 
the  conservative  attitude  of  the  Court,  and  in  the  field  of  state  legisla¬ 
tion  it  struck  down  the  New  York  Minimum  Wage  I^aw  in  Morehcait 
v.  Tifaldo?0  on  the  ground  that  it  interfered  with  the  freedom  of  con¬ 
tract. 

President  Roosevelt  was  reelected  in  NovciuIkt,  1936,  with  515  out 
of  a  possible  523  electoral  votes.  That  certainly  furnished  some  basis 
for  his  statement  that  he  had  a  “mandate  from  the  country."  On 
February  5,  1937,  he  sent  to  Congress  a  message  “Transmitting  a 
Recommendation  to  Reorganize  the  Judicial  Branch  of  the  Federal 
Government."  With  this  letter  went  one  from  Attorney  General  Homer 
Cummings  to  the  President  dated  February  2,  and  a  draft  of  a  pro¬ 
posed  hill.  I  shall  not  attempt  an  analysis  of  any  of  these  documents. 
Suffice  it  to  say  that  they  pur|>orted  to  seek  three  substantial  changes 
and  to  justify  them  almost  entirely  on  the  need  for  more  judges  and 
letter  administration,  in  order  to  prevent  delays  and  to  secure  efficiency 
in  the  administration  of  justice.  The  three  objectives  were,  first,  the 

*  Panama  Refining  C*\  vT Ryan.  *>3  U  S.  388.  55  S.  Ct.  241.  79  l7  446 
(10.15). 

•W  U.  S.  t.  56  Ct.  312.  80  |„  K,|.  477.  102  A.  I..  R.  914  (1936). 

*208  U.  S.  238.  56  S.  Ct.  918.  80  1..  Kd.  1347  (l93o). 

*208  V.  S  587  (1936). 


LIMITATION  OF  AIM'FLLATF  .ItlltlHMCmOK  80»r) 

ap|K)intmcnt  of  an  additional  judge  in  any  Federal  court  when  a  sitting 
judge  who  had  held  his  commission  for  ten  years  attained  the  age  of 
seventy  and  neither  resigned  nor  retired  within  six  months  thereafter. 
The  theory  here,  so  far  as  the  Supreme  Court  was  concerned,  was  not 
to  jmsilively  and  immediately  increase  the  number  of  justices  hut  to 
jjersuadc  one  or  more  of  the  six  who  were  over  seventy  to  resign  or 
retire.  Thus,  it  was  provided  that  the  ap|>oinlment  of  a  new  judge  or 
judges  would  |>ermnnently  increase  the  number  of  the  Court— hut 
with  an  outside  limit  of  fifteen  members. 

The  second  objective  was  the  assignment  of  judges  to  courts  other 
than  those  in  which  they  held  their  commissions  so  as  to  prevent  the 
bogging  down  of  calendars.  The  third  objective  was  to  give  the  Su* 
preme  Court  |>owcr  to  ap{x>int  a  Proctor  with  the  duty  of  keeping  in 
touch  with  the  docket  situation,  recommending  the  assignment  of 
judges  and  generally  expediting  the  disposition  of  cases  in  the  Federal 
courts.  These  objectives  were  heartily  approved  by  the  Bar  and  have 
been  largely  attained  to  the  great  benefit  of  the  administration  of  justice. 

Let  one  of  those  who  supported  the  plan  and  now  sits  on  the  Court, 
Justice  Jackson,  dcscrilic  it: 

“The  President’s  message  was  so  generalized  in  order  to  relate 
to  all  courts  that  it  failed  to  focus  attention  on  the  real  judicial 
offending.  The  fighting  issues,  ready-made  for  the  President, 
were  not  seized.  There  was  not  a  word  alxnit  the  usurpation,  the 
unwarranted  interferences  with  lawful  governmental  activities,  and 
the  tortured  construction  of  the  Constitution,  all  of  which  could 
be  proved  against  the  Court  from  the  words  of  sonic  of  its  most 
respected  members.  It  lacked  the  simplicity  and  clarity  which  was 
the  President’s  genius  and,  to  men  not  learned  in  the  procedures 
\^of  the  Court,  much  of  it  seemed  technical  and  confusing.”31 

fKis^no  exaggeration  to  say  that  all  hell  broke  loose  throughout  the 
country'anirt  .particularly  among  the  members  of  the  bar.  The  press 
almost  unanimously  attacked  the  plan  on  every  ground.  Practically 
speaking,  no  one  favored  it  except  ardent  New  Dealers,  and  many  of 
them— laymen  and  lawyers  alike — were  either  non-committal,  luke¬ 
warm  or  against  the  plan.  It  was  almost  universally  taken  to  be  a  plan 
to  pack  the  Court,  dishonestly  camouflaged  as  one  to  strengthen  the 
judiciary. 

It  was  not  until  March  9  that  the  President  spoke  to  the  country  and 
“The  Struggle  for  Judicial  Supremacy  189. 
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(rankiy  and  flatly  expressed  his  dissatisfaction  with  the  decisions  of  the 
Court  and  his  demand  for  a  majority  who  would  approve  ibe  New 
Deal  legislation.  The  testimony  before  the  Judiciary  Committee  by 
Attorney  General  Homer  S.  Cummings,  Assistant  Attorney  Robert  II. 
Jackson  and  others  was  equally  direct.  Chief  Justice  Hughes  reluctant¬ 
ly  joined  the  fight  in  a  letter  dated  March  21,  1937,  to  Senator  Burton 
K.  Wheeler.  The  first  sentence  in  it  read:  “The  Supreme  Court  is 
fully  abreast  of  its  work."  It  went  on  to  say  that  an  increase  in  the 
number  of  justices  "would  not  promote  the  efficiency  of  the  Court"  and 
then  to  demonstrate  it.  The  Chief  Justice  stated  that  the  views  ex-  j 

pressed  were  concurred  in  by  Justice  Brandeis  and  Justice  Van  Dr-  1 

vanter.  This  letter  sealed  the  fate  of  the  plan.  j 

The  report  of  the  Senate  Judiciary  Committee  may  he  mentioned  i 

here,  although  it  was  not  handed  down  until  June  7.  Considering  the  ( 

party  alignment  of  those  who  signed  the  report,  it  is  an  amazing  docu¬ 
ment.  It  contains  a  statement  that  the  measure  should  he  rejected 
because  it  "does  not  accomplish  any  of  the  objectives  for  which  it  was 
originally  offered."  There  were  five  other  reasons,  which  need  not 
be  gone  into.  Throughout,  the  report  waxed  rhetorical  and  ended : 

"It  is  a  measure  which  should  be  so  emphatically  rejected  that 
its  parallel  will  never  again  be  presented  to  the  free  representatives 
of  the  free  people  of  America." 

To  go  back  to  March  29,  1937 :  On  that  day  the*’  Chief  Justice 
rendered  an  opinion  for  a  majority  of  the  Court  upholding  the  con¬ 
stitutionality  of  the  Minimum  Wage  Act  of  the  State  of  Washington, ss 
which  was  substantially  identical  with  the  New  York  act  declared  un¬ 
constitutional  in  1936.33  The  opinion  expressly  overruled  Adkins  t*. 
Children’s  Hospital.**  Justice  Roberts  voted  with  the  Chief  Justice  and 
Justices  Holmes,  Brandeis  and  Cardozo  to  make  a  majority.  Two 
weeks  later  came  a  series  of  decisions  sustaining  the  National  Labor 
Relations  Act3*  and  retreating  from  the  attitude  which  the  majority 
of  the  Court  had  taken  a  year  before. 


-West  Coast  Hotel  Co.  v.  Parrish,  300  U.  S.  379,  57  S.  Ct.  578.  81  1..  Ed. 
703.  108  A.  f„  R.  1330  (1937). 

"Supra,  note  29. 

*261  U.  S.  525,  43  S.  Ct.  394.  <57  I..  Ed.  785  (1923). 

»N.  I..  R.  13.  v.  Jones  &  I.aughlin  Steel  Corp..  301  U.  S.  1.  57  S.  Ct.  *15.  8 
)„  F.d.  893.  108  A.  I..  R.  1352  (1937):  N.L.R.R.  v.  Freubanf  Trailer  Co..  301 
U.  S.  49.  57  S.  Ct.  642.  81  1..  Ed.  918.  108  A.  I..  R.  1352  (1937) :  N.  I-.  R.  TV  v. 
Friedman-Harry  Marks  Clothing  Co..  301  U.  S.  58.  57  S.  Ct.  615.  81  I..  Ed.  921. 
108  A.I.R.  1352  (1937):  Washington.  Viroinia  ft  M.  Coaeh  Co.  v.  N.  L.  R.  B-. 
301  U.  S.  142,  57  S.  Ct.  648.  81  L.  Ed.  962  (1937). 
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In  June,  1937,  Justice  Van  Devantcr  announced  his  retirement.  On 
the  same  day  the  Court  held  constitutional  the  National  Firearms 
Act/®  a  national  police  regulation  which  might  have  been  questioned 
in  the  immediate  past,  the  amended  Railway  I«abor  Act”  and  the  re¬ 
vised  Frazicr-Lcmke  Act*®  for  the  relief  of  farm  debtors.  We  need 
go  no  further  in  the  field  of  judicial  hapjienings. 

In  the  |>olitical  arena  there  was  much  of  interest  to  the  (lolitician 
but  little  that  need  concern  the  constitutional  lawyer  or  the  statesman. 
President  Roosevelt  refused  to  admit  defeat  when  it  was  obvious  that 
his  court  plan  would  not  pass  or  to  accept  victory  when  it  was  equally 
obvious  that  without  legislation  the  Court  would  no  longer  obstruct 
the  congressional  course.  It  may  lie  commented,  however,  that  the 
probabilities  are  very  great  that  if  originally  the  President  had  come 
out  with  a  flat  demand  to  Congress  for  an  increase  in  the  number  of 
justices  from  nine  to  eleven  Congress  would  have  complied  with  that 
demand.  Indeed,  it  is  authentically  stated  that  a  plan  had  finally  been 
agreed  upon,  that  Senator  Robinson  would  introduce  a  bill  providing 
simply  for  such  an  increase  in  the  Court  and  that  almost  certainly 
Congress — knowing  that  its  beloved  Joe  Robinson  would  be  appointed 
to  one  of  the  vacancies — would  have  passed  the  bill.  But  the  Senator 
died  forty-eight  hours  licfore  the  bill  was  to  be  introduced  and  there 
was  no  one  else  who  could  pick  up  the  torch. 

The  New  Deal  period  furnished  an  example  of  another  way  in  which 
Congress  may  interfere  with  the  appellate  jurisdiction  of  the  Supreme 
Court.  This  is  by  the  creation  of  a  special  court  to  deal  with  and  have 
exclusive  jurisdiction  over  certain  sorts  of  cases.  The  Emergency 
Price  Control  Act  of  1942  set  up  a  procedure  for  protest  by  any  person 
affected  and,  on  denial  of  the  protest,  for  taking  the  case  to  the 
specially-created  Emergency  Court  having  jurisdiction  to  restrain  the 
enforcement  of  regulations  or  price  orders  under  the  Act.  It  with¬ 
drew  that  jurisdiction  from  every  other  court,  state  or  Federal,  but 
allowed  a  review  of  the  decision  of  the  Emergency  Court  by  the  Su¬ 
preme  Court.  The  point  here  is  not  that  appellate  jurisdiction  was 
interfered  with  but  that  Congress  was  constituting  a  special  court  to 
administer  justice  under  the  Act  instead  of  leaving  that  to  the  regularly 
constituted  courts. 

"Sominsky  v.  United  Slates.  300  U.  S.  506.  57  S.  Ct.  5S4.  ft!  I..  Ed.  772  (1 937) 
"Hastes  v.  Union  Terminal  Co..  89  F.  2d  768  (5th  Cir.  1957). 

"Wright  v.  Vinton  Branch  of  Mountain  Trust  Bank,  300  U.  S.  440.  57  S.  Ct 
556,  81  L.  Ed.  736,  112  A.J..R.  1455  (1937). 
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I  have  been  referring  to  the  occasions  on  which  there  was  con¬ 
troversy  between  the  Supreme  Court  an<|  the  legislative  or  executive 
departments.  1  have  not  mentioned  the  times  during  which  there  has 
been  harmony  and  the  Court  has  been  serving  its  pur|>osc  to  the 
satisfaction  of  all.  And  I  may  add  that  there  have  been  times  when  the 
action  of  the  Court  in  invalidating  an  act  of  Congress  as  unconstitutional 
has  l>ecn  almost  as  thankfully  received  by  Congress  as  by  the  rest  of  the 
country.  For  no  one  can  doubt  that  on  occasion  Congress  lias  enacted 
legislation  hv  a  slim  majority  or  under  some  s|>ecial  pressure  which 
it  did  not  particularly  wish  to  sec  on  the  statute  books.  On  the  other 
hand,  there  have  been  occasions  when  the  knowledge  that  the  Court 
would  tiol  sustain  legislation  has  been  enough  to  persuade  Congress 
not  to  enact  it.  Finally,  the  existence  of  the  Court  and  its  power  over 
acts  of  Congress  have  often  given  courage  to  a  President  who  believed 
that  a  bill  should  he  vetoed  ns  unconstitutional. 

As  Charles  Evans  Hughes  wrote  in  19 27. i9 

"Much  of  the  criticism  of  the  Court  deals  with  what  is  occasional 
rather  than  typical.  .  .  . 

"In  our  system,  the  individual  finds  security  in  his  rights  because 
lie  is  entitled  to  the  protection  of  tribunals  that  represent  the 
capacity  of  the  community  for  impartial  judgment  as  free  as  possi¬ 
ble  from  the  |>assion  of  the  moment  and  the  demands  of  interests 
or  prejudice.  The  ends  of  social  justice  are  achieved  through  a 
process  by  which  every  step  is  examined  in  the  light  of  the  princi¬ 
ples  which  are  our  inheritance  as  a  free  people.  The  spirit  of  the 
words  of  the  Supreme  Court  permeates  every  legislative  assembly 
ami  every  important  discussion  of  reforms  by  legislative  action." 

Criticism  or  support  of  the  Court  has  not  come  systematically  either 
from  liberals  or  conservatives.  Long  before  he  was  ap|xiintcd  to  tbc 
Supreme  Court  Ilcnjamin  Cardozo  wrote: 

“The  restraining  power  of  the  judiciary  does  not  manifest  its 
chief  worth  in  the  few  eases  in  which  the  legislature  has  gone 
beyond  the  lines  that  mark  the  limits  of  discretion.  Rather  shall 
we  find  its  chief  worth  in  making  vocal  and  audible  the  ideals  that 
might  otherwise  be  silenced,  in  giving  them  continuity  of  life  and 
expression,  in  guiding  and  directing  choice  within  the  limits  where 
choice  ranges.  This  function  should  preserve  to  the  courts  the 
power  that  now  belongs  to  them,  if  only  the  power  is  exercised 


•The  Sumeme  Count  or  the  United  States  236. 
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with  insight  into  social  values,  and  with  suppleness  of  adaptation 
^  to  changing  social  needs.”40 

Similarly,  Felix  Frankfurter,  when  a  Professor  in  the  Harvard  Law 
School,  summarized  his  opinion  of  the  Court  by  saying: 

1  “The  Supreme  Court  is  indispensable  to  the  effective  workings 
of  our  federal  government.  If  it  did  not  exist,  we  should  have  to 
create  it.  I  know  of  no  other  peaceful  method  for  making  the 
?  adjustments  necessary  to  a  society  like  ours— for  maintaining  the 
cipiilibrjum  between  state  and  federal  power,  for  settling  the  eternal 
conflicts  between  liberty  and  authority— than  through  a  court  of 
great  traditions  free  from  the  tensions  and  temptations  of  party 
strife,  detached  from  the  fleeting  interests  of  the  moment.  But 
because,  inextricably,  the  Supreme  Court  is  also  an  organ  of 
statesmanship  and  the  most  |*>werful  organ,  it  must  have  a  seasoned 
>  understanding  of  affairs,  the  imagination  to  sec  the  organic  rela¬ 
tions  of  society,  above  all,  the  humility  not  to  set  up  its  own  judg¬ 
ment  against  the  conscientious  efforts  of  those  whose  primary  duty 
it  is  to  govern.  .  .  .”41 

Taking  the  detached  view,  it  may  be  said  that  although  the  Court  has 
not  functioned  perfectly  in  our  scheme  of  government,  our  scheme  of 
1  government  could  not  function  at  alt  without  it. 

IH. 

Presently  Proposed  Constitutional  Amendments 
Concerning  the  Court 

Certain  amendments  to  the  Constitution  have  been  proposed  for 
passage  at  this  time  upon  the  theory,  first,  that  they  are  needed  to 
protect  the  position  of  the  Supreme  Court  as  against  Congress,  and, 
second,  that  a  moment  such  as  this,  when  there  is  no  particular  con¬ 
troversy  about  the  relative  rights  of  the  legislative  and  the  judicial 
departments,  is  the  proper  time  for  such  action.  These  proposed  amend¬ 
ments  have  been  considered  and  approved  by  the  American  Bar  As¬ 
sociation,  the  New  York  State  Bar  Association  and  The  Association 
of  the  Bar  of  the  City  of  New  York.  They  have  not  so  far  been  con¬ 
sidered  by  any  other  organizations.  It  is  not  claimed  by  anyone  that 
these  amendments  or  the  purposes  sought  to  be  accomplished  are 
novel  or  original.  On  the  contrary,  it  is  recognized  that  from  time 
to  time  similar  suggestions  have  been  made  to  strengthen  the  position 
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of  the  Court.  Ami,  of  course,  many  suggestions  have  been  made  at 
various  time  to  restrict  the  power  of  the  Court  in  one  way  or  another. 

It  is  important  to  have  in  mind  the  machinery  for  the  amendment  of 
the  Constitution.  Article  V  of  the  Constitution  provides  that  it  may 
be  amended  in  four  different  ways,  each  of  which  involves  projKisal 
and  ratification.  Under  two  of  the  methods  the  projwsal  is  by  a  two- 
thirds  vote  of  the  members  present  in  liotll  houses  of  Congress,  and 
under  the  other  two,  the  pro|msal  is  by  a  national  convention  called 
by  Congress  upon  request  of  the  legislatures  of  two  thirds  of  the 
states.  There  arc  two  alternative  methods  of  ratification— by  the  legis¬ 
latures  of  three-fourths  of  the  states  or  by  conventions  called  for  the 
purpose  in  three-fourths  of  the  states. 

The  national  convention  method  has  never  been  used  and  there  may 
l>e  some  question  as  to  whether  the  states  can  compel  a  reluctant  Con¬ 
gress  to  call  such  a  convention.  Thus,  every  pro|H>sal  for  a  constitutional 
amendment  has  l>een  presented  to  Congress.  So  far  as  ratification  is 
concerned,  all  except  one  proposed  amendment  have  been  submitted  to 
the  state  legislatures.  The  exception  was  the  amendment  repealing 
prohibition,  which  was  submitted  to  conventions  in  the  serrate  states. 

During  the  first  hundred  years  of  the  Constitution  al>out  two 
thousand  amendments  were  suggested  in  Congress,  and  during  the 
fifty  years  from  1890  to  19-10  alxmt  the  same  number.  Of  the  total 
numlier  less  than  half  received  any  consideration  lioyond  reference 
to  a  committee.  Only  a  small  percentage  of  them  wore  seriously  dis¬ 
cussed  in  Congress.  Only  twenty-seven  were  submitted  by  Congress 
to  the  states  for  ratification,  of  which  there  were  ratified  the  ten 
original  amendments  proposed  hv  Congress  in  1789,  the  three  Civil 
War  amendments — Thirteenth,  Fourteenth  and  Fifteenth — and  cieht 
others.  These  eight  amendments,  their  dates  of  proposal  by  Congress 
and  the  approximate  period  required  for  ratification  were: 

Kleventh  Amendment,  eliminating  jurisdiction  of  the  Federal 
courts  in  suits  against  a  state,  1794,  one  year. 

Twelfth  Amendment,  changing  system  of  electoral  votes,  1803, 
six  months. 

Sixteenth  Amendment,  authorizing  income  taxation,  1909,  three 
years,  six  months. 

Seventeenth  Amendment,  popular  election  of  Senators,  1912, 
one  year. 

Eighteenth  Amendment,  prohibition,  1917,  two  years. 
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Nineteenth  Amendment,  woman  sqffrage,  1919,  one  year. 
Twentieth  Amendment,  "Lame  Duck,"  1932,  one  year. 
Twenty-first  Amendment,  re|>eal  of  prohibition,  1933,  nfcie 
months. 

This  is  an  average  of  about  sixteen  months  for  ratification. 

Of  tlte  amendments  presently  proposed,  other  than  the  one  expressly 
giving  the  Court  ap|>c!latc  jurisdiction  in  cases  involving  the  constitu¬ 
tionality  of  acts  of  Congress,  one  calls  for  retirement  of  justices  at  the 
age  of  seventy-five.  There  is,  of  course,  plenty  of  room  for  differences 
of  opinion,  first  as  to  whether  there  should  be  any  compulsory  retire¬ 
ment  age  and,  second,  what  it  ought  to  be.  Charles  Evans  Hughes 
favored  compulsory  retirement  at  seventy-five.4*  So  does  Justice  Roberts, 
who  wrote4*  that  the  proposed  amendment 

"will  forestall  the  basis  of  the  last  attack  on  the  Court,  the  extreme 
age  of  the  justices,  and  the  fact  that  superannuated  old  gentlemen 
hung  on  there  long  after  their  usefulness  had  ceased.  More  than 
that,  it  tends  to  provide  for  each  administration  an  opportunity 
to  add  new  personnel  to  the  Court,  which,  1  think,  is  a  gewd  thing. 

Along  the  same  line,  Charles  Fairman  said:44 

"It  would  be  fraught  with  the  greatest  danger  to  have  the  courts 
of  justice  new-minted  to  bear  the  image  of  each  succeeding  ad¬ 
ministration.  It  is  quite  a  different  matter  to  adopt  such  means 
as  will  assure  some  continuity  to  the  process  of  renewal." 

During  the  last  ten  years  of  the  eighteenth  century  the  average  age  of 
the  justices  was  fifty-three  and  increased  gradually  but  continuously 
until  during  the  first  seven  years  of  the  1930s  it  was  sixty-nine. 

Another  amendment  is  suggested  to  assure  that  the  justices  shall 
be  entirely  independent  and  that  there  may  be  no  basis  for  attributing 
political  aspirations  to  any  member  of  the  Court.  This  would  dis¬ 
qualify  a  justice  for  a  period  of  five  years  after  retirement  or  resignation 
from  being  a  candidate  for  President  or  Vice  President.  Justice  Owen 
Roberts,  who  sat  on  the  court  for  fifteen  years,  has  spoken  forcefully 
in  favor  of  this  suggestion  i48 

"Just  by  so  much  as  the  Supreme  Court  is  set  apart,  just  be- 


ald.  ruf>ra  note  39. 

"A.  B.  A.  J.  Jan.  1949. 

"Pairmau,  Lira  or  Justice  Miller  400.  See  also  Fairman,  SI  Harv.  L.  Rev. 
“Supra,  note  43. 
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cause  of  the  great  |>ower«  the  Supreme  Court  exercises  in  our 
constitutional  system,  there  ought  not  to  be  any  ambition  in  any 
man  who  sits  in  that  Court  to  go  beyond  where  he  (».'* 

It  is  no  secret  that  Charles  livans  Hughes  wholeheartedly  agreed  with 
him. 

The  only  other  collateral  proposal  Is  the  amendment  which  fixes  die 
number  of  justices  at  nine.  This,  of  course,  is  essential  if  the  Court 
is  to  Iw  protected  from  legislative  control  through  court-packing. 
Furthermore,  nine  is  pretty  Universally  agreed  u|>on  os  the  best  numlier. 
Chief  Justice  Hughes  emphasised  this  in  his  historic  letter  to  Senator 
Wheeler  In  connection  with  the  court  lacking  plan  of  1937. 

Hemming  to  the  main  theme— an  amendment  is  suggested  that  in 
all  cases  arising  under  the  Constitution  the  Supreme  Court  shall  have 
appellate  jurisdiction.  This  would  not  eliminate  the  power  which  the 
Court  now  has  and  should  retain  to  refuse  to  take  jurisdiction  in  its 
discretion.  Otherwise  the  Court  would  be  swamped  with  cases.  The 
amendment  would  do  away  with  lire  power  which  Congress  now  has 
to  make  "exceptions  and  regulations"  limiting  the  op|>eliale  jurisdiction 
of  the  Court  either  by  prohibiting  appeals  to  die  Court,  or  by  giving 
final  jurisdiction  to  a  specially  constituted  court,  in  a  particular  case 
or  class  of  cases  or  in  all  cases.  I  present  impartially,  as  behooves  one 
speaking  to  students  in  an  academic  forum,  the  arguments  for  and 
against  this  proposed  amendment.  I  shall  do  this  by  stating  first  the 
arguments  which  have  been  made  against  the  amendment  and  then  those 
made  in  support  of  it. 

First,  liowcvcr,  it  is  necessary  to  make  clear  what  the  issue  is  not. 
It  is  not  seriously  suggested  that  the  Supreme  Court  be  abolished  or 
that  its  appellate  jurisdiction  be  restricted  more  than  it  now  is;  most 
of  the  critics  of  the  Court  concede  that  the  restraint  which  Congress  can 
now  assert  through  exceptions  and  regulations  is  a  sufficient  check  on 
the  Court.  On  the  other  hand,  it  is  not  suggested  that  the  powcr  'of  the 
Court  be  entirely  unrestrained;  even  its  most  ardent  supporters  agree 
that  it  must  be  subject  to  the  restraint  imposed  by  the  power  of  the 
people  to  amend  the  Constitution. 

I  say  that  it  is  not  suggested  that  the  Supreme  Court  be  abolished 
or  even  that  its  appellate  jurisdiction  be  restricted  more  than  it  now 
is  because  even  in  those  times  when  the  Court  was  being  most  bitterly 
attacked  and  the  other  departments  of  government  were  trying  desper- 
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•lely  to  circumvent  or  override  it,  there  were  very  few  who  advocated 
anything  as  radical  as  that.  Indeed,  that  would  be  revolutionary  for 
it  would  destroy  our  governmental  framework  and  abandon  the  philo- 
sophy  of  the  Constitution  calling  for  three  balanced  departments  of 
government.  The  conception  that  the  Supreme  Court  shall  have  the 
power  to  protect  the  people  against  violations  of  the  Constitution  is  so 
deeply  rooted  in  our  tradition  and  our  thought  that  there  would  be  no 
support  for  a  suggestion  that  it  be  discarded  or  emasculated. 

The  proof  of  this  is  to  be  found  in  the  fate  of  the  attempts  by  legis¬ 
lation  or  constitutional  amendment  to  permanently  and,  as  a  matter  of 
principle,  restrict  the  appellate  power  of  the  Court.  Any  interference 
with  the  position  of  the  Court  has  occurred  or  been  threatened  only 
under  the  stress  of  political  emergency.  And  there  is  the  further  proof 
,  in  logic.  If  the  Court  is  to  have  no  control  over  Congress,  then  Con- 
5  gress  may  violate  the  Constitution,  not  by  the  mere  margin  of  a  dif- 
;  ference  of  opinion  or  under  pressure  of  an  emergency  which  justifies 
liberality,  but  to  the  extent  of  some  radical  and  unwarranted  departure, 
such  as  the  abolition  of  trial  by  jury,  or  the  establishment  of  compulsory 
worship,  or  the  denial  of  the  right  to  vote  except  to  those  who  own  a 
thousand  dollars  worth  of  property.  To  take  its  appellate  jurisdiction 
away  from  the  Court  would  be  to  destroy  the  Court,  and  if  the  Court 
should  be  destroyed  the  Constitution  and  the  whole  framework  of  our 
government  would  go  down  with  it. 

On  the  other  hand,  almost  no  one  advocates  that  the  Court  be  abso¬ 
lutely  supreme.  The  Constitution  expressly  provides  that  it  may  be 
amended  by  the  people  so  that  changing  conditions  can  be  met  in  an 
orderly  fashion.  It  has  never  been  seriously  suggested  that  the  powers 
of  the  Supreme  Court  should  be  immune  to  restriction  by  that  process. 
On  the  contrary,  the  supporters  of  the  suggested  amendments  recognize 
and  welcome  the  fact  that  if  these  amendments  are  adopted  they  them¬ 
selves  will  be  subject  to  subsequent  repeal  or  amendment. 

Such  a  limitation  on  the  power  of  the  Court  is  necessary.  Otherwise 
its  power,  not  as  a  court  but  as  an  instrument  of  government,  is  such 
as  to  destroy  the  balance  and,  under  certain  sets  of  circumstances,  to 
create  the  risk  that  nine  men  may  defeat  the  will  of  one  hundred  and 
fifty  million.  It  is  obvious  that  these  nine  men  must  act  with  restraint. 
They  are  judges  and  at  least  philosophically  what  they  exercise  is 
their  judgment  on  the  given  state  of  facts  which  the  particular  case 
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presents.  Hut  practically  (heir  decisions  involve  the  interpretation  ol  I 
words  used  in  a  Constitution  written  many  years  ago  and  will  n'  t  only  ■ 
affect  the  parties  to  the  cose  but,  if  a  Federal  statute  is  involved,  will  . 
adjudicate  whether  it  is  or  is  not  a  valid  law.  If  they  could  act  without 
any  restraint  at  all  then  they  could  rewrite  or  erase  the  Constitution  ■ 
according  to  taste.  . 

A  counterbalance  to  the  necessary  restraint  is  the  leewny  which  the  I 
Court  has  in  interpreting  the  Constitution.  It  can  and  should  take  * 
into  account  the  jvirtirular  economic  and  |R>liticnl  circumstances  mid 
the  state  of  the  country,  and  even  of  the  world,  in  which  the  (juration  • 
of  Interpretation  is  submitted  to  it.  The  principle  of  the  presumption  of  ! 
constitutionality  gives  it  plenty  of  leewny  if  it  needs  it  mid  wilt  take  it.  !, 
Alexander  Hamilton  went  no  further  in  the  Palcralist  than  to  say  that  =" 
it  was  in  "clear  eases"  that  the  Court  should  cxereisc  its  power  to  j 
declare  a  statute  unconstitutional.  And  there  is  the  rule  laid  down  hy  ?; 
Chancellor  Waties  of  the  Supreme  Court  of  South  Carolina  in  1812  :*• 

"The  validity  of  the  law  ought  not  to  !>e  questioned  unless  it  is 
so  obviously  repugnant  to  the  Constitution  that  when  (minted  nut 
by  the  judges  all  men  of  sense  and  reflection  in  the  community 
may  perceive  the  repugnancy." 

So  we  come  back  to  the  statement  of  the  issue.  It  is  not  whether  we 
want  to  keep  the  Court  or  do  away  with  it — adhere  to  our  Constitution 
or  delete  the  judiciary  from  the  trio  of  departments  wjiich  it  set  up. 
The  issue  presented  by  the  suggested  amendments  is,  in  substance, 
whether  the  appellate  jurisdiction  of  the  Supreme  Court  to  hold  void 
acts  of  congress  as  in  violation  of  the  Constitution  is  to  remain  subject 
to  exceptions  and  regulations  in  the  discretion  of  Congress  or  is  to  be 
subject  only  to  the  will  of  the  people  as  expressed  in  the  ratification  of 
a  constitutional  amendment  limiting  or  eliminating  that  power. 

Looked  at  more  narrowly,  the  question  is  whether  the  restraint  upon 
the  Supreme  Court  which  is  necessary  to  prevent  its  power  of  holding 
legislation  unconstitutional  from  being  absolute,  may  be  asserted  by 
Congress  through  the  ordinary  legislative  process  or  only  by  the  people 
through  the  process  of  amending  the  Constitution.  The  choice,  in  other 
words,  is  between  two  alternative  forms  of  restraint.  There  will  now 
be  impartially  stated  first  the  arguments  which  have  been  advanced  in 
favor  of  the  present  restraint  by  Congress  and,  second,  the  arguments 
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wliidi  have  licen  advanced  in  favor  of  tlic  proposed  amendments  put¬ 
ting  the  restraint  in  the  hands  of  the  people. 

Arguments  in  Pavor  of  the  Present  Keslraint  by  Congress 
I.  ft  is  nrgued  that  wc  ignoramuses  of  1950  should  not  alter  what 
the  wise  men  of  1787  created.  The  wisdom  of  the  Founding  Fathers 
is  pretty  well  recognized  and  certainly  there  is  no  particular  group  or 
body  of  men  which  today  commands  anything  like  the  same  rcsj»cct. 
}  Therefore,  it  is  not  only  irreverent  but  risky  for  us  to  do  otherwise  than 
j  accept  what  has  come  down  to  us. 

]  2.  The  fact  is  that  for  over  160  years  the  provisions  of  the  Con- 

ij  stitution  and  the  acts  of  Congress  regulating  the  federal  judiciary  have 
i!  made  their  contribution  to  the  most  successful  experiment  in  demo¬ 
cratic  government  that  the  world  has  ever  seen.  Why  make  a  change? 
Tlic  difficulties  which  have  arisen  have  been  transitory  and  today  the 
*  relations  between  the  legislative  and  judicial  departments  are  as  good, 

,  if  not  better,  than  they  ever  have  been.  Only  one  act  of  Congress  has 
been  declnred  unconstitutional  in  the  last  thirteen  years. 

On  the  economic  side,  the  country  is  prosperous,  judged  by  many,  if 
not  all,  standards,  and  if  it  were  not  for  the  necessary  burden  of  tax¬ 
ation,  which  the  world  situation  has  made  necessary,  there  would  fie 
unprecedented  well-being.  Why  alter  the  governmental  framework  and 
the  resjicctive  powers  of  the  different  departments  in  any  way? 

3.  The  present  situation  is  claimed  to  be  a  happy  compromise  between 
dear  supremacy  in  Congress  or  in  the  Court.  It  is  admitted  that  Con¬ 
gress  should  not  have  unbridled  power  and  be  permitted  to  legislate  at 
its  will,  regardless  of  the  Constitution.  The  congressional  conscience 
is  not  a  sufficient  restraint  to  protect  the  country  against  departures 
from  constitutional  principles.  But  it  is  also  admitted  that  the  Supreme 
Court  should  not  have  a  dictatorial  veto  over  congressional  legisla¬ 
tion  even  though  it  be  admitted  that  that  veto  would  not  ordinarily 
be  exercised  only  as  a  matter  of  judgment  in  interpreting  the  pro¬ 
visions  of  the  Constitution  and  not  as  a  matter  of  political  or  economic 
preference. 

As  things  have  stood  at  least  since  the  MeCardle  decision  in  1868, 
Congress  has  the  power  to  cut  off  the  appellate  jurisdiction  of  the  Su¬ 
preme  Court  by  the  enactment  of  a  statute.  The  respect  of  the  country 
for  the  Supreme  Court  is  such  that  it  would  be  a  rare  case  in  which 
Congress  would  attempt  to  take  power  away  from  the  Court.  Thus, 
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it  is  argued,  there  is  just  the  proper  degree  of  restraint  upon  the  Court. 
The  Court  is  looked  to  as  having  the  responsibility  and  the  authority 
to  declare  void  congressional  legislation  which,  in  its  judgment,  violates 
the  provisions  of  the  Constitution.  If  the  Court  abuses  this  authority  in 
the  opinion  of  Congress  to  an  extent  which  justifies  Congress  in 
standing  out  against  the  Court,  it  can  do  so  without  delay. 

It  is  argued  that  the  alternative  restraint  which  a  resort  to  amend' 
ment  of  the  Constitution  would  impose  is  too  loose  a  rein.  I  will  let 
Charles  I*.  Curtis,  a  close  student  of  the  subject,  state  the  argumrnt  as 
he  has  stated  it  to  me: 

"I  start  with  the  pro|K>sitiou  that  the  power  of  the  Court  rests 
on  nothing  but  its  prestige,  or,  from  our  point  of  view,  our  respect 
for  it,  which  are  the  liases  of  obedience  to  its  decisions.  We  are 
equally  anxious  for  the  Court  to  make  decisions  and  to  have  them 
obeyed.  The  best  way  to  obtain,  both  is  to  have  the  Court  not 
only  wise,  but  also  wary  and  circumspect.  We  are  only  too  well 
aware  of  the  danger  the  Justices  run  of  going  arrogant  on  us.  In¬ 
deed,  it  is  the  judicial  occupational  disease.  That  sjiells  some  such 
disaster  as  the  Drtd  Scott  case  or  the  Legal  Tender  cases  or  the 
scries  of  anti-New  Deal  decisions.  Then  we  have  to  cover  up  for 
them  and  save  their  faces  as  best  we  can.  For  disaster  detracts  from 
their  prestige  and  if  they  lose  prestige  they  lose  the  power  we  want 
them  to  have. 

"The  best  way,  the  most  efficacious  way,  to  keep  the  Court  out 
of  trouble  is  to  give  Congress  the  power  to  prevent  a  decision  by 
taking,  away  the  Court’s  jurisdiction.  In  a  constitutional  case, 
:Congrcss  should  be  able  to  stop  the  Court  from  making  a  decision 
which  Congress  foresees  the  country  will  not  agree  with  enough 
to  obey.  For  when  Congress  is  willing  to  stake  its  prestige  against 
the  Court’s — which  is  as  hazardous  a  thing  for  Congress  to  do 
as  it  is  for  the  Court— when  it  dares  to  go  to  that  extreme,  the 
Court  had  better  lie  prevented  than  later  disobeyed. 

"Coming  down  to  the  hard  facts,  what  wc  are  talking  aliout  is 
the  most  delicately  difficult  of  all  governmental  problems,  that  is, 
how  to  divide  power  between  two  equal  agencies  when  there  are 
no  words,  no  phrases,  no  formula  by  which  we  can  divide  their 
powers.  The  Constitution  makes  no  attempt  to  say  which  shall  lie 
the  master  on  a  showdown.  Wisely,  I  think,  for  I  don’t  believe 
there  is  any  way  of  saying  it.  For  the  Congress  and  the  President 
have  all  the  force,  if  they  dare  to  use  it,  and  the  Court  has  all  our. 
but  nothing' but  our,  respect,  if  it  does  not  abuse  it.  We  want  to 
make  mighty  certain  that  it  won’t.  And  the  liest  way  is  for  the 
Court  to  operate  under  the  constant  apprehension  that  Congress 
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can  take  away  its  jurisdiction.  Let  the  Court  live  dangerously, 
so  that  it  may  act  wisely.  The  best  way  to  see  to  it  that  the  Court 
1  will  guess  right  is  to  make  it  risky  to  guess  wrong.” 

4.  The  people  of  the  country  today,  more  perhaps  than  at  any  time 
,  in  the  past,  demand  the  right  to  govern  or  at  least  to  think  that  they 
are  governing.  They  insist  that  their  elected  representatives  in  Con* 
gress  shall  not  be  frustrated  by  a  court — even  the  Supreme  Court, 

i  It  is  right  that  the  people  should  have  what  they  want,  subject  to  the 

restrictions  of  the  Constitution.  They  arc  unwilling  to  admit  that  the 

i  Constitution  is,  as  Charles  Evans  Hughes  said,  “what  the  judges  say 

*  it  is.”  They — or  at  least  many  of  them — believe  that  it  should  be  what 
|  their  responsible  representatives  in  Congress  claim  it  is  in  a  critical 

situation  where  they  are  witling  to  pit  their  judgment  against  the 

*  judgment  of  the  Court. 

Arguments  in  Favor  of  the  Proposed  Amendments 
1.  With  all  due  respect  to  those  who  drafted  the  Constitution,  and 
with  all  humility,  those  who  have  studied  the  subject  today  do  not  feel 
bound  by  the  past.  The  handicap  of  160  years  outweighs  the  alleged 
intellectual  su]>criority  of  those  who  lived  at  that  time.  The  question 
is  for  decision  today,  operative  for  the  future.  It  cannot  be  gainsaid 
that  things  have  changed  in  the  last  century  and  a  half  and  that  no  one 
foresaw  with  any  accuracy  the  events  which  have  occurred  or  the 
situation  existing  today  or,  least  of  all,  the  future  as  it  will  unfold 
tomorrow.  If  the  conduct  of  human  affairs  is  to  be  improved,  it  must 
be  through  change  and  that  change  must  be  made  upon  the  basis  of 
experience. 

Furthermore,  it  is  fair  to  say  that  the  Founding  Fathers  did  not 
intend  that  the  power  given  to  Congress  to  make  exceptions  and  regu¬ 
lations  should  be  used  so  broadly  as  to  deprive  the  Court  of  appellate 
jurisdiction  on  the  very  questions  and  at  the  very  times  when  the 
existence  of  that  jurisdiction  would  be  vital.  The  probabilities  are 
that  the  provision  was  inserted  more  to  get  votes  for  the  adoption  of 
the  Constitution  than  because  the  draftsmen  wanted  it  there.  There 
is  no  merit  in  the  suggestion  that  we  of  today  should  leave  the  Con¬ 
stitution  as  it  was  written  160  years  ago.  On  the  contrary,  it  is  our 
duty  to  make  the  changes  which  the  past  and  the  best  prophecy  of  the 
future  indicate  are  needed.  As  will  be  pointed  out  later,  the  failure  to 
amend  the  Constitution  more  frequently  than  has  been  the  case  may 
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very  well  have  been  a  mistake.  And  this  is  said  in  full  appreciation  of 
the  impropriety  of  amendments  other  than  those  which  go  to  fundamental 
matters  appropriate  for  inclusion  in  such  a  Constitution  as  ours. 

2.  The  comparative  success  of  our  form  of  government  and  the 
absolute  success  of  our  economic  system  may  be  admitted  without  con* 
ceding  that  that  prohibits  any  change  in  the  relative  rights  of  the  legis¬ 
lative  and  judicial  branches  of  the  government.  Such  a  concession 
could  be  necessary  only  if  the  old  order  had  worked  jierfcctly  and  there 
had  never  been  occasions  on  which  it  was  threatened  with  serious 
trouble  in  the  joints. 

The  fact  is,  of  course,  that  history  shows  some  narrow  escapes  from 
permanent  dislocation.  Without  going  into  the  earlier  occasions  on 
which  controversy  between  Congress  and  the  Court,  and  perhaps  un¬ 
certainty  as  to  their  respective  powers  under  the  Constitution,  brought 
unfortunate  consequences,  it  can  certainly  be  said  that  in  1937  the 
margin  of  escape  from  serious  consequences  was  very  slim.  That  is 
not  premised  upon  faith  in  the  infallibility  of  the  Court  but  rather  upon 
belief  in  the  orderly  processes  of  constitutional  government.  If  Franklin 
Roosevelt  had  succeeded  in  packing  the  Court,  the  vice  would  not  have 
been  a  Court  of  eleven  justices  or  even  the  addition  of  two  justices 
practically  pledged  to  a  point  of  view.  The  real  evil  would  have  been 
the  accomplishment  of  a  purpose  by  a  means  which  was  not  govern- 
mentally  dignified  and  should  not  have  been  constitutionally  per¬ 
missible. 

If  Congress  and  the  country  had  let  the  President' have  his  way,  it 
would  have  constituted  a  precedent  for  the  decision  of  constitutional 
questions  by  the  executive  in  alliance  with  Congress  rather  than  by 
the  judiciary.  There  would,  of  course,  have  been  other  unfortunate 
consequences  if  the  Court  had  been  packed  in  1937.  One  would  have 
been  to  take  away  from  the  Court  its  independence  of  judgment  in 
passing  upon  acts  of  Congress.  It  is  a  complete  perversion  of  justice 
to  permit  the  bodies  which  have  enacted  legislation  to  compel  the 
judiciary  to  accept  it  as  within  the  provisions  of  the  Constitution. 
And  there  is  no  doubt  that  the  threat  of  packing  the  Court  is  a  form 
of  compulsion,  not  only  because  it  can  be  carried  out  effectually  but 
also  because  it  lowers  the  prestige  of  the  Court  and  its  ability  to  per¬ 
form  its  constitutional  function. 

No,  the  past  must  not  be  permitted  to  perpetuate  itself  on  the  basis 
of  tradition  and  sentiment  alone.  Furthermore,  when  we  are  asked  to 
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stake  the  future  upon  an  alleged  satisfactory  experience  in  the  past,  it 
must  be  taken  into  consideration  that  the  margin  of  safety  has  been 
very  slim  on  several  occasions  and  that  the  law  of  chances  does  not 
favor  indefinite  good  luck. 

3.  As  has  been  said,  the  real  issue  between  those  who  oppose  and 
those  who  favor  the  suggested  amendments  is  what  form  of  restraint 
shall  be  imposed  upon  the  power  of  the  Supreme  Court  to  declare 
arts  of  Congress  void  because  in  conflict  with  the  Constitution.  Those 
who  oppose  the  amendments  say  that  the  present  restraint  vested  in 
Congress  by  the  constitutional  provision  authorizing  it  to  make  ex¬ 
ceptions  and  regulations  concerning  the  appellate  jurisdiction  of  the 
Court  is  entirely  appropriate,  adequate  and  satisfactory.  The  sup¬ 
porters  of  the  proposed  amendments  deny  this  and  believe  that  as  a 
matter  of  orderly  governmental  procedure  Congress  should  have  no 
such  power  and  that  the  appellate  jurisdiction  of  the  Supreme  Court 
should  be  made  dear  and  unalterable  save  by  the  people  through  the 
process  of  constitutional  amendment. 

The  supporters  of  the  proposed  amendment  concerning  the  appellate 
jurisdiction  of  the  Court  argue  that  the  present  situation  violates  the 
whole  philosophy  of  our  governmental  framework  and  is  utterly  in¬ 
consistent  with  the  American  doctrine  of  judicial  supremacy.  They 
say  that  so  long  as  Congress  can,  through  the  ordinary  process  of 
legislation,  take  away  the  appellate  jurisdiction  of  the  Court,  Congress 
is  constitutionally  supreme  and  the  Court  is  constitutionally  helpless. 
They  recognize  and  value  the  prestige  of  the  Court  and  the  traditional 
respect  and  reverence  for  it.  They  appreciate  that  only  in  some  extra¬ 
ordinary  situation  when  the  Court  has  frustrated  not  only  the  desires 
of  the  executive  and  the  legislative  departments,  but  of  the  people  as  a 
whole,  would  Congress  dare  to  take  appellate  jurisdiction  away  from  the 
Court  in  order  to  accomplish  its  purposes.  At  the  same  time  they  be¬ 
lieve  that,  assuming  the  existence  of  such  an  extraordinary  situation, 
the  orderty  and  proper  procedure  is  not  by  act  of  Congress  but  hy  the 
action  of  the  people.  They  make  the  point  that  it  is  in  just  that  sort 
of  extraordinary  situation  that  there  is  the  greatest  need  of  judicial 
restraint. 

The  extraordinary  situation  in  which  there  is  such  bitter  controversy 
between  Congress  and  the  Court  that  the  former  resorts  to  its  con¬ 
stitutional  power  to  limit  the  appellate  jurisdiction  of  the  Court  must. 
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of  course,  lie  one  in  which  there  is  great  pressure  u|hiii  Cnugrm  to 
proceed  in  the  nmnner  deemed  hy  the  Court  to  violate  the  Const itutiim. 
The  whole  theory  of  judicial  restraint  is  llmt  it  will  o|ierntc  for  the 
welfare  of  the  country  in  just  that  sort  of  a  crisis.  If  Congress  has 
the  |MHvcr  to  make  the  judiciary  inojwrativc,  the  entire  purpose  of 
judicial  restraint  is  defeated.  It  is  only  hy  constitutional  amendment 
that  the  real  desire  of  the  people  cun  he  ascertained  and  expressed. 
Congress  is,  of  course,  a  representative  laxly  hut  it  is  diMpmlifird  hy  its 
interest  in  its  own  legislation  from  impartially  judging  wlmt  the  coun¬ 
try  wants.  Furthermore,  its  members  were  not  selected  with  the  idea 
that  they  would  speak  for  their  constituents  upon  n  question  of  the 
constitutional  |xwcrs  of  tltc  resjiective  departments  of  government. 

The  present  situation  im)H>ses  a  restraint  u|«m  the  Court  which  may 
lie  exercised  hy  Congress  and  the  President  or  hy  Congress  atone  if  it 
can  override  a  veto.  Since  the  lime  at  which  Congress  will  la;  tempted 
to  restrain  the  Court  will  lie  one  of  controversy  and  jailitienl  pressure, 
it  will  not  act  delilwrately  and  with  the  desire  to  do  the  sound  and  far¬ 
sighted  thing  hut  only  with  the  desire  to  accomplish  the  imrticular 
purpose  to  which  it  is  committed  and  which  lias  liccu  frustrated  hy  the 
Court.  Rcmetuliermg  that  the  issue  in  controversy  will  be  one  that  cuts 
deep  into  governmental  philosophy  or  economic  welfare,  it  seems  dear 
that  it  is  wrong  that  it  should  lie  decided  in  such  ait  atmosphere  ami 
in  such  |ia$te.  Furthermore,  the  exercise  of  the  congressional  -test mint 
is  utterly  inconsistent  with  the  projier  administration  of  justice.  The 
essential  of  a  court  is  that  its  members  shall  lie  indc|>cndcnt  ami  un¬ 
committed.  The  existence  of  a  restraining  power  in  Congress  not  only 
deprives  the  members  of  the  Supreme  Court  of  independence  hut  when 
exercised  substitutes  for  a  properly  established  court  one  which  is 
servile  to  a  congressional  purpose.  Whether  Congress  exercises  its 
power  by  increasing  the  number  of  the  justices  or  depriving  the  Court 
of  jurisdiction  and  giving  it  to  a  special  court,  the  result  is  the  selection 
of  judges  in  such  a  way  as  to  assure  that  they  will  support  the  purposes 
of  the  appointing  power.  That  cannot  lie  right  as  a  matter  of  true 
justice  or  sound  government. 

To  test  the  merit  of  the  proposed  alternative  restraint,  we  must 
visualize  a  situation  in  which  the  Constitution  has  been  amended  so  as 
to  give  the  Supreme  Court  appellate  jurisdiction  to  hold  acts  of  Con¬ 
gress  void  without  any  right  in  Congress  to  increase  the  number  of 
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justices  or  to  lake  miy  j>art  of  that  jurisdiction  away  from  the  Court. 
If  thereafter  a  situation  arises  Midi,  for  instance,  a*  Hint  which  arose 
in  19,16,  ami  Congress  la  convinced  that  the  Supreme  Courl  ia  out¬ 
lawing  legislation  essential  to  the  welfare  of  the  country  there  ia  at 
hand  a  remedy  entirely  conaiatenl  with  our  phitoviphy  of  government 
and  our  couceiithm  of  the  proper  administration  of  justice.  That 
remedy  in,  of  courae,  the  ainemhueut  of  the  Constitution. 

It  ia  inijxnrtnnl  to  consider  the  jiossiblc  forma  which  amendments 
might  lake.  At  one  extreme  would  Iw  an  amendment  taking  ap|>cllatc 
jurisdiction  away  from  the  Supreme  Court  in  the  entire  field  of  legis¬ 
lation.  A  less  drastic  amendment  would  l>c  one  taking  away  the  ap|>cllate 
jurisdiction  in  some  special  field  of  legislation.  Perhaps  the  easiest  way  to 
visualize  |Mi.ssihlc  forms  of  amendment  is  to  consider  what  v>rt  of 
constitutional  amendments  would  have  l>ccn  appropriate  to  meet  the 
desires  of  the  Roosevelt  administration  in  19.16.  And  parenthetically 
it  may  he  said  that  the  basis  of  a  great  deal  of  the  op|>osilion  to  the 
Court  plan  was  that  its  purj>oses  could  have  been  accomplished,  ami 
should  have  been  sought,  by  amendment  of  the  Constitution  and  not 
by  act  of  Congress  alone. 

Some  of  the  New  Deal  legislation  was  held  void  on  the  ground  that 
it  did  not  come  within  the  commerce  clause  of  the  Constitution.  It 
would  have  l>ccn  difficult,  |>erliaps,  hut  by  no  means  impossible,  to 
draft  an  amendment  to  the  Constitution  which  would  have  broadened 
the  |>ower  of  Congress  in  that  field  so  as  to  clearly  validate  the  de¬ 
sired  legislation  if  that  were  the  will  of  the  people.  Similarly,  if  the 
devaluation  of  the  dollar  seemed  essential,  it  could  liave  been  ac¬ 
complished  under  an  amendment  to  the  Constitution  giving  broad  power* 
over  the  currency  to  Congress.  Neither  of  these  amendments  would 
have  violated  the  principle  that  the  Constitution  should  contain  only 
matters  concerning  governmental  powers  and  should  not  include  any¬ 
thing  in  the  nature  of  legislation  on  specific  matters.  Some  of  the  New 
Deal  legislation  might  have  needed  an  amendment  in  more  general 
terms  permitting,  for  example,  legislation  necessary  to  the  public  welfare 
in  an  emergency.  But  the  submission  of  such  an  amendment  to  the 
people  would  have  been  entirely  orderly  and  appropriate. 

4.  The  argument  that  the  present  situation  is  desirable  because  it 
gives  Congress  a  prompt  and  effective  power  in  the  determination  of 
constitutional  problems  rather  than  leaving  it  all  to  the  Supreme  Court 
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(alls  flat.  The  great  danger  in  the  world  today  is  the  seizure  of  power 
by  government.  And  that  is  a  danger  nonetheless  if  the  |>owcr  be 
seized  by  a  so-called  representative  body  rather  than  a  dictator.  The 
one  bulwark  against  the  seizure  of  power  is  the  judiciary— supported 
by  the  respect  of  the  people.  The  first  act  of  every  tyrant  or  tyranny 
seeker  is  to  take  over  the  courts.  The  abolition  of  the  administration 
of  justice  will  be  no  less  disastrous  because  it  comes  gradually.  What 
is  needed  for  its  protection  is  a  respect  for  the  orderly  processes  of 
government  even  if  they  may  seem  to  move  slowly.  The  point  has 
never  been  better  expressed  than  by  Iilihu  Root  at  the  time  when  the 
recall  of  judges  and  judicial  decisions  was  suggested  by  Theodore 
Roosevelt.  He  said: 

"If  the  people  of  our  country  yield  to  the  impatience  which 
would  destroy  the  system  that  alone  makes  effective  these  great 
impersonal  rules  and  preserves  our  constitutional  government, 
rather  than  endure  the  tcmjiorary  inconvenience  of  pursuing 
regulated  methods  of  changing  the  law,  we  shall  not  lie  reforming, 
we  shall  not  be  making  progress,  but  shall  lie  exhibiting  .  .  .  the 
lack  of  tliat  self-control  which  enables  great  bodies  of  men  to 
abide  the  slow  process  of  orderly  government  rather  than  to  break 
down  the  barriers  of  order  when  they  have  struck  the  impulse  of 
the  moment." 

In  answer  to  those  who  advocate  an  immediate  constitutional  amend¬ 
ment  fixing  the  |>osition  of  the  Court  as  the  final  interpreter  of  the 
Constitution,  subject  only  to  the  right  of  the  people  to  reverse  their 
interpretation  by  a  constitutional  amendment  broadening  the  Constitu¬ 
tion  to  permit  the  legislation  held  void  or  taking  away  the  jurisdiction 
of  the  Court,  it  is  said  that  this  would  be  an  inadequate  restraint  upon 
the  power  of  the  Court  because  of  the  difficulty  and  delay  involved 
in  amending  the  Constitution.  This  was  the  answer  given  to  those 
who  asserted  that  the  remedy  in  the  controversy  of  1936  was  to  amend 
the  Constitution.  It  was  not  persuasive  then  and  it  is  not  persuasive 
now. 

The  facts  with  respect  to  amendments  to  the  Constitution  proposed 
in  the  last  forty  years  are  that  it  required  an  average  of  sixteen  months 
to  obtain  ratification  of  the  last  five  amendments.  And  as  to  none  of 
them  was  there  any  emergency  calling  for  speed  unless,  perhaps,  in  the 
case  of  the  repeal  of  prohibition,  which  from  the  original  proposal  in 
Congress  to  final  ratification  took  only  nine  months.  It  would  seem 
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dear  that  to  deal  with  a  serious  question  o(  what  is  permissible 
under  the  Constitution  a  year  and  a  quarter  of  deliberation  is  none 
too  much.  Fate  has  a  way  of  dealing  with  what  seem  to  be  un- 
compromisable  controversies  if  given  a  little  time.  It  did  so  in  19.37 
and  it  would  be  well  to  give  it  an  opportunity  to  do  so  in  connection 
with  such  controversies  as  may  arise  in  the  future. 

If  it  be  true,  as  has  often  been  said,  that  the  Founding  Fathers  erred 
in  making  the  amendment  of  the  Constitution  loo  difficult,  perhaps  this 
is  the  moment  to  correct  the  error  and  establish  some  other  system 
which  will  better  meet  the  requirements  of  the  future.  Certainly  it  is 
unsound  to  say  that  a  change  in  the  Constitution  shall  not  be  made 
because  if  it  proves  unsatisfactory  it  will  be  too  difficult  to  make  a 
further  amendment  altering  or  repealing  it.  That  is  an  argument  which 
might  have  been  made  against  every  amendment  of  the  Constitution. 

Carrying  this  line  of  thought  one  step  further  raises  the  question 
whether  we  have  not  been  relying  too  much  upon  the  interpretation 
of  the  Constitution  by  the  Supreme  Court  and  too  little  upon  the  possi¬ 
bility  of  wise  changes  by  amendment  through  the  action  of  the  people. 
The  Constitution  never  attempted  to  do  more  than  create  a  framework 
of  government.  It  did  not  try  to  cover  details  or  special  situations  except 
in  a  general  way.  That,  of  course,  has  created  a  need  for  a  great  deal 
of  interpretation  as  conditions  changed  and  unforseen  situations  pre¬ 
sented  themselves.  It  has  also  created  opportunity  for  greatly  stretching 
or  unduly  contracting  some  of  the  language  of  the  Constitution.  Some¬ 
times  the  Supreme  Court  has  seemed  to  interpret  too  narrowly;  some¬ 
times  it  has  seemed  to  stretch  sentences  or  clauses  to  the  straining  point. 
It  may  well  be  that  a  more  sympathetic  and  realistic  attitude  towards 
the  usefulness  of  the  amending  process  would  he  salutory. 

The  end  of  this  statement  of  the  arguments  on  behalf  of  the  pro¬ 
posed  amendment  is  the  proper  place  to  quote  what  Justice  Roberts 
said  on  the  floor  of  the  House  of  Delegates  of  the  American  Bar  As¬ 
sociation  in  September,  1950: 

“I  sat  very  close  to  a  great  crisis  in  the  Court's  history,  the 
crisis  that  arose  when  the  Executive,  under  existing  powers,  at¬ 
tempted  by  legislation,  to  fill  that  Court  with  substitutes  and  ad¬ 
ditions  in  order  to  accomplish  a  result  which  it  was  doubtful  could 
be  accomplished  under  the  Constitution  any  other  way.  It  is  true 
that  under  the  leadership  of  a  great  Chief  Justice  who  was  per¬ 
force  compelled  to  come  out  into  the  open  and  defend  the  tribunal 
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on  which  he  sat  (a  very  unfortunate  situation,  in  my  judgment, 
but  one  which  seemed  urgent  under  the  stress  of  a  threat  that  was 
real  to  the  Court’s  integrity  and  to  its  existence)  it  was  overcome 
hy  a  narrow  majority,  ns  you  know  against  political  pressure  in 
a  time  of  great  crisis. 

“The  world  does  not  look  too  happy  a  place  today.  There  arc 
going  to  l>c  extreme  measures  advocated  here,  there  nud  every¬ 
where.  If  it  is  right  that  Congress  ought  not  to  be  allowed,  by 
indirection,  to  |>ass  u]h>ii  the  constitutionality  of  its  own  legislation 
in  a  time  of  great  irolitical  pressure  and  crisis,  then  it  is  none  too 
soon,  Memlrers  of  the  Mouse  of  Delegates,  to  say,  laying  our  hands 
upon  our  hearts,  that  it  is  the  considered  judgment  of  the  lawyers 
of  the  country  that  safety  for  the  country  lies  in  the  right  of'  the 
greatest  tribunal  that  we  have  created,  the  one  in  which  we  must 
have  confidence  or  we  have  no  confidence  in  any  of  our  institu¬ 
tions,  to  say,  ‘This  legislation  transgresses  the  fundamental  princi¬ 
ples  of  law.’  ” 

Conclusion 

1  have  tried  to  state  impartially  the  arguments  pro  and  con  the  sug¬ 
gested  amendments  of  the  Constitution.  I  am  not  attempting  to  per¬ 
suade  or  even  express  an  opinion  one  way  or  the  other.  I  would  not 
regard  that  as  proper  in  a  lecture  in  the  free  intellectual  air  of  a 
university.  Hut  it  it  proper  for  me  to  state  my  lielicf  that  these  amend¬ 
ments  should  lie  submitted  promptly  to  Congress  and  the  people  for 
their  action,  favorable  or  unfavorable.  The  underlying  fpicstion  must 
and  will  sometime  lie  submitted  to  the  country. 

In  his  short  and  stimulating  "Democracy  and  the  Supreme  Court/’ 
Rolicrt  K.  Carr  says,  by  way  of  conclusion: 

"Hither  the  role  played  by  the  Supreme  Court  in  our  American 
political  system  is  a  desirable  ami  acceptable  one,  or  it  is  not. 
Whichever  is  true,  no  half  measure  would  seem  wise,  and  the  out¬ 
come  should  not  lie  left  to  the  hand  of  fate.  For  too  much  is  at 
stake.  If  history  proves  nothing  else,  it  shows  that  the  fate  of  a 
society,  or  a  nation,  hangs  constantly  in  the  balance.  And  that 
society  or  that  nation  that  consistently  evades  the  realities  of  the 
day,  ignores  its  troublesome  problems,  and  seeks  to  find  calm  and 
peace  in  half-measures  and  no  measures  at  all,  is  indeed  tempting 
the  anger  of  the  gods.” 

Mr.  Justice  Roberts  entitled  his  article  supporting  the  proposed  amend¬ 
ments  “Now  is  the  Time.” 

There  is  no  immediate  controversy  between  Congress  and  the  Court. 


LIMITATION  OF  APPKI.I.ATK  JURISDICTION  885 

The  President  and  the  majority  in  both  houses  of  Congress  belong  to 
the  same  political  party.  Every  member  of  the  Court  was  appointed  by 
the  President  or  his  predecessor.  I  quote  from  the  article  which  I 
mentioned  in  the  introduction  as  the  inspiration  of  my  interest  in  the 
subject— "In  Time  of  Peace  Prepare  for  War"  by  Edwin  A,  Falk: 

"The  time  is  not  inop|>ortunc  to  seek  popular  approval  and  to 
avoid  passionate  opposition  by  political  factions  interested  in  curb¬ 
ing  the  judiciary. 

"The  so-called  conservatives  can  be  counted  upon  for  support 
because  they  are  the  ones  who  man  the  ramparts  whenever  danger 
threatens  the  constitutional  system;  and,  it  should  be  added,  even 
upon  occasions  when  their  anxieties  conjure  up  dangers  that  exist 
only  in  their  imaginations.  By  evincing  a  continued  readiness  to 
protect  the  Supreme  Court  even  as  presently  constituted,  those 
who  in  1937  professed  concern  about  enduring  principles  rather 
than  the  immediate  program,  will  have  an  opportunity  to  prove 
their  good  faith  and  intellectual  honesty. 

"On  the  other  hand,  a  plan  to  stiffen  the  Supreme  Court's 
armor  should  enlist  equal  support  from  the  factions  that  delivered 
the  1937  assault.  They  were  guided  on  that  occasion  partly  by 
expediency  or  fancied  expediency  and,  to  the  extent  that  similar 
considerations  influence  them  now,  they  presumably  would  be 
eager  to  forestall  a  possible  counterattack  against  the  new  bench 
whose  current  decisions  are  making  drastic  changes  in  fundamental 
American  law  along  the  lines  favored  by  these  groups." 

What  is  at  stake  is  a  highly  prized  possession — a  written  Constitution 
with  a  Congress  working  under  it  as  conscientiously  as  it  will  and  a 
Court  sitting  alongside  it  to  assure  that  it  acts  as  conscientiously  as  it 
should.  I  do  not  prophesy  whether  we  are  more  apt  to  lose  that  heritage 
by  keeping  the  Constitution  as  it  is  or  by  amending  it  as  has  been  sug¬ 
gested.  I  am  no  prophet  and  no  statesman.  To  me  the  situation  calls 
for  an  answer  by  the  statesmen— now— at  a  moment  when  statesmen 
can  be  statesmen  rather  than  at  a  time  of  party  strife  when  statesmen 
cease  to  be  statesmen  and  become  mere  partisan  politicians. 
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(33  American  Par  Association  Journal,  I,  (1040)) 

Now  Is  the  Time:  Fortifying  the  Supreme  Court's  Independence 

By  Owen  J.  Robert*,  Former  Associate  Justice  of  the  Supreme  Court  of  ih? 

,  United  Stnte* 1 

Npcnkliig  nt  n  luncheon  of  the  Association  of  the  Bar  of  the  City  of 
New  York  oil  Ikvemlrer  11,  former  Justice  Robert*  discussed  nnd  ml* 
vocated  the  various  constitutional  amendment*  relating  to  the  Supreme 
Court  of  the  United  State*  that  have  been  proitosed  to  and  considered 
hy  the  House  of  Delegate*.  Render*  should  refer  to  84  A.  H.  A.  J. 
1072-1073,  Noveinlier  1048,  where  the  *ul»*tnnce  nnd  text  of  the  pro. 
imxed  nmendmeut*  that  .fustier  Roliert*  discusses  nre  given. 

1  feel  entirely  free  to  tnlk  on  thl*  subject  now  Itecnuse  I  have  no  longer  nny 
connection  with  Any  of  the  court*  of  the  United  States.  1  elected  to  resign  the 
commission  that  I  held  nnd  I  am,  like  you,  a  common  cttlxen  and  able,  thank 
Rod,  to  express  my  view  on  public  question*  without  feeling  that  1  muy,  hi  some 
way,  breach  the  proprieties.  1  cannot,  of  cour«e,  divorce  myself  from  my  ex¬ 
periences  ns  a  Justice  of  the  Supreme  Court  and  1  cannot  divorce  myself  from 
the  opinion*  that  I  formed  then  with  resjiect  to  isdlcle*. 

It  Is  because  (  have  been  with  that  body  ami  It  I*  because  I  have  a  deep  af¬ 
fection  for  the  Court  nnd  a  deep  desire  that  It  be  protected  and  that  It  carry  It* 
place  In  our  trl-une  form  of  government,  the  proper  place,  that  I  felt  I  ought  to 
say  what  I  could  to  back  the  movement  that  has  now  gone  so  far  nnd  become  a 
matter  of  such  wide  discussion  amongst  our  profession  and  good  dtleens  of  the 
United  State*.  It  has  now  reached  the  |>otnt  that  the  American  Bar  Association 
after  Inconclusive  action  at  two  meeting*  haa  recommitted  the  matter  to  the 
appropriate  committee*  with  the  expectation  that  they  will  report  to  the  house  of 
delegate*  at  It*  next  meetlUR. 

The  proposals  are  for  certain  amendments  to  the  ConstUullon  of  the  United 
State*  or,  alternatively  a*  to  some  of  them,  for  legislation  by  Congress, 

The  first  proposal  Is  that  the  Constitution  should  be  amended  to  provide  lhal 
the  Supreme  Court  shall  be  conqRjsed  of  the  Chief  Justice  of  the  United  States 
nnd  eight  Associate  Justice*.  It  was  a  matter  of  remark  by  James  Bryce  (bat 
‘the  personnel  of  the  Supreme  Court  had  chnnged  so  often  tn  the  history  of  the 
country.  He  did  not  quite  understand  It,  that  the  number  had  run  alt  the  war 
from  6  to  9,  up  and  back  again.  Of  course,  we  understand  there  t*  nothing  In 
the  world  to  prevent  the  Court  from  being  20  If  Congress  should  so  legislate. 

Yon  will  remember  the  great  letter  that  Chief  Justice  Hughes  wrote  to  the 
Congress  In  1037,  when  the  plan  to  Increase  the  personnel  of  the  Court  was  under 
consideration.  He  said  Justly  then,  a*  I  think,  that  a  court  of  nine  I*  as  large 
a  court  as  Is  manageable.  The  Court  could  do  Its  work,  except  for  writing  of  the 
opinions,  a  good  deal  better  If  It  were  5  rather  than  0.  Every  man  who  ts  added 
to  the  Court  adds  another  voice  In  council,  and  the  most  difficult  work  of  the 
Court,  as  you  may  well  have  imagined,  Is  that  that  Is  done  around  the  council 
table;  and  If  yon  make  the  Court  A  convention  Instead  of  a  small  body  of  expert*, 
you  will  simply  confuse  council.  It  will  confuse  council  within  the  Court,  and 
will  cloud  the  work  of  the  Court  nnd  deteriorate  and  degenerate  It.  I  have  not 
any  doubt  about  that. 

LIGHTEN  COURT'S  LOAD  BY  INCREASING  DISCRETIONARY  JURISDICTION 

The  remedy  for  the  weight  of  work  that  Is  ptaced  on  the  Court  Is  to  Increase 
the  discretionary  Jurisdiction  and  not  to  Increase  the  personnel  of  the  Court. 

I  can  well  understand  how  the  Founding  Fathers  left  the  number  at  large  because 
there  were  many  problems  that  they  could  not  envisage  when  they  drafted  the 
Constitution,  and  one  of  Its  great  virtues  Is  that  It  Is  drawn  with  a  wide  sweep 
and  with  a  broad  brush,  and  that  details  are  left  to  be  filled  In  afterward. 
And  that  Is  one  objection  that  will  be  made  to  these  amendments  of  which  I 
will  speak  In  a  minute. 

The  second  proposal  Is  an  amendment  to  the  Constitution  that  the  Chtef  Justice 
of  the  United  States  and  each  Associate  Justice  of  the  Supreme  Court  shall  retire 
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University  of  Pennsylvania  Law  School. 
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when  ho  nlinll  attain  the  age  of  75  year*.  1  think  little  need  be  said  about  It. 
I  Itelleve  It  Ik  a  wise  provision.  First  of  all.  It  will  forestall  the  basis  of  the  last 
attack  on  the  Court*  th**  extreme  ago  of  the  Justices,  and  the  fact  that  superan¬ 
nuated  old  gentlemen  hung  on  there  tong  after  tlielr  usefulness  had  ceased.  More 
than  that,  It  tends  to  provide  for  each  administration  an  opportunity  |0  add 
new  personnel  to  the  Court,  which,  I  think,  Is  a  good  thing.  I  think  It  Is  h  bad 
thing  for  an  administration  to  run  as  long  ns  President  Roosevelt's  did  without 
*  single  opportunity  to  name  a  Justice  to  the  Court. 

PROPOSAL  TO  FOREST A I.L  POLITICAL  AMBITIONS 

The  third  proposal  has  to  do  with  the  apjxdlate  Jurisdiction  of  the  Court,  and 
I  want  to  | sis#  that  for  n  mouieut,  Itecnusc  that  Is  the  crux  of  what  I  have  to  say 
hero  today,  and  that  Is  the  logjam  we  were  up  against  nt  the  annual  meeting  In 
Seattle.  So  I  pass  the  third  proposal  for  the  moment  nnd  come  to  the  fourth. 
The  substance  of  It  Is  that  no  person  who  hereafter  shall  become  Chief  Justice  or 
an  Associate  Justice  of  the  Supreme  Court  shall  be  eligible  to  the  office  of 
President  or  Vice  President. 

Just  by  so  much  ns  the  Supreme  Court  Is  set  Bjuirt,  Just  because  of  the  great 
powers  the  Supreme  Court  exercises  In  our  constitutional  system,  there  ought  not 
to  1k>  any  ambition  In  any  man  who  sits  In  that  Court  to  go  beyond  where  he  Is. 
I  would  go  farther  than  that.  As  a  matter  of  |>ersonal  belief,  I  do  not  think  an 
Associate  Justice  ought  to  be  eligible  to  be  Chief  Justice,  and  I  do  not  think  that 
toy  meml>er  of  the  Court  ought  to  be  eligible  to  hold  any  political  office,  but 
perhaps  the  present  proposal  goes  far  enough.  It  says  that  no  Justice  shall  be 
eligible  to  be  President  or  Vice  President. 

It  Is  a  fact,  as  I  think  you  know*,  that  every  Justice  who  has  ever  sat  on  that 
Court  who  was  bitten  by  political  ambition  und  has  actively  promoted  bis  own 
candidacy  for  office  has  hurt  his  own  career  as  a  Judge  and  has  hurt  the  Court. 
Instances  run  pretty  far  back  In  the  history  of  the  Court. 

When  a  man  goes  on  the  Court  he  ought  not  to  have  to  dejiend  upon  the 
strength  and  robustness  of  hts  own  character  to  resist  the  temptation  to  shade  a 
sentence  In  an  opinion  or  to  shade  a  view  In  order  to  put  an  umbrella  up  In  case 
It  should  rain.  He  ought  to  be  free  to  say  his  say,  knowing  as  the  Founding 
Fathers  meant  he  should  know,  that  nothing  could  reach  him  and  that  bis 
conscience  wfas  as  free  as  could  be. 

The  other  limitations  that  the  Const Uut Ion  put,  the  good  behavior  clause,  and 
the  fact  that  a  Judge's  compensation  cannot  be  reduced  during  his  term  of  office, 
were  Intended  to  guarantee  him  utter  lmlei>endenee.  He  ought  not  to  have  to 
make  a  row  to  himself  that  ambition  shall  not  color  his  opinions.  It  should  be 
Impossible  for  that  to  happen. 

PROPOSAL  THAT  JUSTICES  HOLD  NO  OTHER  PUBLIC  OFFICE 

Another  proposal  Is  that  the  Chief  Justice  or  any  Associate  Justice  or  any 
Judge  of  any  other  court  of  the  United  States  shall  not,  during  his  term  of  office, 
bold  any  other  governmental  or  public  office  or  position. 

A  bill  providing  something  of  that  sort  was  introduced  In  the  last  Congress. 

I  feel  very  strongly  that  that  would  be  a  great  protection  to  the  Court.  Perhaps 
It  Is  enough  protection  to  embody  It  In  an  act  of  Congress.  It  may  be  a  little 
out  of  part  for  me  to  speak  on  this  subject,  for*  as  you  know*  I  accepted,  at  the 
hands  of  two  Presidents,  commissions  to  do  work  not  strictly  of  a  judicial  nature. 
I  have  every  reason  to  regret  that  I  ever  did  so.  I  do  not  think  It  was  good  for 
my  position  as  a  Justice,  nor  do  I  think  it  was  a  good  thing  for  the  Court. 

I  had  an  unfortunate  experience  In  the  Gennan-Amerlcan  Mixed  Claims  Com¬ 
mission,  in  which  the  German  Commissioner  accused  me  of  bias  and  unfairness 
and  walked  out  of  the  arbitration.  I  had  another  unpleasant  experience  as  a 
result  of  the  Pear)  Harbor  Commission  report,  when  a  congressional  Investigating 
committee  sought  to  comb  over  what  was  done,  and  there  might  have  been  rather 
in  unfortunate  reflection  on  the  Justice  who  was  a  member  of  that  Commission. 

In  the  last  administration,  the  Roosevelt  administration,  It  got  to  be  a  very 
common  thing  to  call  on  Federal  Judges,  not  only  of  the  Supreme  Court  hut  from 
other  Federal  courts,  to  take  part  In  administrative  work.  I  think  that  Is  a  bad 
thing  for  the  courts,  and  I  think  It  Is  not  a  good  thing  for  the  standing  of  the 
Judges. 
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Of  eomse,  there  In  the  question  of  how  far  yon  are  going  in  umentllng  Ilu*  Con¬ 
st  It  ill  hm  of  l  he  Culled  Nates,  I  mu  nil  for  the  view  Hint  It  ought  to  la*  it  document 
staling  great  prliu'f ami  itoi  kill Iiik  Hio  I raitmiHtirnH  of  ti  regulatory 

statute.  tivery  llim*  yon  suggest  mi  amendment,  you  violate.  |o  some  evtenl, 
llmt  great  principle. 

I  want  lo  nay  llmt  In  my  opinion  HiIk  prohibition  should  extend  not  only  In 
Ilia  Supremo  Court  tail  lo  all  of  llio  Federal  courts.  If  any  of  llm  Federal 
Judges  have  (lino  to  run  around  on  all  aorta  of  iidiulnlslrutlvo  work,  thou  we 
Ini vo  I i*o  many  VYderul  Judges. 

When  1  wonl  to  lVarl  Hnrltor  for  :l  weeks  I  was  out  of  flit*  arguments  and 
consultations  lu  my  (Viirl.  Chief  Justice  HI  mm  agreed  to  my  going  with  Iho 
greatest  reluctance  Invauso  lio  said:  '’There  uro  koiiio  lm)torlnnl  cases  coming 
up  lioro,  mid  I  do  m*l  want  n  rourl  of  eight  lo  hour  thorn.  A  full  Court  miKlit 
lo  hoar  thorn.*’  Hut,  as  I  say,  ho  regret fully  guvo  Ids  ihiiisouI  us  Iho  President 
wanted  mo  lo  go. 

I  agreed  to  lake  Iho  chairmanship  of  Hie  llormau  Amorloini  Mixed  Claim* 
tVmmisslon  wllli  Iho  nndorslaiullug  tint!  tl  would  In*  hut  11  fow  hours*  work. 
It  was  years  of  work.  11  h>ok  lime  off  from  my  Judlehil  duties. 

The  last  time  that  Chief  Just  loo  Unglue  took  a  position  of  (Ids  kind,  whleh 
was  that  of  an  International  arhltvalor  lietween  two  Houlh  Amorlean  countries, 
ho  said  to  me:  M1  will  never  do  Unit  sorl  of  thing  again.  It  Is  not  fair  lo  the 
Court  for  ouo  of  us  In  lako  llmo  from  Iho  <\mfPs  work." 

Homo  people  (htuk  Hull  If  those  proposals  wore  adopted,  Iho  (inlet  tend  cure  and 
Integrity  of  Hie  Court  would  Is*  well  protected.  Olliers,  and  I  mil  one  of  (hem, 
think  that  this  does  not  go  nearly  far  enough.  Now  why? 

I'KomSAl.  to  TKOI  Ker  cocrCs  aitki.i  atk  ji'kirou  tion 

Well,  the  third  proposal  to  whleh  I  snhl  I  would  return,  suggests  an  amend* 
meld  of  the  judiciary  aril  tie  of  the  ConHlttulhm  whleh  would  glvo  Iho  Supreme 
Court  appellate  Jurtsdletlon  lu  all  eases  arising  under  Hie  Constitution,  and  give 
U  appellate  Jurtsdletlon  both  ns  to  matters  of  law  amt  matters  of  fuel. 

That  ts  n  major  amendment  of  the  authority  of  the  Supreme  Court.  It  Is  n 
major  enlargement  of  It.  It  Is  Interesting  that  the  Founding  Fathers  llxed  a 
very  narrow  otdlgatory  Jurisdiction,  and  a  Jurlsdletlon  that  could  not  l>e 
touched  or  taken  away,  that  affecting  nmtwissndors,  other  puhlle  ministers  and 
suits  tn  whleh  States  would  bo  a  party. 

Why  did  they  then  leave  It  to  Congress  to  regulate  the  appellate  Jurisdiction 
of  the  Court?  I  think  they  did  not  envisage  any  sueli  largo  Federal  Judiciary 
as  we  have  today.  The  Federal  Judiciary  was  rather  lu  the  background  that 
Is.  the  lower  Judiciary.  The  theory  was  that  constitutional  questions  would 
arise  In  Stale  courts  and  then  an  apival  would  come  lo  Hie  Supreme  Court  from 
a  decision  of  a  State  court  on  a  constitutional  question. 

There  came  Into  play  State  pride,  the  States*  rights  feeling,  and  another  feeling 
that  since  Anglo-Saxons  prlre  the  Jury  system,  giving  the  Supreme  Court  up- 
pollute  Jurisdiction  as  to  matters  of  taw  and  fact  would  glvo  It  the  opitorlunlly 
to  overturn  Jury  verdicts.  Jury  decisions.  Judgments  Imsed  on  Jury  decisions  In 
New  York,  tn  IVnnsylvanla  and  elsewhere.  The  host  compromise  llmt  could  l* 
made  tn  the  situation  was  to  leave  to  Congress  the  right  to  dettne  the  up|*cllate 
Jurisdiction  of  the  Supreme  Court. 

.\m:l.l.ATR  Jt’HISMCTION  0KCK.N0SON  eo\OKKS8lO\Al.  LKjOISI.ATIOX 

You  know  what  the  result  of  that  has  been.  The  np]>eltntc  Jurisdiction  of 
the  Supreme  Court  deivnrts  uinui  the  Judiciary  acts— the  original  Judiciary  Act 
passed  tn  the  first  session  of  Congress  and  the  amendments  that  have  Isvn 
adopted  to  It  shut'— ami  Congress  has  set  forth  In  what  eases  the  Supreme  Court 
can  entertain  an  appeal. 

Very  early  the  Court  was  fared  with  the  question  whether  It  had  a  general 
api*el!ate  Jurisdiction,  modified  by  what  Congress  had  said  on  the  subject.  Chief 
Justice  Marshall,  tn  two  divisions,  said  that  was  not  the  way  tn  rend  the  Con¬ 
stitution.  He  said  that  the  Congress  and  the  Judiciary  acts,  having  set  forth 
in  which  cases  the  Supreme  Court  might  have  Jurisdiction  on  api»eal,  Impliedly 
provided  that  It  should  not  take  jurisdiction  tn  any  other  class  of  cases. 

That  is  the  settled  law  ami  I  think  it  Is  right.  It  remains,  therefore,  so  far 
ns  we  can  see.  that  Congress  <*mhl  affect  the  Court's  (Movers,  Just  ns  President 
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Itoosevelt  could  Itii vo  In  ]i!m  way,  unless  then*  were  a  impntnr  uprising  Hint  would 
frighten  I  IlClil  OKI  of  doing  ivtui  I  I  hoy  Ihrcfitciicd  to  do. 

Viiii  tin  vis  uf  rounds  In  mind  Hx  pnrfe  .\f«<  *fi  nllc*.  There  was  n  nun*  t  fiat  finil 
mum  up  unitor  (In*  Jurisdiction  limn  fkhdlug  under  the  Judiciary  nets.  The 
case  Imd  Ihh'H  briefed,  nrKiKHl,  inn)  submitted  mid  wiih  ready  for  n  decision, 
w lu*ii  llio  Congress  removed  the  np|  ►clinic  Jurisdiction  of  (ho  Hupreme  Court  tn 
l tint  *i»ccll)r  class  of  case.  Tim  Thief  Justice  wrote  n  iiliorl  opinion  In  which  he 
Mild  Hull  the  Jurisdiction  wuh  subject  to  regulation  hy  Congress  nnd  t  Ini  I  (he 
Court  Imd  Inst  (ho  leaver  lo  deni  with  I  Ini  I  case.  Tin*  cum*  wiim  iIIkiiiIkm«*U  fur 
want  of  Jurisdiction. 

Tlini  tuiH  never  hern  done  again.  Nothing  like  11  Ims  ever  lieen  iiltcmplcd,  fml 
II  was  done  for  |miIII loiil  reasons  nnd  In  n  isdiHrnt  exlgeney  lo  meet  n  siipjstsed 
emergency.  'Hu*  Court  might  well  him*  Halil  lluil,  Jurisdiction  having  exlslml 
when  Hie  case  wjih  Nuhmlllcd  and  Hu*  niw  now  Mug  In  Hu1  bosom  of  Hie  Cotirl. 
ll  wits  too  lute  for  Congress  to  hike  nwny  ll*  Jurisdiction ;  hill  yon  know  how 
deferent Int  the  Toiirl  Iiiin  Ihmii  lo  Ihe  doctrine  of  Ihe  division  of  jsiwers,  nnd 
evidently  ll  was  felt  Hull  lluil  would  tie  u  straining  of  the  < ’ml r I’m  Authority 
mid  Hull  ll  Humid  not  do  II.  Ho  ll  submitted  to  having  Ita  Jurisdiction  Inkeu 
nwny  nfler  Ihe  Mine  wiih  rendy  for  decision. 

II  Im  illMleull  lo  sny  lluil  Congress  eouhl  not  reach  the  mii me  roMiill  hy  n  rnther 
hidlrcd  route.  Pol  lowing  Ihe  preerdent  Hull  exIHed  when  Hie  Kmcrgcncy  Court 
of  Apik'iiIn  wiih  ereuted  lo  dent  with  OCA  question*.  Congress,  ll  seems  lo  me 
under  Ihe  prexenl  phraseology  of  Ihe  CotiHIliilInn,  eouhl  erenle  n  Federal  court 
lo  henr  certain  classes  of  questions  n lid  provide  Hull  Hm  decisions  fdioutd  Im* 
limit. 

Silt'll  n  umrl  mlKtit  hnve  to  deeldo  very  serious  couslllliHoiml  questions,  ns 
Ihe  emergency  Court  of  Apisml*  Imd  lo  do.  nnd  yet.  If  Ihe  Congress  provided 
Hint  I  Im  deejHhm  Humid  In*  lltml  mill  binding  on  Hie  par  I  lex.  nnd  without  nppent, 
wlmt  Im  there  In  the  ConHItfilloii  to  prevent  II?  Whnl  Im  there  to  prevent  Con* 
gress  Inking  nwny.  Ml  hy  Ml,  nil  Ihe  npttelliite  Jurlxdh Hon  of  Hie  Hutireuie  Court 
of  the  Culled  Slates,  not  doing  It  hy  direct  at  lurk  hut  hy  Hint  sort  of  Indlreet 
attack? 

I  see  nothing.  I  do  not  see  tiny  reason  why  Congress  cannot,  If  It  eteelN  to 
do  so.  (like  nwny  entirely  the  up)H>llatc  Jurisdiction  of  the  Supreme  Court  of 
the  Culled  Slides  over  Slnle  supreme  enurl  decisions.  The  JurlMdlellon  I*  exer- 
dsed  now  uniter  Ihe  terms  of  Ihe  Judiciary  Ael.  Kitnposc  Congress  Humid  decide 
lo  lei  I  In*  decision*  of  Stale  courls  of  npjiciH  Is*  Mini  on  constitutional  question*. 

I  low  could  llui  Supreme  Court  nssorl  a  |s»wer  to  Inko  those  f  pics  I  loos,  notwith¬ 
standing  the  net  of  Congress,  In  view  of  Ihe  language  of  Ihe  third  article  of  the 
CiiiiKillullon? 

That  Is  ihe  real  loophole.  Wlmt  Is  the  use  of  talking  nhout  limiting  nnd  Axing 
the  (itunlsr  of  Just  lees  so  Hint  the  Court  cnmiot  he  lacked;  wlmt  In  the  utility 
of  saying  Hint  Just  lees  must  retire  nt  n  certain  |*rlnd  so  as  not  hnve  nn  old. 
tired.  su|iermmimted  Court;  wlmt  Is  the  good  of  providing  that  shnll  make 
the  Court  less  conscious  of  Hie  isdltlml  movements  In  the  rountry  hy  depriving 
ihe  Justices  of  the  right  lo  hnve  nn  nmhltton  for  future  office;  If  you  leave  the 
Court’s  jipiKdlnte  (towers  open  to  Ik*  dealt  with  and  Ik*  set  aside  hy  action  of 
Congress  In  any  given  class  of  cases  or  In  nil  the  cuses  which,  traditionally.  It 
Ims  dealt  with  as  the  Mini  appellate  body  under  the  Const Itut Ion? 

I'HOTKCTIMi  CXU’RT’H  Jl’KJHmCTlON  18  MOBF  IM  INSTANT  PROPOSAL 

For  sonic  reason  or  cdher  this  proisjsnl  Ims  met  with  more  opposition  than  the 
nt  hers.  In  uiy  opinion,  without  It  you  have  made  a  bucket  and  left  a  hole 
through  which  the  bucket  can  empty  Itself.  In  other  words,  this  carefully  en¬ 
visaged  plan  to  protect  Hie  Judiciary  would  he  left  with  a  defect  which  renders 
ihe  protective  measures  futile. 

I  want  to  tqteak  a  moment  nlsuit  the  objections  tbut  have  been  presented.  The 
opisisIHon  says  that  Hie  whole  project  of  amending  the  Judiciary  article  of  the 
Constitution  Is  to  Ik1  frowned  ii|kui:  Hint  we  ought  not  to  tinker  with  our  funda¬ 
mental  law;  that  we  have  II veil  under  this  Judiciary  Act  for  these  100  years: 
that  we  have  gotten  along  pretty  well:  and  that  it  Is  reasonable  to  suppose  we 
would  get  along  In  Hie  future. 

They  take  the  imsltloit.  on  the  other  hand,  that  It  Is  a  pretty  good  thing  the 
Constitution  left  this  hole  tn  it  so  that  the  Congress  can  net  as  a  safety  vnlre  If 
the  Court  gets  too  heady. 
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Tlie  arguments  are  rather  inconsistent,  The  one  says  “Don't  toueh  the  Consti¬ 
tution.**  The  other  say*  "It  has  a  great  big  hole  In  It.  Nobmly  1ms  run  through 
the  hole  yet,  and  let's  take  a  chance  that  nobody  ever  will."  . 

They  argue  that  It  would  be  futile  to  adopt  these  amendments.  They  say  that 
if  the  people  rise  ami  attempt  to  destroy  the  Court,  It  will  uot  matter  what  the 
Constitution  says  about  the  powers  of  the  Court.  Hut  what  we  are  trying  to 
provide  against  Is  uot  an  overthrow  of  the  Constitution  but  a  tinkering  with  the 
Court  by  legislative  or  administrative  action  without  violating  the  letter  of  the 
Constitution. 

If  we  have  a  revolution  and  the  constitutional  system  under  which  we  live  Is 
destroyed  by  main  force,  It  will  not  matter  what  the  Constitution  provides.  Hut 
those  who  are  supporting  these  Amendments  are  supimrtlng  them  In  the  belief 
that  the  general  framework  of  our  const Itutlonal  Uovernment  Is  to  1k»  perpetu¬ 
ated  and  they  want  that  framework  of  Uovernment  to  go  on  along  the  Hues  that 
traditionally  we  have  been  led  to  understand  were  the  divisional  lines  tot  ween 
theexecutlve,  the  judicial,  and  the  legislative. 

Then,  dually,  there  has  been  a  suggestion  that  the  Court  ought  not  to  to 
strengthened  because  the  Court,  as  presently  constituted,  does  not  have  the  entire 
respect  of  the  bar.  This  I  think  a  desperately  bad  argument.  The  Court  Is  n 
great  Institution.  Just  because  you  aud  I  may  not  like  Its  decisions  today,  why 
should  we  encourage  an  opportunity  to  a  politician  some  time  to  reach  In  and 
change  its  personnel,  or  change  Us  Jurisdiction?  I  do  not  think  It  Is  a  worthy 
argument. 

The  Court  could,  In  effect,  be  destroyed  by  a  President’s  appointing  consistently 
desperately  bad  men  to  It.  But  are  we  to  Indulge  a  fear  of  that?  I  think  not. 

CONSTITUTIONAL  AMENDMENTS  SHOULD  BE  ADOPTED 

That  Is  a  summary  of  the  opposition,  as  I  understand  It,  and  I  do  not  think 
the  arguments  are  valid.  I  do  not  see  why  we  should  not  write  Into  the  Judiciary 
article  what  right-thinking  citizens  and  the  bar  have  felt  Is  the  tradition  of  the 
Court  and  is  the  core  of  the  Court's  fulfil  ling  Its  Indejiemlent  functions  In  our 
system  of  government.  I  do  not  see  any  reason  why  we  should  fear  to  stand  up 
for  our  views  In  this  respect  because  It  Is  a  bdd  thing  to  get  Into  discussions 
about  constitutional  amendments  and  about  our  system,  aud  that  It  Is  only  put¬ 
ting  bad  Ideas  Into  people's  heads.  We  would  never  have  any  progress  If  we 
were  afraid  to  stand  up  for  what  we  think  right. 

We  have  seen  what  the  dangers  are  that  have  topped  up  now  and  again,  In 
Kx  parte  McCardle  and  In  the  last  administration  in  2  or  3  usikhIs.  It  Is  Just 
good  housekeeping  and  Just  good  insurance  and  Just  good  couimimseuKe  to  put 
into  the  Constitution  explicitly  what  you  ami  I  all  think  has  been  there  hy  tradi¬ 
tion  for  a  long  time  and  which  ought  not  to  lie  subject  to  change. 

So,  while  I  am  generally  against  tinkering  with  the  Constitution,  1  am  for 
making  the  judiciary  branch  as  safe  from  attack  os  the  Founding  Fathers  evi¬ 
dently  expected  and  desired  it  should  be,  aud  1  think  the  proposed  amendments 
taken  together  will  do  that  effectively,  and  that  uothlng  short  of  them  will  do  it. 

(Lo§  Angeles  Times.  February  IS.  1058) 

Sexatok  Jk.nnkh'h  CursT  Amendment 

By  Holmes  Alexander 

“A  great  CAnnon,  loaded  to  the  lips"  was  somebody's  description  of  Daniel 
Webster  In  1852  at  his  last  momentous  appearance  In  the  United  States  Senate. 
Tone  the  description  down  a  little,  but  not  much,  and  you  could  use  It  to  Identify 
Senator  William  Jenner  (Republican,  Indiana),  who  Is  In  his  last  session. 

Jenner,  like  Webster,  has  suffered  the  slings  and  arrows  of  Irrational  radi¬ 
calism,  but  he  Is  a  better  man  than  hla  detractors.  And  Jenner,  like  Webster, 
has  a  set  of  convictions  that  are  married  to  the  Constitution  and  are  Impervious 
to  the  seductions  of  unlicensed  liberalism. 

A  gun  In  Jenner's  valedictorian  salute  Is  his  bill  which  would  limit  the  Su¬ 
preme  Court's  jurisdiction  in  considering  certain  appeals.  Hearings  have  Just 
begun,  but  the  ideological  lines  were  drawn  behind  dosed  doors  In  scrimmages 
within  the  Senate  Judiciary  Committee. 

It  Is  the  familiar  battle,  as  old  as  the  Republic,  between  fundamentalists  who 
believe  that  our  freedoms  are  best  protected  by  strict  adherence  to  the  Con¬ 
stitution  and  loose  constructionists  who  believe  In  bending  the  law  to  fit  the 
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continuing  crises.  Personalities  iijMirt,  this  Is  how  the  argument  on  the  Jenner 
hill  Is  shaping: 

Fundamentalist :  Thu  Founding  Fathers  devised  their  lmomi>arab!c  system 
of  clunks  mnl  balances  to  make  certain— among  other  things— that  none  of  the 
three  branches  of  Government  should  ever  become  too  isuverful.  Thus  the  Con¬ 
gress,  the  Presidency  nml  the  Supreme  Court — while  all-powerful  In  unison — 
cannot  separately  Infringe  ujhiii  one  another's  duties  and  cannot  threaten  the 
IKHipIo's  numerous  freedoms.  In  article  III,  section  2,  there  Is  a  check  by  Con¬ 
gress  upon  the  flower  of  the  Supreme  Court.  It  reads: 

"•  •  *  the  Supreme  Court  shall  have  appellate  Jurisdiction  both  as  to  law 
and  fact,  with  such  exceptions  and  under  such  regulations  as  the  Congress  shall 
make/’ 

This  clause,  according  to  constitutional  fundamentalism,  dearly  means  that 
Congress  1ms  the  right  and  duty  !o  check  the  Supreme  Court  from  assuming 
runaway  authority. 

Loose  constructionism :  The  Jenner  hill  Is  an  attempt  to  discipline  the  Supreme 
Court  for  decisions  which  certain  Members  of  Congress  do  not  like.  This  would 
be  an  arbitrary  and  capricious  act.  The  law  Is  kept  alive  and  up  to  date  by  these 
Judicial  decisions. 

Senator  Jenner  and  his  conservative  colleagues  admit  that  they  do  not  like 
many  Supreme  Court  decisions.  They  contend  that,  far  from  being  arbitrary  and 
capricious,  they  are  following  the  Instructions  In  the  Constitution  by  attaching 
"exceptions’*  and  ’'regulations”  to  the  Court’s  ap]»ellnte  jurisdiction.  The  fol¬ 
lowing  are  the  five  fields  In  which  the  Jenner  bill  would  prohibit  the  Court  from 
overruling : 

1.  Action  against  a  witness  for  .contempt  of  Congress. 

2.  Action  of  the  Federal  Government  In  firing  a  security  risk,  as  long  as 
It  was  done  under  an  act  of  Congress. 

3.  Legislation  In  any  State  for  the  control  of  subversive  activities  within 
the  State. 

4 .  Action  of  any  school  or  college  to  control  subversive  activities  within  Its 
teaching  body. 

5.  Regulation  by  any  State  concerning  admission  of  persons  to  practice 
law  within  the  State. 

Obviously  backers  of  the  Jenner  bill  believe  that  the  Supreme  Court  has  abused 
Its  powers  In  recent  decisions  concerning  contempt  of  Congress,  Federal  Internal 
security  firings.  State  antisubversion  laws,  college  antisubversive  rules  for  fac¬ 
ulty  members.  State  law«  to  prevent  Communists  and  their  supporters  from  prac¬ 
ticing  In  the  local  courts. 

Does  Congress  have  this  right?  The  fundamentalist  case,  I  am  told,  rests  ujxui 
the  Reconstruction  era  decision  In  which  a  Mississippi  new&iwiper  editor  named 
McCardle  was  arrested  for  some  alleged  Infringement  of  Reconstruction  law. 
McCardte  appealed  to  the  Supreme  Court.  Congress  quickly  enacted  a  statute 
which  withdrew  (as  the  Jenner  bill  would  do)  the  Supreme  Court’s  api*11ate 
Jurisdiction  In  the  pertinent  field  of  law.  The  case  against  McCardle  was  auto¬ 
matically  dismissed.  Chief  Justice  Chase  acknowledged  the  right  of  Congress  to 
act  as  It  did.  I!e  declared: 

"Without  Jurisdiction  the  Court  cannot  proceed  at  all  In  any  case  •  •  •  the 
only  function  remaining  to  the  Court  Is  that  of  announcing  the  fact  and  dismiss¬ 
ing  the  cause.” 

Thus  If  Congress  should  |»ass  the  Jenner  bill,  the  Supreme  Court  would  be 
bound  by  precedent  to  treat  It  as  law  of  the  land. 


TESTIMONY  IIKFORK  TIIK  INTERNAL  SECURITY  SUBCOMMITTEE, 
ON  WEDNESDAY,  AUGUST  14,  1057,  IN  ITS  INQUIRY  ON  SCOPE  OF 
SOVIET  ACTIVITY  IN  TIIK  UNITED  STATES 

United  States  Senate, 

SuhcommitteeTo  Inve8tioate  the  Administration 
of  the  Internal  Security  Act  and  Other  Internal 
Security  Laws,  or  the  Committee  on  the  Judiciary, 

IVorAfnifoa,  D.  C. 

The  subcommittee  met,  pursuant  to  call,  at  0:35  a.  in.,  In  room  457,  Senate 
Office  Building,  Senator  William  E.  Jenner  presiding. 

Also  present:  Robert  Morris,  chief  counsel;  Benjamin  Mandet,  research  di¬ 
rector;  and  F.  W.  Schroeder.  chief  Investigator. 
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Honntor  Jknnm.  Tim  committee  will  come  to order. 

The  wit  noun  will  bo  sworn. 

Ho  you  swear  that  the  testimony  you  give  In  thin  (touring  will  Ik*  Oio  Irulli, 
llm  whole  truth,  ami  nothing  (nil  tin*  truth,  no  help  you  flod? 

MIkk  Horvath.  I  do. 

Senator  Jknnkr.  Proceed,  Mr.  Morris. 

Mr.  Morris.  Wo  have  horo.  Senator,  it  willies*  who  I  Iwllovo  Ik  competent  to 
give  testimony  nlsmi  recent  development*  In  tho  Communist  Party,  tho  subject 
OiKt  Ik  umtor  consideration  hy  tho  Intormtl  Security  SulmommUteo  nt  this  time. 
WUI  you  itlvo  your  full  name  itml  address  to  tho  retsirlcrl 
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StmiANIK  HORVATH,  t>RTr.CTIlie,  N«W 
tlKCARTMKNT 


Yohk  City  Poi.it>: 


Miss  Horvath.  Stephanie  llorvnth.  New  York  t'lly. 

Mr.  Morris.  Whnt  1*  your  business  or  profession? 

Mis*  Horvath.  I  nm  employed  hy  the  Now  York  Oily  Police  Department.  hold* 
lug  tho  ntnk  of  detective. 

Mr.  Morris.  1  wonder  If  you  could  give  tho  sulKtmimlUcc  a  short  description  of 
your  duties? 

Ml**  Horvath*  In  IMA,  shortly  nftor  I  wit*  n|»)HilnIiHl  to  the  imllce  deimrtment, 
I  was  assigned  to  undercover  work,  mul  requested  to  seek  entry  Into  tho  Com¬ 
munist  Parly  «tml  retmrt  on  tlio  member*  nml  their  activities. 

1  wit*  a  member  of  the  Communl*!  Party  from  ItM.H  to  the  eiul  of  IHH. 

Mr.  Mount*.  Yon  say  you  Jotnoil  tho  police  ileimrlntonl  tit  HUB? 

Ml**  Horvath.  UM‘2. 

Mr.  Momri*.  Uhl  they  ask  you  to  git  Into  tho  Communist  Parly? 

Ml**  Horvath.  Ye*.  I  was  s)Hvm11y  assigned  hy  llto  |*dlco  department  to  lv- 
I'ome  tt  Communl*!  for  tho  polloo  department.  I  did  not  do  Hint  of  my  own 
volition. 

Mr.  Mount*.  Ye*. 

Ami  then  you  reported  hoi  k  to  the  jsdtce  lUimrtmont :  I*  I  lull  correct? 

Mis*  Horvath,  ft  reported  back  to  llto  police  depnr Intent  until  I  wit*  exiielled 
from  the  parly.  Ami  sltuv  my  expulsion  I  hnvo  maintained  my  contact*. 
Well,  I  Imvo  Ivon  kept  In  subversive-ad  I  vl  tie*  work  wltlelt  bus  kept  nto  abreast 
of  xvhnt  ba*  bnppcued  Ut  tho  Communist  Party. 

Mr.  Morris.  Now,  ilo  you  get  report*  front  those  In  the  Communist  Purl >  7 

Mis*  Horvath.  Yes,  l  nut  sllll  assigned  to  cover  meetings  whleh  I  report 
on  and  nil  the  Information  wltlelt  routes  In  from  different  ngendes  Is  thoroughly 
studied  by  me  so  that  1  have  n  prelly  goml  knowledge  of  llto  present  situation. 

Mr.  Morris.  Then  yon  ufflehtlly  report  when  you  learn  whnt  goes  on  In  the 
Coimmtutst  IMrty  to  the  New  York  ttoitee  special  squad? 

Mis*  Horvath.  And  whatever  ngeney  might  lm  interested,  nlso. 

Mr.  Morris,  !  see.  You  do  eoo|H*rote  with  other  agencies? 

Miss  Horvath.  Yes. 

Mr.  Morris,  I  wonder  If  you  eould,  Iwiscd  on  yottr  ex|ierlonce,  tell  ns  whnt 
the  recent  development*  have  been  tn  tho  Communist  Parly  ns  n  result  of  the 
recent  Supreme  Court  decisions > 

Miss  Horvath.  Well,  n*  I  sec  It.  following  the  mid  of  World  Wnr  II.  and 
even  In  the  subsequent  period  of  the  cold  wnr.  Iho  Communist  Parly  In  the 
Putted  State*  was  at  that  lime  at  Its  numeric  i*ak.  The  Communist*  were  not 
fearful  of  o|vuly  declaring  themselves  to  tv  member*  of  the  Communist  Parljr. 
nor  did  they  expect  dire  consequences,  except  for  the  mint  It  minority  who. 
because  of  party  orders  or  ivssihly  joopa  railing  their  livelihood.  could  not  re¬ 
veal  such  nfflllaUon.  ,  .  4 

Publicly  announced  and  advertised  meetings  and  rallies  were  fllted  to  over¬ 
flowing.  and  collections  taken  up  thereat  In  the  name  of  the  Communist  Party  or 
tt#  numerous  front  organltatlons  were  always  responded  to  generously.  It  \va* 
not  until  after  the  Initial  blow  came— and  that  was  In  the  form  of  the  first  trial 
of  the  11  Communist  leader*  In  Foley  Square,  wherein  they  were  charged  with 
violation  of  the  Smith  Act— that  the  Communist  Party  structure  first  began  to 
weaken.  _  , 

All  throughout  that  first  trial  It  seemed  as  If  the  strong  support  of  the  com* 
rades  and  their  open  contempt  for  the  effectiveness  of  the  Smith  Act  Insofar  as  it 
could  curb  their  activities  or  penallte  them  for  membership  In  the  Communist 
Party  might  affect  the  decision  of  the  Court. 
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Air.  Morris.  Am)  you  wire  In  the  Communist  Tarly  then;  were  you  not? 

Alisa  Horvatii.  No;  I  luul  already  been  expelled. 

Mr.  Morris.  When  were  you  expelled? 

Alls*  Horvatii.  At  the  end  of  1UI7. 

The  slow  but  steady  decline  in  the  rank  ntul  file  membership  has  been  fully 
realised  by  tho  Communist  Party  ns  more  and  more  of  their  leaders  and  com* 
miles  have  been  tried,  convicted,  and  Imprisoned.  Itnuklng  ns  No.  1  on  their 
program  has  been  the  weakening  or  re|ieal  of  the  Hmlth  Act,  the  provisions  of 
which  Iho  Communist  Parly  has  consistently  attacked  ns  being  the  primary  cause 
of  Ihe  decline  and  loss  of  membership. 

Closely  related  to  the  Hmlth  Act  have  been  the  investigations  Into  Communist 
activities  by  the  congressional  committees  and  Ihe  hearings  conducted  by  the 
Hubverslve  Activities  Control  Hoard. 

Their  adverse  decisions  on  Communist-front  organisations  and  Individuals  has 
made  deep  Inroads  on  the  so-called  Communist  *ym|»athlxer  who,  more  often 
thnn  not,  was  Actually  a  Communist  Parly  member.  Added  to  this,  the  publl* 
cation  of  the  Attorney  General's  list  of  subversive  organisations  and  the  dis¬ 
closure  of  the  true  purpose  nnd  Identity  of  the  leaders  of  the  group  was  another 
blow  to  Communist  Party  membership. 

The  loyalty  oath  required  not  only  of  persons  In  Government  employ  but  more 
and  more  adopted  In  private  Industry  has  had  Its  effect  on  weakening  the  parly. 

Loss  of  union  affiliation  because  of  Communist  Party  membership  and  the  sub¬ 
sequent  housecleaning  of  Ited  lenders  In  unions  has  caused  still  another  gap  In 
Communist  ranks. 

Further,  the  fear  of  deportation  on  grounds  of  having  been  a  member  of  the 
Communist  Party  at  the  time  of  naturalisation  or  if  convicted  under  the  Hmlth 
Act  has  had  a  powerful  effect  and  added  to  the  party's  decline.  The  ever-grow¬ 
ing  list  of  difficulties  facing  the  Communist  Parly  on  Ihe  domestic  front  and  the 
resultant  reduction  In  the  numbers  was  heightened  by  the  growing  unrest  and 
nationalist  stirrings  In  the  Bovlcl  dominated  and  controlled  satellites. 

Its  climax  was  reached  with  the  outbreak  of  the  Hungarians.  The  horrors 
and  cruelties  of  Ihe  repressive  measures  taken  by  the  Communists,  and  the 
revelation  of  Iho  truth  by  thousands  of  Hungarian  refugees,  many  of  whom  had 
been  Communists  themselves,  was  more  than  many  Communists  In  the  United 
Mates  could  swallow. 

Yet  despite  all  tho  obstacles,  adversity,  and  confusion  which  caused  the  Com¬ 
munist  Parly  to  shrink  In  numbers  through  the  past  years,  the  hard-core,  die¬ 
hard  parly  members  have  never  given  up  hope  that  their  party  would  some 
day  be  rearmed  for  the  battle  and  would  again  resume  a  place  aa  the  leaders  of 
the  American  people. 

That  shot  In  the  arm  which  has  revitalised  the  Communist  Party  and  evoked 
Joyous  prospects  for  the  future  of  the  party  has  been  the  Supreme  Court  de¬ 
risions  on  the  Hmlth  Act.  Communists  have  seised  upon  these  decisions  as  their 
sal  vAtlon  from  the  provisions  of  this  act. 

Concentrated  effort  and  a  vigorous  campaign  to  completely  nullify  the  Hmlth 
Act  through  application  of  these  decisions  was  the  principal  theme  dominating 
the  welcome  home  rally  and  reception  for  released  Hmlth  Act  violators. 

Air.  A! orris.  Give  us  some  quotes  of  what  went  on  at  this  Communist  meeting. 

Altss  Horvath.  This  was  the  report  2  took. 

Air.  Morris.  What  Is  the  date  of  that? 

Allss  Horvatii.  It  was  held  Wednesday,  July  24,  1057*  at  Carnegie  Hall. 
There  were  about  1,400  people  there. 

Air.  Morris.  You  say  you  attended  It? 

Miss  Horvath.  Yes.  I  attended  It  and  took  stenographic  notes  of  what  the 
speakers  said. 

Mr.  Morris.  Did  anyone  Interfere  with  your  doing  that? 

Altss  Horvath.  No. 

Ren  Davis  was  the  chairman  of  the  meeting,  and  John  Gates  was  one  of  the 
speakers,  John  having  been  convicted  for  violation  of  the  Smith  Act. 

Among  the  things  that  John  Gates  said  was : 

'The  recent  decisions  of  the  Supreme  Court,  as  our  chairman,  Ben  Davis,  has 
said,  was  a  victory  for  the  whole  American  people.  I  am  proud  of  the  modest 
but  very  Important  part  that  the  Daily  Worker  played  in  helping  to  bring  about 
this  victory,  and  In  particular  I  am  proud  of  the  role  we  played  In  helping  to 
bring  about  the  release  of  Bob  Thompson. 

"Now  we  are  going  to  launch  another  campaign  because,  although  the  Smith 
Act  has  received  a  very  heavy  blow  with  the  Supreme  Court  decisions,  and 
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although  tho  tide  In  our  country  la  against  such  reprehensible  laws  a*  Uic  Smith 
Act,  It  Ik  not  yet  dead  and  will  not  be  ilciul  mi  long  km  Wlnslmi,  (Irmi,  mol 
IVtash  nre  still  In  Jail,  nml  ko  long  ns  other  convictions  aro  hanging  over  the 
hernia  of  many  of  our  comnutea. 

’'The  recent  Supreme  Court  decision  threw  out  the  organising  section  of  the 
Smith  Act  Indictment*;  that  Ik,  thnt  we  were  accused  of  organising  the  Commit- 
nlKt  Parly  In  llHfl  aa  an  organisation  which  (nught  amt  advocated  deal  ruction  of 
the  tlovernmcnt." 

Another  sjicaker  waa  Potlla  Kerry,  recently  released  from  Federal  prison: 

'*1  think,  comrade*,  we  hnve  n  special  resiionslblllly  here,  Inking  Into  Account 
the  new  energy  nml  Initiative  that  the  Amerlcnn  people  hnve  liegun  to  nhow,  which 
ha*  reflected  Itself  In  the  Supreme  Court  decisions  Involving  the  ConimutilNt 
Parly.  Tnkc  thin  hk  n  new  ImpctuK  ngalnat  lingering  McCnrthylsm  In  our 
country,  1  think  there  la  every  reaaon  to  feel  amt  believe  that  It  Ik  possible  f«r 
uk  to  bring  Inlo  lielug  In  the  Pitted  Staten  a  broad,  yea,  and  aerlouK,  movement 
for  amnesty  for  Comrade*  Ureen  and  WlnKton.11 

Kngene  Dennis,  convicted  under  the  Smith  Act,  stated— 

Mr,  Moaaia.  lte  hna  tieen  the  head  of  the  parly? 

Ml**  Horvath.  Yea.  He  waa  accretary. 

He  wild;  "Further,  t  would  like  toaalute  the  boat  of  nnn-Commnnlat  defenilera 
of  democracy  and  |>ence,  many  of  whom  Ilkewlae  felt  the  blow  of  reaction  am) 
vtctlmlaatlon.  Their  alanchneaa  and  efforla  helped  create  the  change  In  political 
climate  that  checked  McCarthylam  am!  made  laiaalhle  the  significant  June  17 
decisions  of  the  Supreme  Court.'* 

Paul  Novlck  elated:  "The  Supreme  Court  dcclalona  In  the  California  Smith  Act 
eaee  In  the  Jencks- Watkins  case  aulialAntlateil  It."  And  he  aald :  "Tho  defenac  of 
the  rlghta  of  the  Communist  la  the  drat  line  of  defense  of  American  principles" 

John  T.  McManus,  editor  of  the  National  (tUArdlan,  aud  long  a  Communist 
aynqvathlier,  atated : 

"It  la,  In  my  opinion,  no  accident  thnt  the  Warren  Court— and  Warren  la  no 
accident  either— had  the  courage  and  determination  to  right  the  wronga  of  the 
Vinson  Court,  ♦  ♦  • 

"1  think  we  must  look  hack  alao  over  the  behavior  of  some  of  the  Federal 
Judiciary,  and  set  aside  a  apodal  niche  for  Justlcea  Itlack  and  Ikmglaa,  and  I 
think  we  should  recognise  the  tremendous  force  of  the  dlwent  of  Judge  William 
ltastle  and  Judge  Latarua  In  the  Pittsburgh  cases." 

Mr.  Morris.  la  that  a  direct  quote?  Were  they  direct  quotes? 

MW*  Horvath.  These  are  all  verbatim  quotes;  yea. 

Senator  Jrkkkr.  You  were  at  the  meeting? 

Miss  Horvath.  Yes,  sir. 

Senator  Jen n  fa  You  took  this  down  In  shorthand? 

Miss  Horvath.  1  did.  I  have  my  notes. 

McManus  also  stated :  "l  wonder  whether  we  can  truthfully  rejoice  that  the 
reign  of  terror  Is  over.  It  seems  In  view  of  tho  Supreme  Court  decisions  I  hit 
no  further  Smith  Act  cases  can  again  be  undertaken,  and  those  under  prosecu¬ 
tion  must  lie  quashed.  It  seems  that  the  FRCa  nest  of  rumors  and  lies  must  go 
to  wrack  or  be  forced  out  Into  the  open  If  they  try  to  use  them." 

Mr.  Morris.  So,  all  In  all,  yon  say  that  the  Communists  have  derived  a  great 
deal  of  satisfaction  from  this  decision? 

Miss  Horvath.  Yes.  They  are  rejoicing  over  what  they  consider  one  of  their 
biggest  victories  since  the  party  began  to  decline. 

I  have  still  another  quote  from  Welnstock.  Would  you  like  to  hear  It? 

Mr.  Motai8.  Yes. 

Miss  Horvath.  Welnstock,  who  made  the  collection  speech,  prefaced  his  ap¬ 
peal  for  funds - 

Mr.  Morris.  All  of  these  people  are  Communist  leaders;  are  they  not? 

Miss  Horvath.  Yes. 

Louis  Welnstock  was  convicted  under  the  Smith  Act  and  recently  released 
from  Federal  prison.  He  asked  for  funds  in  order  to  "declare  null  and  void 
nil  the  Indictments  and  to  return  citizenship  rights  to  everyone  of  us  who  bas 
spent  time  in  Jail." 

Then  be  said: 

"I  would  like  to  say  a  word  about  the  Supreme  Court  decisions. 

"I  had  to  go  down  to  Foley  Square  on  July  5  or  6  and  report  to  the  parole 
officer,  tell  him  where  I  worked,  what  time  I  went  home  last  night,  what  I  did 
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with  the  money  !  earned,  and  who  !  nsMorinlert  with,  I  walked  In  the  office  And 
lie  wild,  "You  know,  Mr.  Wei  unlock,  I  was  thinking  of  you  nil  day  today."' 

Mr.  Morris.  This  Is  the  |*i role  officer  slinking? 

MIks  Horvath.  Yes. 

Now*  thin  In  We)  unlock  : 

*' I  fell  then  he  must  Ik*  n  social  Worker  of  l he  |irlNon  bureau, 

"He  KAlrt,  *The  Supreme  Court  ruled  Hint  lo  IcacIi  nnd  AdvocAle  the  overthrow 
of  the  (lovernnient  l»y  force  nnd  violence  In  not  a  crime.  Ho  wli«t  dirt  you  Npend 
time  In  Jnlt  for?' M  Thnl  wan  the  |«ro!e officer. 

Then  Wei  mrtook  wild: 

"Ko  I  wild  to  the  inrtia.  ‘First  of  all.  I  never  Advocnted  If,  wi  I  couldn't  have 
l»een*eiit  tojnll  hecftiiNc  1  wan  found  guilty  of  the  charge.' 

Then  the  parole  officer  wild : 

"You  know,  Mr.  Welnnlock,  you  Nhouldn't  feel  too  had  or  feel  frustrated  ” 

Then  Wclnstock : 

"I  looked  nt  the  iwor  guy  nnd  wild,  ‘tip  to  July  22  I  can’t  wiy  Anything,  lint 
nfler  July  22,  you  will  hear  from  me  nnd  my  friends  many  time*.  And  It  Is  not 
going  to  be  frustration.’ 

“The  same  day  1  read  the  remarks  made  by  one  Senator  who  said  that  the 
Supreme  Court  Judges  should  lie  Impeached.  The  others  said  I  hat  they  should 
Ik*  unheld  In  the  eyes  of  the  tieople  of  the  United  States  as  people  who  are  de¬ 
fending  the  Constitution  and  the  Hill  of  flights.  And  he  said  this  Is  actually 
what  the  Communist  have  been  doing  ever  since  they  have  been  carrying  on 
ihctr  activities.” 

Mr.  Mosats.  What  was  the  meaning  of  that  last  thing? 

Miss  Horvath.  Well,  I  got  the  Impression  that  he  meant  by  his  remarks  that 
the  public  Is  beginning  to  bo  more  and  more  Impressed  with  the  Incorrectness  of 
the  Smith  Act,  e*|K*cJnlly  as  Applied  to  the  Communists. 

Mr.  Morris.  You  mean  he  was  trying  to  say  that  the  Communists  are  good 
people,  after  all? 

Miss  Horvath.  That  Is  right ;  that  they  are  not  so  wrong. 

Mr.  Morris.  Senator,  that  Is  the  area  1  wanted  to  traverse  with  the  witness. 
I  have  nothing  further. 

Senator  Jenner.  The  committee  will  stand  In  recess.  We  may  want  you  to 
come  back  at  some  later  time. 

( Whercuiwn,  at  0 :50  a.  m.,  the  subcommittee  adjourned. ) 


I  American  Bar  Auioctatlon  Journal,  rol.  44,  pp.  35-SDJ 
Com  HU  *18*4  AND  TIIE  COURT:  AN  EXAMINATION  OP  RECENT  DEVELOPMENTS 

Ily  Frank  II.  Ober,  of  the  Maryland  bar  (Baltimore) 

Mr.  Ober's  thesis  la  that  the  Supreme  Court  after  recovering  from  an 
anmslng  blindness  toward  the  dangers  of  the  Internal  threat  of  the  Com¬ 
munists,  has  In  recent  months  showed  symptoms  of  a  recurrence  of 
Its  iiostwar  myopia.  “Internal  subversion,”  writes  Mr.  Ober,  “has  been 
the  main  weapon  by  which  Communist  victories  have  been  won  In 
China  and  other  Important  areas.”  He  fears  that  the  “new  majority” 
on  the  Court  may  return  to  Its  pre-Korean  policy  of  putting  such  a 
strong  emphasis  on  civil  rights  that  the  executive  and  legislative 
branches  (Federal  and  State)  may  be  hampered  In  their  efforts  to  de¬ 
fend  the  country  from  subversives. 

At  the  end  of  World  War  II  a  series  of  decisions  by  the  Supreme  Court  seemed 
to  Indicate  that  the  majority  of  the  Court,  as  then  constituted,  were  blind  to 
the  threat  of  communism  to  our  internal  security.  Chief  Justice  Stone,  dis¬ 
senting  in  the  Schnelderman  case  in  1943,  even  then,  however,  recognised  and 
exposed  the  nature  of  the  Communist  conspiracy  from  the  Party's  own  docu¬ 
ments.  Justices  Roberts,  Frankfurter,  and  Reed  often  dissented  In  these  cases.1 


*  Ober.  34  A.  B.  A.  J.  645  (August  1943).  8**,  e.  g.  8chnHdermon  v.  V.  8.,  320  U.  8. 
118  (Chief  Justice  8tone,  Justices  Roberts  am)  Frankfurter  dissenting) ;  see  also  Bridges 
r.  WiroN,  326  U.  S.  135  (Chief  Justice  Stone,  Justices  Roberts  sod  Frankfurter  disseotlng) ; 
Board  of  Rducation  v.  Barnette,  310  U.  8.  624  (Justices  Roberts,  Reed,  sod  Frankfurter 
dissenting) ;  dire  Hard  r.  U.  8 328  U.  8.  61  (Justices  Roberts.  Reed,  and  Frankfurter 
dissenting). 
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\\y  I  UNO,  (lie  pcnnmm'l  of  the  (Vmrt  tuu)  chitngcMl  through  Hip  don  Hi  or  reliro- 
moid  of  four  Judgrx/  mul  tho  dRURora  of  rnmnmiilHiii,  both  oxlomnl  niul  Internal, 
hml  tHH*omo  only  too  olonr.*  A  now  nlllludo  of  llio  mnjorlty  of  tho  Court,  nw 
iwoiiM!  luted,  wn«  forontmitowiHl  tu  llio  ttoudn  oukoh,  upholding  llio  vnttdlty  of 
llio  Tuft -Hurt  ley  requirement  Hml  hdior  union  lender*  tile  lion  Oommuidtd 
nffidnvll*.* 

Ttio  Dennis  carp/  In  rurI  dining  llio  coiiyIcHoii  of  tho  II  CommunlH  londrm 
inidor  llio  Hmlth  Aii  In  IlKH,  nmdo  II  nbundnntly  olonr  Hull  llio  oiitlro  Court, 
except  JusIUvr  lllnek  mul  Dougins,  Imd  Ihmlly  recognlred  llio  dnngcr  from  the 
Commmdal  eonsplrtioy  mul  the  mvewdiy  of  leglRlrtlhm  ngnlnsl  It.  The  nmjorlly 
opinion  to*  i'hlef  Justice  VIukoii  cmphmdKcd  tho  iieecHHtly  of  llio  (lovpriiiiieiit’M 
preventing  llx  own  violent  overthrow.  Justice  Frankfurter,  concurring,  unld: 

"The  Comnumlsl  Curly  xyhr  not  designed  by  IhcRe  dofontlnnln  ah  mi  ordhmry 
imlfHctl  tmrty.  For  the  el  remind  mieCR  of  Hr  orgnulvmtton,  Hr  nliim  mid  method*, 
nml  the  rotation  of  llio  dcfcmhmtR  to  Hr  org'intaulhm  mul  nliim  wo  lire  concluded 
hy  tho  Jury*R  verdlcl,  *  •  •  11V  may  take  judicial  unffiv  that  the  Vnmmunint  doc¬ 
trine*  iChtch  the*c  rfc/cmfiiHf#  have  comptird  fo  mfrocu/r  urc  hi  the  anerndancy  in 
poi ccrful  nation*  who  cunuol  t>e  ncquUted  of  unfrlendl  Ine*s  to  tho  ln»Htnllorwi 
of  IhlR  country.  Wo  may  tnko  account  of  evidence  brought  forwnrd  At  (Ids 
Irlnl  mul  elsewhere,  much  of  which  tins  long  Ihhui  common  knowledge.  In  mini,  It 
trowM  tiiiinfp  justify  a  teyhlaturc  In  coiiolndlng  Hml  recrultiurul  of  nddltlonRl 
moml»cra  for  I  ho  purly  would  crente  n  substantial  dnngcr  to  nnllotml  security." 

Justice  Jackson,  concurring,  raIiI  : 

"The  Communist  Curly,  nevertheless,  din's  no!  seek  Hr  strength  inrlnmrlly  In 
numbers.  Its  utm  Is  n  relullvely  small  parly  whose  strength  Ir  In  select ed. 
dedicated.  Indoctrinated,  nnd  rtghlty  disciplined  tnemliers.  From  established 
|H>ltey  It  tolerates  no  deviation  and  no  delude.  It  seeks  members  that  are,  nr 
may  be  secreted  In  strategic  posts  In  trnns)*ortnHon,  communlcallons.  Industry, 
government,  and  especially  In  tabor  unions  where  It  can  remind  employerH  to 
mvepf  and  retain  its  memlH'rs.  It  also  seeks  to  fiitltlrate  mul  control  organtra* 
Hons  of  professional  and  other  groin*.  Through  these  placements  In  positions 
of  power  It  seeks  a  leverage  over  society  that  will  mnke  up  In  power  of  roerchm 
what  It  lacks  In  power  of  persuasion." 

The  Court  had  Utile  difficulty  In  holding  that  the  "clear  nnd  present  danger" 
rule  of  reason,  applied  to  laws  limiting  free  si>eech,  could  not  lie  used  to  upset 
laws  directed  at  sedition  of  a  serious  character.*  Chief  Justice  Vinson  pointed 
out  that  the  rule  "cannot  mean  that  before  the  Uovernment  can  net  It  must 
watt  until  the  putsch  Ir  about  to  lie  executed."  Mr.  Justice  Frankfurter  said 
there  was  "ample  Justification  for  a  legislative  Judgment  Hml  the  conspiracy 
now  before  us  Is  a  substantial  threat  to  national  order  and  security."  Mr. 
Justice  Jackson  said ; 

•Tnless  we  are  to  hold  our  Uovernment  captive  In  u  Judge-made  verbal  Irap, 
we  must  approach  the  problem  of  a  welt  nrgnnlEcd  nationwide  conspiracy,  such 
as  1  have  described,  as  realistically  aR  our  predecessors  faced  llio  trivialities 
that  were  being  prosecuted  until  they  were  checked  with  a  rule  of  reason." 

Prosecutions  under  the  Smith  Act  were  hampered  by  pleas  of  the  fifth  amend¬ 
ment  before  grand  Juries  to  questions  relating  to  Communist  activity  liecmise 
that  was  a  link  In  the  chain  of  evidence  required  for  conviction  under  the  Smith 


•Chief  Justice  Stone,  Justices  Robert*.  Murphy,  and  Rutledge,  succeeded  by  Chief  Jurttce 
Vinton  (1946).  Justice*  Burton  <1945).  Clark  (1049).  Minton  (1949).  Justice  Byrne** 
tenure — 1941  -42—  was  too  short  to  have  any  material  effect  on  the  subject  under  discussion. 

•  Externally  through  the  fall  of  China,  commencement  of  Korean  war,  June  1950.  Dan¬ 
cer  attested  by  the  Trunian  and  Marshall  plans,  expenditures  for  defense  and  aid.  Inter¬ 
nally  the  threat  of  subversion  was  dramatised  by  exposure  of  Hiss.  Fuchs,  White.  Reming¬ 
ton.  Coplon,  etc.,  and  attested  by  Federal  and  8tate  legislative  and  toy  alt  j  program*. 
These  pages  of  history  seemed  indeed  worth  volumes  of  logic  (tf.  V.  v.  Kitner,  256  V.  S. 
*491  to  tnetr  Impact  on  the  Court.  See  Denni*  r.  IK  8.,  S4I  U.  8.  494.  548. 

•  AmcHcsr  Comm mn (cottons  v.  Ponds.  Osman  v.  Ponds,  339  U.  8.  382.  840  (1950).  Con¬ 
stitution  of  Knlted  State*.  Legislative  Reference  Service  Library  of  Congress,  Edward  a 
Corwin  editor,  hereinafter  cited  "Corwin,"  p.  793.  Cf.  Leedom  v.  International  Union. 
1  U  ed.  2d  201,  Amalgamated  Meat  Cutter*  v.  \\  b.  B.  B.,  1  L.  ed.  2d  207,  holding  that 
union  status  ts  not  affected  by  false  affidavits  of  officers. 

»  Prank  v.  V.  341  U.  8.  494.  519.  546.  564  (1951).  Rmphasti  here  and  throughout 
supplied. 

•  341  V.  8.  at  pp.  509.  542.  668.  Juttkea  Black  and  Douglas  dissented  on  the  basts  of 
the  first  amendment,  and  the  Utter  thought  that  the  answer  to  communism  was  educa¬ 
tion  which,  as  has  been  caustically  pointed  out,  did  not  prevent  the  very  conspiracy  under 
consideration.  (See  Corwin,  p.  801.1  8!nee  the  Dennis  case,  through  1956  103  Com¬ 
munist  leaders  had  been  convicted  and  27  awaited  trial.  (8ee  u.  8.  News  4b  World  Report 
(hereinafter  cited  as  V.  8.  News)  December  28, 1958.) 
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AH.1  OmgrMSs  Ihf'iTforo  NiiiMtulMri  nml  hromlMiiMfl  Him  I ininurilly  Acl  no  Hint 
wll  iimrnmh  Iii  InvMxlIgnllotm  rotating  lo  iiiiHriiui I  sonirlly,  appllrntfon  Pi 

-ill*1  (Viiirl,  fniitd  Ih» granlnl  Imnmnlly  mid  mniiiolhHl  In  losllfy.1 


rills  tl.MIAN  VAMi  .  .  .  tllK  IMMl’MfY  AIT  tU’flM.h 

Tills  Art  wns  hum! nt noil  la  llttil  In  Him  HHmmin  (Vikm,*  nml  the  Court,  In  nn 
Mptnfon  by  .hiMhv  Ftmikfurler,  declined  to  extend  Hie  flfHi  Miiofiriiiient  to  protect 
ngnlinri  ikikmIIiIm  loss  of  Jol>s,  expulsion  from  unions  nml  general  public  oppro¬ 
brium.  .11  is 1 1 mms  llhick  nml  Douglas  dlw<cnlcd. 

Congress  meanwhile  passed  Him  Subversive  Activities  Control  AH  of  1  950." 
This  ml  nroserllHMl  nets  substantially  contributing  lo  n  totnllfnrlnn  dtHnlorshlp, 
tYiiilroltorl  by  a  foreign  government  within  Hie  United  .States:  recpilrecl  regls- 
trntlon  of  Cnnunmilsl  iiHIon  nml  froni  organizations;  set  up  n  Subversive 
Activities  Control  Hoard ;  nml  made  It  unlawful  for  members  of  lotnlllnrlnii 
organization*  to  hold  nonehnllve  offices  or  to  conceal  membership  therein  In 
seeking  employment  In  defense  fncllllhw.  While  providing  certain  sanctions, 
U  declared  Hint  mere  memliershlp  In  the  (Vmimmilst  Party,  so  disclosed,  was 
ml  tier  se  n  crime. 

Tim  Court  hi  195ti  referreil  hack  to  Hie  Hoard  for  further  evidence,  without 
reaching  injislliutloiinl  Issues,  a  decision  rcspilrlng  the  Communist  Party  to 
register.  This  was  Itccmiso  of  alleged  perjury  elsewhere  of  the  notorious 
Mntiismv  and  two  olher  witnesses.  JiiHtlcex  Clark,  Heed,  and  Mlnfon  dissented 
on  the  ground  Hint  these  three  wl  I  nesses  had  all  been  cross  examined  at  length 
on  Hie  very  Issue  of  |>erjuryf  and  that  Hie  Court  should  have  determined  the 
1in|Hirtniit  Issue  of  constitutionality  of  the  act,  which  they  called  “n  bulwark 
of  the  congressional  program  to  combat  the  menace  of  world  communism." 
The  Hoard  on  rehearing  adhered  to  Its  prior  opinion  Hint  the  Communist  Party 
should  register,11 

Additions  were  made  to  this  net  by  the  Communist  Control  Act  of  1951,” 
extending  Hie  act  to  Include  Communist-Infiltrated  organizations  and  making 
tntmr  organizations  determined  to  lie  surh  Ineligible  In  certain  respects  to  benefit* 
under  tlio  National  Labor  delations  AH.  It  proscribed  the  Communist  Party, 
deprived  It  of  tho  rights  and  Immunities  of  legal  bodies  and  applied  the  sanc¬ 
tions  of  the  Internal  Security  Act  to  those  who  knowingly  become  or  remain 
members  of  the  Communist  Party  or  similar  organizations  dedicated  to  the 
violent  overthrow  of  tho  Oovermnenf,  under  tho  tests  set  forth  Iti  the  statute. 

In  the  Nelson  case, 11  discussed  below,  the  Court  died  these  Inter  nets  as  well 
ns  tho  Smith  AH  ns  Indicating  nn  Intention  fn  supersede  state  jxiwer  In  this 
field— thus  Implying  their  validity.  The  effectiveness  of  the  Federal  legislation 
against  tho  Communists  bn*  been  demonstrated  hy  the  large  decrease  In  Com¬ 
munist  Party  membership  and  the  admissions  of  their  leaders,” 

It  would  havo  been  reasonable  to  conclude  therefore  that  the  present  Court 
would  continue  to  sustain  the  Federal  criminal  laws  directed  at  the  Communist 
conspiracy,  but  the  cases  decided  In  Juno  1057,  Indicate  that  all  anti  com¬ 
munist  laws  may  be  so  restricted  as  to  lose  their  effectiveness.  Thus  In  the 
Yates  case,”  the  Court  freed  5  and  ordered  retrial  of  9  other  second-string 


» v.  340  |l.  S.  151 
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be  used  id  subsequent  state  trial  for  gambit ng.  . 


Justice  Frankfurter’s  statement  that  do  con- 
“  ‘  ‘  ‘  prior  decisions. 

congressional 


could  not  be  used  In  subsequent  state  trial  for  gambling. 
r-  8.  C„  secs.  781*820.  This  act  Is  a  subefaapter  of  the  Internal  Security  Act 
Another  subchapter  provide*  for  the  detention  of  security  risks  under  prescribed 


ced u nesdu H ng  war or  flfth^colamn  Insa ration. 


pro- 


u  Comunltt  Party  v.  Subversive  Act 


_  _  *w  Cos  fro?  Board,  801  U.  8.  115  (1008).  As  a 

postscript  to  this  case  it  may  be  noted  that  the  FBI  Informer,  Matosow.  who  was  induced 
to  write  a  book,  r - * -  -  ‘  -  - 


presumably  under  Communist  Inspiration,  recanted  bis  testimony 
flunmer  or  cases  and  was  convicted  for  perjury  In  so  doing.  Baltimore  8uo,  September  27, 
1030.  The  district  court  refused*  to  set  aside  convictions  merely  because  of  Matosow’a 
testimony,  except  as  to  two  of  the  defendants  Involved,  where  hts  evidence  was  Important 
See  Flynn  v.  u.  8..  180  F.  8opp.  412.  The  Boaid  filed  with  U.  8.  Coart  of  Appeals  for 
District  of  Columbia,  December  18,  1856,  a  modified  report  famed  May  27,  1857),  con¬ 
taining  convincing  evidence  of  the  conspiratorial  nature  of  the  Communist  Party. 

„  «  5C |  0.  8.  C.,  Sapp.,  sect.  782,  784,  788-783,  841-844.  See  also,  secs  851-857.  Cf.  Md. 
Code  Art.  85A,  provisions  as  to  subversive  organisations. 

«  Pesnayfresla  r.  NtUon.  850  U.  8.  587. 

.  14 The  difficulties  In  maintaining  underground  apparatus  Is  admitted  In  Communist 
documents.  See  Chief  Justice  Stone  dissenting  In  SchnHAtrman  r.  U.  8..  820  V.  8. 187-189, 
202-203. 

*  Vole*  v.  U.  8.,  354  U.  S.  288. 
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Communists  because  (1)  the  Indictment  bad  relied  In  part  on  the  organisation 
section  of  the  Smith  Act,  which  had  not  been  Involved  In  the  Dennis  case,  and 
which  it  narrowly  constructed  to  mean  original  organisation;  and  (2)  the  trial 
Judge  did  not  sufficiently  distinguish  between  advocacy  of  the  violent  overthrow 
of  the  Government  as  an  abstract  doctrlno  and  such  advocacy  as  an  Incitement 
to  action.  Justice  Hurloti  dissented  as  to  the  first  ground  and  Justice  Clark  as 
to  both  grounds.  Justice  Clark  pointed  out,  as  indeed  tho  majority  conceded, 
that  tho  distinction  between  the  elmrgo  lti  this  case  and  the  Dennis  case  Is  subtle 
nnd  difficult  to  grasp.  In  any  event,  of  00  second-string  Communists  now  ap¬ 
pealing  tlietr  convictions  many  hnvc  already  been  freed,  under  this  ruling. 

Tho  Jencks  case14  held  that  tho  defendant  was  entitled  to  an  order  directing 
the  Government  to  produce  reports  for  hts  Inspection  containing  statements  of 
Government  witnesses,  overruling  what  seems  to  have  been  tho  prior  uniform 
practice  of  requiring  their  production  before  tho  trial  judge  In  whom  was  vested 
tho  discretion  to  determine  relevancy  and  Government  privilege  ns  to  state 
secrets  nnd  Identity  of  confidential  informants.  Thus  the  Government  must  open 
Its  flies  to  defendants  or  forgo  prosecution.  Justice  Clark,  dissenting,  said : 

"Unless  tho  Congress  chnugos  tho  rulo  announced  by  tho  Court  today,  those 
intelligence  agencies  of  our  Government  engaged  in  law  enforcement  may  as 
well  ctoso  up  shop,  for  tho  Court  has  opened  their  flies  to  tho  criminal  and  Urns 
afforded  hint  a  Homan  holiday  for  rummaging  through  confidential  Information 
as  well  as  vital  natloual  secrets.1’ 

Congress  did  promptly  In  largo  mensuro  reverse  the  Jencks  case. 

T1IK  FEDERAL  SECURITY  r  BOOR  A  M 


Tho  Federal  program  designed  to  protect  against  infiltration  by  CommuulBU 
In  Government  employ  of  course  raises  considerations  quite  different  from 
crlmfmi!  taws.  It  involves  tho  right  of  the  Government,  as  employer,  to  set  up 
standards  of  employment  aud  to  dtsohnrgo  employees  for  rcasous  which  may  not 
involve  criminal  activity  at  all. 

Congress,  In  exercise  of  Us  constitutional  right  to  prescribe  qualifications  for 
Government  employment,  enacted  tho  Hatch  Act  in  1030,  prohibiting  political 
activity  by  civil-service  employees;  this  net  was  sustained  in  tho  United  Public 
Workers  case.11  Tho  same  act  rnado  it  unlawful  to  pay  from  public  funds 
Federal  employees  having  membership  in  organisations  advocating  the  over* 
throw  of  our  constitutional  form  of  government 

Tho  Civil  Service  Commission  passed  regulations  in  1042  providing  for  re¬ 
moval  from  Federal  employment  for  a  number  of  causes,  Including  "a  reason* 
able  doubt  as  to  his  loyalty  to  tlio  United  States.”  u  In  1047,  acting  in  part 
under  the  Hatch  Act  President  Truman  issued  Executive  order  0835,  as  amended 
In  1051  by  Order  10*241,  changing  the  standard  to  "reasonable  doubt  as  to  loyalty," 
An  ambitious  plan  for  screening  all  Federal  employees,  with  many  procedural 
safeguards  including  a  Held  investigation  when  necessary  was  undertaken.  The 
criteria  for  determining  evidence  of  disloyal  conduct  included,  in  addition  to 
sabotage,  espionage,  sedition,  advocacy  of  the  forcible  overthrow  or  alteration 
of  the  United  States  Government,  disclosure  of  confidential  information  serving 
the  "interests  of  another  government  in  preference  to  tho  Interests  of  the  United 
States"  and  membership  in  organisations  designated  by  the  Attorney  General 
as  totalitarian.  Fascist,  Communist  or  subversive,  or  seeking  to  alter  the  form 
of  government  of  the  United  States  by  unconstitutional  menus.14  While  it  would 
seem  that  this  order  was  assumed  to  be  In  its  major  aspects  constitutional,  the 
provision  for  listing  by  the  Attorney  General  ran  into  objections  in  the  Joint 
Anti-Fascist  Refugee  Committee  case,  decided  in  1951.“  In  this  case  the  court 
rerersed  the  holdings  of  the  lower  courts  which  had  denied  relief  to  certain 
organizations  seeking  to  have  their  names -deleted  from  the  Attorney  General*! 
list  Two  of  the  Justices  thought  the  decision  not  within  the  Executive  order, 


>L.ed. 


"jenckt  t.  U.  a.,  353  U.  S.  65T.  Justice*  Burton  and  Harlan  dissented  on  this  potot 
but  concurred  with  the  majority  on  other  grounds.  Coneresa  immediately  reacts  by  enact¬ 
ing  18  U.  S.  C.,  sec.  3500  to  keep  the  FBI  flies  confidential.  Cf.  Block  V.  Coffer,  100  T 
681,  where  Chief  Justice  Warren,  Justices  Black  and  Doui 
membership  In  the  Communist  Party  Involved  only 
M5  U.  S.  C.  118  (I)  (J)  ;  Corwin  op.  cjt.  449. 

U.  S.  75;  OHoAomo  t.  V .  B.  Civil  Service  Co  wwfii (on,  330  U.  §.  127. 

**  5  U.  S.  C.  sec.  631  ff.  See  Friedman  v.  Gch»etlenb*ch,  159  F.  2d  22 ;  certiorari  denied. 
331  0.  S.  S65. 

**  Jofi/f0 LFo4C I# I or fee  v.  McGrath,  341  U.  S.  123  (1951) ;  cf.  Baftey  t. 
BleAordfon,  341  U.  8.  918 ;  Corwin,  op.  cit.  at  451-452. 


luacnuai.  u.  v.  vwiivr,  *vv  u.  w 

;  and  Douglas,  dissenting,  indicated  that 
Worker#  v.  Mitchell,  330 
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and  three  of  the  Justices  thought  It  violated  procedural  due  process  because  of 
lack  of  due  notice  and  hearing.  Mr.  Justice  Frankfurter  emphasised  In  his 
concurring  opinion,  however,  that  the  claim  of  national  security  Is  the  greatest 
of  all  public  Interests,  but  there  Is  nothing  Impractical  In  requiring  the  disclosure 
to  an  organisation  of  the  case  against  It.  Justico  Iteed  dissented  In  an  opinion, 
joined  In  by  the  Chief  Justice  and  Justice  Minton,  on  tho  ground  that  the  de- 
clslon  Interfered  with  executive  discretion. 

In  1968,  the  Truman  order  was  superseded  by  tho  Elsenhower  Order  No. 
10400,**  which  has  been  several  times  amended.  This  substituted,  for  the  "rea¬ 
sonable  doubt  as  to  loyally*1  standard,  tho  test  whether  employment  was  "clearly 
consistent  with  tho  Interest  of  tho  national  $ccurity>\  It  thus  replaced  tho  stand¬ 
ard  of  loyalty  with  tho  broader  concept  of  security,  based  In  part  on  the  Sum¬ 
mary  Suspension  Act  of  1950  referred  to  below.  It  added  to  tbe  1947  evidence 
to  be  considered  other  relevant  criteria,  not  relating  only  to  loyally,  but  also  to 
crimlual,  unreliable  or  Immoral  behavior  and  undue  susceptibility  of  an  employee 
to  pressure  aud  likewise  tho  exercise  of  rights  under  the  fifth  amendment  before 
congressional  committees. 

In  the  Peters  case,  the  1955  Court  construed  the  order  to  deny  the  right 
of  tho  Loyalty  He  view  Board  to  reopen  the  enso  of  an  employee  twice  cleared. 
The  case  turned  on  the  narrow  point  of  construction.  It  Is  not  without  sig¬ 
nificance,  however,  that  Chief  Justice  Warren  indicated  that  the  granting  of 
certiorari  was  because  tbe  Court  thought  that  It  presented  serious  and  fnr- 
reachlng  problems  in  reconciling  fundamental  constitutional  guarantees  with 
tho  procedures  used  to  determine  the  loyalty  of  Government  personnel.® 

The  Summary  Suspension  Act  of  1950®  came  before  tbe  Court  In  1950.  This 
act  provided  for  summary  suspension  In  certain  named  sensitive  agencies  In 
tho  discretion  of  the  agency  head,  when  deemed  necessary  In  the  Interest  of 
national  security.  The  President  extended  It  to  all  agencies  under  the  discre¬ 
tionary  power  given  him  thereby.  An  employee  In  a  nonsensitive  position  was 
summarily  dismissed  under  this  act  after  he  refused  a  hearing  at  the  admin¬ 
istrative  level.  The  dismissal  was  reversed  in  the  Cole  case  ”  on  the  ground  that 
there  had  been  no  determination  tbnt  the  employee's  position  was  related  to  the 
national  security  as  required  by  the  Summary  Suspension  Act.  It  further  held 
that  the  Executive  order  Implementing  the  act  was  Invalid  Insofar  as  U  per¬ 
mitted  summary  discharge  of  employees  charged  with  disloyalty  without  mak¬ 
ing  any  determination  with  respect  to  tho  relationship  between  the  employee's 
retention  In  view  of  the  nature  of  his  Job  and  tbe  national  security.  In  the 
course  of  this  opinion  the  Court,  however,  seems  to  assume  the  validity  of  the 
general  provisions  of  Executive  Orders  Nos.  0835  and  10450.  Justices  Clark, 
Heed,  and  Minton  dissented  on  tho  ground  that  the  decision  frustrated  the  clear 
purpose  of  Congress  In  delegating  discretion  to  the  agency  head  to  dismiss 
summarily. 

ANOTHER  STEP  •  •  •  THE  HATCH  AOT 

Iii  1955  Congress  extended  the  Hatch  Act  to  deny  employment  to  and  penalize 
employees  accepting  pay,  who  themselves  were  engaging  in  strikes  against  the 
Government  or  were  members  of  employees*  organizations  exercising  such  a  right 
to  strike,  or  who  advocated,  or  were  members  of  organizations  advocating,  Its 
forcible  overthrow.  This  was  Implemented  by  the  requirement  of  an  affidavit.” 

That  a  reasonable  security  program  must  be  maintained  seems  self-evident, 
though  there  are  admittedly  difficulties  In  administrative  procedures.  The  Court 
has  In  other  security  areas  deferred  to  the  greater  knowledge  of  the  political 
branches  of  the  Government  which  have  the  awesome  public  responsibility  for 
our  national  security.”  The  successive  orders  have  improved  the  many  pro¬ 
cedural  safeguards  of  employees.  No  doubt  some  of  the  suggestions  currently 
made  for  further  improvements  can  and  should  be  adopted.  But  proposals  for 
restricting  the  program  to  persons  In  sensitive  positions,  restricting  use  of  con- 


Justices  Heed  aud  Barton  dissented.  Utrxict 


M  See  notes  under  5  U.  S.  C.  sec.  631  Sajp 

*  Peter#  v.  nobby,  349  D.  S.  331  (105lfi 
r.  Dulles,  1  L.  ed.  2d  143. 

»5  U.  S.  C.,  fee.  22  (1-3). 

*  Cole  v.Youm,  301  u.  8.  636  (1936). 

*U.  8.  O.  see.  118  (J)  (p)  (a).  The  Atomic  Energy  Commission  under  the  Act  of  1946. 
tbe  Defense  Department  through  defense  contracts,  and  the  Coast  Guard  under  the  Act  or 
August  9,  1950,  operate  separate  security  programs. 

* Hariilades  v.  Shauffhnetty,  342  U.  8.  580.  689,  506-7;  Bhouphnessu  r.  J feed.  345  U.  8. 
206  (dissenting  opinion  of  Justices  Jackson  and  Frankfurter  at  p.  222) ;  Dennis  r.  V.  8., 


1 'IMITATION  OF  APBIXI'ATR  JIHHHIWTION 


IKK) 


IhUniHnl  litforiimHoit  to  purp*  uioio  clavoly  rclnlotl  to  imUoiinl  smtrlly,  uml  the 
llki\  nuiHt  Ik'  hUIcmI  to  limktm'rluln  they  donut  linnutl rliiK  Ouwigciiclc*  mqtomdhlo 
for  HioBrogrnut- 

Mommhlto,  Hu*  Illicitly  nrHciilnto  brondsldp*  tiKnliiHt  Mio  loynlty  |>rogrnm  spent 
oft  mi  to  Ignore  some  of  It*  most  fimditmentnl  iihjhvIk.  The  objective  In  not  nn 
ofTort  to  nwrlrt  at  a  rrimtnuf  trial  ami  henoo  to  luniiro  that  no  Innocent  i>or*on 
t>o  tinpro|H«rly  mnv(rtnL  In  n  security  system,  the  objective  la  to  tiSKurc,  no  far 
oh  |KuaU»1e,  discharge  of  security  risk*  wllh  n  minimum  Injury  to  employee*  who 
mny  not  In  fuel  bo  aeeurlty  risk*.  Wldlo  It  la  bolter  to  let  Home  crlmlnnla  go  fro© 
than  occasionally  to  convict  one  Innocent,  national  security  itcmimri*  thnt  tlioro 
should  lm  it  minimum  possibility  of  rctiUulug  security  risks.  It  seems  clear,  there¬ 
fore.  Hint  all  of  Hie  /mfichiJ  procedure*  are  not  applicable  In  n  loyally  program. 
Indeed,  wllh  the  resiHmulblllly  of  an  executive  normally  should  go  Iho  jmwer  to 
hire  mul  lire  lit  goverumeut  employ,  no  less  than  In  prl  vale  employ.  It  lias  always 
been  the  law,  except  as  limited  by  elvtl  service  slatutes  or  other  statutes,  Mint 
employin'*  ean  la*  discharged  without  a  hearing,  llttl  In  the  Interest  of  fair  play, 
administrative  hearing*  have  Ikvii  provided,  tlmpicsllonnbly,  In  this  compara¬ 
tively  new  and  delicate  Held  Injustices  have  arisen  from  faulty  administration 
of  the  loyally  program.  These  Instances  Imvo  Ih'ci*  exaggerated  In  the  public 
mind  by  Ignorance  of  the  Hitfum  of  llic  proceedings  and  Iho  trememlons  pnhllclty 
given  to  a  few  imnscs  rvWftrc*. 

Much  of  Iho  criticism  Im*  centered  on  Iho  use  of  confidential  Information  or,  as 
it  tR emotionally  stated,  “fncch'ss  Informers.'1  As  Im*  lieen  pointed  out  repeatedly 
by  the  llepartmcnt  of  Justice  mill  Mr.  J.  Krtgnr  Hoover,  Iho  soeurlly  program 
would  lie  destroyed  If  the  Kill  had  to  uncover  Its  agents  and  Ioho  tho  conjiorHlion 
of  Informants  In  every  security  ease."  Tho  llrltlsh,  after  the  Iturgess  uml 
MaeliOim  episode,  were  reluctantly  font*!  to  the  conclusion  Hint  eonlhlenllal  In¬ 
formation  had  to  bo  used  to  some  extent  In  their  security  program. 

To  put  Iho  mailer  In  proper  perspective,  It  must  Ih'  noted  tlmt  the  sercoidng 
prod's*  means  thnt  few  employee*  ever  face  an  administrative  hearing  and  lmt 
one  tn  n  little  over  a  thousand  Is  dlsmtsscd  for  reasons  Involving  possible  dis¬ 
loyally:  more  Important,  even  those  discharged  nro  protected  by  Hie  provisions 
of  the  Kxecutlvo  enter  requiring  proceedings  to  t>e  kent  conlhlentlnl,  so  that  only 
when  the  employee  himself  puhllctr.es  (his  version  oi )  the  fads— or  In  half  of  I 
percent — even  in  tho  relatively  few  cases  of  those  dismissed  Is  there  publicity. 
Since  nil  present  employee*  have  boon  screened,  It  I*  Imrdly  likely  Hint  there  will 
be  as  much  cause  for  criticism  of  the  program  tn  tho  future.  There  Is  less  likeli¬ 
hood  of  stigma  being  attached  to  failure  of  applicant*  to  get  Job*. 


AMRN8 

Congress  has  many  time*  exercised  the  sovereign  right  of  any  nation  to  exclude 
or  deport  undesirable  aliens*  For  more  than  IK)  year*  Congress  has  excluded 
anarchists  and  persons  who  believe  In  or  advocate  tho  vloleut  overthrow  of  the 
Government  More  recently,  through  the  Allen  Itegtst ration  Act  of  1(M0,  the  Sub- 


"The  necessity  of  lifting  confidential  Information  a*  provided  by  K*cc»Hvp  oide/a  jlore 
1947  has  hren  repeatedly  affirmed  by  the  President,  »ce  reprint  ofl052  speech  In  V.  8 
News,  September  0,  1055 :  Brownell.  U.  8.  News,  April  20.  1055,  P.  68.  For  percentage  of 
cases  where  there  Is  publicity  see  p.  81.  where  It  1*  also  pointed  out  that  where  the  employe; 
publishes  his  side  of  the  case  the  Government  Is  At  a  disadvantage.  since  It  cannot  disclose 
Its  own  confidential  information.  f  Occasionally.  however,  reporter*  thcniselve*  dig  o*t 
derogatory  Information  from  public  records.  See  l.  d.  News,  May  13.  1055,  |».  65,  oa 
Hr.  Veters,  who  was  the  person  Involved  In  fVfera  v./fobbw.  discussed  supra,  note  21 
See  also  Report  of  the  Comm,  of  the  Association  of  the  Bar  of  w.  t.yNew Vort  Times.  Jail 
10.  1958.  Indicating  only  about  0.400  employees  out  of  about  7.000,000  Involved  In  tbs 
several  security  programs  were  affected.  See  Also  Ifarfcnfs*  Report  on  Elsenhower 
pram,  V.  S.  News.  November  25.  1955.  p.  77 :  Report  British  Prlvv  Councillors  on  Security, 
IT.  St.  News.  March  30,  1958,  p.  108.  The  Report  of  the  Wright  Commission  on  Govera* 
ment  Security,  summarised,  New  York  Times,  June  23,  1957,  recommends  retention i  of 
Federal  security  programs;  creation  of  central  security  ofllee  to  study  security  matter; 
and  furnish  advisory  decisions  to  department  heads ;  a  return  to  the  earlier  conception  of 
Migration  of  loyalty  from  security  cases ;  continuance  with  changed  procedure  of  the  Attor¬ 
ney  General's  llftt:  compulsory  process  against  witnesses:  right  of  person  subjected  to 
lovally  Investigation  to  confront  accusers  and.  cross  examine  them  ’whenever  It  can  be 
done  without  endangering  the  national  security” :  emphasise*  the  prime  duty  of  tho  Oor- 
ernment  to  preserve  Itself  and  to  avail  Itself  of  Information  frmu  confident lal  aourciw.  b«t 
recommends  that  no  derogatory  Information  shall  be  considered  against  objection  wlthoat 
the  right  of  cross-examination,  except  where  supplied  by  regularly  employed  confidential 
Informants  engaged  In  Intelligence  work  for  the  Government  whose  Identity  may  not  t* 
disclosed  without  compromising  the  national  security :  that  It  be  made  criminal  for  anyoM 
In  or  out  of  Government  to  willfully  disclose  classified  Information. 

s»  Const.  Article  I  sec.  8  (4) :  Chinese  Exclusion  Case,  130  IT,  S.  581,  804,  600;  Corwla. 
t»p.  cit.  259-260. 
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vorulvo  Control  Art  of  1050  iin  ntnoniletl  mi<l  I vicor|>orri IcmI  (ii  purl  In  tho  Iimnlgra- 
lion  mid  Niillomillty  Ad,  rongmoilonnl  oflorU  hnvo  been  directed  moro  partlcu- 
lnrly  fiKOtiiMt  (kunmunlMlM.1*  Tho  hitter  net  tlghlcnn  tho  provlulona  for  excluding 
ComimtnlhtH  and  othem  iikxocI  filed  with  totalltnrlmi  organization*,  and  vcaU  In 
the  Attorney  Cleiicrnl  |n»wer  to  exclude  mid  deport  on  eonlldenttnl  Inforimitlon. 
On  Ho*  other  hand,  It  contnliiH  a  redemption  cIuuko  In  favor  of  auhvcndvo  ullerm 
who  ha v«  reused  tiielr  milivcrHlvn  nttHoclatlon  for  more  than  live  yearn  and  have 
slum  arllvely  opjNJwd  world  comiminlHM. 

In  tho  llnrlHlndescnno^lfi  11)52,  tho  deportation  of  legally  readdent  aliens  under 
tho  Allen  I  legist  ration  Art  of  HMO  because  of  former  membership  In  the  Com- 
munlKt  Tarty  was  upheld  <ih  not  violating  due  procenn  requirements  In  spite  of 
tho  Heyerlty  of  tho  results  In  some  cases.  Tho  Court.  In  an  opinion,  by  Mr.  Justice 
Jackson,  reasoned  that  resident  aliens  are  In  an  ambiguous  status,  retaining  cer¬ 
tain  lintumilllcs  which  tho  citizens  must  shoulder,  that  Uiclr  right  to  remain  In 
this  country  Is  pcrmlwdvo  only,  and  hence  tho  Government  may  terminate  this 
right.  The  Court  said,  page  51)0: 

"Certainly  no  responsible  American  would  say  that  there  were  then  or  are 
now  ihi  possible  grounds  on  which  Congress  might  believe  Ihnt  Communists  In 
aur  midst  arc  Inimical  to  our  security. 

"(huigrcMs  received  evidence  that  the  Communltl  movement  here  hat  been 
heavily  laden  with  atlcnt  and  that  Novict  control  of  the  American  Communt$t 
Party  hat  been  largely  through  alien  Communitlt,  It  would  be  easy  for  those 
of  us  who  do  not  hnvo  security  responsibility  to  say  that  those  who  do  are 
taking  commutdstm  too  seriously  and  overestimating  Its  danger.  Hut  we  have 
an  net  of  one  Congress  which,  for  a  decade,  subsequent  Congresses  have  never 
reiHuilcd  hut  have  strengthened  and  extended." 

While  detention  without  ball  In  the  discretion  of  the  Attorney  General  was 
upheld  In  the  Carlson  case,”  and  even  confinement  for  2  years  during  deportation 
proceedings  of  long-tlmo  resident  aliens,*1  nevertheless  four  Justices  dissented 
In  each  case.  Procedural  due  process  was  held  to  require  notice  and  hearing 
In  I  he  Kwong  case." 

In  the  Jay  ease,1*  (1050)  tho  Attorney  Generals'  denial  of  a  deportation  sus¬ 
pension  order  on  the  basis  of  confidential  Information  was  held  valid  under  sec¬ 
tion  244  (ii)  of  tho  Immigration  and  Nationality  Act,  on  the  ground  that  In  ad¬ 
ministering  this  relief  provision  his  discretion  should  be  unfettered,  like  the 
discretion  of  a  board  of  parole.  Chief  Justice  Warren,  Justices  mack  and  Doug¬ 
las  dissented  on  tho  ground  of  abuse  of  statutory  power,  and  Justice  Frankfurter 
on  Uio  ground  that  this  discretionary  power  should  not  be  delegated.  In  the 
Zuka  ease,1*  however,  tho  Court  In  the  same  year  reversed  an  administrative  prac¬ 
tice  of  30  years  under  which  a  verified  bill  of  complaint  was  considered  the  equiv¬ 
alent  of  the  affidavit  required  by  the  act  In  denaturalization  proceedings.  Jus¬ 
tices  Clark,  Reed  and  Minton  dissented. 

In  tills  very  lmi>or(nii(  area  of  congressional  statutes  nga!n«t  minimiiil«iii 
II  would  seem  flial  the  basic  right  to  exclude  or  deport  aliens  Is  so  clear  that 


» Itortitadr*  v.  RhawphnfMty,  *42  I).  8.  5*0:  *43  TJ.  8.  OSS.  Justices  Black  and  Douglas 
d  I  Mm  ling.  See  also  (/olein  v.  Prett,  *47  U.  8.  522  (1034),  upholding  etc.  22  of  tho 
Internal  Security  Act  permitting  deportation  or  resident  aliens  members  of  Communist 
Perly  without  proof  of  knowledge  of  objectives,  lattices  Black  and  Douglas  dissenting. 
Hut  the  Court,  In  December,  1057,  Koimfdt  v.  Perfelio .  26  0.  8.  Law  Week  4034,  denial 
tho  denortstlon  In  n  cane  hardly  distinguishable,  Justices  Tlsrlsn,  Barton.  Clark,  snd  Whit- 
tskor  dissenting.  In  Bridget  v.  V.  6.,  346  U.  8.  200,  the  Court  held  llmttsttons  barred 
prosecution  of  Harry  Bridges  for  perjury  In  testifying  on  his  natural  lest  Ion  In  1045  that 
he  was  not  a  member  of  the  Communist  Party,  thus  writing  a  postscript  to  the  tong  and 
unsuccessful  efforts  to  deport  him.  Chief  Justice  Vinson  and  Justices  Reed  and  Minton 
dissented. 

11  Carlson  v.  tendon,  342  D.  8.  524.  Justices  Black.  Frankfurter.  Douglas,  sod  Barton 
dissenting. 

**  £Aan9ftnr««y  v.  i (ttel,  345  U.  S.  206  (1053).  Justices  Frankfurter  and  Jackson  dis¬ 
senting  for  tack  of  procedural  due  process,  said  (223)  "Close  to  the  maximum  of  respect 
Is  due 
n  < 
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ftpproprlnto  talnUileii  will  contlmm  lo  bo  mmlnhaHl.  Hut  U  rminot  bo  doubled 
Hint  Urn  ivmrt  Ik.  under  tlio  duo  lirmx**  elnune,  tnctemilugly  prelecting  h1U*iih« 
particularly  resident  nlleim,  mid  ntrlhor  time  there  Ik  dlssnltsfiuitoii  by  not  no 
or  the  Justices  with  Iho  use  uf  coniUlcuHul  titfurnmlhm  In  lid*  nren. 


am*  ofAtorro 

A*  fm pmectfiov 

TIio  same  eoMdorn  lions  lltnl  governed  tho  Federal  loyally  program  resulted 
lu  a  tightening  of  Htnlo  lawn  amt  regulations  relating  (o  loyally.  Htnte*  have 
long  required  onths  of  inemWrM  of  Uio  legislature  an  well  an  executive  nml  Ju¬ 
dicial  officer*  to  support  the  Federal  (*«mH||tui|oii  on  rcmdml  therein,  amt  like¬ 
wise  to  support  the  constitution*  of  Iho  moral  Bfntes."  These  constitutional 
provision*  imvo  Ihxui  supplemented  liy  Hiale  loyally  legislation  iiftimsl  by  various 
method*  at  keeping  out  of  Htnte  eiuptny  tboKo  wlut  nook  to  forcibly  overthrow 
Iho  Federal  or  Htnlo  government*  or  who  are  knowingly  member*  «f  no  organ- 
Iratton  engaged  to  muii  an  endeavor.  Homo  slulute*  t»erinlt  Iho  questioning  of 
candidate*  for  office  umlor  iieiMUlea  of  perjury.  Thl*  ismtl*  effective  vorlllea* 
Hon  of  Iho  candidate**  record,  ’Iho  factual  stmomcnla  an  to  a  candidate** 
past  history  may  bo  thus  cheeked,  whllo  a  moro  loyally  oath  may  mean  little 
to  such  candidates  * 

Hinte  loyally  legislation  ha*  Ihhmi  generally  011110111* 

In  ItHVj,  In  Iho  Adler  ease.*  iho  Coon  sustained  Iho  drastic  Fein  lung  law*  of 
Now  S\>rk,  This  not  only  made  Ineligible  for  public  employment  member*  of 
subversive  organisations,  but  required  jmtillo  school  teacher*  to  list  such  organ* 
Ua  turns  to  which  Ihoy  belonged  ami  made  membership  thoroln  prlnm  fmlo 
evidence  of  disqualification,  Justice  Minton  snld  for  Iho  t'ourli 

HA  teacher  works  lu  a  soukIHvp  area  In  Iho  schoolroom.  There  ho  ahnix*  Iho 
attitude  of  young  mind*  towarit  Iho  society  In  which  they  llvo,  In  this,  the  Htalo 
has  a  vital  concern.  It  must  preserve  Iho  Integrity  of  tlio  sclinot*.  Thnt 
Iho  school  author!  I  It  U\*  Imvo  Iho  right  and  Iho  duly  to  screen  Iho  officials, 
teachers,  ami  employees  as  to  tholr  Illness  to  maintain  Iho  Integrity  of  Iho 
school*  as  a  |mrt  of  ordered  society,  cammt  ho  dauhtiHl.  One1*  iiKsoclalcs,  i*n*t 
mid  present,  tm  well  ns  one’*  conduct,  may  i»roi>orly  Ih>  considered  In  deterndn- 
lug  tunes*  ami  loyalty.  From  Hum  Immemorial,  one's  reputation  has  been  do* 
tormliKHl  In  part  by  Iho  company  ho  kcoi*.  lit  Iho  employment  of  official*  mid 
teachers  of  tno  schmd  system,  Ihe  Stale  may  very  properly  Inquire  Into  Iho  com* 
puny  they  kcets  and  wo  know  of  no  rules  constitutional  or  otherwise,  that  pre¬ 
vents  the  State,  when  determining  Ihe  fltuesa  and  loyally  of  such  iiorsoim,  from 
considering  the  orgmdiuttlons  and  liersons  with  whom  they  associate.1* 

In  the  Slochower  ease,**  lu  1WS,  however,  a  Oily  College  teacher  was  sum* 
mhrlly  dismissed  under  sivllon  003  of  Iho  Now  York  Oily  Charter,  which  pro* 
side  for  automatic  dismissal  of  employees  using  Iho  ANh  nmendmont  lo  avoid 
answering  In  official  InvosUgntlons  a  question  rolaUng  to  their  conduct. 
Slochower  had  refused  lo  answer  liefon'  n  ^ngresslonnl  sulieommlllee,  Inveslt* 
gating  subversive  Influences  In  the  American  iHlucnllonal  H>*slcm,  quesllons  con¬ 
cerning  his  membership  In  Iho  Communist  Tarty  In  1W0  nml  1041.  Tho  Court 
held  that  his  summary  dismissal  vlolateil  the  duo  process  clAtwo  of  the  141b 
amendment.  Tho  majority  opinion  by  Jusllco  Clark  construed  tho  action  of 


•St*  ConilUutlon,  srt,  VI.  see.  S ;  e.  g..  MnryUnd  CVnimulton,  art.  I,  see.  0. 
•  S*«\  for  example.  Maryland  i^de.  art.  s5.  aeca.  10-17. 


l\  8.  710  (IPRt),  JuMleea  lllaek  and  l>oug1aa  dlasentlflf  i 
rring  In  part.  The  totter  rotated [  out  that  /ibt 


»•  sVI^ViT  ST  56  (1051).  Maryland  loyally  oath  for 

candidates  for  election, 
ftflrarr  v.  hot  .tsgefes,  St!  ...  . 

Justice#  Surten  and  Frankfurter  ^jneurr.vw  ...  ™..  ^-v  -  - . 

Conslltutlen  doc*  not  guarantee  nubile  employment**  and  that  nNo  unit  of  government  can 
be  denied  tho  right  to  keep  out  of  Its  employ  those  who  seek  to  overthrow  the  government 
by  force  ^er  violence,  or  are  knowllngly  member*  of  *n  organisation  engaged  In  mob 

<n*!VBrr  t.  Board  of  KiataHon.  8.4  V.  9.  .85,  483  CI0S4).  JuMIcc*  Black  and  Don.Ut 
dissented.  Justice  Frankfurter  dlsaented  on  jorlsdtcdonal  ground*.  Cf,  iriranm  v.  Upd* 

Pr^5ckcS:cr*v^oorrf^ J5daca«t<m  of  the  City  of  Nno  York.  850  U.  8.  651.  ThU 
section  of  the  charter  waa  Inserted  a»  the  resait  of  the  Senbury  Inveatlgatlon  of  commtloo. 
It*  validity  seems  not  to  have^been  ones t Ion ed  for  23  year*  unlit  applied  to  a  prpfcason 
(See  Saturday  Keening  Post  editorial,  May  10,  1050.)  Denial  of  admlwlon  to  bar  for  lack 
of  moral  character  evidenced  by  long  past  Communist  activate*  held  violated  due  procesa, 
Schxort  v.  Board  of  Biomincre,  f  u  ed.  2d,  706;  Kontgtberp  v.  fifofe  Bar  of  C<w/or*f«, 
1  U  ed.  2d.  810  (Justice*  ITartan  and  Clark  dlwentlog  becauae  of  refusal  to  anawer  nuet- 
tlon*.  The  extension  by  the  Court  of  tta  Jurisdiction  Into  a  field  theretofore  almost  exclu¬ 
sively  left  to  the  States  it  without  justification.  (See  Maxwell,  43  A.  B.  A.  J.  780.) 
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llio  Htulo  nn  being  based  an  ah  Inference  of  guilt  from  pleading  t ho  privilege, 
will  oh  II  held  served  to  protect  Uio  Innocent  who  might  be  ensnared  by  ambiguous 
circumstances.11  The  minority,  on  tbo  other  hand,  consisting  of  Justices  Iteed, 
Hurlon,  Minton  ntid  ItnHnn,  adopted  the  view  of  the  Now  York  Court  of  Appeals 
that  the  discharge  under  this  section  of  the  New  York  Charter  did  not  depend 
upon  nuy  Inferences  ns  to  guilt*  hut  that  public  employers  could  reasonably  com 
chute,  without  violating  duo  process,  that  a  refusal  to  cooperate  by  furnishing 
Information  to  npnroprlato  public  bodies  In  o/Ilcinl  Investigations  would  bo  a 
proper  basis  for  discharge.  Justice  Iteed  refers  to  tho  statement  of  (ho  Court 
ipioted  above  in  tho  Adler  case*  referring  to  tho  vital  Importance  of  screening 
teachers  lu  order  to  preserve  tho  Integrity  of  tho  schools.  Justice  Harlan,  In 
his  dtsseulliig  opinion,  said : 

"lu  effect,  what  New  York  lias  done  Is  la  wiy  that  II  will  no!  employ  teachers 
who  refuse  to  cooperate  with  public  authorities  when  asked  questions  relating  to 
otflctnl  conduct." 

Tho  majority  opinion  seems  to  Indicate  that  the  case  may  bo  explained  on  the 
narrow  ground  that  the  discharge  was  based  largely  on  events  occurring  before 
a  Federal  committee,  whoso  Inquiry  was  not  an  effort  by  Hlnte  authorities  to 
obtain  Information.  Tlio  effect  of  the  majority  opinion  Is  not  to  upset  the  general 
features  of  Btalo  loyally  programs,  hut  It  mny  Interfere  with  and  restrict  the 
Hlntcs'  prerogative  to  discharge  on  a  ground  that  would  hardly  seem,  to  most 
lawyers,  so  arbitrary  as  to  constitute  lack  of  duo  process.  It  does  not  seem 
likely,  for  example,  that  Iho  Court  would  have  held  It  lack  of  duo  process  foi* 
Iho  New  York  nollco  authorities  lo  discharge  a  policeman  under  this  statute  who 
pteAdod  tho  fifth  amendment  In  an  investigation  of  widespread  bribery  In  the 
department,  Nor  would  It  necessarily  so  hold  when  the  Investigation  was  by  a 
Hlnte  education  board.  Certainly,  In  other  areas  it  has  been  deemed  proper  to 
dlschnrgo  iktsoji*  for  pleading  tho  fifth  amendment  before  Investigating  bodies.  * 

/I.  Htato  criminal  »tatutc$ 

Forty-two  Hlntcs  by  1050  had  laws  against  sedition,  many  dating  hack  to  the 
Hyndtcnllst  movement  of  the  ID20*s,  ami  some  a  century.  They,  Ilka  tho  Hmllh 
Act  of  HMO,  which  was  copied  from  the  Now  York  statute,  make  It  unlawful  to 
advocate  the  overthrow  of  either  Hlnte  or  Federal  Government.  Huch  State  laws 
had  been  upheld  for  more  than  ISO  years.  Justices  Holmes  and  Itrandels  some¬ 
times  dissented  when  they  deemed  the  acts  Involved  loo  trivial  to  present  a 
"clear  and  present  danger,"  hut  cast  no  doubt  on  the  power  of  tho  Hlntcs  to  enact 
such  statutes.*9 

In  1050,  however,  tho  Court  held  the  Pennsylvania  Hcdltlon  Act  Invalid  In  the 
Nolson  ease  (Justices  Heed,  Ilurton  and  Minton  dissenting),  and  thus  inferen- 
ttally  tho  criminal  laws  against  sedition  In  42  Htates.44  Tho  majority  opinion  by 


tpmrnht**.  Hart  r.  V,  8.,  842  lb  ft.  210,  and  c*am i  died.  It  plsccd  near  and  severe 
limitation*  on  congressional  Investigation  under  the  flrat  amendment  by  re  renting  a  con* 
Umpt  conviction  of  a  labor  union  official  with  Admitted  Communist  eonneetlonji.  In  an 
fnvcstlgallon  relating  to  proposed  labor  legislation.  who  refused  to  Identify  person*  be  bad 
Inown  sa  Communists  In  Yvarkfst  v.  V.  8.,  834  If.  ft.  ITS.  The  Court  held  In  sobstance 
that  tft?  resolution  under  which  the  House  Un-American  AtlJvlUca  Commlitee  had  acted 
ilnw  I03H  was  too  vague:  that  the  committee  could  not  expose  for  exposure's  sake:  and 
that  the  legislative  purpose  andpcrtlnency  of  questions  must  bo  apelled  nnt  to  the  witness 
with  great  care.  Mr.  Justice  Clark  dissented.  ftee  atao  Hteeteg  r.  .V.  //.,  354  IT.  ft.  2X4 
(Investigation  by  8tate  attorney  general). 

«*C/.  denial  of  rerllorarl  to  a  professor  refusing  to  answer  state  board  of  education  la 
Afefsmcff,  100  U  *d.  53fL  Justices  I  Hack  and  UougUa  dissenting :  Chief  Jostle*  Warren 
not  participating,  and  //fires  v.  Hoard  of  Kducation,  1  U  ed.  2d.  013.  certiorari  granted. 
The  President's  loyally  Order  10150.  aoc.  8  (a)  (8)  make*  It  one  of  the  relevant  criteria 
In  loyalty  Investigation*.  The  recent  announcement  by  the  AFL-CIO  that  labor  union 
loadt  ra  who  plead  tho  fifth  amendment  Instead  of  cooperating  with  Congress  In  Ifa  efforts 
to  oppose  racketeering  would  be  expelled,  Indleatee  the  opinion  of  the  Justice  of  such  a 
procedure  In  an  Important  element  of  our  society.  8ee  Baltimore  Sun,  January  22.  30, 

,  «  0»I«w  v.  N.  £.268  V.  8.  052.  007.  009  (1025),  Ja.tlcM  Br.ndtI.  and  II«1bm  dlwat- 
California,  274  U.  S.  557  (1927) :  Barn,  t.  0.  8.,  274  0.  9.  528  (1027). 
Justice  IlrandeU  dissenting. 

*  Pciiasglnifito  v.  Helton,  350  U.  8.  427 :  rehearing  denied  891 :  affirming,  377  Pa.  89,  90, 
104  A.  2d  133  (divided  court).  For  decision  below  affirming  conviction  see  172  Ps.  125, 
92  A.  2d  481.  The  New  Hampshire  Court  shortly  thereafter  refused  to  follow  the  Penn* 
•ylvanla  Court  In  Nelson  v.  Wyman,  105  A.  2d  758.  782.  This  dsngeroua  Communist  con¬ 
spirator  (see  H.  Kept.  1225,  S2d  Cong.,  2d  ®e*s.,  p.  22),  while  convicted  in  the  Federal 
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Chief  Just  too  Warren  buses  tho  decision  on  an  Orient  of  Congress  to  supersede 
StAlo  legislation.  Congress,  had  expressed  no  such  Intent.  The  majority,  or  six 
Justices,  Implied  an  Intent  of  Congress  thus  to  Impair  tho  ]H)wer  of  the  sovereign 
States  to  protect  themselves  on  threo  grounds: 

First:  Tho  majority  held  that  the  scheme  of  Federal  regulation  Is  "so  per¬ 
vasive  ns  to  mako  rensonnbto  tho  Inference  that  Congress  left  no  room  for  the 
States  to  supplement  It”  In  supinirt  of  Ibis  proposition  tho  Court  refer  red  to 
the  Smith  Act,  the  internal  Security  Act  of  1050  and  the  Communist  Control  Act 
of  1R54.  As  precedents  for  this  novel  application  of  sujtcrsosslon  tho  Court,  as 
tho  dissent  tainted  out,  cited  only  cases  under  I  he  expressly  delegated  jx>wcr  over 
interstate  commerce  whore  it  had  been  used  to  prevent  conflict*  ir/ffc  a  regulatory 
scAriur,  as  contrasted  with  sedition  laws  which  aro  criminal  statutes.  Thero  Is 
of  courso  no  corresponding  express  power  delegated  under  article  1,  section  8, 
to  destroy  tho  police  powers  of  the  States,  which  art'  on  the  <entrary  reserved  by 
the  10th  Amendment.  In  inferring  an  Intent  of  Cougrvss  to  su|K?rsedc  State 
laws,  the  Court  held  directly  against  tho  legislative  history  of  the  Smith  Act 
idthout  rftoesnsfoH.  It  limited  (again  contrary  to  nml  without  discussion  of  its 
legislative  history)  as  being  only  applicable  to  Jurisdiction  the  express  provisions 
In  the  Criminal  Code  to  the  effect  that  nothing  therein  "shall  be  held  to  take 
Away  or  Impair  the  Jurisdiction  of  the  Courts  of  the  several  Stales  wider  lAo  fair* 
thereo/,”  which  the  dissenters  cited  an  conclusive.- 

Second:  The  majority  stated  that  tho  Federal  sedition  laws  touched  a  Held 
Mln  which  the  Federal  Interest  Is  so  dominant”  that  they  must  preclude  State  laws 
on  the  sam©  subject.  k\»r  this  proposition  there  Is  cited  tho  Davldowlts  case, 
relating  to  registration  of  aliens.  As  explained  In  tho  dissenting  opinion,  how¬ 
ever,  the  Supreme  Conrt  itself,  In  the  Allen-Rradley  case,  distinguished  that  case 
ns  being  based  upon  Its  Impact  on  foreign  relations— a  field  In  which  the  Federal 
Government  la  of  course  supreme.- 

Third:  Tho  majority  otmmed  a  danger  of  conflict  with  the  States  In  the 
administration  of  the  Federal  program.  The  only  basis  for  this  assumption 
was  inferences  from  statements  by  President  Roosevelt  and  the  Director  of 
the  FBI  which,  as  the  dissent  pointed  out,  were  merely  requests  for  cooperation 
and  forwarding  of  Information  by  local  authorities.  Incidentally,  those  requests 
themselves  Indicate  that  cooperation  Is  necessary.  Moreover,  as  stated  by  the 
executive  department  officially  through  the  Department  of  Justice  In  a  brief  ns 
amicus  curiae,  there  had  been  no  such  conflict.  Hence,  as  the  dissent  pointed  out : 
"Mere  fear  by  courts  of  possible  difficulties  does  not  seem  to  us  In  these  dream* 
stances  a  valid  reason  for  ousting  a  State  from  exercise  of  Its  police  power. 
Tho*e  are  matter*  for  tcgMative  determination 

The  decision  In  the  foregoing  case  thus  brings  the  six  Justices  composing  the 
majority  of  the  Court  Into  conflict  with  all  other  branches  of  Government:  (1) 
Congress,  which  had  explicitly  provided  that  there  is  nothing  In  the  title  con¬ 
taining  the  Federal  legislation  to  take  away  the  powers  of  the  States;  (2)  the 
executive  by  its  ex  cathedra  pronouncements  that  there  would  be  a  conflict  be* 
tween  State  and  Ft  leral  legislation  In  spite  of  the  official  dental  of  the  executive 
department ;  (3)  the  States,  by  taking  away  the  most  Important  part  of  their 
police  power  which  42  States  had  exercised  In  the  belief  that  It  was  necessary  to 


court  under  another  Alias,  has  been  again  turned  loose  finally  seven  years  after  his  first 
conviction,  because  the  Government  doubted  the  trustworthiness  of  one  of  the  witnesses 
It  had  used — We/orosh  v.  17.  8.,  352  H.  8.  1 — a  discordant  note  to  the  preemption  doctrine. 
8tate*  have  discontinued  prosecutions,  though  reserving  the  possibility  In  event  that  the 
conspiracy  can  be  shown  to  Involve  the  state  alone.  Ua**achuutt*  v.  Hood  and  Gilbert, 
1*4  N\  R  2d  12.  13:  Braden  v.  Commimtaf.  201  8.  W.  2d  S4S  <Ky.)  :  Cf.  Albertioti  v. 
Jflltard.  *45  U.  8.  242. 

*18  P.  8.  C.,  I  *2*1.  See  8**ton  v.  CoH/otJito,  189  U.  S.  319,  This  codification 
combined  criminal  sections,  which  plainly  left  standing  8tate  laws  In  particular  fields,  and 
the  0.  Kept.  304,  80th  Cong.,  1st  sets.,  n.  A148.  explicitly  states  the  change  In  phrase- 
ologv  was  with  no  intent  to  eliminate  State  jurisdiction  under  their  respective  laws.  The 
legislative  history  of  the  1950  and  1954  laws  Indicates  Congress  thought  8tate  laws  stlU 
operative.  Sec.  796  of  the  Internal  Security  Act  broadly  states  It  Is  not  In  modification 
or  "existing  criminal  statutes"  which  certainly  Includes  State  laws  In  view  of  the  wide¬ 
spread  State  legislation  known  to  exlat  For  legislative  history  see  also  p.  614,  note  4 
to  Mr.  Justice  Heed's  opinion,  and  the  statements  made  to  Congress  st  the  time  of  the 
Introduction  of  the  act  by  Representative  Smith,  that  "This  has  nothing  to  do  with  State 
laws."  See  brief  of  2Tth  Attorney  General's  filed  as  amicus  curiae.  p.  11,  referring  to  the 
Congressional  Record  of  July  29,  1939,  n.  14526.  8ee  also  the  letter  of  Representative 
Smith,  quoted  In  the  dissenting  opinion  of  J.  Bell  In  the  Pennsylvania  Court 

*•  n\net  T.  nartiotrllB,  812  t».  8.  02:  Allfn  Rnilty  tAtealr.  Board,  310  0.  8.  740.  742. 
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their  sctf-prcscrvation.  It  in  tho  more  remarkable  because  the  decision  Is  In  the 
field  of  national  security,  which  the  Court  In  other  areas  has  conceded  Is  n 
matter  In  which  the  political  branches  of  the  Government  have  a  responsibility 
and  access  to  Information  which  the  Court  cannot  possibly  have.”  Thirty-five 
States  asked  the  Court  to  reconsider  Its  decision,  In  vain.  Congress  Immediately 
reacted  by  Introducing  bills  In  both  Houses  of  Congress  to  reverse  the  decision, 
one  of  which,  S.  3017,  was  supported  by  the  Department  of  Justice  and  was 
retried  favorably  by  the  Senate  Judiciary  Committee  In  the  last  session  of  Con¬ 
gress  too  late  for  itassage. 

Whllo  tho  effect  of  this  decision  may  and  probably  will  be  nullified  by  act  of 
Congress,  the  radical  extension  of  the  doctrlno  of  preemption  will  remain  an 
ever-present  threat  to  the  survival  of  tho  States.  This  question  of  power,  though 
argued  for  the  States  And  In  the  dissenting  opinion,  Is  of  course  woolly  different 
from  intent  of  Congress.  Yet  It  Is  not  even  discussed  by  the  majority  of  the 
Court.  Admittedly,  the  powers  of  the  States  have  been  eroded  by  the  extended 
use  of  the  commerce  clause,  the  taxing  power  and  other  delegated  powers. 
Even  State  police  powers  havo  suffered  diminution.  But  the  power  here  In- 
volved  Is  more  than  a  "police  power"  over  Its  citUcns.  Here  we  are  dealing 
with  power  of  self-preservation  or  survivat  of  the  State  itself .  Because  this  so 
plainly  Involves  the  whole  conception  of  a  Federal  union,  It  should  be  bluntly 
end  widely  discussed. 

(1)  The  very  conception  of  a  Federal  union  with  Its  emphasis  on  sovereign 
States  except  as  powers  are  delegated  to  the  central  government  requires  that 
they  have  ns  a  minimum  the  power  to  preserve  themselves.  The  underlying 
principles  of  the  Gltlow  case,  supra,  are  as  true  today  as  when  It  was  decided. 
Whether  their  application  to  the  facts  was  correct  or  not  Is  unimportant.  There 
the  Court  said : 

"And,  for  yet  more  imperative  reasons  a  State  may  punish  utterances  endan¬ 
gering  the  foundations  of  organized  government  and  threatening  its  overthrow 
by  unlawful  means.  These  Imperil  its  own  existence  as  a  constitutional  State 
•  •  ♦  And  a  State  may  penalize  utterances  which  openly  advocate  the  over¬ 
throw  of  the  representative  and  constitutional  form  of  government  of  the  United 
States  and  the  several  States,  by  violence  or  other  unlawful  means  •  •  •  In 
short,  this  freedom  does  not  deprive  a  State  of  the  primary  and  eiicrtltol  right 
of  ie!/-prc*cmiffoft,  which,  so  long  as  human  governments  endure  they  cannot 
he  denied .  •  •  •" 

As  the  Attorneys  General  for  the  States  said  In  the  Nelson  case  in  their  brief 
on  petition  for  certiorari : 

"•  ♦  •  An  Attempt  to  overthrow  the  Government  of  the  United  States  is 
per  se  a  clear  and  present  danger  to  the  safety,  security,  and  sovereignty  of  nnv 
State  government  within  whose  Jurisdiction  such  attempt  Is  made,  and  this  is 
so  regardless  of  whether  the  offenders  seek  the  prior  or  contemporaneous  over¬ 
throw  of  the  particular  State  government  within  whose  borders  they  act 

(2)  The  power  of  the  States  to  protect  themselves  Is  expressly  recognized  by 
tho  Constitution  In  Its  Inherent  structure  delegating  only  limited  powers,  the 
10th  amendment  reciprocal  oath  requirements  under  Federal  and  State  consti¬ 
tutions,  dual  citizenship  under  the  14th  amendment,  the  militia  power,  and  the 
right  to  bear  arms  and  resist  invasion* 

(3)  The  powers  and  duties  of  Federal  and  8tate  Governments  often  overlap, 
but  the  theoretical  conflict  should  not  prevent  State  enforcement  of  laws  for 
the  protection  of  Its  own  citizens.  Much  of  the  reasoning  of  the  Nelson  case 
could  be  applied  to  such  crimes  ns  kidnaping,  burglary#  robbery,  narcotics, 
prostitution  and  a  host  of  other  matters.  But  are  the  people,  without  a  constitu¬ 
tional  amendment,  willing  to  surrender  jurisdiction  of  their  States  over  such 
crimes,  even  If  the  FBI  Is  assumed  to  he  more  expert  when,  as  In  the  case  of 
subversion,  the  Impact  Is  necessarily  local?  If  we  are  to  avoid  a  totalitarian  state 


*  See  note  26  supra. 

M  Reintroduced  as  8.  654,  H.  R.  7003.  Other  bills  Introduced  were  more  general  In  form, 
such  aa  H.  R.  8  In  the  last  Congress,  which  Is  criticised  and  an  alternate  nrocednre  sug¬ 
gested  by  Wham  and  MerrHI.  48  A.  B.  A.  J.  181.  The  decision  haa  been  widely  criticised. 
See.  for  ersmnle.  editorial.  Baltimore  News-Post.  April  7. 1056;  Tret,  Baltimore  Sun.  April 
O.  1056:  U.  8.  News,  April  20.  1056,  p.  68,  Jane  1.  1056.  p.  88.  p.  104 :  endorsement  of 
8.  3617  hr  Justice  Department  was  reported  In  Baltimore  8nn  on  May  18,  1056.  That 
State  legislation  reflects  the  wishes  of  the  people  Is  indicated  by  tbe  referendum  under 
whteh  the  Maryland  taw  was  approved  by  an  almost  8  to  1  majority. 

«See  art.  I.  sec.  8  (16).  sec.  10  (8) ;  art.  VI.  aec.  8;  2d.  lOtb.  and  11th  amendments. 
For  sn  example  of  oaths  required  by  State  constitutions,  see  Maryland  constitution,  art  I, 
sec.  6. 
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and  Ua  chief  tool,  a  Federal  pollco  force,  it  la  essential  that  tho  States  retain 
their  local  police  power. 

Would  a  constitutional  amendment  granting  ctctmivo  powers  to  tho  Federal 
Government  over  auch  crimes,  or  over  subversion,  havo  any  chance  of  passAgot 

That  there  have  been  long  periods  when  the  Federal  laws  on  sedition  have 
not  been  vigorously  enforced  Is  common  knowledge,  and  this  has  been  fully 
brought  out  In  hearings  In  Congress,  Tho  qualification  In  tho  Nelson  opinion 
thAt  It  “docs  not  prevent  States  from  acting  when  the  Federal  Government  is 
not  acting'*  seems  to  be  pretty  useless  In  tho  face  of  the  record  and  confuses  the 
presence  of  laws  on  the  books  with  their  enforcement.  No  political  criticism  is 
Intended  by  this  statement,  as  views  on  subversion  and  the  Dost  way  to  combat 
It  do  not  reflect  any  party  division.  Is  thero  any  assurance,  however,  that  the 
excellent  enforcement  under  tho  present  Attorney  General  and  the  present  non- 
pollUcal  Director  of  tho  FBI  will  continue}  Or  Is  It  not  qulto  conceivable  that 
their  ofllces  will  bo  filled  by  successors  not  alert  to  tho  danger  from  tho  Commun* 
1st  conspiracy?  Are  we  to  Ignore  tho  lessons  of  current  history  and  the  success¬ 
ful  Infiltration  In  sensitive  positions  In  tho  central  government  of  our  own  and 
other  countries} 

(4)  Tho  duty  of  both  governments  Is  to  cooperate. M  As  tho  Court  said  in 
Gilbert  v.  lftanstota.1* 

“*  •  «  Tho  United  States  Is  composed  of  the  States,  the  States  are  constituted 
of  the  cltlsens  of  the  United  States,  who  also  are  clUxens  of  the  States,  and  It 
Is  from  these  cltlsens  that  armies  arc  raised  and  wars  waged,  and  whether  to 
victory  and  Its  benefits,  or  to  defeat  and  Its  calamities,  the  States  as  well  as  the 
United  States  are  intimately  concerned. 

“*  *  •  Cold  and  technical  reasoning  In  Its  minute  consideration  may  Indeed 
insist  on  a  separation  of  the  sovereignties,  and  resistance  In  each  to  any  coopera¬ 
tion  from  the  other,  but  there  is  opposing  demonstration  In  the  fact  that  this 
country  Is  ono  composed  of  many,  and  must  on  occasion  be  animated  as  one, 
and  that  Iks  eofwUtired  and  constituting  soveripnties  mull  have  power  of 
cooperation  ogdtel  the  enemies  of  a II,  *  »  •** 

Again  the  principle  Is  clear  and  Its  particular  application  Is  unimportant. 

(5)  Participation  by  the  States  will  greatly  aid  in  defense  against  Insurrec¬ 
tion  and  fifth  column  activity.  Tho  impact  of  domestic  violence  Is  local,  and 
Insurrection  Involves  the  State,  which  has  tho  equal,  If  not  the  primary,  duty 
to  suppress  It.  Moreover,  tho  Court  Ignores,  U  Is  submitted,  the  military  Im¬ 
portance  of  dispersed  forces  to  counter  fifth  column  activities.  The  President 
himself,  from  hls  war  experience,  has  Indicated  these  dangers."  That  the 
danger  of  subversion  Is  greater  than  that  of  another  war  Is  emphasised  by 
current  history." 

The  States  have  police  forces  numbering  Infinitely  more  than  those  at  the 
command  of  the  Fill  And  the  National  Guard  or,  during  war,  the  militia. 
States  cannot  do  their  part  to  combat  Communism  without  being  prepared  by 
previous  study  and  investigation,  like  tbe  Federal  Government.  This  Is  pro¬ 
vided  for  by  modern  statutes,  like  tho  Maryland  statute.  If  tho  States  are 
allowed  the  power  to  protect  themselves  In  tho  event  of  Infiltration  of  sensitive 
positions  tn  the  central  government,  or  when  tho  political  climate  may  again 
change  and  Inertia  set  In,  it  Is  suggested  that  they  will  constitute  bastions  of 
strength,  multiplying  the  difficulties  of  the  enemy.  For  even  If  the  Trojan 
horse  should  gain  the  entrance  to  the  citadel,  the  Btates  would  remain  as 
centers  of  resistance  and  rallying  points. 

It  is  submitted  that  the  philosophy  of  the  Nelson  case  Is  in  kind,  and  not 
merely  degree,  a  graver  threat  to  our  form  of  federal  union  than  many  recent 
cases  for  which  the  Court  has  been  criticised. 


*  Art  IV  of  the  Constitution  guaranteeing  a  republican  gov< 
tec t ton  against  dowesffe  violence  only  on  application  of  tbe  8tate 
«  254  U.  9.  325.  320-331.  The  practical  difficulty  of  restricts 


government  provides  for  pro* 

_ _  _ _  _ _  ....  _ _ _  restricting  evidence  In  8tate  courts 

to  sedition  against  tbe  State  In  a  field  where  the  conspiracy  la  directed  at  all  organised 
government  It  manifest.  Tbe  end  product  Is  almost  always  violence  within  the  boundaries 
of  some  State. 

«U.  S.  News.  September  9.  1055.  p.  142.  cited  supra;  Report  of  Maryland  Commission 
on  Subversive  Activities  1049,  and  reports  of  many  congressional  committees  on  fifth- 
column  technique. 

"B.  g..  tbe  current  Infiltration  of  Syria,  Indonesia,  Egypt,  Algeria,  and  other  parts  of 
the  Middle  East  and  Europe. 
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CONCLUSION 

During  (he  period  since  World  War  If,  International  communism,  while 
baited  nt  somo  points,  baa  made  great  gains  nnd  tho  Increasing  strength  of 
Russia  places  us  In  constant  peril.  Internal  subversion  has  been  the  main 
weapon  by  which  Communist  victories  bavo  been  won  In  China  and  other 
Important  areas.  It  now  threatens  the  stability,  not  only  of  many  other  Asiatic 
countries  such  ns  Indonesia,  but,  more  important,  presents  a  clear  and  present 
danger  In  tho  Middle  Bast  and  North  Africa.  Recognising  the  Implications  of 
this  to  our  allies  and  NATO,  the  administration  Is  desperately  trying  to  meet 
the  external  threat.  Recognising  also  tho  ever-present  Internal  threat,14  Con¬ 
gress,  the  executive  nnd  the  States  have  persistently,  by  legislation  and  security 
programs,  attempted  to  combat  communism  at  home.  These  efforts  have  been 
on  tho  whole  quite  successful,  but  the  battle  has  not  been  won.  Mistakes  and 
clumsy  administration  In  some  areas,  while  trivial  In  proper  perspective,  have 
given  ammunition  to  the  twjeudol  I  berate  who,  as  J.  Edgar  Hoover  points  out, 
though  often  sincere,  are  the  ready  tools  of  the  Communist  conspiracy* 

How  has  the  Supreme  Court  stood  during  this  same  period? 

First:  the  Court,  as  reconstituted  under  Chief  Justice  Vinson,  clearly  rec¬ 
ognised  the  true  nature  of  the  Communist  conspiracy  and  the  menace  of  Internal 
subversion,  And  refused  to  construe  the  Bill  of  Rights  so  as  to  Interfere  with  a  rea¬ 
sonable  legislative  Judgment  of  what  laws  are  essential  to  national  security. 

Second:  the  trend  of  the  decisions  under  Chief  Justice  Warren  who,  with 
others,  has  Joined  Justice  Black  and  Douglas  to  make  a  new  majority,14  seems  to 
Indicate  that  the  Court  has  once  again  extended  the  Bill  of  Rights  to  a  point 
where  It  presents  great  obstacles  to  the  tight  against  communism  which  has  been 
carried  on  by  the  executive,  Congress  and  the  States.  True,  some  of  Us  decisions 
may  be  distinguished  from  the  decisions  of  the  Vinson  Court  on  narrow  grounds. 
But  the  net  effect  of  such  decisions  seems  to  subordinate  the  national  security  to 
an  extreme  extension  of  civil  liberties  through  the  due  process  clause  and  other 
provisions  of  the  Bill  of  Rights. 

The  Court  seems  to  have  abandoned  the  Judicial  self-restrAint  which  has  here¬ 
tofore  caused  It  to  defer  to  the  executive  and  legislature,  which  are  constitution¬ 
ally  charged  with  the  responsibility  and  alone  have  available  the  necessary  In¬ 
formation  to  carry  out  the  primary  duty  of  self-preservation,  without  which  dri! 
liberties  of  Individuals  would  be  meaningless.  If  our  Oovernment  Is  to  survive,  It 
is  submitted  that  it  must  defend  itself,  not  only  In  preparation  for  external  war 
for  which  men  are  still  being  drafted  and  sent  to  foreign  lands,  but  that  we  must 
prepare  In  advance  against  the  new  and  dangerous  preliminary  attacks  on  our 
internal  security,  which  are  the  peculiar  technique  of  the  Communist  conspiracy 
and  the  prelude  to  war,  *The  Constitution,  It  Is  submitted,  should  be  construed 
In  accordance  with  Its  purpose  and  as  one  Instrument,  and  without  such  preoc¬ 
cupation  with  civil  rights  as  to  endanger  national  survival. 


{National  Review,  February  15.  19581 
Tub  Supreme  Court  on  Security— The  Record  of  10  Months 
(By  Marian  Stephenson) 

In  tho  past  10  months  the  Supreme  Court  has  reviewed  10  cases  that  bear  on 
Internal  security.  On  all  10,  the  Court  has  found  In  favor  of  those  who  ap¬ 
pealed  against  one  or  another  law  or  administrative  regulation  designed  to 
protect  tho  Nation  against  Internal  subversion. 


MR  the  grand  Jury  Investigation  of  the  United  Nations  employees:  the  Rosenberg 
trial ;  the  a  at  Ill  unknown  .contribution  to  our  fajlure  In  Korea..  I ndlea  ted  bv  such  Incidents 

"  *  »  *  .....  |‘  M  "  *  **  **  **  sfrt *  *'  “* 


as  the  Peterson  abstraction  of  security  codes  from  the  CIA  Itself,  the  strategic  position 
held  by  the  British  Communists.  Burgess  and  Maclean,  where  they  could  obtain  our  top 
secret  Information,  and  the  like.  _  ^  ^  _ 

**  See  Floorer  speech  at  Valley  Forge  on  February  22,  1957,  Whitehead,  FBI  Story  de¬ 
scribee  the  fight  against  the  Communist  conspiracy  1910-56. 

M  Including  generally  Justices  Harlan  and  Brennan  (who  replaced  Justices  Jackson  and 
Minton)  and  one  or  more  of  the  other  Justices.  Justice  Whittaker  (who  replaced  Justice 
Reed)  did  not  take  part  In  the  decisions  reviewed.  There  has  been  much  criticism  of  the 
present  Court  In  Congress  and  other  responsible  quarters— Summary  of  8eaate  Judiciary 
Subcommittee  Report,  U.  S.  News,  March  15.  1957,  page  144 ;  see  also  U.  S.  News,  June  1, 
22, 1956,  February  8,  June  28,  July  5,  August  9, 1957,  and  editorials. 
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1.  CommimfH  Parly  v.  tfubrmfro  Activities  control  I  inant.- -The  Court  re* 
fused  to  uphold  or  pam  on  Ihe  const  Hut  tonality  of  the  Subversive  Activities 
!  Control  Act  of  lOftO,  thus  delaying  tlio  effectiveness  of  the  net  aud  hamstringing 

t  thoSAOlt. 

{  2.  UorrtmoiitrcaJfA  o/  iVniMufranffi  v.  Steve  Xehnn. — The  Court  held  thnt  It 

was  unlawful  for  Pennsylvania  to  prosocuto  it  Pennsylvania  Communist  Party 
j  leader  under  tho  Pennsylvania  Sedition  Act,  and  Indicated  that  tho  nut KkchIU Ion 

!  lawa  of  42  States  aud  of  Alaska  and  Hawaii  cannot  bo  enforced. 

&  f’uwr/ccn  California  VommvnitU  v.  Puffed  State*.-- The  Court  reversal 
two  Federal  courts  aud  ruled  tlmt  teaching  and  advocating  forcible  overthrow 
.  j  of  our  Government,  oven  "with  ovll  Intent,"  was  not  punishable  under  tho 

Smith  Act  as  long  as  It  was  "divorced  from  any  effort  to  instignlo  action  to 
:  j  that  end  and  ordeml  live  Communist  Parly  leaders  freed  and  new  trlats  for 

;  another  nine, 

4.  Cote  v.  l’oMHp.—Tho  Court  roversed  two  Federal  courts  and  held  that,  al¬ 
though  tho  Summary  Suspension  Act  of  lOftO  gavo  tho  Federal  Government  tho 
right  to  dismiss  employees  "In  the  Interest  of  national  security  of  tho  United 
States,"  tt  was  not  In  the  Interest  of  national  security  to  dismiss  an  employee* 
who  contributed  finals  and  services  to  a  coneededly  subvorslvo  organisation, 

!  unless  that  employee  was  lu  a  "sensitive  position  " 

j  ft.  Scrcfco  v,  Dutte*.— Tho  Court  reversed  two  Federal  courts  which  had  re- 

!  fused  to  set  aside  the  discharge  of  John  8.  Service  by  tho  State  Department, 

1  .  The  Fill  had  a  recording  of  a  con  versa  lion  between  Service  and  an  editor  of  the 

pro-Communlst  magaslne  Amerasia  In  the  latter's  hotel  room,  In  which  Service 
>  spoko  of  military  plans  which  were  "very  secret/'  Harder  Ihe  Fill  had  found 

large  numbers  of  secret  and  confidential  Stale  Department  documents  In  the 
Amera8ta  office,  Tho  lower  courts  had  followed  tho  McCarran  amendment, 
which  gave  the  Secretary  of  State  "absolute  discretion"  to  discharge  any  em¬ 
ployee  "In  Ihe  Interests  of  the  Uuttod  States." 

0.  8/ocAoiccr  v.  ffoorct  of  Higher  Htlucatlon  of  Xcw  York.—' The  Court  re¬ 
versed  Ihe  decisions  of  three  New*  York  courts  and  It  lms  held  it  unconstitu¬ 
tional  Automatically  to  discharge  a  teacher,  in  accordance  with  New  York  law, 
because  ho  took  the  tlfth  amendment  when  asked  about  CommunlBt  activities. 
In  petition  for  rehearing,  Ihe  Court  admitted  that  Its  opinion  was  In  error  In 
stating  that  Dr.  Ilarry  Sloehower  was  not  aware  that  his  claim  of  the  fifth 
amendment  would  Ipso  fado  result  In  Ids  discharge.  However,  the  Court 
dented  a  rehearing. 

7.  Sweety  v.  A'cic  Hampihhv.— The  Court  reversed  the  New  Hampshire 
Supreme  Court  and  held  that  the  attorney  general  of  New  Hampshire  was 
without  authority  to  question  Prof.  Paul  Sweeaty,  a  lecturer  at  the  State  Uni¬ 
versity,  concerning  suspected  subversive  activities,  Including  a  certain  lecture. 

&  Koafpsberg  v.  Sfofc  Hor  of  California.— The  Court  reversed  the  decisions 
of  the  California  Committee  of  Rnr  Kxnmlners  and  of  the  California  Supreme 
Court  and  held  that  tt  was  unconstitutional  to  deny  a  license  to  practice  law 
to  an  applicant  who  refused  to  answer  this  question  put  by  the  bar  committee: 
"Mr.  Raphael  Kontgaberg,  are  you  a  Communist?"  and  a  series  of  similar 
questions. 

9.  Jenck*  v.  Puffed  State*. — The  Court  reversed  two  Federal  courts  and  held 
that  Clinton  Jencks,  who  was  convicted  of  filing  a  false  non-Communlst  affi¬ 
davit,  must  be  glveu  the  contents  of  all  confidential  FBI  reports  made  by  any 
Government  witness  In  the  case,  even  though  Jencks  "restricted  his  motions 
to  a  request  for  production  of  the  reports  to  the  trial  Judge  for  the  Judge’s  In¬ 
spection  and  determination  whether  and  to  what  extent  the  reports  should 
be  made  available.” 

10.  Waffrfn*  v.  Puffed  State*.— The  Court  reversed  the  Federal  district  court 
and  six  judges  of  the  Court  of  Appeals  of  the  District  of  Columbia  and  held 
that  the  House  Committee  on  Un-American  Activities  could  not  require  a  wit¬ 
ness,  who  admitted  "I  freely  cooperated  with  the  Communist  Party,"  to  name 
his  Communist  associates,  even  though  the  witness  did  not  invoke  the  fifth 
amendment.  The  Court  said :  "We  remain  unenlightened  as  to  the  subject  to 
which  the  questions  asked  petitioner  were  pertluent" 

Other  decisions  hare  been  based  on  the  10  listed  above,  including  at  least  three 
based  on  the  Watkins  decision. 

The  accompanying  roilcall  shows  how  the  Justices  voted  on  the  10  internal 
security  measures. 
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The  rotleall—Volct  on  internal  security  measures 


Karl  Warrf  n . . 

Ilujco  U,  llhtk . 

Wlllbun  O.  IJjuxIjm.  ■  - 

Krlli  Frankfurter . 

John  M.  Harlan . 

WIIHatii  J.  llrenmn,  Jr  . 

HaroM  if.  Ilurton . 

Toro  Clark . - . 

Ctark*  V.\  run  Wliltlakrr 


"This  I’owks  ok  this  Huj’kkmk  Court^-A  Dbief  Historical  Study” 

Hy  Rev.  Robert  0.  Forbes 

Sovereignly  Is  a  product  of  advanced  national  culture.  It  was  unknown  when 
societies  wero  In  a  crudo  slate.  It  was  after  tbe  city  and  the  State  became  coter¬ 
minous  that  sovereignty  developed. 

I 'Into  observed :  *T  hoc  n  State  In  which  the  law  Is  above  the  rulers.  The 
only  valid  sovereignty  Is  that  of  the  rule  of  tho  law.”  In  bis  Taws  he  made 
reference  to  “Iho  rule  of  tho  Jaws.”  Aristotle  discussed  In  his  Politics :  “What 
Is  tho  supremo  power  In  tho  State.”  He  defined  tho  state  as  “an  aggregate  of 
eltlsens.”  It  is  their  right  to  express  their  “collective  will”  that  Is  called  a 
gem  In  their  political  diadem.  * 

Woodrow  Wilson  said  that  “sovereignty”  resides  In  the  community.  The 
Hegelians  Insisted  that  “sovereignly"  descrilied  the  real  will  of  the  rommuml,. 

Colonies  develop  sovereignty  to  the  degree  they  are  self-governed.  This  was 
truo  of  tho  American  Colonies. 

Cognisant  of  the  constitutional  tripartite  divisions  of  tho  Government  of  the 
United  States  and  their  cheeks  and  balances,  our  respected  and  revered  Presi¬ 
dent,  George  Washington,  ddrlng  fats  Farewell  Address  lu  1706,  advised  that  any 
constitutional  change  should  be  made  by  way  of  prescribed  amendment  process 
and  not  by  usurpation.  This  term  had  been  used  three  times  in  our  Declaration 
of  Indei>endence  to  Indicate  the  Illegal  and  unlawful  assumption  or  seizure 
of  sovereign  power.  Usurpation  Is  an  enemy  of  sovereignty. 

President  Washington  was  conversant  with  article  If  of  tbe  Articles  of  Con¬ 
federation  approved  and  signed  by  the  representation  of  the  Thirteen  Colonies 
March  1,  1781.  Among  Its  several  provisions  was  one  of  the  vast  importance, 
to  wit:  “Each  State  retains  Its  sovereignty,  freedom  and  Independence,  and 
every  Power,  Jurisdiction  and  Right,  which  Is  not  by  this  confederation  expressly 
delegated  to  the  United  States,  In  Congress  assembled.”  This  was  before  the 
Constitution  was  adopted. 

President  Washington  was  also  acquainted  with  the  Import  and  provisions  of 
our  Hill  of  Rights  which  had  been  proclaimed  In  force  December  15,  1791,  par¬ 
ticularly  that  part  known  as  the  10th  amendment,  to  wit:  laTbe  powers  not 
delegated  to  tho  United  States  by  the  Constitution,  nor  prohibited  by  It  to  the 
States,  are  reserved  to  the  States  respectively,  or  to  the  people.” 

Historical  political  science  records  the  strength  and  the  weakness  of  human 
mentality.  In  our  early  era  the  mentality  of  those  who  framed  our  destinies 
was  noticeably  virile.  In  McCullough  v.  Maryland  (4  Wheaton  310  (1810)1, 
Chief  Justice  Marshal)  observed:  “No  political  dreamer  was  ever  wild  enough 
to  think  of  breaking  clown  the  lines  which  separate  the  States  and  compound¬ 
ing  tne  American  people  iuto  one  common  mass.”  In  our  modern  era,  a  brain¬ 
washed  element  In  the  United  States  has  advocated  the  eradication  of  all 
boundary  lines  between  the  States.  No  longer  does  the  10th  amendment  to 
uie  Federal  Constitution  afford  the  Intended  protection  to  the  several  States. 
Especially  Is  this  true  of  State  police  powers  The  United  States,  as  such,  has 
no  police  power.  All  police  power  resides  In  the  State  governments.  To  the 
States  alone  Is  glren  the  power  to  enact  proper  laws  to  protect  and  promote 
State  morals,  health,  order,  safety,  and  the  general  welfare  of  Its  particular 
social  organisation. 

It  will  be  recalled  that  on  June  4,  1787,  a  resolution  was  submitted  to  the 
Constitutional  Convention  by  Mr.  Edmund  Randolph,  a  Delegate  from  Virginia, 
requesting  “That  a  national  judiciary  be  established,”  la  wh!;h  was  added 
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,4l°  consist  of  olio  supremo  tribunal,  and  of  one  or  more  Inferior  tribunals.”  This 
resolution  was  passed  In  the  affirmative  and  appear*  ns  nrtlele  III,  section  1, 
of  our  Federal  Constitution. 

The  debates  of  the  Convention  resulted  In  bestowing  on  tbe  national  Judiciary 
Its  "original"  Jurisdiction.  George  Mason,  of  VlrgUm,  contended  In  tho  Con* 
vent  Ion  ibnt  Iho  nallmial  Judiciary  was  "so  wmstrucled  and  exlcuded  as  to 
ntisorb  and  destroy  the  Judiciaries  of  the  several  Slates.'4  it  mis  Kdmund  Han* 
ilolph,  of  Virglim,  who  Insisted  that  the  power  of  tho  judiciary  be  limited  nnd 
defined.  Mr.  Klbrldgc  Cerry,  of  Massachusetts,  suggested  that  the  judiciary 
had  n  star  rhnntltcr  atmosphere.  Mr.  Luther  Martin,  of  Maryland,  objected  to 
Iho  exclusive  (original)  jurisdiction  of  the  national  court. 

Cleorge  Washington.  President  of  the  Constitutional  Convention  and  Deputy 
from  Virginia,  was  aware  that  the  Supreme  Court  of  the  United  Slates  was  the 
unique  creation  of  tho  framers  of  our  Federal  Constitution,  that  there  existed 
no  exact  precedent  for  It  In  the  ancient  or  In  the  modern  world,  that  this  Court 
was  established  by  our  Federal  Constitution  and  not  by  Congress,  nml  that 
wlicn  our  Constitution  was  framed  It  was  correctly  assumed  tlmt  nil  Judicial 
power  emanates  flic  iieople  of  Iho  several  Colonics,  which  Colonies  later  became 
known  ns  Slates. 

The  United  Slates  Supreme  Court  having  thus  been  created  by  a  provision 
of  the  Federal  Constitution,  It  became  necessary  to  designate  Us  Jurisdiction, 
which,  In  general,  Is  the  power  to  do  Justice  In  causes  brought  before  it  when 
It  applies  the  law.  The  Constitution  designates  the  original  Jurisdiction  of 
the  United  Slates  Supreme  Court.  This  typo  of  Jurisdiction  Is  derived  directly 
from  the  Constitution,  and  Is  self-executing  without  any  action  of  or  by  Congress. 

In  Marburg  v.  Madison  (1  Crpncta  137  (1803)),  Chief  Justice  Marshall  ob¬ 
served  that  Congress  can  neither  restrict  nor  enlarge  the  Court’s  original  Juris¬ 
diction.  In  this  case  a  controversy  had  arisen  as  to  whether  or  not  Congress 
could  confer  upon  Iho  Supreme  Court  any  original  Jurisdiction  aside  from  that 
constitutionally  provided. 

Artclle  111,  section  %  clause  1,  In  the  Federal  Constitution  provides  In  refer¬ 
ence  to  the  original  Jurlsdldlon  of  the  Supreme  Court  of  the  United  States: 
"The  Judicial  power  shall  extend  to  nil  Cases,  In  Inw  and  equity,  arising  under 
this  Constitution,  the  Laws  of  the  United  States  nnd  treaties  made,  or  which 
shall  be  made,  under  their  authority.  To  all  Cases  affecting  Ambassadors, 
other  public  Ministers  and  Consuls.  To  all  eases  of  Admiralty  and  Maritime 
Jurisdiction.  To  Controversies  to  which  the  United  States  shall  be  a  party. 
To  controversies  between  two  or  more  States,  between  a  State  and  Citizens  of 
another  State,  between  Citizens  of  different  States,  between  citizens  of  the  same 
State  claiming  Lands  under  Grants  of  different  States,  and  between  a  State, 
or  tbe  Citizens  thereof,  and  foreign  States,  Citizens  or  Subjects."  The  11th 
amendment  restricted  the  Judicial  power,  preventing  Its  extension  to  any  suit 
In  law  or  equity,  commenced  or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  State,  or  by  citizens  or  subject  of  any  foreign  State. 

Mr.  Chairman,  contradistinguished  from  the  original  jurisdiction  of  tbe 
United  States  Supreme  Court  Is  what  may  be  termed  the  appellate  power.  Thst 
part  which  concerns  the  Courts  of  our  several  States  has  been,  and  Is  now,  the 
source  of  considerable  controversey.  When  viewed  In  the  context  of  the  10th 
amendment  to  our  Federal  Constitution,  this  seems  to  be  one  of  the  sources  of 
usurpation. 

In  special  reference  to  appellate  power  our  Federal  Constitution  provides,  In 
article  III,  section  2 :  "In  all  the  other  cases  mentioned,  the  Supreme  Court  shall 
have  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exception,  and 
under  such  regulations  as  the  Congress  shall  make."  The  "other  cases"  refer  lo 
the  Instances  of  original  jurisdiction  In  article  III,  section  2.  The  Constitution 
of  the  United  States  does  not  grant  to  the  Supreme  Court  appellate  powers  In 
respect  to  decisions  in  the  State  or  Federal  district  courts.  Cases  In  the  classi¬ 
fication  groups  named  in  article  III,  section  2,  of  the  Federal  Constitution  can 
only  be  "originally"  filed  In  the  Supreme  Court  of  the  United  States.  Any  cases 
coming  within  the  appellate  Jurisdiction  of  the  Supreme  Court  of  the  United 
States  are  filed  In  some  State  or  Federal  court  other  than  the  Supreme  Court  of 
the  United  States  to  which  It  may  be  carried  on  appeal. 

Tbe  Delegates  to  onr  Constitutional  Convention  of  1787  evidently  did  not  desire 
to  place  the  future  of  the  United  States  at  the  mercy  of  one  group  of  men  who 
arbitrarily  might  disregard  valid  legislation,  or  even  hold  it  unconstitutional, 
ignore  sound  precedents,  override  State  police  regulatory  laws  and  constitutional 
provisions,  and  cause  the  decisions  of  the  State  courts  to  have  no  force  and  effect, 
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for  from  the  decisions  of  (ho  Supreme  Court  of  the  United  States  there  Is  no 
appeal. 

Appellate  Jurisdiction  In  reference  to  the  Supreme  Court  of  the  United  States 
was  tlie  subject  of  much  debate  in  the  Constitutional  Convention.  The  second 
part  of  article  III,  section  2,  was  referred  to  on  August  27,  1787,  when  Oovcrnour 
Morris  of  Pennsylvania  Inquired  as  to  the  meaning  of  the  words  "In  all  other 
cases  before  mentioned,  the  Supreme  Court  shall  have  appellate  jurisdiction,  both 
as  to  law  nnd  fact,  with  such  exceptions  and  under  such  Regulations  as  the 
Congress  shall  make."  lie  Inquired,  did  It  extend  to  matters  of  fact  as  well  as 
law,  mid  to  cases  of  common  as  well  as  civil  law?  Mr.  James  Wilson,  of  Penn¬ 
sylvania,  observed:  "The  committee,"  he  believed,  "meant  facta  as  well  as  law 
and  Common  as  well  as  Civil  Law."  Mr.  John  Dickenson,  of  Delaware,  moved  to 
add  after  the  word  "appellate"  the  words  "as  to  law  and  fact" ;  this  was  agreed  to. 
Mr.  Madison  of  Virginia  and  Mr.  Morris  of  Pennsylvania  moved  to  strike  the 
words  "Jurisdiction  of  the  Supreme  Court"  and  Insert  the  "Judicial  lowers," 
which  was  agreed  to.  Mr.  Randolph  of  Virginia  directed  the  attention  of  the 
Delegates  to  '"The  difficulty  In  establishing  the  powers  of  the  Judiciary."  Ills 
suggestion  that  "In  alt  other  cases  before  mentioned  the  Judicial  Power  shall  be 
exercised  In  such  manner  as  the  legislature  shall  direct"  did  not  coincide  with 
the  wishes  of  the  Convention.  Fear  may  have  been  present  In  the  minds  of  some 
of  the  Delegates  to  the  Constitutional  Convention  that  the  "Judicial  power,"  at 
some  future  time,  might  become  formidable.  It  was  remarked  and  recorded  In 
the  proceedings  of  the  Convention :  "The  Bphorl  at  Sparta  became  In  the  end 
absolute." 

Theoretically,  the  appellate  Jurisdiction  of  the  United  States  Supreme  Court 
may  be  subject  to  a  limited  control  by  Congress ;  but  here  Congress  must  not 
exceed  Its  Constitutional  limitations.  In  WUccari  et  at.  v.  Duuchy  (3  Dallas 
321  (1700)),  Chief  Justice  Ellsworth  observed:  "The  appellate  Jurisdiction  Is 
qualified;  inasmuch  as  it  Is  given  'with  such  exceptions,  and  under  such  regula¬ 
tions,  as  the  Congress  shall  make’.”  This  power  of  Congress  to  make  excep¬ 
tions  to  the  appellate  jurisdiction  of  the  Supreme  Court,  apparently  developed, 
with  the  aid  of  Congress,  into  a  plenary  power  to  bestow,  withhold,  and  with¬ 
draw  appellate  jurisdiction,  even  to  the  point  of  Its  abolition. 

In  Et  parte  UcOardte  (6  Wall.  318  (1809)),  Chief  Justice  Salmon  P.  Chase 
advised  that  the  appellate  jurisdiction  of  the  Supreme  Court  Is  conferred  and 
not  derived  from  acts  of  Congress;  but  is  conferred  with  such  exceptions,  and 
under  such  regulations,  as  Congress  shatl  make,  and  therefore,  acts  of  Congress 
affirming  such  jurisdiction  have  always  been  construed  as  excepting  from  It  all 
cases  not  expressly  described  and  provided  for.  In  the  McCardle  case,  Congress 
had  enacted  a  statute  withdrawing  appellate  jurisdiction  from  the  Supreme  Court 
in  certain  habeas  corpus  proceedings.  The  Supreme  Court  dismissed  the  appeal 
for  want  of  Jurisdiction,  without  which  the  Court  could  not  proceed  at  all  In 
any  case.  The  McCardle  case  was  the  product  of  the  stresses  and  tensions  of 
the  Reconstruction  period ;  It  has  frequently  been  reaffirmed  and  approved.  In 
U.  S.  v.  JUtty  (208  U.  S.  303  (1008)),  the  Court  held  that  there  Is  no  right  of 
appeal  to  the  United  States  Supreme  Court  except  as  an  act  of  Congress  confers 
It.  Here  it  should  be  stressed  that  the  act  of  Congress  must  be  constitutionally 
valid.  In  the  Franca  Wright  case  (105  U.  S.  381  (1882)),  the  United  States 
Supreme  Court  sustained  the  validity  of  an  act  of  Congress  which  limited  the 
Court's  review  in  admiralty  cases  to  questions  of  law  appearing  on  the  record 
In  Et  Parte  Bollman  (4  Cranch  75  (1807)),  Chief  Justice  Marshall  observed 
that  "Courts  which  are  created  by  written  law,  and  whose  Jurisdiction  Is  defined 
by  written  law,  cannot  transcend  that  Jurisdiction." 

Two  years,  two  months  and  twenty-one  days  prior  to  the  time  our  Bill  of  Rights 
was  proclaimed  to  be  In  force,  our  Federal  Congress  exercised  Its  consr Rational 
legislative  powers  and  on  September  24,  1780,  passed  the  Judiciary  Act,  the  ob¬ 
ject  of  which  aws  to  establish  the  Judicial  system  of  the  United  Stales.  At  the 
time  this  Judiciary  Act  became  a  law,  the  10th  amendment  was  not  In  force. 
This  Judiciary  Act  consisted  of  35  sections.  The  Senate  of  the  United  States 
formulated  the  act,  which  Involved  considerable  difficulty.  Section  13  of  ihe 
Judiciary  Act  related  to  the  exclusive  while  section  25  was  concerned  with  ap¬ 
pellate  Jurisdiction. 

Article  III,  section  2,  clause  1,  of  the  Federal  Constitution,  and  the  13th 
section  of  the  Judiciary  Act  of  1789  relate  to  the  exclusive  Jurisdiction  of  the 
United  States  Supreme  Court  The  portion  of  article  III  relating  to  exclusive 
Jurisdiction  has  already  been  cited.  Section  13  of  the  Judiciary  Act  of  1789 
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provides :  “Controversies  of  a  civil  nature  where  a  state  Is  a  party,  except  where 
a  Btate  aud  the  citizens,  and  except  also  between  a  state  and  the  citizens 
of  another  state  or  states,  or  aliens,  in  which  latter  case  it  shall  have  original 
but  not  exclusive  jurisdiction,  and  shall  have  exclusively  all  such  Jurisdiction 
of  suits  or  proceedings  against  ambassadors,  or  other  public  ministers,  or  their 
domestics,  or  domestic  servants,  as  a  court  of  law  can  have  or  exercise  consistently 
with  the  law  of  nations ;  and  original  but  not  exclusive  Jurisdiction  of  all  suits 
brought  by  ambassadors,  or  other  public  ministers,  or  In  consul  or  vice-consul 
shall  bo  a  parly.  The  Supreme  Court  shall  also  have  appellate  jurisdiction 
from  circuit  courts  aud  courts  of  the  several  states,  In  cases  hereinafter  specifi¬ 
cally  provided  for.” 

Section  25  of  the  Judiciary  Act  of  1780  was  In  reference  to  the  appeal  of 
cases  from  the  highest  State  courts  to  the  Supreme  Court  of  the  United  States, 
and  provides :  “Cases  In  which  judgments  and  decrees  of  the  higher  court  of  a 
state  may  be  exandued  by  the  Supreme  Court  That  a  final  Judgment  or  decree 
in  any  suit,  In  the  highest  court  of  law  or  equtty  of  a  state  in  which  a  decision 
in  the  suit  would  be  had,  where  is  drawn  In  question  the  validity  of  a  treaty, 
or  statute  of,  or  on  authority  exercised  under  treaty  or  statute  or  authority  of 
the  United  States  and  the  decision  is  against  their  validity,  or  where  is  drawn 
in  question  the  validity  of  a  statute  of  or  an  authority  exercised  under  any 
State,  on  the  ground  of  their  being  repugnant  to  the  Constitution,  treaties  or  laws 
of  tho  United  States,  and  the  decision  is  in  favor  of  their  validity;  or  where  Is 
drawn  In  question  the  construction  of  any  clause  of  the  Constitution,  or  of  a 
treaty,  or  statute  of,  or  commission  held  under  the  United  States,  and  the  de¬ 
cision  Is  against  the  title,  right,  privilege  or  exemption  specially  set  up  or 
claimed  by  either  party,  under  such  clause  of  the  said  Constitution,  treaty, 
statute,  or  commission,  may  bo  reexamined,  and  reversed  or  affirmed  In  the 
Supreme  Court  of  the  United  States  upon  a  Writ  of  Error.” 

The  Judiciary  Act  became  a  law  September  24, 1789.  The  10th  amendment  to 
the  Federal  Constitution  became  In  force  December  15,  1791  and  provided  that 
the  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  prohibited 
by  It  to  the  States,  are  reserved  to  the  States  respectively  or  to  the  people. 
Eventually,  It  became  apparent  that  the  Judiciary  Act  of  1789  should  be  changed. 
This  resulted  In  the  act  of  Congress  dated  February  5,  1867,  which  modified, 
if  not  repealed  the  25th  section  of  the  Judiciary  Act  of  1789.  This  act  of  1807 
provided  for  three  classes  of  cases  In  which  the  Supreme  Court  of  the  United 
States  might  review  the  final  Judgment  or  decree  of  the  highest  court  of  a 
State:  “First,  where  Is  drawn  in  question  the  validity  of  a  treaty  or  statute 
of,  or  an  authority  under,  the  United  States  and  the  decision  Is  against  their 
validity;  second,  where  Is  drawn  in  question  the  validity  of  a  statute  of,  or 
an  authority  exercised  under,  any  State,  on  the  ground  of  their  being  repug¬ 
nant  to  the  Constitution,  treaties,  or  laws  of  the  United  States,  and  the  decision 
Is  In  favor  of  their  validity ;  third,  where  any  title,  right,  privilege,  or  immunity  is 
claimed  under  the  Constitution,  or  any  treaty  or  statute  of,  or  commission  held 
or  authority  exercised  under,  the  United  States,  and  the  decision  Is  against  the 
title,  right,  privilege,  or  immunity  specially  set  up  or  claimed  by  either  party 
under  such  Constitution,  treaty,  statute,  commission,  or  authority."  This  act 
enlarged  the  powers  of  the  United  States  Supreme  Court  as  to  cases  brought 
before  It  by  writ  of  error  to  the  State  courts  in  two  respects.  It  gave  the  Court 
authority  to  look  at  the  opinion  delivered  by  the  State  court  as  well  aB  at  the 
technical  record.  This  rendered  useless  the  clause  of  the  act  of  September  24, 
1789,  which  provided :  "but  no  other  error  shall  be  assigned  or  regarded  as  a 
ground  of  reversal."  The  act  of  February  5,  1867,  gave  the  Supreme  Court 
discretionary  power  to  proceed  to  a  final  decision.  The  Judiciary  Act  of  1789 
provided  that  this  power  was  given  only  "if  the  cause  shall  have  been  remanded 
before." 

Article  III,  section  2,  clause  2,  Congress  Is  empowered  to  regulate  the  Judicial 
powers  bestowed  on  the  Supreme  Court  by  the  Federal  Constitution,  except  In 
cases  affecting  ambassadors,  other  public  ministers  and  consuls,  and  those  In 
which  a  State  shall  be  a  party.  Should  our  Federal  Congress  depart  from  these 
limitations  and  legislate  for  Judicial  powers  not  bestowed  on  the  Supreme  Court 
by  the  constitution,  legally,  such  laws  would  have  no  effect.  Otherwise,  such 
action  would  he  tantamount  to  amending  the  Federal  Constitution  by  an  Act 
of  Congress  and  not  by  the  required  constitutional  procedure  under  article  V. 
In  the  event  the  Supreme  Court  should  attempt  the  same  objective  by  Juridi¬ 
cal  Interpretation,  the  same  rule  would  apply. 
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Any  validity  of  section  25  of  the  Judiciary  Act  of  1780  and  the  act  of  Congress 
dated  February  5,  1867,  In  special  reference  to  the  appellate  Jurisdiction  of  the 
United  States  Supreme  Court  Is  to  be  tested  In  connection  with  the  provisions 
of  the  10th  amendment  to  the  Federal  Constitution.  No  arbitrary  Interpreta¬ 
tion  should  have  legal  effect.  Two  of  the  above  are  acts  of  Congress ;  the  other 
Is  the  supreme  law  of  our  land.  No  unconstitutional  act  of  Congress  or  Illegal 
Interpretation  by  the  members  of  the  United  States  Supreme  Court  should  be 
permitted  to  bestow  powers  to  the  United  States  not  delegated  by  the  States 
and  the  people  thereof.  The  several  States  have  not  authorized  the  United 
States  to  Interfere  with  their  respective  police  powers.  Regardless  of  any 
opinion  as  to  right  or  wrong  of  segregation,  the  recent  segregation  decisions  of 
the  United  States  Supreme  Court,  In  declaring  provisions  In  State  statutes  and 
State  constitutions  unlawful,  has  undoubtedly  encroached  on  the  police  power 
of  several  States  In  their  endeavor  to  deal  with  the  racial  question  In  a  manner 
best  suited  to  keep  law  and  order  within  the  respective  States  involved. 

Judge  II,  It.  Curds,  an  accepted  authority,  refers  to  n  strange  device  reputedly 
used  by  the  United  States  Supreme  Court  to  expand  its  appellate  jurisdiction. 
In  bis  legal  textbook  (1800),  entitled  “Jurisdiction,  Practice,  and  Peculiar  Juris¬ 
prudence  Pertaining  to  the  Courts  of  the  United  States/'  pages  24  and  25,  which 
consists  of  a  group  of  lectures  delivered  at  the  Harvard  Law  School,  advises  as 
to  the  Implied  source  of  the  appellate  power  in  reference  to  the  courts  of  the 
several  Stateu.  He  writes  that  It  Is  only  an  implied  power,  which  they  claim  to 
be  based  on  the  second  clause  of  article  VI  of  the  Federal  Constitution,  which 
provides :  “This  Constitution  and  the  Laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  Treaties  made,  or  which  shall  be  made,  under 
the  Authority  of  the  United  States,  shall  be  made  the  Supreme  Law  of  the  Land.” 
In  order  to  Justify  the  juridical  absurdity  of  basing  appellate  jurisdiction  on  this 
part  of  article  VI,  they  Invented,  propounded,  and  also  answered  the  question, 
to  wit :  “How  could  this  Constitution,  these  treaties,  and  these  law’s  1>e  supreme 
law  throughout  the  United  States,  unless  the  Judicial  power  of  the  United  States 
could  take  cognizance  of  all  questions  arising  under  then),  and  give  final  effect 
to  them.”  Under  this  new  and  unconstitutional  method  of  amending  the  Federal 
Constitution,  the  Supreme  Court  took  over  the  appellate  power  In  reference  to 
State  and  Federal  district  court  decisions,  regardless  of  the  10th  amendment, 
States  rights,  and  people's  righto. 

Instances  of  disobedience  by  State  Courts  to  order  of  the  Supreme  Court  of  the 
United  States  have  occurred.  In  fact  all  appellate  power  claimed  by  the  United 
States  Supreme  Courts  over  the  courts  of  several  States  bas  not  only  been  severely 
questioned,  but  absolutely  dented.  Two  cases  In  Virginia  may  be  cited  as 
examples. 


1.  Martin  v.  Hunter  (1  Wheaton  304  (1810) ).  The  original  suit  was  an  action 
of  ejectment  The  Vlrgina  State  Court  of  Appeals  bad  refused  to  make  a  return 
on  a  writ  of  error  from  the  United  States  Supreme  Court.  The  Virginia  Court 
had  refused  to  obey  the  mandate  of  the  Supreme  Court,  which  required  that  the 
judgment  rendered  In  the  same  case  be  carried  into  due  execution.  It  was  con¬ 
tended  that  while  the  courts  of  Virginia  were  constitutionally  obliged  to  prefer 
“the  supreme  law  of  the  land  over  conflicting  State  Laws,  it  was  only  by  their 
own  interpretation  of  the  said  supreme  law  that  they,  as  a  court  of  a  sovereign 
State  were  bound.  Mr.  Justice  Story  observed:  This  power  of  removal  is  not 
to  be  found  In  express  terms  in  any  part  of  the  Consti  tution/  ” 

2.  Cohen  v.  The  State  of  Virginia  (6  Wheaton  264  (1821)).  This  case  devel- 
oped  out  of  the  sale  In  Virginia  of  lottery  tickets  to  a  lottery  to  be  drawn  In 
Washington,  D.  C.  The  State  of  Virginia  had  prohibited  such  sales.  The  State 
Court  of  Virginia  refused  to  carry  into  effect  the  mandate  of  the  United  States 
Supretne  Court  The  State  court  was  then  advised  by  the  Supreme  Court  that  it 

,5$®  fl2al  2€Cls,on  °*  the  ease  an<*  award  execution  thereon,  as  the 
yiTS?5ie«?uJt  Had  to  execute  penal  laws.  Part  of  the  case  was  based 

i Judiciary  Act  of  1789,  which  was  not  changed  until 
J887*  *1?.  nlerlni  of  78  *****  between  the  date  of  the  .Tndiciarv  A^t  tN>  not  of 
186T;  this  case  arose  In  1821.  The  opinion  was  delivered  by  Mr.  Chief  Justice 
Marshall,  who  based  some  of  it  on  section  25  of  the  Judiciary  Act  of  1789. 

E«!!liL^ucaU?n  respectfully  dated  May  17,  1954,  and 

handed  down  *he  Un*ted  States  Supreme  Court,  cited  seven  of 
l^„2S?wmer prions  upholding  the  “Separate,  but  equal”  doctrine  in 
iV£lcial  related  to  cases  originating  In  Louisiana, 

Georgia,  Mte  ouri,  Oklahoma  and  Texas,  dating  between  1896  and  1950,  to  wit: 


21794 — 58 - 56 
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A/o/xjmWh  v.  Oklahoma  $laie  Regent*  (830  U.  S.  037). 

In  the  course  of  these  decisions  the  United  States  Supremo  Court  approved  all 
Stalo  statutes  and  State  constitutional  provisions  of  the  several  States  directly 
concerned  In  the  above-cited  cases,  which  formed  a  long  list  of  precedents. 

Tho  Instant  nubile  education  decisions  directly  concerned  Kansas,  South 
Carolina,  Virginia,  and  Delaware.  These  States  have  similar  statutes  and  con¬ 
stitutional  provisions  as  tho  States  of  Louisiana,  Georgia,  Missouri,  Oklahoma, 
and  Texas.  In  tho  flrst-nnmed  group  of  States,  statutes  and  constitutional  pro¬ 
visions,  In  reference  to  public  education,  were  held  to  bo  unconstitutional,  whereas 
tn  the  second  group  of  States  statutes  and  constitutional  provisions  of  a  similar 
nature  had  been  held  constitutional. 

Two  of  iho  recent  public  education  cases  came  to  the  United  States  Supremo 
Court  on  writs  of  certiorari.  Tho  case  of  Francis  //.  OcMarl  ct  ah  Petitioner*  v. 
IflAcI  #/On(«0  Helton  cf  a?.,  emuo  to  the  United  States  Supremo  Court  on  writ  of 
certiorari  to  the  Supremo  Court  of  the  State  of  Delaware.  The  case  began  In  the 
Delaware  Court  of  Chancery.  Its  purpose  being  to  enjoin  enforcement  of  tho 
previsions  of  the  Slate  constitution  and  statutory  code  requiring  segregation  In 
public  schools.  Tho  chancellor  gave  Judgment  In  favor  of  tho  Negro  children 
plaintiffs,  and  ordered  their  admission  to  tho  white  public  schools.  Ills  decree 
was  affirmed  by  tho  Supremo  Court  of  Delaware.  The  enso  should  have  stopped 
there,  but  It  enmo  to  the  United  8tates  Supreme  Court  on  a  writ  of  certiorari. 
In  the  event  tho  majority  of  tho  people  of  Delaware  desired  to  have  mixed  public 
schools  as  against  a  minority  will,  that,  it  Is  assumed,  is  their  affair. 

IiOgal  proceedings  were  filed  In  three  of  tho  United  States  district  courts  In 
tho  following  cases :  Darfs  ct  of.  v.  Cormfj/  School  Hoard  of  Prince  Bdicard  Coun • 
Ip,  Virginia,  cl  ah;  Hong  Hriggi,  Jr.  cl  at .  v.  tf.  IV.  BHiott  cl  ah,  South  Carolina; 
Oliver  Hroicn  cl  ah  v.  Hoard  of  Nducatfon  of  Topeka,  Shaicnco  CommIj/,  Kanta*, 
ct  ah  These  throe  cases  were  directly  appealed  to  tho  United  States  8uprcine 
Court  from  their  respective  district  courts  which  had  denied  the  requests  of  the 
several  colored  children  that  they  bo  allowed  to  Integrate  with  white  children  in 
tho  public  schools.  In  granting  these  appeals  tho  Court  not  only  usurped  tho 
sovereignty  of  the  people  of  these  three  States,  but  of  all  of  the  States,  and 
Ignored  their  reserved  rights  according  to  the  10th  amendment  to  the  Federal 
Constitution,  and  denied  tho  right  of  the  majority  of  the  people  who  Inhabit  our 
48  States. 
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IlirUOATIONS  OF  TIIR  SEGREGATION  DECISION 

By  Jared  Y,  Sanders,  Jr. 

Since  the  segregation  decision  by  the  United  States  Supreme  Court  has  been 
rendered,  quite  a  few  have  recalled  tho  cynical  remark  attributed  to  Justice 
Hughes  that  "the  Constitution  Is  what  the  Supreme  Court  says  It  Is.”  It  has 
also  been  suggested  by  certain  eminent  authorities  that  It  Is  absurd  to  even 
suggest  that  the  Supreme  Court  can  do  anything  that  Is  "unconstitutional.1’ 

However,  a  moment’s  reflection  without  emotion  on  this  point  should  satisfy 
one  that  the  Constitution  is  what  It  Is.  No  statement  by  the  Supreme  Court  or 
by  any  other  group  of  men  can  make  It  anything  but  what  It  Is. 

Has  the  Supreme  Court  the  right  to  change  the  Constitution  by  Interpretation? 

Has  the  Supreme  Court  the  right  to  rule  by  edict  where  It  considers  the  Con¬ 
gress  In  error  In  falling  to  legislate? 

Have  we  exchanged  the  "divine  right  of  kings"  for  "divine  right  of  the  Su¬ 
preme  Court"? 

Hare  we  substituted  for  the  government  of  checks  and  balances  Instituted 
by  the  Founding  Fathers  a  supreme  omnipotent  and  Infallible  Supreme  Court 
as  the  final  arbiter  of  our  destinies? 

These  are  not  idle  questions.  They  are  very  profound  questions. 

When  the  kings  of  the  Middle  Ages  began  to  assume  an  autocratic  power 
that  the  elected  chieftains  of  their  ancestors  had  not  claimed,  It  finally  became 
necessary  for  their  so-called  subjects  to  acquiesce  In  this  arbitrary  use  of 
power  or  to  resist  It.  The  terrible  revolutions  that  convulsed  Europe  at  the 
end  of  the  Middle  Ages  culminating  in  the  beheading  of  Charles  1  of  England 
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atid  ttao  overthrow  of  tho  Bourbons  In  tho  French  Revolution  ended  In  Kurope 
tbo  theory  of  tho  dlvlno  right  of  kings  to  rule  by  edict. 

Whither  are  wo  drifting  In  tho  United  Stntes? 

If  tho  Supremo  Court  should  by  decree  declare  t  jut  tho  republic  set  up  by  the 
Founding  Fathers  was  outmoded  and  that  tho  tlmo  had  come  to  have  a  king  and 
anoint  former  Governor,  now  Chief  Justice,  Karl  Warren,  President  Dwight 
Kisonhowcr  or  sotuo  other  man  of  their  choosing  to  bo  tho  king  of  tho  United 
Slates,  would  this  act  bo  constitutional  because  the  Supreme  Court  did  It? 

The  question  answers  Itself. 

Yet,  If  It  is  admitted  that  such  an  act,  which  while  remote  nevertheless  is  a 
possibility,  would  not  bo  constitutional,  then  It  follows  necessarily  that  some 
acts  that  the  Supremo  Court  couhl  do  would  not  bo  constitutional.  If  this  Is 
conceded,  why  then  tho  question  follows  as  to  where  Is  tho  lino  to  bo  drawn? 
This  necessarily  admits  tho  possibility  of  debate  nnd  discussion  and  of  ques¬ 
tioning  the  right  of  tho  Supremo  Court  to  do  certain  things  on  the  ground 
that  It  is  unconstitutional. 

Tho  arbitrary  manner  In  which  tho  Supremo  Court,  In  tho  Brown  (segrega¬ 
tion)  decision,  reinterpreted  tho  Constitution  in  accordance  with  Its  own  opin¬ 
ions  of  what  tho  law  should  be,  completely  setting  aside  the  reservation  of  power 
to  Ihe  Congress  to  legislate:  claiming  for  Itself  the  right  to  legislate  when  Con¬ 
gress  failed  to  do  so;  claiming  for  Itself  the  right  to  rewrite  the  Constitution  on 
tho  grounds  It  was  outmoded  and  that  modern  conditions  made  it  necessary  for 
the  Supreme  Court  to  do  so,  Ignoring  and  overruling  In  effect  the  10th  amend¬ 
ment,  completely  Ignores  the  constitutional  method  of  amending  the  Constitu¬ 
tion  set  up  In  the  Constitution  Itself. 

This  usurpation  of  power  by  the  Supreme  Court  in  Its  pretended  right  to 
amend  tho  Constitution  by  Interpretation  In  accordance  with  the  personal  views 
of  nine  men  or  with  a  majority  of  nine  men  appointed  for  life  and  themselves 
not  subject  to  any  form  of  check  or  restraint  constitutes  a  most  radical  change 
In  our  whole  form  and  substance  of  government 

If  the  Supreme  Court  can  rewrite  the  Constitution  to  suit  Its  views  on  social 
questions  what  is  to  prevent  It  from  rewriting  the  Constitution  and  Imposing  upon 
the  country  some  other  economic  system  different  from  the  one  which  we  now 
enjoy? 

There  Is  herewith  presented  a  fictitious  decision  of  the  United  States  Supreme 
Court  In  the  year  1990  Involving  the  question  of  free  enterprise.  The  wording  and 
reasoning  are  practically  Identical  with  the  wording  and  reasoning  of  the  segrega¬ 
tion  decision.  Is  the  segregation  decision  the  forerunner  of  something  like  this 
hyi>othetlcat  case  herewith  presented?  There  Is  reproduced  below  the  Brown  v. 
Board  of  Education  of  Topeka  segregation  decision  (347  U.  S.  483,  08  L.  ed.  873, 
74  S.  Ct.  080, 38  A.  L.  B.  2d  1180)  In  the  lefthand  column  and  a  hypothetical  case 
attributed  to  the  year  1990  A.  D.  In  the  rlghthand  column : 

Brown  v.  Board  of  Education  of  To*  Paul  Marquee,  et  aU.  v.  Bon  If . 
peka  (347  U.  8.  483,  98  U  ed.  873,  T4  Richard  (A.  D.  1990),  John  Doe  v.  Rich - 
S.  Ot.  080,  88  A.  L.  R  2d  1180) :  ard  Roet  etc.,  etc. 

“Mr.  Chief  Justice  Warren  delivered  Mr.  Chief  Justice _ _ _ 

the  opinion  of  the  Court.  delivered  the  opinion  of  the  Court 

'These  cases  come  to  us  from  the  These  cases  come  to  us  from  the 
States  of  Kansas,  South  Carolina,  Vlr-  Slates  of  New  York,  Pennsylvania,  New 
1  glnln,  and  Delaware.  They  are  pre-  Jersey,  Illinois,  Michigan,  Ohio,  Indl- 
mlsod  on  different  facts  and  different  ana,  and  California.  They  are  premised 
local  conditions,  but  a  common  legal  on  dlffe/ent  facts  and  different  local 
question  Justifies  their  consideration  to-  conditions,  but  a  common  legal  question 
gether  tn  this  consolidated  opinion.  Justifies  their  consideration  together  In 

“In  each  of  the  cases,  minors  of  the  this  consolidated  opinion. 

Negro  race,  through  their  legal  repre-  In  each  of  these  cases,  the  plaintiff, 
seutatlves,  seek  the  aid  of  the  courts  In  each  in  his  own  behalf  and  on  behalf  of 
obtaining  admission  to  the  public  others  similarly  situated,  seeks  admls- 
I  schools  of  their  community  on  a  non-  sion  to  and  use  of  certain  property  of 
segregated  basis.  In  each  Instance,  they  defendants.  Plaintiffs  allege  In  sub- 
had  been  denied  admission  to  schools  at-  stance  that  they  have  each  of  them  been 

I  tended  by  white  children  under  laws  denied  admission  to  and  use  of  certain 
requiring  or  permitting  segregation  ac-  property  “owned”  by  defendants  under 
cording  to  race.  This  segregation  was  State  law  or  custom  requiring  or  per- 
alleged  to  deprive  the  plaintiffs  of  the  mtttlng  private  ownership  of  property. 
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equal  |irotcclluu  of  the  law*  under  the  This  "ownership"  of  private  |»ro|H'rty 
14th  amendment.  In  caeli  of  the  cases  waa  alleged  to  deprive  the  plaintiffs  of 
other  than  the  Delaware  case,  a  three-  equal  protection  of  the  lawn  under  the 
Judge  Federal  district  court  denied  re-  Htli  amendment.  In  each  case  a  three- 
llof  to  tho  plaintiffs  on  tho  soTalled  Judge  Federal  district  court  denied  re- 
'soiwrnto  but  equal1  doctrine  announced  lief  to  tho  plaintiffs  on  tho  so-called  "prl- 
by  this  Court  tu  Vlctty  v.  Fcrymon  (103  vate  ownership  of  property’1  doctrine 
U.  S.  53?t  41  h.  (Hi.  250,  10  8,  Ft.  1138).  previously  announced  and  upheld  by 
Under  that  doctrine,  equality  of  treat-  Hits  c’ourt  In  numerous  cases.  Under 
meat  Is  accorded  when  tho  races  are  that  doctrine  private  ownership  of  prop- 
provided  substantially  equal  facilities,  erty  Is  upheld  under  Ihc  so-called  ’'free 
even  facilities,  eveu  though  these  faclll-  enterprise"  or  "capitalistic"  system, 
ties  be  separate.  In  the  Delaware  case, 
the  Supreme  Court  of  Delaware  ad¬ 
hered  to  that  doctrine,  but  ordered  that 


the  plaintiffs  bo  admitted  to  the  white 
schools  because  of  tbelr  superiority  to 
the  Negro  schools. 

•The  plalnllffs  contend  that  segre¬ 
gated  public  schools  are  not  'equal'  and 
cannot  be  made  'equal,'  and  that  hence 
they  are  deprived  of  tho  equal  protec¬ 
tion  of  the  laws.  Because  of  the 
obvious  Importance  of  the  question  pre¬ 
sented,  tho  Court  took  Jurisdiction. 
Argument  was  hoard  In  tho  1052  term, 
and  reargument  was  hoard  this  term  on 
certain  questions  propounded  by  tho 
Court. 


"Reargument  was  largely  devoted  to 
the  circumstances  surrounding  the 
adoption  of  the  14th  Amendment  in 
1888.  It  covered  exhaustively  consid¬ 
eration  of  the  amendment  in  Congress, 
ratification  by  tho  States,  then  existing 
practices  in  racial  segregation,  and  the 
views  of  proponents  and  opponents  of 
the  amendment  Thl9  discussion  and 
our  own  Investigation  convince  us,  that 
although  these  sources  cast  some  light, 
It  Is  not  enough  to  resolve  the  problem 
with  which  we  are  faced.  At  best  they 
are  Inconclusive.  The  most  avid  pro¬ 
ponents  of  the  postwar  amendments 


Plaintiff*  contend  that  under  the  pri¬ 
vate  ownership  of  projicrly  doctrine 
certain  favored  people  are  protected  by 
law  In  tho  use  and  so-called  "owner¬ 
ship"  of  property,  that  this  "right  of 
ownership"  may  be  nnd  frequently  Is 
inherited  so  lhat  thoso  favored  Individ¬ 
uals  can  and  frequently  do  conic  into  the 
ownership  of  great  wealth  without  any 
exertion  on  their  part  other  than  (he 
accident  of  birth,  nnd  without  any  con¬ 
tribution  to  society,  that  those  who  are 
born  of  |ioor  imrents  Inherit  nothing  and 
under  tho  operation  of  tho  "private 
owuershlp"  theory  are  thereby  deprived 
of  equal  rights  In  and  to  tho  "private 
property"  so  owned  and  are  In  fAct 
denied  equality  of  treatment  under  the 
law  In  that  they  are  denied  even  any 
opportunity  of  acquiring  equal  use  and 
ownership  of  tho  property  ao  "owned" 
and  Inherited,  and  that  under  this 
theory  property  la  not  owned  equally 
and  that  ownership  of  property  cannot 
bo  made  "equal"  under  the  so-called  free 
enterprise  system  and  that  hence  plain¬ 
tiffs  are  deprived  of  equal  protection  of 
the  law.  Because  of  the  obvious  Im- 
liortance  of  the  question  presented,  the 
Court  has  taken  Jurisdiction.  Argu¬ 
ment  was  heard  In  the  1005  term  and 
reargument  waB  heard  this  term  on  cer¬ 
tain  questions  propounded  by  the  Court. 

Reargument  was  largely  devoted  to 
the  circumstances  surrounding  the 
adoption  of  the  14th  amendment  In  1888. 
It  covered  exhaustively  consideration  of 
the  amendment  in  Congress,  ratification 
by  the  States,  then  existing  practices  in 
regard  to  the  ownership  of  property, 
the  profit  motive,  and  the  free  enter¬ 
prise  system,  and  the  views  of  pro¬ 
ponents  and  opponents  of  the  amend¬ 
ment.  This  discussion  and  our  own 
investigation  convince  us  that  although 
the  sources  cast  some  light  it  is  not 
enough  to  resolve  the  problem  with 
which  we  are  faced.  At  best,  they  are 
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undoubtedly  Intended  llioui  to  remove 
nil  legal  distinctions  nmong  'nil  iiersons 
iMirn  or  naturalized  In  Uio  United 
.States.*  Tlielr  opponents,  Just  ns  ccr- 
talnly*  were  antagonistic  to  both  the 
letter  and  the  spirit  of  the  amendments 
and  wished  them  to  have  the  most  lim¬ 
ited  effort.  Whnt  others  In  Congress 
mill  the  State  legislatures  had  In  mind 
cannot  he  determined  with  any  degree 
of  certainty. 

"All  additional  reason  for  the  Incon¬ 
clusive  nature  of  the  amciirtfnenUs 
history,  with  respect  to  segregated 
schools,  Is  the  status  of  public  educa¬ 
tion  at  that  time.  In  the  South,  the 
movement  toward  free  common  schools, 
supported  by  general  taxation,  had 
not  yet  taken  hold.  Education  of 
white  children  was  largely  In  the  hands 
of  private  groups.  Education  of  Ne- 
gr«ies  was  almost  nonexistent,  and 
practically  all  of  Iho  race  were  Illiter¬ 
ate.  In  fact,  any  education  of  Negroes 
was  forbidden  by  law  In  some  States. 
Today,  In  contrast,  many  Negroes  have 
achieved  outstanding  success  In  the  arts 
and  sciences  as  well  as  In  the  business 
and  professional  world.  It  Is  true  that 
public  education  had  already  advanced 
further  In  the  North,  but  the  effect  of 
tbc  amendment  on  Northern  States  was 
generally  Ignored  In  the  congressional 
delta tes.  Even  In  the  North,  the  con¬ 
ditions  of  public  education  did  not  ap¬ 
proximate  those  existing  todAy.  The 
curriculum  was  usually  rudimentary; 
nngraded  schools  were  common  In  rural 
areas ;  the  school  term  was  but  3  months 
a  year  In  many  States;  and  compulsory 
school  attendance  was  virtually  un¬ 
known.  As  a  consequence,  It  Is  not  sur¬ 
prising  that  there  should  be  so  little  In 
the  history  of  the  14th  amendment  re¬ 
lating  to  its  Intended  effect  on  public 
education. 


"In  the  first  cases  In  this  Court  con¬ 
struing  the  14th  amendment,  decided 
shortly  after  its  adoption,  the  Court 
interpreted  It  as  proscribing  all  State- 
Imposed  discriminations  against  the 
Negro  race.  The  doctrine  of  'separate 
but  equal*  did  not  make  Its  appearance 
In  this  Court  until  1890  In  the  case  of 
Pletsy  ?.  Ferguion  (U.  S.)  supra,  In¬ 
volving  not  education  but  transporta¬ 
tion.  American  courts  have  since  la- 


luconcluslve.  The  most  avhl  proponents 
of  Iho  postwar  amendments  undoubt¬ 
edly  Intended  them  to  remove  all  legal 
distinctions  among  "all  persons  born  or 
naturalized  In  the  United  States." 
Their  opi»onents  Just  ns  certainly  were 
antagonistic  to  both  the  tetter  and  the 
spirit  of  the  amendments  and  wished 
them  to  have  the  most  limited  effect. 
Wbat  others  in  Congress  and  the  State 
legislatures  had  in  mind  cannot  be  de¬ 
termined  with  any  degree  of  certainty. 

An  additional  reason  for  the  Incon¬ 
clusive  nature  of  the  amendment's  his¬ 
tory,  with  respect  to  the  capitalistic 
system,  free  enterprise  and  the  profit 
motive,  is  the  status  of  our  economic 
system  at  that  time  as  well  as  at  the 
tlmo  of  the  adoption  of  the  Federal 
Constitution.  At  the  time  of  the  adop¬ 
tion  of  the  Federal  Constitution  this 
Nation  was  largely  rural  and  agricul¬ 
tural.  Equality  of  treatment  under  the 
law  with  regard  to  the  ownership  of 
property,  especially  real  properly,  was 
not  presented  because  of  the  fact  that 
anyone  who  desired  ownership  of  land 
could  find  vast  areas  of  land  In  the  then 
uninhabited,  except  for  savages,  areas 
to  the  west.  The  Thirteen  Colonies 
comprised  a  narrow  strip  along  the  At¬ 
lantic  seaboard  and  except  for  some 
settlements  of  the  French  and  Spanish 
In  various  other  parts  of  the  continent 
vast  areas  of  tho  continent  were  awatt- 
Ing  population.  This  great  abundance 
of  property,  especially  real  property, 
created  equality  of  opportunity  under 
the  law*  and  hence  the  question  of  pri¬ 
vate  ownership  of  property  was  never 
presented  to  the  framers  of  the  Const t- 
tutlon.  This  same  condition  continued 
to  obtain  with  some  modification  at  the 
time  of  the  adoption  of  the  14th  amend¬ 
ment.  While  certain  areas  of  the  North 
bad  become  Industrialized,  the  South 
was  largely  agricultural  and  the  West 
was  mainly  unpopulated  and  awaiting 
development.  As  a  consequence.  It  Is 
not  surprising  that  there  should  be  so 
little  In  the  history  of  the  14th  amend¬ 
ment  relating  to  its  Intended  effect  on 
the  free  enterprise  system,  the  profit 
motive  and  the  capitalistic  system  as  a 
whole. 

In  the  relatively  few  cases  that  have 
been  presented  to  this  Court  In  which 
the  question  of  equality  of  opportunity 
under  the  law  has  been  presented,  re¬ 
lief  has  been  possible  owing  to  the  fact 
that  there  were  still  public  domains 
awaiting  to  be  homesteaded,  that  there 
were  large  areas  of  this  country  unde¬ 
veloped  and  it  was  possible  to  find  re¬ 
lief  for  those  seeking  redress  at  the 
hands  of  the  Court  by  a  method  short 
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bored  with  tho  doctrlno  far  over  half  n 
century.  Iu  this  Court,  there  havo  been 
six  cases  Involving  tho  'separate  but 
equal'  doctrlno  In  the  flcUl  of  public 
education.  In  Camming  v,  County 
Hoard  of  Rducation  (175  U.  8.  528,  44 
L.  ed.  202,  20  &  CL  107),  and  Gong 
hum  v.  Rico  (276  U.  8.  78,  72  L.  ed. 
172,  48  8.  Ct  01),  tho  validity  of  the 
doctrlue  itself  was  not  challenged.  In 
more  recent  cases,  all  on  tho  graduate 
school  level,  inequality  was  found  In 
that  specific  benefits  enjoyed  by  whlto 
students  were  denied  to  Negro  students 
of  the  same  educational  qualifications. 
Missouri  ex  rcl.  Oatncs  v.  Canada  (805 
U.  8.  837,  83  L.  ed.  208,  BO  8.  Ct.  232), 
SfpMCl  v.  University  of  Oklahoma  (832 
U.  S.  031,  02  L.  ed.  247,  08  8.  CL  200), 
Siocaff  v.  Painter  (330  U.  8.  020,  W  L. 
ed.  1114,  70  8.  CL  848),  McLaurtn  v. 
Ofctaftomfl  State  Regents  (330  U.  8. 037, 
04  I#.  ed.  1140,  70  S.  CL  851).  In  none 
of  these  cases  was  it  necessary  to  re* 
examine  the  doctrtno  to  grant  relief 
to  the  Negro  plaintiff.  And  In  S\ceatt 
v.  /Wafer  (U.  8.)  supra,  tho  Court  ex¬ 
pressly  reserved  decision  on  the  ques¬ 
tion  whether  Ptcssy  v.  /'crpwaon  should 
bo  held  inapplicable  to  public  educa¬ 
tion. 

“In  the  instant  cases,  that  question  ts 
directly  presented.  Here,  unlike  Nircaf  t 
v.  J Wafer,  there  are  findings  below  that 
the  Negro  and  white  schools  Involved 
have  been  equalised,  or  are  being  equal¬ 
ized,  with  respect  to  buildings,  curricula, 
qualifications  amt  salaries  of  teachers, 
and  other  ‘tangible*  factors.  Our  de¬ 
cision,  therefore,  cannot  turn  on  merely 
a  comi>arlson  of  these  tangible  factors 
In  the  Negro  and  white  schools  involved 
In  each  of  the  cases.  We  must  look  In¬ 
stead  to  the  effect  of  segregation  itself 
on  public  education. 


“In  approaching  this  problem,  we  can¬ 
not  turn  the  clock  back  to  1SG8  when 
the  amendment  was  adopted,  or  even  to 
1890  when  Ptcssy  v.  Ferguson  was  writ¬ 
ten.  We  must  consider  public  education 
In  the  light  of  Its  full  development  and 


of  tho  reinterpretation  of  tho  Constitu¬ 
tion.  In  tho  case  of  Perspire  v.  Pitas • 
ter  (U.  8.  100  8.  Ct.  2d  001  (1082)), 
tho  Court  expressly  reserved  decision 
on  tho  question  of  whether  various 
other  cases  cited  tn  tho  opinion  should 
bo  held  inapplicable  to  tbo  question  of 
tho  free  enterprise  system  and  the  pri¬ 
vate  ownership  of  property. 


In  the  Instant  cases,  that  question  Is 
directly  presented.  Here,  unlike 
Perspire  v.  Pilaster ,  there  are  findings 
below  that  go  to  tho  effect  that  there  are 
no  public  lands  awaiting  to  be  home¬ 
steaded,  that  tho  entire  arable  portions 
of  our  land  have  been  populated  as 
densely  as  circumstances  will  permit 
and  there  ts  evidence  to  the  effect  that  it 
Is  extremely  unlikely  that  defendants  or 
their  descendants  will  ever  be  inclined 
to  part  with  their  holdings  on  terms  that 
plaintiffs  could  meet  or  that  plaintiffs  on 
their  part  would  ever  be  In  o  position 
to  acquire  property  either  real  estate  or 
l>ersonal  that  would  enable  them  to  live 
in  the  same  conditions  and  upon  the 
same  terms  ami  enjoyments  as  plaintiff. 
Our  decision,  therefore,  cannot  turn 
merely  on  the  question  of  whether  or  not 
the  plalutlffs  by  their  own  efforts  and 
ingenuity  can  possess  themselves  of 
arable  land  or  by  their  own  efforts  can 
come  Into  possession  of  enough  wealth 
to  support  themselves  In  comfort.  We 
must  look  instead  on  the  effect  of  the 
capitalistic  system  and  of  free  enterprise 
as  a  whole  and  determine  what  effect  the 
private  ownership  of  property  has  Itself 
upon  the  public  mind. 

In  approaching  this  problem,  we  eao- 
not  turn  the  clock  back  to  1808  when 
the  amendment  was  adopted.  Nor  can 
we  turn  It  back  to  the  conditions  obtain¬ 
ing  at  the  time  the  Federal  Constitution 
was  adopted.  We  must  consider  the 
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its  present  place  In  American  life 
throughout  the  Nation.  Only  In  this 
way  can  it  be  determined  If  segregation 
In  public  schools  deprives  these  plain¬ 
tiffs  of  the  equal  protection  of  the  laws. 


‘‘Today,  education  Is  perhaps  the  most 
Important  function  of  state  and  local 
governments.  Compulsory  school  at¬ 
tendance  laws  Rnd  the  great  expendi¬ 
tures  for  education  both  demonstrate 
our  recognition  of  tho  Importance  of 
education  to  our  democratic  society.  It 
Is  required  In  the  performance  of  our 
most  basic  public  responsibilities,  even 
service  In  tho  armed  forces.  It  Is  the 
very  foundation  of  good  citizenship. 
Today  It  Is  a  principal  Instrument  In  the 
awakening  of  the  child  to  cultural 
values.  In  preparing  him  for  later  pro¬ 
fessional  training,  and  In  helping  him  to 
adjust  normally  to  his  environment.  In 
these  days.  It  Is  doubtful  that  any  child 
may  reasonably  be  expected  to  succeed 
In  life  If  he  Is  denied  the  opportunity 
of  nn  education.  Such  an  opportunity, 
where  the  state  has  undertaken  to  pro¬ 
vide  It,  Is  a  right  which  must  be  made 
available  to  all  on  equal  terms. 

“We  come  then  to  the  question  pre¬ 
sented  :  Does  segregation  of  children  In 
public  schools  solely  on  the  basis  of 
race,  even  though  the  physical  facilities 
and  other  'tangible'  factors  may  be 
equal,  deprive  the  children  of  the  mi¬ 
nority  group  of  equal  educational  op¬ 
portunities?  We  believe  that  It  does. 

“In  Siccait  v.  Painter  (U.  S.)  supra , 
In  finding  that  a  segregated  law  school 
for  Negroes  could  not  provide  them 
equal  educational  opportunities,  this 
court  relied  in  large  part  on  ‘those  quali¬ 
ties  which  are  Incapable  of  objective 
measurement  but  which  make  for  great¬ 
ness  In  a  law  school.'  In  McLaurin  v. 
Oklahoma  State  Repents,  339  U.  S.  637, 
94  L.  ed.  1149,  70  8.  Ct  351,  supra,  the 
court  in  requiring  that  a  Negro  admitted 
to  a  white  graduate  school  be  treated 
like  other  students,  again  resorted  to 
Intangible  considerations: ....  his  abil¬ 
ity  to  study,  to  engage  in  discussions 
and  exchange  views  with  other  students, 
and,  In  general,  to  learn  his  profession.' 
Such  considerations  apply  with  added 
force  to  children  in  grade  and  high 
schools.  To  separate  them  from  others 
of  similar  age  and  qualifications  solely 
because  of  their  race  generates  a  feeling 
of  inferiority  as  to  their  status  In  the 
community  that  may  affect  their  hearts 
and  minds  In  a  way  unlikely  ever  to  be 
undone.  The  effect  of  this  separation 
on  their  educational  opportunities  was 


free  enterprise  system,  the  profit  motive 
and  the  capitalistic  system  as  a  whote 
In  the  light  of  Its  full  development  and 
Its  present  place  in  American  life 
throughout  the  Nation.  Only  In  this 
way  can  It  be  determined  whether  the 
free  enterprise  system  of  Itself  deprives 
these  plaintiffs  of  equal  protection  of 
the  laws. 

Today,  the  free  enterprise  system  Is 
probably  the  greatest  Influence  In  per¬ 
petuating  classes  In  our  society.  In  keep¬ 
ing  the  rich  man  rich  and  the  poor 
man  poor.  In  these  days  of  a  highly 
industrialized  society  the  amble  land  of 
our  country  already  taken  up  with  no 
public  domain  awaiting  to  be  home¬ 
steaded  and  with  those  already  In  con¬ 
trol  of  tremendous  resources  firmly  en¬ 
trenched  In  their  control  thereof  by  the 
so-called  law  of  private  ownership,  It  Is 
extremely  doubtful  that  any  child  may 
reasonably  be  expected  to  succeed  In  life 
if  he  Is  denied  the  opportunity  of  equal 
economic  development  with  bis  fellows. 
Such  an  opportunity  Is  a  right  which 
must  be  made  available  to  all  on  equal 
terms. 


We  come  to  the  question  then  pre¬ 
sented:  Does  the  free  enterprise  sys¬ 
tem,  the  profit  motive  and  the  capital¬ 
istic  system  as  a  whole  deprive  the 
members  of  the  poorer  group  of  equal 
economic  opportunities?  We  believe 
that  it  does. 

To  separate  people  Into  classes  on  ac¬ 
count  of  differences  In  economic  oppor¬ 
tunity,  to  separate  the  children  of  the 
rich  from  the  children  of  the  poor  In 
their  homes  and  In  their  general  eco¬ 
nomic  standards  solely  because  of  their 
wealth  or  lack  of  wealth  generates  a 
feeling  of  Inferiority  as  to  the  status  of 
the  poorer  In  the  community.  This  may 
affect  the  hearts  and  minds  of  these 
people  both  children  and  adults  alike  in 
a  way  unltkely  ever  to  be  undone.  The 
effect  of  this  separation  on  the  economic, 
political,  and  social  development  of  our 
citizenry  was  well  stated  by  the  finding 
In  the  California  case  by  a  court  which 
nevertheless  felt  compelled  to  rule 
against  the  plaintiff. 
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well  stated  by  a  flndlug  In  the  Kausas 
case  by  a  court  which  nevertheless  fett 
compelled  to  rule  against  the  Negro 
plaintiffs  i 

"‘Segregation  of  white  and  colored 
children  In  public  schools  has  a  detri¬ 
mental  effect  upon  the  colored  children. 
The  Impact  Is  greater  when  It  has  the 
sanction  of  the  law;  for  the  policy  of 
separating  the  races  is  usually  inter¬ 
preted  as  denoting  the  Inferiority  of  the 
Negro  group.  A  sense  of  inferiority  af¬ 
fects  the  motivation  of  a  child  to  learn. 
Segregation  with  the  sanction  of  law, 
therefore,  has  a  tendency  to  retard  the 
educational  and  mental  development  of 
Negro  children  and  to  deprive  them  of 
some  of  the  benefits  they  would  receive 
In  a  racially  Integrated  school  system/ 


"Whatever  may  have  been  the  extent 
of  psychological  knowledge  at  the  time 
of  Pleuy  v.  Ferguton*  this  finding  la 
amply  supported  by  modern  authority. 
Any  language  In  Pleuy  v.  Fronton 
contrary  to  this  finding  Is  rejected. 


"We  conclude  that  in  the  field  of 
public  education  the  doctrine  of  'sepa¬ 
rate  but  equal*  has  no  place.  Separate 
educational  faculties  are  inherently 
unequal.  Therefore,  we  hold  that  the 
plaintiffs  and  others  similarly  situated 
for  whom  the  actions  have  been  brought 
are,  by  reason  of  the  segregation  com¬ 
plained  of,  deprived  of  the  equal  pro¬ 
tection  of  the  laws  guaranteed  by  the 
fourteenth  amendment  This  disposi¬ 
tion  makes  unnecessary  any  discusf'on 
whether  such  segregation  also  violates 
the  due  process  clause  of  the  fourteenth 
amendment. 


The  theory  of  private  ownership  of 
property  in  our  country  1ms  a  detri¬ 
mental  effect  upon  those  who  do  not 
own  property.  The  Impact  U  all  the 
greater  In  that  It  has  the  sanction  of 
the  law.  The  policy  of  separating  the 
classes  on  account  of  their  wealth  or 
lack  of  wealth  U  usually  Interpreted  as 
Indicating  an  Inferiority  of  the  i*orer 
group.  This  Benue  of  luferiority  affects 
the  character  of  the  adult  and  seriously 
affects  the  motivation  of  the  children  of 
the  poor.  The  fact  that  one  class  of 
people  live  In  fine  houses  while  another 
class  of  people  are  compelled  by  the 
operation  of  this  so-called  law  (private 
ownership)  to  live  In  tenements  or  even 
'•'alums*'  has  a  tendency  to  retard  the 
political,  social,  and  economic  as  well 
as  the  mental  development  of  the  poorer 
class  of  children  and  creates  a  sense  of 
inferiority  and  class  frustration  upon 
the  poorer  classes  who  feel  that  they 
are  deprived  of  an  Inherent  right  by 
the  operation  of  this  so-called  artificial 
law. 

Whatever  may  have  been  the  extent 
of  economic  knowledge  at  the  time  of 
the  adoption  of  the  14th  amendment  or 
even  at  the  time  of  the  adoption  of  the 
Federal  Constitution,  this  finding  is  am¬ 
ply  supported  by  modern  authority.1 
Any  language  In  Penpire  v.  PlUnter  or 
other  cases  cited  to  the  contrary  to  this 
finding  Is  rejected. 

We  conclude  that  in  the  field  of  eco¬ 
nomics  the  doctrine  of  private  owner¬ 
ship  of  property  has  no  place.  Separate 
and  private  ownership  of  property  Is 
inherently  unequal.  Therefore,  we  rule 
that  the  plaintiffs  and  all  similarly 
situated  for  whom  the  actions  have  been 
brought  are  by  reason  of  the  so-called 
law  of  private  ownership  complained 
of,  deprived  of  equal  protection  of  the 
law  as  guaranteed  by  the  fourteenth 
amendment.  This  disposition  makes 
unnecessary  any  discussion  whether 
such  deprivation  of  equal  rights  under 
the  private  ownership  theory  also  vio¬ 
lates  the  due  process  clause  of  the 
fourteenth  amendment.  Defendants 
raise  the  point  that  section  4  of  the 
fourteenth  amendment  stipulates  that 
"the  Congress  shall  have  power  to  en¬ 
force,  by  appropriate  legislation,  the 
provisions  of  this  article,"  and  that 


1  On  the  detrimental  effects  of 

see  “Das  Ca .  “  “ 

Communism 


2!  ownership  of  property  In  the  capitalistic  system 

Capital  *  by  Karl  Marx.  The  Proletarian  Resolution  by  Lenin,  Tne  Philosophy  of 
»h!Hr»"~iinS  Vi'.  locqualltlea  of  the  United  States  Constitution,  its  uuwork- 

ability,  and  Its  nearly  being  a  fraud  on  the  common  people,  see  generally  Myrdal.  Aa 
American  Dilemma,  cited  In  Brotc*  v,  Board  of  Education  of  Top eJt oft u pro. 
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“Because  these  are  class  actions,  be¬ 
cause  of  the  wide  applicability  of  this 
decision,  and  because  of  the  great  va¬ 
riety  of  local  conditions,  the  formula¬ 
tion  of  decrees  in  these  cases  present 
problems  of  considerable  complexity. 
On  reargument,  the  consideration  of  ap¬ 
propriate  relief  was  necessarily  subor¬ 
dinated  to  the  primary  question— the 
constitutionality  of  segregation  in  pub¬ 
lic  education.  We  have  now  announced 
that  such  segregation  Is  a  denial  of  the 
equal  protection  of  the  laws.  In  order 
that  we  may  have  the  full  Assistance  of 
the  parties  in  formulating  decrees,  the 
cases  will  be  restored  to  the  docket,  and 
the  parties  are  requested  to  present 
further  argument  on  questions  4  and  5 
previously  propounded  by  the  Court  for 
the  reargument  this  term.  The  Attor¬ 
ney  General  of  the  United  States  is 
again  invited  to  participate.  The  attor¬ 
neys  general  of  the  States  requiring  or 
permitting  segregation  In  public  educa¬ 
tion  will  also  be  permitted  to  appear  as 
amid  curiae  upon  request  to  do  so  by 
September  15,  1054,  and  submission  of 
briefs  by  October  1,  1054. 

“It  is  so  ordered.'1 


(his  means  that  only  Congress  has  that 
liower.  This  argument  was  disposed  of 
summarily  by  the  Court  In  Brown  v. 
Board  of  Education  of  Topeka  (347  U.  8. 
483,  08  U  ed.  873,  74  S.  Ct.  086,  37 
ALB  2d  1180).  It  Is  sufficient  to  say 
that  in  any  case  where  the  Con  t,  .-ess 
falls  to  act  this  Court  will,  If  it  deems 
it  wise  to  do  so,  issue  the  necessary 
edict 

because  these  are  class  actions,  be¬ 
cause  of  the  wide  applicability  of  this 
decision,  and  because  of  the  great  va¬ 
riety  of  local  conditions,  the  formula¬ 
tion  of  decrees  in  these  cases  present 
problems  of  considerable  complexity. 
On  reargument,  the  consideration  of  ap¬ 
propriate  relief  was  necessarily  subor¬ 
dinated  to  the  primary  question— the 
constitutionality  of  private  ownership 
of  property.  We  have  now  announced 
that  such  private  ownership  of  property 
is  a  denial  of  equal  protection  of  the 
laws.  In  order  that  we  may  have  the 
full  assistance  of  the  parties  In  formu¬ 
lating  decrees,  the  cases  will  be  restored 
to  the  docket  and  the  parties  are  re¬ 
quested  to  present  further  arguments  on 
these  questions  for  reargument  at  this 
time.  The  Attorney  General  of  the 
United  States  Is  again  invited  to  par¬ 
ticipate.  The  attorneys  general  of  the 
several  States  requiring  or  permitting 
private  ownership  of  property  wilt  also 
be  permitted  to  appear  as  amici  curiae 
upon  request  to  do  so  by  September  15, 
1897,  and  submission  of  briefs  by  Oc¬ 
tober  I,  1097. 

It  Is  so  ordered. 


[Prom  the  American  Legion  Firing  Line,  vol.  VII,  No.  4,  February  15,  1958] 
Reaction  by  Subversive  Elements  to  Recent  Supreme  Court  Decisions 

Within  the  past  2  years,  decisions  of  the  Supreme  Court  of  the  United  States 
In  matters  pertaining  to  the  field  of  Internal  security  have  greatly  favored  the 
Communist  Party,  U.  S.  A.,  and  Its  membership.  Several  of  these  rulings  have 
seriously  hindered  the  effectiveness  of  congressional  Investigative  committees 
and  United  States  Intelligence  agencies.  One  decision  of  April  2, 1956  ( Common¬ 
wealth  of  Pemuyluanfo  v.  Steve  Nelson)  t  nullified  sedition  laws  In  42  States, 
Alaska,  and  Hawaii.  Last  year,  the  Firing  Line  reviewed  18  recent  Supreme 
Court  decisions  affecting  security.  These  were  inserted  In  the  Congressional 
Record  of  July  10  and  August  5,  1957,  by  the  Honorable  James  C.  Davis  of 
Georgia. 

In  an  attitude  reflecting  their  awareness  of  the  trend,  the  Communist  Party 
and  its  front  organisations  have  enthusiastically  greeted  these  Supreme  Court 
rulings.  Several  Communist  Party  functionaries  have  publicly  praised  the  de¬ 
cisions  as  a  “great  victory'1  for  the  “Communists.”  The  following  Is  a  brief 
compilation  of  their  most  significant  statements  concerning  the  decisions : 

(1)  “It  may  still  be  too  early  to  say  that  'calmer  times’  are  here,  but  Mon¬ 
day’s  Supreme  Court  decisions  (June  17, 1957:  Pawl  J/.  Sweesty  v.  State  of  New 
Hampshire;  John  T.  Watkins  v.  United  State s  of  America;  Oleta  O'Connor  Yates , 
ef  at.  v.  U*  8.  A At  Richmond  and  Philip  Marshall  Connelly  v.  U.  S.  A,;  and 
WWIam  SchncWerman  v.  U.  N.  A.)  go  a  long  towards  restoring  civil  liberties 
for  all  Americans.  These  landmark  rulings  in  one  great  flash  Illuminate  the  re- 
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cent  MeCarthylan  darkness  and  light  up  the  promise  of  a  restored  Bill  of 
Rights,”  (See  Daily  Worker,  June  10,  1057,  p.  1.) 

(2)  “A  wave  of  elation  and  relief  broke  over  democratic-minded  America  yes¬ 
terday  (June  18, 1057),  with  news  of  the  battery  of  decisions  from  the  Supreme 
Court  that  go  far  to  cleanse  the  air  of  the  smog  of  McCarthylsni.” 

(3)  “A  Communist  Party  club  up  In  the  Kingsbridge  area  of  the  Bronx  (New 
York  City)  has  set  Itself  the  job  of  ralslug  $800  for  the  Dally  Worker’a  $100,000 
fund  appeal.  One  of  its  members,  a  faithful  plugger  for  our  paper  named  Bernle, 
turned  over  $200  of  it  yesterday  (June  18, 1057).  But  Bernle  was  so  elated  over 
the  Supreme  Court  decisions  handed  down  Monday  (June  17, 1057),  that  he  drew 
out  an  additional  $100  of  his  own  money  to  add  to  the  $200  collected  by  the  club 
thus  far."  (See  Dailey  Worker,  June  10, 1057,  p.  1.) 

(4)  “The  Supreme  Court  decision  in  the  California  Smith  Acl  case  marks 
another  important  step  in  the  restoration  of  the  first  amendment.  •  *  •  The 
'Communist  conspiracy*  hoax  which  Monday’s  decision  (June  17,  1057),  In  effect 
rejected,  Is  written  Into  the  congressional  'findings  of  fact'  of  the  Internal 
Security,  and  Communist  Control  Acts.  It  has  provided  the  basis  for  the  con¬ 
viction — many  of  which  will  now  require  reversal  of — 114  persons  under  the 
Smith  Act.  •  •  *  Undoubtedly  the  reactionaries  will  attack  the  Court  for  Mon¬ 
day's  far-reaching  action.  But  all  Ut>erty-]oving  Americans  will  greet  the  de¬ 
cision  and,  1  am  confident,  seize  the  opportunity  it  gives  to  administer  further 
rebuffs  to  the  advocates  of  cold  war.  ♦  *  *"  (See  statement  of  Eugene  Dennis, 
secretary  of  national  affairs,  Communist  Parly,  U.  S.  A.,  Dally  Worker,  June  10, 
1957,  p.  5.) 

(5)  "Amid  the  general  elation  among  democratlc-ralnded  citizens  over  yester¬ 
day's  Supreme  Court  decision  (June  17, 1057),  on  the  California  Smith  Art  case, 
several  score  Communist  leaders  were  studying  the  Court's  words  carefully  both 
because  of  their  general  political  significance  and  the  effect  on  their  personal 
lives.”  (See  Dally  Worker,  June  18, 1057,  p.  1.) 

(6)  "  ♦  ♦  #  the  decisions  were  a  great  victory  for  the  democratic  rights  of  all 
Americans.  When  the  rights  of  Americans,  Including  Communists,  to  engage 
in  their  constitutional  advocacy  of  socialism  are  upheld,  the  Bill  of  Rights  Is 
thereby  strengthened  in  its  traditional  protection  of  free  speech,  free  association, 
and  free  press  for  all  varieties  of  opinions.”  (See  statement  of  Dorothy  Healey 
Connelly,  chairman  of  Los  Angeles  Communist  Party,  Dally  Worker,  June  21, 
1057,  p.l.) 

(7)  "We  rejoice.  Victory  Is,  indeed,  sweet.  Especially  a  victory  so  long  in 
coming.  A  victory  that  was  gained  against  w!  at  seemed  like  insuperable  odds 
when  the  fight  began.  Of  course,  we  are  elated  that  two  of  this  paper’s  editors, 
Al  Richmond  and  Philip  M.  Connelly,  were  fully  vindicated  by  the  Supreme  Court. 
We  regard  their  direct  acquittal  by  the  Nation’s  highest  tribunal  as  a  resounding 
triumph  for  freedom  of  the  press.  *  ♦  *  We  know  that  •  *  •  thousands  share  In 
our  jubilation.  Let  this  Vonderful  enthusiasm  and  optimism  and  sense  of  self- 
confidence,  generated  by  last  Monday's  victory  (June  17,  1057),  now  be  trans¬ 
formed  Into  the  will  and  energy  to  reap  the  fruits  of  victory  by  Insuring  the 
continued  existence  and  growth  of  the  People’s  World."  (See  People's  World, 
June  22, 1057,  p.  1.) 

(8)  "This  decision  ( Oleta  O'Connor  Yatc*,  el  ah  v.  United  State*  of  America, 
June  17, 1057)  is  the  beginning  of  the  end  of  the  Smith  Act.  •  *  *  By  this  victory 
for  the  rights  of  Communists,  freedom  of  political  opinion  for  all  Americans  has 
thereby  been  made  the  safer  from  the  inroad  of  the  inquisitors  and  the  witch- 
hunters.  It  was  the  growing  revulsion  of  the  American  people  to  these  witch¬ 
hunts  which  has  turned  the  tide.  The  Supreme  Court  has  heeded  this  sentiment, 
and  acted  In  the  best  traditions  of  American  democracy.  *  ♦  *  The  decision  of 
the  Supreme  Court,  while  it  did  not  deal  directly  with  the  issue,  also  struck  a 
blow  at  the  ‘big  lie'  that  the  Communist  Party  advocated  the  violent  overthrow 
of  the  U.  S.  Government."  (Statement  of  the  14  defendants,  People's  World, 
June  22, 1057,  p.  12.) 

(9)  "Recent  Supreme  Court  decisions  In  the  areas  of  civil  rights  and  civil 
liberties  reflect  mounting  domestic  and  international  popular  pressures,  mirror 
the  deep  hold  in  our  country  of  traditions  and  conceptions  of  Individual  free¬ 
doms,  and  themselves  enormously  stimulate,  of  course,  the  continuing  effort 
to  eradicate  the  last  vestiges  of  McCarthyism.  •  *  •  While  there  remains  a 
tendency  toward  'moderation*  in  the  Supreme  Court  so  far  as  Implementing  its 
generally  antisegregation  views  is  concerned,  and  a  pronounced  ambiguity— to 
put  it  mildly — when  it  comes  to  the  rights  of  Communists  and  radicals  in  any 
organizational  sense,  the  present  Court  Is  notably  strong  in  defending  civil 
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liberties  as  these  pertain  to  persons  In  tlielr  Individual  capacities.”  (See  “Ideas 
In  Our  Time”,  by  Herbert  Aptbeker,  Political  Affairs,  July  1957,  pp.  1  and  2.) 

(ID)  “The  National  Lawyers  Guild  *  •  *  has  consistently  maintained  that 
the  Smith  Act  violates  the  guarantees  laid  down  In  the  first  amendment  and 
that  the  type  of  Inquisition  carried  on  by  congressional  committees  and  under 
State  authorities  under  the  pretense  that  all  kinds  of  questions  could  bo  asked 
of  people  regarding  their  political  beliefs,  have  represented  a  dangerous  trend 
in  American  life.  We,  therefore,  hall  the  action  of  the  Supreme  Court  in  these 
cases  ns  a  great  victory  for  the  principles  upon  which  our  country  was  founded.” 
(See  statement  by  Royal  France,  executive  secretary  of  the  National  Lawyers 
Guild,  Daily  Worker,  June  18, 1057,  p.  7.) 

(11)  “The  Elsenhower-Wnrren  Court  has  made  on  impressive  and  heartening 
start  on  the  Job  of  digging  the  Bill  of  Rights  out  from  under  the  rationalizations 
by  which  a  fear-ridden  decade  had  buried  it.”  (See  National  Lawyers  Guild 
quarterly,  Lawyers  Review,  Fall  1057,  p.  70.) 

(12)  ,4The  recent  Supreme  Court  decisions  have  opened  a  new  era  of  freedom 
for  all  of  us.  The  First  Amendment  has  been  put  back  into  the  Constitution. 
Once  more  It  may  become  possible  for  the  non-conformist  to  say  what  is  on  his 
mind  without  fear  of  going  to  jail,  losing  his  job,  being  blacklisted,  or  hounded 
Into  suicide.  •  ♦  •  Our  most  Important  task,  at  the  moment,  Is  to  back  up  the 
Bill  of  Rights  by  writing  our  Senators,  Congressmen  and  editors  in  support  of 
the  Court's  decisions.”  (See  Emergency  Civil  Liberties  Committee  letterhead, 
July  1057.) 

(13)  “A  Return  To  Sanity— The  combined  effect  of  the  rulings  announced 
Monday  (June  17,  1057)  and  other  recent  ones  Is  to  reaffirm  the  basic  vOn- 
stitutlonal  rights  of  Individuals,  to  suggest  definite  limits  on  the  powers  of 
Congressional  Investigating  Committees,  and  to  warn  the  government  against 
abuse  of  its  powers.  Although  the  Court  has  overturned  no  existing  laws,  it 
has  by  now  set  up  a  body  of  opinion  to  curb  the  government’s  reckless  treatment 
of  the  Individual  in  the  name  of  'national  security'.”  (See  “National  Guardian,” 
June  24, 1057,  p.  1.) 

(14)  “Here  at  home,  a  heartening  aspect  of  the  recent  Supreme  Court  dect- 
slons  is  the  fact  that  they  go  a  long  way  toward  destroying  one  of  the  main 
pretexts  for  the  cold  war— the  alleged  worldwide  conspiracy  headed  by  the  USSR 
for  the  violent  overthrow  of  capitalist  governments  including  our  own.  This, 
according  to  Justice  Harlan's  opinion  on  behalf  of  six  Supreme  Court  members, 
the  government  had  been  unable  to  prove  In  the  California  Smith  Act  case.” 
(See  “Bomb  Tests  Must  End  I”  by  Jessica  Smith,  “New  World  Review”,  July 
1057,  p.  4.) 

COM  MUNI8T  PLOT  IN  THE  LABOR  FIELD 

On  January  0,  1058,  eight  persons  were  brought  to  trial  in  Federal  court 
In  Cleveland,  Ohio,  on  “charges  of  conspiracy  to  file  false  non-Communist  union 
officer  affidavits  (form  1081)  with  the  National  Labor  Relations  Board”  under 
a  provision  of  the  Taft-Hartley  law.  According  to  a  Department  of  Justice  re* 
lease  dated  January  23,  1057,  the  indictment  alleged  these  individuals  “were 
aware  that  statements  and  representations  •  •  ♦  made  in  the  affidavits”  deny¬ 
ing  membership  in  the  “Communist  Party,  were  false.”  The  indictment  accused 
the  defendants  of  conspiring  “to  fake  resignations  from  the  Communist  Party 
and  conceal  the  plot  by  using  aliases,  secret  codes,  and  other  deceptions.”  (See 
The  Evening  Star,  Washington,  D.  O.,  Jaruary  24,  1057,  p.  A-30.) 

Two  of  the  defendants,  Marie  Reed  Haug  and  her  husband,  Fred  Haug,  are 
also  charged  with  having  signed  false  non-communist  affidavits  In  a  previous 
indictment.  The  other  six  defendants  who  allegedly  conspired  with  the  Haugs 
to  willfully  violate  the  Taft-Hartley  law  provision  r*ere :  Edward  Joseph  Chaka, 
Hyman  Lumer,  Sam  Reed,  Andrew  Remes,  Eric  Jerome  Reinthaler,  and  James 
S.  West.  This  case  was  the  first  of  its  kind  in  which  prosecution  was  instituted 
by  the  Department  of  Justice.  The  indictment  charged  a  direct  relationship 
between  alleged  subversives  In  the  labor  field  and  national  leaders  of  the  Com¬ 
munist  Party,  U.  S.  A.  Listed  in  the  indictment  ns  coconspirators  but  not  as 
defendants  were  the  following  eight  known  Communist  officials:  Joe  Brandt, 
Martin  Cbancey,  Gus  Hall,  Frank  Hashmall,  Anthony  Krchmarek,  Steve  Nelson, 
Sidney  Stein,  and  John  Williamson.  Since  their  January  1057  Indictments,  the 
defendants  have  been  supported  by  two  newly  created  defense  organizations  In 
the  Midwest  According  to  recent  letterheads,  Mrs.  Betty  Chaka,  is  Secretary 
of  the  Committee  for  Taft-Hartley  Defendants,  room  202,  2014  East  105th  Street, 
Cleveland  6,  Ohio ;  and  Rev.  Harold  H.  Hester  and  Harry  J.  Canter  are  affiliated 
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with  Iho  Provisional  Committee  In  Aid  Victims  of  TnrMlnrtlcy,  rmuii  402,  180 
West  Madison  Street,  Chicago  2,  111.  (Hoc  Nnllonnl  Guardian,  December  23, 
1057, 

An  chairman  nf  Iho  Provisional  Commute*  to  Aid  Victims  of  TafMInrUey, 
Cantor  la  a  veteran  of  Iho  Communist  movement  In  llm  Hulled  Hlnlen.  In 
10&),  he  wita  a  Communist  entidldalo  for  governor  of  the  Commonwealth  of 
Massachusetts.  During  (hat  period,  he  served  1  year  tn  n  Miuoutehusclts  Jail 
for  carrying  n  banner  'In  Boston's  Snm>  and  Vauzcill  demonstration,  dcnonnr- 
tug  dovernor  Fuller  ns  the  murderer  of  these  two  workers  ♦  ♦  Colder 
war  listed  or  on  Instructor  At  the  Communist  Abrnhnm  litncoln  Heliool  In  Chicago, 
III,  during  Ur  11113  fall  scKMlmu  (Hoc  Special  Commllteo  on  Uii-Aiuerlenn 
Activities,  Appendix  IX,  1041,  p.  21*2;  8|iecinl  Committee  to  InvcRltgale  (Join- 
immlst  Activities  In  the  United  States.  InveRtlgnlhm  of  Communist  Pnqtngnmln, 
pt*  IS,  vol.  4,  11X30,  |t,  757;  and  llUAC,  (lulde  to  Subversive  Organizations  ami 
publicnttons,  1057,  p.  0.) 

In  1053,  CAUter  war  sccrolnry  of  the  James  Keller  Defense  Committee  of  room 
825, 431  South  DearlHirn  Street  .Chicago  5,  III.  This  organization  wan  apparently 
n  defense  front  for  James  A.  Keller  who  had  been  "ordered  dc|Rirled  hi  1053  on 
charges  of  past  membership  tn  the  Communist  Parly."  A  1055  indictment  against 
Keller  was  dismissed  Inst  year  when  the  Snpromo  Court  ruled  hi  the  ease  of 
Vnitcd  States  of  Afuertcn  v.  George  L  WRAorfcA,  that  "an  nllen  awaiting  deporta- 
lion  was  not  compelled  to  answer  questions  about  Communist  aellvItloR.  Accord¬ 
ing  to  the  June  23,  1057,  Issue  of  The  Worker,  Sunday  edition  of  the  recently 
defunct  Communist  Dally  Worker,  Canter  wrote  a  congratulatory  Idler  lo  thin 

nier'a  editor.  (Boo  Dally  Worker,  May  17,  1057,  p.  3;  and  Firing  Line,  July 
057,  pp.  0  and  7.) 

Tho  Provisional  Committee  to  Aid  Victims  of  TAft-Unrtley  Is  currently  using 
the  office  facilities  of  the  Chicago  Joint  Defense  Committee  (o  Defeat  the  Binllb 
Act.  Formerly  known  ns  the  Claude  Ltghtfoot  Defonso  Committee,  the  Chicago 
Joint  IVfonso  Committee’s  October  1057  letterhead  reflects  their  following  officers : 
Iahhi  Kalren,  chairman;  John  T.  Dcrnard,  vice  chnlrnmn;  Ueraldino  Light  foot, 
projects  director  and  Hlchard  Crllcy,  publicity  and  research.  Kaizen,  Dernnrd 
and  Crllcy  were  Identified  as  members  of  the  Communist  Parly  before  the  House 
Committee  on  Un-American  Activities  In  1052.  Doth  Half  on  and  Crllcy  have 
been  listed  as  Communist  leaders.  Like  Canter,  Geraldine  Light  foot  am)  Kaizen 
are  former  Instructors  of  the  aforementioned  Abrnhnm  Lincoln  School.  (Bee 
HUAO,  Annual  Report,  1052,  pp.  20  and  31;  and  HUAO,  testimony  of  Walter  8. 
Steele  Regarding  Communist  Activities  In  the  United  Btntes,  1047,  p.  52.) 

Special  Notic*.— Onr  28-page  1057  Firing  Line  Index  Is  now  ready.  Paper- 
bound  1057  edition*,  with  Index,  are  available  for  $3  a  copy.  Bend  your  Idler 
requests  directly  to  the  National  Americanism  Commission,  The  American  legion, 
Post  Office  Box  1055,  Indianapolis,  Ind. 


I  From  Ihe  American  Legion  Firing  Line,  vol.  VI,  No.  13.  July  1, 1957] 

Recent  Decisions  op  the  supreme  Court  op  tub  United  States 

In  Us  December  31,  1056  report  to  the  Senate  Committee  on  tho  Judiciary, 
the  Internal  Security  Subcommittee  sharply  declared  certain  Supreme  Court 
decisions  have  •‘seriously  restrained  the  course  and  progress  of  America’s  struggle 
against  Its  domestic  Communist  enemies.'*  While  these  rulings  have  "created 
legislative  problems*’  in  Congress,  The  American  Legion,  In  a  1050  National  Con¬ 
vention  resolution,  stated  the  Supreme  Court  "has,  in  all  practical  effect,  repealed 
Article  Ten  of  the  Bill  of  Rights  of  our  Constitution."  For  a  better  under¬ 
standing  of  the  background  of  these  aforementioned  assertions,  let  us  examine  13 
of  the  following  more  Important  Supreme  Court  decisions  In  the  field  of  Internal 
security: 

1953  RULINGS 

1.  Cow  Montreal*  A  of  Pcnntylvonio  v.  Store  Nelson  (April  2,  1050.)  Steve 
Xe)9on,  "ah  acknowledged  member  of  the  Communist  Party,  was  convicted  In 
the  Court  of  Quarter  Sessions  of  Allegheny  County,  Pennsylvania,  of  a  violation 
of  the  Pennsylvania  Sedition  Act  and  sentenced  to  Imprisonment  for  20  years 
and  to  a  fine  of  $10,000  and  to  costs  of  prosecution  In  the  sum  of  $13,000."  While 
the  State's  superior  court  affirmed  the  conviction,  the  Supreme  Court  of  Penn¬ 
sylvania  subsequently  reversed  the  lower  court’s  ruling  on  the  grounds  that 
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indy  Federal  Inw  npplUnl  to  such  oftensi*.  (Set*  Supreme  Court  of  llu*  United 
Slalom,  No.  10— October  'IVrin,  1055,  |«ige*  1  mtfl  2.) 

In  (iftlrinliiK  Uin  dominion  of  Pennsylvania's  lilxli  I  ho  Supremo  Court 

of  the  United  States  hold  Hint  Congress,  "In  ojinotlnx  Uio  Smith  AH  of  1010,  tho 
Intornnl  Security  Art  of  1050,  nod  tho  Communist  Conlrol  Aot  of  1054,  bad 
Intondod  to  occupy  tho  Hold  of  sedition  to  tho  exclusion  of  State  legislation  on 
tho  wimo  KiitiJi'otl  mid  Hint,  nceordlngly,  tho  Pennsylvania  Sedition  Art  war  un* 
oiiforoonldo.  A«  it  rrsnll  of  thin  decision,  comparable  Rod  It  ton  Imwh  In  41  ottior 
Hlalcs  woro  likewise  rondoml  Ineffective  rind  tho  work  of  Slate  legislative 
conunlllecs  Investigating  (Vnnmunlsf  |>enotrntlon  won  seriously  curtailed.”  (Heo 
Intornnl  Horiirlfy  Hulicomiiifltcc,  Reiiort  for  tho  Year  1050,  Sort  Ion  XII,  lingo 
218.) 

Throe  Supremo  Court  Justices  fltrd  dissenting  opinion*  In  thin  rase.  They 
declared  “tho  Stnto  nnd  nnttonnl  legislative  bodies  havo  legislated  within  con* 
Ht Itutlorml  limits  so  ns  to  nltow  tho  widest  participation  by  tho  Inw  enforce¬ 
ment  officers  of  the  ros|M5ollvo  govern  merits.  Tho  Individual  States  woro  not 
told  thnt  they  nro  imwcrloss  to  punish  lornl  arts  of  sedition,  nornlnnlly  di¬ 
rected  against  tho  Uni  tori  States.  Courts  should  not  Interfere.  We  would  re- 
verso  tho  Judgment  of  tho  Supremo  Court  of  Pennsylvania,"  (Bee  Supreme 
Court  of  tho  United  States,  No.  10— October  Term,  Minority  Decision,  1955, 
Ii.  II.) 

On  April  25,  1950,  35  Htato  Attorney  Generals  petitioned  the  Supreme  Court 
“for  rehearing  of  decision  or  April  2,  1050,"  and  warned  “It  Is  clangorous  to 
public  safety  nH  well  as  to  State  Security  to  leave  the  States  Impotent  to  regu- 
Into  acts  of  sedition  or  subversion  occurring  within  Hlnto  borders"  This  peti¬ 
tion  dcolnred  “tho  majority  opinion  (of  tho  Supremo  Court)  Is  believed  to  b©  In 
error  In  falling  to  bavo  coiiMldercd  and  ruled  upon  that  portion  of  tho  record 
showing  separable  counts  of  Iho  Indictment  against  Steve  Nelson  charging 
criminal  conduct  with  a  view  to  overthrowing  and  destroying  by  force  and  vio¬ 
lence  tho  government  of  tho  Commonwealth  of  Pennsylvania  as  well  as  tho 
Government  of  Iho  United  States  of  America."  (Seo  Supreme  Court  of  the 
United  States,  No.  10— October  Term,  1955,  Petition  for  Rehearing  of  Decision 
of  April  2, 1950,  pp.  1 , 0, 7  and  8.) 

Tho  Attorney  General  of  New  York,  In  a  separate  brief  filed  with  the  Supreme 
Court  on  May  10,  1050,  joined  tho  other  85  Htato  Attorney  Generals  In  peti¬ 
tioning  for  a  rehearing  of  the  high  court’s  decision  In  the  Steve  Nelson  case. 
In  tho  form  of  o  brief  order  Ignoring  the  State  Attorney  Generals’  petition, 
tho  Supreme  Court  announced  on  May  14,  1950,  It  had  refused  to  reconsider  Its 
April  2,  1950,  decision  Invalidating  State  sedition  laws.  Fourteen  bills  have 
been  Introduced  In  tho  Houso  of  Ilepresen  la  lives  and  two  In  the  United  States 
Senate,  for  remedial  action  to  permit  each  State  to  enact  anti-sedition  legis¬ 
lation  within  Its  own  limits.  (See  “Dally  Worker,"  May  15,  1956,  p.  8.) 

2.  Harry  Slochower  v.  The  Hoard  of  Higher  Education  of  The  City  of  Nov* 
York  (April  9,  1050.)  Harry  Slochower,  an  associate  professor  at  Brooklyn 
College,  New  York  City,  appeared  before  the  Senate  Internal  Security  Sub¬ 
committee  and  Invoked  the  Fifth  Amendment  when  asked  whether  he  had  been 
a  member  of  the  Communist  Party  during  1910  and  1011.  Shortly  after  his 
appearance  before  this  congressional  committee,  “Slochower  was  notified  that  he 
was  suspended  from  his  position  •  •  •  three  days  later  bis  position  was  de¬ 
clared  vacant  ’pursuant  to  the  provisions  of  Section  003  of  the  New  York  City 
Charter’.”  (8ee  Supreme  Court  of  the  United  States,  No.  28— October  Term, 
1955,  pp.  2  and  3.) 

In  deciding  this  case,  the  Supreme  Court  reversed  all  lower  court  rulings 
and  “held  unconstitutional  •  •  •  section  003  of  the  New  York  City  charter, 
which  provided  for  the  discharge  of  any  city  employee  who  pleaded  the  privilege 
against  selMncrlmfnatlon  to  avoid  answering  a  question  relating  to  official 
matters."  The  Internal  Security  Subcommittee  reported  recently,  “as  a  result 
of  the  Court’s  decision  In  this  case,  proceedings  already  hare  been  commenced 
to  compel  the  reinstatement  of  more  than  a  dozen  teachers  in  New  York  City 
educational  Institutions."  (See  Internal  Security  Subcommittee,  Report  for 
the  Year  1950,  Section  XII,  page  21&) 

Dissenting  from  the  majority  opinion,  three  Supreme  Court  Justices  wrote 
the  “Court  finds  it  a  denial  of  due  process  to  discharge  an  employee  merely 
because  he  relied  upon  the  fifth  amendment  plea  of  selMncrimfnat!on  to 
avoid  answering  questions  which  he  would  be  otherwise  required  to  answer. 
We  assert  the  contrary— the  city  does  have  reasonable  ground  to  require  its 
employees  either  to  give  evidence  regarding  facts  of  official  conduct  within 
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lliclr  knowledge  or  to  give  tip  tlio  iMwtllmiM  they  hold  *  *  •  Numerous  •  ♦  * 
colleges  mul  util  vend  lie*  have  I  rented  the  pleit  of  llm  llflli  amendment  oh  n 
Jmd  Mention  for  dismissal  of  fneulty  momborn.  When  cdueuthoml  Institutions 
themsolvca  fool  tlio  Impropriety  of  rcNcrvIng  full  disclosure  of  facto  from  duly 
nulhorlitcd  official  investigations,  vim  wo  pnqvrly  wt>’  11  «‘liy  cnmint  profit 
Itself  agntU'd  such  conduct  l»y  Its  teachers 7"  (See  Supremo  Court  of  (Iso  United 
Stale*.  No.  SM~  October  Tor  in,  Minority  Decision,  M55,  pages  2,  fi,  mid  0.) 

In  another  lolaortly  opinion,  a  fourth  Supremo  Court  Justice  divhircd  "I 
dissent  Ihvuukc  I  think  the  Court  Iuik  misconceived  the  imturo  of  Section  003 
nit  construed  and  applied  hy  the  Now  York  Court  of  ApjkmiIn,  and  him  unduly 
circumscribed  tho  power  of  tho  Hluio  to  ensure  Iho  (juitllttoallnim  of  1M  touchers." 
Complying  with  tho  Supremo  Court  ruling,  Slnelmwer  wim  rolnsiatod  us  a  pro 
feasor  of  (lorinau  with  Imek  |my  mid  Interest  of  about  $10,000.  ll|sm  IiIm  re¬ 
instatement,  ho  was  ImuuHtlatoly  suspended  hy  Brooklyn  College  President 
Harry  Uldconse,  "on  a  broader  charge  of  conduct  unbecoming  a  inomhor  of 
tho  slnfT."  On  Kohruary  20,  M57,  Iho  ovo  before  Ida  scheduled  appearance 
before  Iho  Now  York  Oily  hoard  of  higher  education  "on  charges  of  misconduct," 
Slochower  unoxiuvledly  announced  Ids  Intent  Ion  to  resign  from  tho  juihllo 
school  system.  (See  Supremo  Court  of  tho  United  Stales,  No.  23  October  Term, 
Minority  IHvhdon,  Uk\\  page  l;  "Tho  Now  York  Times,"  February  27,  1057, 
I vi go  C  M:  ami  "Tho  Philadelphia  lmpdror,"  Kohruary  27,  1057,  page  14.) 

3.  Com  mint  f*f  /Vrt|\  I/.  N.  «t«  v.  tfuhm.iliv  AvHvUkn  Uontrot  Itoant  (April  30, 
1050).  Tho  Supremo  Courl  "reversed  and  remanded  an  order  of  the  Subversive 
Activities  Control  Hoard  directing  the  Communist  Parly  of  the  United  Slates  to 
register  with  tho  Attorney  lleiiernl  as  a  'Coiiumndst-Hcllnii1  organisation,  ns  re 
qutred  hy  tho  Subversive  Activities  Control  ( Intermit  Security)  Act  of  1050.  The 
majority  opinion  in>1  Med  out  Unit  the  lestliuony  of  three  witnesses  before  the 
Hoard  may  have  Ihvii  'tainted,’  In  view  of  evidence  of  their  |K>sslhle  ivrjury 
adduced  subsequently  to  Iho  Issuance  of  tho  Hoard's  order."  (See  Internnl 
Security  Sulvommlltcc,  llc)>ort  for  the  Yoar  Mod,  see.  XII,  p.  2IH.) 

Three  Supremo  Court  Justices  tiled  a  dissenting  opinion  In  this  ease.  They 
argued  that  the  Supreme  Courl  "refuses  to  pass  on  the  liuiKirluul  quest  tons 
relating  to  the  eons!  It  id  handily  of  tho  Internal  Sivnrlly  Act  of  1050,  a  bulwark 
of  tho  congressional  program  to  conduit  Iho  meiiaco  of  world  communism. 
HoUevlug  that  tho  Court  hen'  disregards  Us  plain  responsibility  and  duly  to 
divide  l hose  Important  constitutional  questions"  Justice  Tom  Clark  said  "l 
cannot  Join  In  Us  action."  (Seo  Supremo  Court  of  Iho  United  Slates,  No.  48— 
October  Term,  Minority  Decision,  1055,  p.  3.) 

In  strong  language,  Justice  Clark's  minority  opinion  declared  "I  have  not 
found  any  case  In  the  history  of  the  Court  where  Important  constitutional  Issues 
have  Invn  avoldeil  on  such  a  pretext  ♦  ♦  •  in  this  ease  the  motion  itself  was 
wholly  Inadequate  and  even  if  the  testimony  of  all  throe  challenged  witnesses 
wen'  omit  toil  from  the  reeortl  the  n'sult  could  not  have  boon  different.  There 
is  no  reasonable  basis  on  which  we  could  say  that  the  Court  of  Apitcnls  has  abused 
Us  discretion.  I  abhor  the  use  of  iwrjurcd  testimony  as  much  ns  anyone,  hut 
we  must  nvogntio  that  never  before  have  mere  allegations  of  perjury,  so  fltmsity 
supported,  been  considered  gnnmds  for  reoponlug  a  proceeding  or  grunting  a  new 
trial.  The  Communist  l'nrty  makes  no  claim  that  the  Uovernmont  knowingly 
used  false  testimony,  and  It  Is  far  too  realistic  lo  contend  that  tho  Hoard’s  action 
will  bo  any  dtfforeut  on  remand." 

Continuing  his  dissenting  opinion,  Justice  Clark  stated:  '*Thc  only  purpose  of 
this  procedural  maneuver  Is  to  gain  additional  time  before  the  order  to  register 
can  become  effective.  This  proceeding  has  dragged  out  for  many  years  uow,  and 
the  function  of  the  Hoard  remains  suspended  and  the  congressional  purpose  frus¬ 
trated  at  a  most  critical  time  in  world  history.  Ironically  enough,  we  arc  re¬ 
turning  the  case  to  a  Board  whose  very  existence  is  challenged  on  const Uutlonal 
grounds.  We  are  asking  the  Board  to  pass  on  the  credibility  of  witnesses  after 
we  have  refused  to  say  whether  it  has  the  power  to  do  so.  The  constitutional 
questions  are  fairly  presented  here  for  our  decision.  If  all  or  any  part  of  the 
act  Is  unconstitutional  U  should  be  declared  so  ou  the  record  before  us.  If  not, 
the  Nation  is  entitled  to  effective  operation  of  the  statute  deemed  to  be  of  vital 
importance  to  its  well-being  at  the  time  it  was  passed  by  the  Congress  *  *  *"  (See 
Supreme  Court  of  the  United  States,  No.  48— October  Term,  Minority  Decision, 
1955,  PP-  3, 5,  and  G.) 

The  Firing  Line  of  May  15,  1057,  page  43,  reported  the  Subversive  Activities 
Control  Board,  in  a  reaffirmed  order  (modified  report)  dated  December  18, 1968, 
'‘recommended  that  the  United  States  Court  of  Appeals  for  the  District  of 
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€ *o1  iiinbla  din  nil  fi fflrm  tho  Hoard'*  order  entered  April  20,  1052,  requiring  tin* 
('ninimnitHt  Party  of  Ilia  (fttllCMl  Slide*  (o  register  nun  Communist-fiction  organ* 
Irntlun  under  mnllon  7  of  Clio  Subversive  Aetlvltlo*  Control  Art  of  1050."  The 
romtUlulloiinl  question  of  (ho  aforementioned  art  "will  undoubtedly  bo  raised 
again  nnd  passed  ui*m  by  flm  (Supremo)  Court  on  n  future  npjienl."  In  a  fnoth- 
|o  forestall  reglMlrntlon  n«  iigenlx  of  n  foreign  |xjwer,  repre*enlntlvex  of  the 
Communist  Pnrly  on  Juno  0,  1057,  u*ed  llio  Utinton  H.  dvnekn  v.  U,  S.  A,  ease 
(Hoe  p.  8  of  IM*  Issue)  (o  demand  access  to  c^iiiltifent fnl  Federal  Bureau  of  In* 
vestlgnlloh  re|K)ri*.  (Hen  Internal  Security  Htibeomm litre*,  ItefmrL  for  Hie  Year 
11850.  mw  XII,  p.  210;  mnl  Clio  Now  York  Time*,  June  8,  1057,  p.  10.) 

•I.  Kvndrtvk  At,  Colo  v.  Bhitip  Young  et  ah  (June  11,  J050).  Kendrick  M.  Cole, 
a  food  ttnd  drug  ln*|>ector  for  tbe  New  York  District  of  the  Food  rind  Drug 
Administration,  Department  of  Health,  Kdueatlon,  and  Welfare,  wn*  suspended 
without  pay  In  November  1953  "landing  Itivcsllgnllon  to  determine  whether  hi* 
employment  should  Ikj  fermlnnled."  When  confronted  with  eharge*  of  alleged 
subversive  nellvllle*,  he  dcellncd  to  answer  the*o  eharge*  or  wpiest  a  hearing. 
Hnlwefjuently,  llio  Secretary  of  the  Department  of  Health,  Kdueatlon,  and  Wel¬ 
fare,  determined  that  Colo’*  "continued  employment  wa*  not  'clearly  consistent 
with  the  InteroHt*  of  national  security*  nnd  ordered  the  terminal  Jon  of  hi*  em¬ 
ployment."  (Heo  Hupreme  Court  of  the  United  Hlate*.  No.  442-  October  Term, 
1055,  pp.  2nnd  8.) 

After  Colo**  iip|»enl  to  tho  Supremo  Court,  the  Judicial  body  uj*et  the  Govern- 
ment'M  fieri nl on  In  till*  case,  and  ruled  a  "Federal  employee  ean  1**  fired  a*  a 
xoeurly  risk  only  If  he  Imld*  n  'sensitive*  is>slllon."  Cole’*  position  with  the 
Food  and  Drug  Admlnlxtrntlon  wa*  classified  a*  nonsensltlve.  Speaking  lx*  fore 
the. ‘<811)  annual  convention  of  the  Popart  men  t  of  Pemisylvnnln  American  Legion 
In  July  1 050,  tho  chairman  of  llio  House  Committee  on  Un-American  Activities, 
Frauds  M.  Walter,  declared:  'The  United  Slates  Hupreme  Court**  went  decision 
overturning  (lie  law  under  which  Federal  employee*  could  be  fired  for  alleged 
Communist  a**oelntlon*  bn*  bad  tbe  effect  of  opening  tbe  entire  Government  'to 
llio  Infiltration  of  our  mortal  encode*'."  (Hee  tbe  Philadelphia  Inquirer,  July  21, 
1050,  p.  1 ;  nod  Dally  Worker,  June  12, 1050,  p.  1.) 

In  a  dlxxontlng  opinion,  three  Hupreme  Court  Justices  clearly  remarked:  "Wo 
believe  the  Court's  order  ha*  atrleken  down  the  moat  effective  weapon  against 
subversive  activity  available  to  Ihc  Government  •  ♦  •  (and)  might  leave  the 
tlovernincnt  houcycotnlicd  with  subverslvo  employee*  •  •  •  It  I*  not  realistic 
to  any  that  the  Government  can  lx*  protected  merely  by  applying  the  ad  to 
sensitive  Job*.  Ono  never  know*  Just  which  Job  I*  sensitive."  (Hee  Supreme 
Court  of  the  United  State*,  No.  442— October  Term,  Minority  Derision,  1055,  pp. 
2  nnd  5.) 

5.  Steve  Nclnon  ( Stephen  Mcnaronh )  cl  ah  v.  United  Staten  of  America  (Oc¬ 
tober  10,  1050.)  Five  Communist  Party  leader*  In  western  Pennsylvania, 
namely,  Stove  Nelson,  William  Albertson,  Benjamin  L.  Cnreathcrs,  James  II. 
Dolscn  nnd  Irving  Wclssman,  convicted  of  advocating  tho  overthrow  of  the 
United  State*  Government  by  force  and  violence,  were  freed  and  granted  new 
trials  by  another  Supremo  Court  ruling.  Tho  Court  stated  that  Joseph  D. 
MazscI,  a  principal  Government  witness  "may  have  lied”  In  tho  defendants'  first 
trial.  Two  weeks  prior  to  the  high  court's  decision,  the  United  States  Depart¬ 
ment  of  Justice  asked  tho  Supremo  Court  "to  send  tho  ense  back  for  dfderml- 
nation  as  to  Master*  credibility.  It  said  It  believed  tho  testimony  ho  had  given 
was  the  truth,  but  statements  he  made  before  other  tribunals  had  cast  doubt  on 
his  credibility."  With  three  dissenters,  tho  Supreme  Court  denied  the  Govern¬ 
ment’s  motion  and  vacated  a  lower  court  Judgment.  (See  the  New  York  Times, 
October  11,  1050,  p.  C-10;  and  the  Washington  Post  and  Times  Herald,  October 
11, 1056,  p.  1.) 

1957  RULINGS 

6.  Ben  Bold  v.  United  Staten  of  America  (January  28,  1957.)  Ben  Gold, 
former  president  of  the  now  defunct  International  Fur  and  Leather  Workers 
Union,  "swore  before  the  National  Labor  Relations  Board  on  August  30,  1950. 
that  ho  was  not  a  member  of  the  Communist  Party  nor  affiliated  with  It.  He 
had  announced  his  resignation  a  few  days  previously."  The  Government  subse¬ 
quently  claimed  Gold  "lied  when  he  made  the  oath,  required  by  the  Taf t-Hartley 
Act,  and  that  the  resignation  had  no  real  meaning."  He  was  indicted  In  1953 
and  was  later  convicted  of  falsifying  the  non-Communlst  affidavit.  (See  the 
Washington  Post  nnd  Times  Herald,  January  29, 1957,  p.  A-10.) 
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III  a  Bp] it  decision  ordering  a  now  trial,  tho  Supremo  Court  held  that  wheu  the 
Federal  Bureau  of  Investigation  inadvertently  questioned  three  members  of  the 
Gold  Jury  in  "probing  nn  unrelated  case,"  such  notion  by  tho  FBI  wum 
M  'official  Intrusion  Into  the  privacy  of  tho  jury.’  It  acknowledged  the  violation 
was  unlutonttnl  but  this  'does  not  remove  tho  effect  of  the  intrusion*."  Resulting 
from  this  decision,  the  Government  announced  on  May  0,  1057,  Its  dismissal  of 
tho  Gold  case  "since  the  alleged  commission  of  the  crime,  and  careful  reappraisal 
of  the  ovldeneo  against  Gold  has  led  to  tho  conclusion  that  certain  material  evi¬ 
dence  Is  not  available.  'Considering  tbls  loss  of  testimony  iu  light  of  the  age 
of  the  case  It  was  concluded  that  Gold  could  not  be  successfully  retried'."  (See 
tho  Washington  Post  and  Times  Heratd,  May  10, 1057,  p.  A-12.) 

Four  Supreme  Court  Justices  filed  dissenting  opinions.  Three  charged  that 
the  FBI  Interviewing  incident  had  "no  effect  upon  the  Jurors  adverse  to  the 
defendant"  In  a  very  strongly  worded  separate  minority  opinion,  Justice  Clark 
declared :  "I  am  •  •  •  disturbed  by  the  refusal  of  the  Court  to  decide  •  •  •  Im¬ 
portant  questions  urged  upon  us  ♦  •  ♦  Among  these  are  tho  applicability  of 
the  perjury  rule  of  evidence  to  the  false  statement  statute  •  •  •  admissibility 
of  evidence  of  prior  activity  In  the  Communist  Party  to  disprove  the  sincerity  of 
a  resignation  therefrom,  the  use  of  expert  witnesses  to  prove  continuing  mem¬ 
bership  and  tho  correctness  of  the  Court's  charges  as  to  membership  in  the 
Party,  etc.  •  •  •  The  refusal  of  the  majority  (this  Supreme  Court  decision) 
today  to  pass  upon  them  thus  deprives  the  Federal  Judiciary  of  this  Court's 
opinion,  which  renders  today’s  error  multifold.  It  will  cause  undue  hardship 
in  the  trial  of  all  of  these  cases,  not  only  on  the  Government  but  on  the  de¬ 
fendants  as  well  •  *  ♦"  (Seo  Supremo  Court  of  the  United  States,  No.  137— 
October  Terra,  Minority  Decision,  1050,  p.  2.) 

7%  Rudolph  Sch\carc  v.  Board  of  Bar  Examiner*  of  the  State  of  Net©  Mexico 
(May  6, 1057)*  In  examining  Rudolph  Schwnre’s  application  for  admission  to  the 
New  Mexico  State  Bar,  the  Board  of  bar  examiners  denied  "Schware  the  right 
to  take  the  bar  examination"  because  of  bis  admissions  concerning  membership 
In  the  Communist  Party  from  1032  to  1040  and  other  criminal  activities.  After 
appealing  to  the  New  Mexico  Supreme  Court,  this  body  concurred  with  the  State 
in  denying  Schware's  motion.  This  Court  stated  ("Schware's  membership  In 
the  Communist  Party),  together  with  his  other  former  actions,  In  the  use  of 
aliases  and  record  of  arrests,  and  his  present  attitude  toward  those  matters,  were 
the  considerations  upon  whtch  (we  approved  the  denial  of  his  application.)" 
Adversely,  claiming  "there  Ks  nothing  In  the  record  which  suggests  that  Schware 
has  engaged  in  any  conduct  during  the  past  15  years  which  refiects  *  1  • 
(against)  ♦  ♦  •  his  character",  the  Supreme  Court  of  the  United  States  con¬ 
cluded  that  Schware's  "past  membership  In  the  Communist  Party  does  not  justify 
an  inference  that  he  presently  has  bad  moral  character  •  ♦  •.  There  Is  no  evi¬ 
dence  in  the  record  which  rationally  Justifies  a  finding  that  Schware  was  morally 
unfit  to  practice  law."  ( See  United  StAtes  Supreme  Court,  No.  02— October  Term, 
1053,  pp.  0,7, 13, 14.) 

8.  KupAaef  Konlgsbcrg  v.  The  State  Bar  of  California  and  the  Committee  of 
Bar  Examiner *  of  Me  State  Bar  of  California  (May  6, 1957).  Raphael  Koniga- 
berg,  In  applying  for  admission  to  the  California  State  Bar,  the  "State  Committee 
of  Bar  Kxamlnuers  ♦  *  *  refused  to  certify  him  to  practice  law  on  the  grounds 
he  had  failed  to  prove  (1)  that  he  was  of  good  moral  character  and  (2)  that  he 
did  not  advocate  overthrow  of  the  Government  of  the  United  States  or  California 
by  unconstitutional  means."  Like  the  aforementioned  Schware  decision,  the 
Supreme  Court  upset  the  State’s  ruling  and  upheld  the  right  of  Konlgsberg  to 
practice  law.  Iu  his  dissenting  remarks,  a  Supreme  Court  Justice  claimed  "what 
the  (Supreme)  Court  has  really  done  •  •  ♦  Is  simply  to  Impose  on  California 
Its  own  notions  of  public  policy  and  judgment.  For  me,  todays'  decision  repre¬ 
sents  an  unacceptable  intrusion  into  a  matter  of  State  concern."  (See  Supreme 
Court  of  the  United  States,  No.  5 — Octolier  Term,  Minority  Decision,  1056,  pp.  1 
and  36.) 

0.  United  State *  of  America  v.  George  /,  IWAwtcA  (April  28, 1957).  George 
I.  Wltkovlch,  a  former  employee  of  the  Slovantan-EngUsh  language  newspaper 
Protveta ,  was  ordered  deported  in  1053  for  membership  in  the  Communist  Party. 
When  the  United  States  attempted  to  deport  him  to  Yugoslavia,  that  country 
refused  to  admit  Wltkovich.  Remaining  in  the  United  States,  he  was  subject  to 
the  supervision  of  the  Attorney  General,  which  was  made  possible  by  a  statute 
of  the  Immigration  and  Nationality  Act  of  1952.  In  October  1955,  he  was  Indicted 
"for  having  refused  to  answer  questions  about  his  activities,  including  whether 
he  had  attended  Communist  meetings  since  the  deportation  order  was  issued  ” 
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When  Federal  District  Court  (iminhofl  the  Indictment,  the  Government  npj>ealcd 
directly  to  tin*  Supreme  Court.  The  Government  cJ<i Itucnl  that  If  the  lower  court 
ruling  whh  upheld,  It  “would  hnmjier  •  •  •  (the  Government)  efforts  to  control 
subversive  aliens  and  would  Jeopardize  Internal  swrurlty.”  The  Government 
lHiInted  out  that  more  than  3,000  deportation  cases  could  be  alTccted  by  the  ruling.” 
(See  the  New  Vork  Times,  April  SO,  1057,  p.  0-1  1.) 

Hullng  against  the  Government's  motion,  the  Supremo  Court  wild  that  “an 
alien  awaiting  deiKirtntlon  w'oh  not  cnni]K>Iled  to  answer  questions  al>out  Com¬ 
munist  activities.”  In  a  minority  opinion,  two  Supreme  Court  Justices  claimed 
tluit  tho  “majority  (Supreme  Court)  decision  strlp]>cd  the  Attorney  (Jcncral  of 
an  'Important  |wwer*  necessary  to  the  protection  of  Internal  security.”  (See 
Ilio  New  York  Times,  April  SO,  1057,  p.  0-11.) 

10.  United  State*  of  America  v.  Mr*.  Antonio  Hcntner  (.May  20,  1057). 
While  under  a  deiHirtntlon  order  In  April  1053  “on  the  ground  that  she  was  a 
memlHT  of  the  Communist  Tarty,”  Mrs.  Antonio  Sentner  was  served  an  order 
by  the  Attorney  General  to  terminate  membership  In  this  subversive  organiza¬ 
tion.  When  a  Federal  district  court  criticized  the  Immigration  and  Naturaliza¬ 
tion  Service  for  lls  handling  of  the  nise,  the  Department  of  Justice  applied 
directly  to  the  Supreme  Court.  Upholding  the  lower  court,  the  high  court  ruled 
“the  Justice  Department  lacks  nulhorlty  to  ban  Communist  nctlvlty  by  an  alien 
who  has  Ih'cii  under  a  deflation  order  for  six  months.”  In  a  dissenting 
opinion,  two  Supreme  Court  Justices  warms!  that  this  decision  “makes  Ineffec¬ 
tive  those  clauses  of  the  McCarmn- Waller  Immigration  (Immlgrallon  and  Na¬ 
tionality)  Act  of  11152  which  'are  vitnl  to  effectuation  of  the  punwso  of  Congress 
in  controlling  subversives  whoso  order  of  deiwrtatlon  has  been  forestalled  by 
technical  difficult  los\”  (Sec  the  Washington  Tost  and  Times  Herald,  May  21, 
1057.) 

11.  Max  Uatyvrtn  v.  United  State*  of  America  (May  30,  1057).  When  Max 
llal|»erlut  n  New  York  lawyer,  was  culled  before  a  llrooklyn,  X.  Y.,  grand  Jury, 
“Investigating  corruption  In  the  Bureau  of  Internal  Revenue,”  he  refused  to 
answer  certain  questions  on  the  grounds  that  ft  may  tend  to  Incriminate  him. 
Hattierin  was  subsequently  indicted.  At  his  trial,  he  rcj»catcd]y  Invoked  the 
Fifth  Amendment  wheu  asked  the  same  questions  he  had  refused  to  answer  be¬ 
fore  the  grand  jury.  Trior  to  Ilntiierln's  conviction,  the  trial  judge  Instructed 
the  jury  “that  Mr.  l!nli>crin*s  claim  of  his  constitutional  privilege  not  to  be  a 
witness  against  himself  could  be  considered  in  determining  what  weight  should 
be  given  to  his  testimony.”  (See  the  New  York  Times,  May  31,  1057,  pp.  1  and 
11) 

In  a  unanimous  ruling,  the  Supreme  Court  held  In  effect  “against  the  popular 
tendency  of  assiunlug  that  a  man  must  be  guilty  of  some  wrong-doing  If  he 
Invokes  the  Fifth  Amendment.”  The  Court  held  that  “under  the  circumstances 
of  this  case  It  was  prejudicial  error  for  the  trial  Judge  to  iierndt  cross-examina¬ 
tion  of  petitioner  (IInU>orIn)  on  his  plea  of  the  Fifth  Amendment  privilege 
before  the  grand  jury,  and  that  Ualiierln  must  therefore  be  given  a  new  trial.” 
(See  thfc  New  York  Times,  May  31, 1057,  p.  11.) 

Commenting  on  the  subject  of  the  Fifth  Amendment  at  a  news  conference 
on  March  27,  1057,  President  Dwight  D.  Elsenhower  declared,  “that  In  some 
instances  It  Is  absolutely  a  basic  safeguard  of  American  liberty  or  It  would 
not  have  been  written  ns  the  Fifth  Amendment  to  the  Constitution,  although  I 
must  say  I  probably  share  the  common  reaction:  If  a  man  has  to  go  to  the 
Fifth  Amendment,  there  must  be  something  he  doesn't  want  to  tell.”  (See  the 
New  York  Times,  May  31, 1057,  p.  1.) 

12.  Shirley  Krrmcn  ct  at.  v.  United  States  of  America  (May  13,  1057).  Con¬ 
victed  of  harboring  fugitive  Communist  Tarty  national  leader,  Robert  Thonq>- 
koii,  three  Individuals,  namely,  Shirley  Kremen,  Samuel  Irving  Coleman  and 
Sydney  Steinberg,  won  new  trials  In  n  divided  Supreme  Court  decision.  The 
majority  ruling  declared  “the  seizure  of  the  entire  contents  of  the  house  and 
Its  removal  some  200  miles  away  to  the  Federal  Bureau  of  Investigation  offices 
for  the  purpose  of  examination  is  beyond  the  sanction  of  any  of  our  cases. 
While  the  evidence  seized  from  the  i>ersous  of  the  petitioners  (Kremen,  Cole- 
tuau  and  Steinberg)  might  have  been  legally  admissible  the  introduction  against 
each  of  petitioners  of  some  Items  seized  In  the  house  *  •  1  rendered  the  guilty 
verdicts  illegal.”  (See  Supreme  Court  of  the  United  Slates,  No.  102 — October 
term,  1050,  p.  2.) 

A  minority  decision  claimed  “only  a  fragmentary  part  of  the  Items  listed  by 
the  Court  as  seized  was  admitted  into  evidence  and  if  any  items  were  Illegally 
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Following  is  n  reproduction  of  representative  communications  re¬ 
ceived  by  the  subcommittee  and  ordered  printed  as  a  part  of  the 
hearing  record  on  S.  2G4G.  Communications  not  ordered  printed  may 
be  examined  in  the  subcommittee  file. 

Jamaica,  N.  Y.,  February  18,  1958. 

Be  Jenner  bill,  &  2046 
Hon.  Jamk  $  O.  Eastland, 

United  States  Senator , 

Chairman,  of  Senate  Committee  on  Judiciary, 

Senate  Office  Building,  Washington,  D.  C. 

Hear  Senator  Eastland:  1  write  in  support  of  the  above-mentioned  bill,  on 
which  public  hearings  are  scheduled  to  commence  tomorrow,  which  bill  would 
withdraw  npjxdhite  Jurisdiction  liy  the  Supreme  Court  In  matters  i>ertalnhig  to 
the  Investigative  activities  of  Congress,  the  security  program  of  the  executive 
branch  of  Uovcrnmcut,  State  legislation  against  subversive  activities,  home  rule 
over  local  schools,  and  States  rights  to  determine  who  shall  be  licensed  to  practice 
law.  . 

In  1025  I  commenced  work  in  a  law  office  and  since  I  have  been  admitted  to 
praetlco  law,  the  hulk  of  my  practice  has  been  in  the  courts.  I  have  observed 
that  there  has  been  a  coutinued  trend  by  the  courts  away  from  the  hard  and  fnst 
principles  of  law  which  constituted  the  real  basis  of  the  American  way  of  life  ns 
contemplated  by  the  Founding  Fathers.  It  appears  today  flint  all  too  many  Ju¬ 
dicial  determinations  arc  based  solely  upon  the  expediency  of  the  moment,  with 
little  or  no  thought  given  to  the  well-established  legal  principles.  Then,  loo,  we 
have  Judicial  determinations  bused  only  upon  sociological  beliefs  of  members  of 
the  Judiciary.  I  do  not  believe  that  nmnnmde  laws  are  likely  to  be  nny  more  ef¬ 
fective  against  the  continued  Judicial  abuses  the  Jenner  bill  Is  designed  to  curb 
thau  would  a  beautiful  slgu  placed  in  an  apple  orchard  serve  to  keep  the  worms 
front  destroying  apples.  However,  until  such  time  ns  improvement  lu  the  Judici¬ 
ary  may  be  accomplished,  the  people  of  America  may  tlud  some  protection  by 
limiting  the  appellate  jwwers  of  the  Supreme  Court  as  projiosed  by  the  Jenner 
bill.  It  Is  quite  apparent  that  the  Supreme  Court  has,  on  muny  occasions  during 
the  past  several  decades,  misconceived  the  purpose  for  which  It  was  created.  It 
was  not  created  to  usurp  the  legislative  powers  of  Congress  or  of  the  various 
States.  Neither  was  It  created  to  give  the  executive  branch  of  the  Government 
powers  not  given  it  by  the  people  through  Congress.  The  Juridical  duties  of  nny 
court  are,  of  necessity,  limited  to  the  administration  of  justice  under  n  system  of 
American  Jurisprudence  based  upon  principles  of  positive  law  and  legal  relations. 
It  may  uot  be  the  popular  thing  for  a  lawyer  to  say,  but  it  is  my  opinion  that  past 
experience  indicates  that  judicial  appointments  as  now  made  In  the  Federal 
qoftrja  are  unwise ;  it  Is  practically  impossible  to  Impeach  a  member  of  the  Ju¬ 
diciary,  88  matters  now  stand.  I  would  suggest  that  legislation  now  be  consid¬ 
ered  whereby  every  Federal  judge.  Including  the  Supreme  Court,  have  his  official 
acts  reviewed  at  frequent  intervals  by  an  impartial  lay  body  with  a  view  to  de¬ 
termining  the  advisability  of  his  continuance  In  office.  The  public  welfare  re¬ 
quires  protection  against  future  damage  by  what  have  come  to  be  known  as  “Red 
Monday'1  decisions,  etc.  It  can  best  be  protected  by  the  removal  from  the  Ju¬ 
diciary  of  those  who  participate  in  “Red  Monday’*  decisions. 

Sincerely  yours, 

K.  F.  W.  WlLDERMUTIf. 


Speaking  Frankly, 
Pomona,  Calif.,  February  18, 1958. 

lion.  James  O.  Eastland, 

Senate  Office  Building,  Washington,  D .  C. 

Hear  Senator:  I  write  this  letter  In  snp]>ort  of  Senate  bill  2010  to  curtail  ami 
limit  the  jurisdiction  of  the  Supreme  Court  of  the  United  States  in  matters 
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nffeotlug  the  security  of  this  Republic  and  all  other  matters  relating  thereto, 
such  as — 

1.  Tho  Investigative  functions  of  the  Congress. 

2.  Tho  security  progruin  of  the  executive  branch  of  the  Federal  Government. 

3.  Antlsubverslve  legislation  of  the  various  States. 

4.  Iwal  rule  qver  the  school  systems. 

5.  Admission  or  persons  to  practice  law  within  the  Individual  States. 

With  best  wishes  for  the  success  of  this 'bill's  passage  and  kindest  regards. 


1  aui. 

Respectfully, 


Harvey  O.  Wolf,  Bditor. 


St.  Petersburg,  Fla.,  February  20,  1958. 

Gentlemen  :  We  are  very  interested  In  Senator  .Tenner’s  blU  to  restrict  au¬ 
thority  of  the  Supreme  Court  In  certain  stated  cases.  We  hope  this  bill  will 
receive  immediate  attention  and  that  the  wrongs  perpetrated  upon  this  country 
by  the.  present  Supreme  Court  will  be  corrected  as  soon  as  possible. 

Respectfully, 

James  E.  S.  Kin  sella. 


St.  Peters  bubo,  Fla.,  February  20,  1958. 

Senator  James  O.  Bastland, 

Senate  Office  Building,  Washington,  D .  O. 

Dear  Sir:  Please  pas s  S.  2040  to  limit  the  Jurisdiction  of  the  Supreme  Court 
of  the  United  States  of  America  to  prevent  them  from  taklug  away  our  State 
rights 

•Very  truly, 

Coral  H.  Van  Allan. 


Dallas,  Tex.,  February  18*  1958 . 

Dear  Senator  Eastland:  The  Jenner  resolution  (S.  2040)  which  ia  now 
before  your  Internal  Security  Subcommltee,  is  of  the  greatest  importance  to 
our  country. 

The  powers  of  the  Supreme  Court  must  be  re-defined. 

Please  do  everything  you  can  to  expedite  the  passing  of  this  resolution. 
Sincerely, 

La  Vonne  O.  Crawford. 

Mrs.  Wm.  L.  CRAwroBoin. 


Inqlewood,  Calif.,  February  20, 1958. 

Re  S.  2846 

Hon.  James  O.  Eastland, 

Chairman,  Subcommittee  to  Investigate  the  Administration  of  the  Internal 
Security, Lucs* 

Sena  f  e  Office  Building, 

Washington,  D .  0. 

Dsar  Senator  Eastland  :  This  is  to  thank  you  and  the  members  of  the  subcom¬ 
mittee  for  your  attention  and  efforts  on  behalf  of  Senator  Jeoner’s  blit  S.  2046, 
to  limit  the  appellate  Jurisdiction  of  the  Supreme  Court  in  certain  cases. 
This  is  critically  needed  legislation,  as  baa  been  so  expertly  brought  oat  bar 
the  hearings  last  August  1967. 

Please  know  that  we  appreciate  your  work,  and  please  continue  to  support 
vigorously  all  efforts  leading  to  enactment  of  S.  2646  into  law. 

"Respectfully, 


Jo  Hindman. 
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Philadelphia,  Pa.,  February  It,  1058 . 


Hon.  James  O.  Eastland, 

OArifrHuiM,  t/iirffcfarp  Committee, 

CTHffrrf  Stales  Senate  Office  Buildlnp, 

WatftfHjFfoH,  IK  O.: 

lVnnsylvnula  Society  for  Constitutional  Security  urges  Immediate  favorable 
notion  upon  8.  2040  to  limit  appellate  Jurisdiction  United  States  Supreme 
Omrt 


Della  M.  Barrett,  Secretary . 


Los  Angeles,  Calif.,  February  19, 1958 . 

Re  8.  2040. 

Senator  James  O.  Dabtland, 

Senate  Office  Building, 

Washington,  O.O. 

Dear  Senaicr  Babtland:  Kudosed  is  Holmes  Alexanders  nrtlcle  from  the 
Los  Angeles  Times  of  BVbnmry  18.  No  doubt  you  have  seen  It. 

My  husband  m.d  I  wish  to  urge  the  passage  of  this  hill,  S.  2040,  nnd  ho]>o  you 
are  doing  nit  you  enn  to  get  It  to  the  Congress  for  n  vote. 

The  passage  of  this  bill  will  give  us  n  start  back  onto  the  roml  of  constitutional 
government,  out  of  the  dend-did  slrt'ot  where  the  Inst  decisions  of  the  Supreme 
Court  have  led  ns.  If  they  hand  down  any  more  decisions  In  favor  of  communism 
we  might  as  well  close  up  shop. 

Our  thanks  to  you  for  your  wonderful  work  lti  upholding  States  rights. 

Re^t  wishes. 

Sincerely, 

Viola  W.  Fradeneok. 


Illinois  Federation  or  Republican  Women, 

Alton,  111.,  February  20, 1958. 

Mr.  J.  O.  Soprwine, 

Senate  Internal  SrewWJy  Subcommittee, 

*•  Fenate  Office  Building,  Waging  ton,  D.  O. 

Dear  Mr.  Sourwink:  In  connection  with  the  current  hearings  on  the  Jenner 
bill  to  Umtt  the  Jurisdiction  of  the  Supreme  Court,  it  has  occurred  to  me  that 
perhaps  you  would  like  to  see  how  the  grassroots  feci  about  recent  decisions 
of  the  Supreme  Court  relating  to  communism.  I  hove  enclosed  a  copy  of  a 
resolution  passed  unanimously  by  the  Illinois  Federation  of  Republican  Women 
at  our  statewide  meeting  earlier  this  month. 

With  best  wishes. 

Sincerely  yours, 

Mrs,  J.  F.  Sciilafi.y,  Lctfto/aUrc  CA airman. 


The  Supreme  Court 

Whereas  in  the  Jencks  case,  the  United  States  Supreme  Court  opened  con¬ 
fidential  FBI  files  to  Communists,  spies,  dope  peddlers,  and  others  being  prose¬ 
cuted  for  criminal  charges ;  and 

Whereas  In  the  WAtklns  case,  the  Supreme  Court  severely  Impeded  the  anti¬ 
communist  investigations  of  congressional  committees;  and 
Whereas  In  the  Nelson  case,  the  Supreme  Court  outlawed  enforcement  of  the 
antisedttlon  laws  of  42  States  and  of  Alaska  and  Hawaii ;  and 
Whereas  In  the  Cote  and  Service  cases,  the  Supreme  Court  made  it  almost 
fopossible  to  dismiss  Federal  employees  who  are  found  to  be  security  risks;  and 
Whereas  In  the  Slochower  and  Sweexy  cases,  the  Supreme  Court  forbade  the 
discharge  of  fifth-amendment  teachers  and  ruled  that  teachers  In  public  schools 
could  not  be  questioned  about  their  Communist  activities;  and 
Whereas  In  the  Yates  case,  the  Supreme  Court  made  It  difficult  If  not  Impossible 
to  enforce  the  Smith  Act,  so  that  dozens  of  defendants  have  since  been  released 
because  of  this  decision ;  and 

Whereas  the  Communist  Dally  Worker  described  the  effect  of  these  decisions 
as  follows:  “the  curtain  Is  dosing  on  one  of  our  worst  periods"; 

Resol  red.  That  the  Illinois  Federation  of  Republican  Women  commend  Presi¬ 
dent  Bisenhower  for  proposing  and  signing  Immediate  legislation  to  correct  the 
evil  effects  of  the  Jencks  decision ;  and 
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Resolved  further,  That  tho  Illinois  Federation  of  Republican  Women  urge 
Congress  to  pass  appropriate  legislation  to  repair  the  damage  to  our  Internal 
defenses  against  communism  caused  by  other  recent  Hupreme  Court  decisions; 
and 

Resolved  further ,  That  a  copy  of  this  resolution  be  sent  to  President  Elsen¬ 
hower,  to  Senator  DJrksen,  and  to  all  Illinois  Itcpubllcan  Congressmen* 

Passed  February  0, 1058,  Springfield,  III. 


Tub  Colonial  Dames  ok  America, 

Philadelphia,  February  15,  1058 . 

Hon.  James  O.  Eastland, 

Chairman,  Senate  Internal  Security  Subcommittee, 

United  States  Senate,  Washington,  IK  0. 

Dear  Mr.  Eastland:  The  oflleors  and  board  of  malingers  of  tho  above  chapter 
1!  hnvo  read  and  studied  S.  2010,  now  before  the  Senate  Internal  Security  Sub- 
coinintttce  for  hearings. 

Wo  are  unnntmouHly  In  favor  of  this  bill.  Wo  feel  that  It  Is  vital  to  tho 
continuance  of  constitutional  government,  sairtlrularly  In  tho  field  of  States 
rights,  and  to  tho  continued  security  of  these  United  States. 

Wo,  therefore,  urgothe  Senate  Internal  Security  Subcommittee  to  approve 
S.  2040,  and  to  Bend  It  to  the  floor  of  the  Sennto  recommended  for  passage,  as 
quickly  as  |K>Kslble.  Every  duy  that  passes,  without  tho  safeguards  this  bill 
would  provide,  gives  aid  and  comfort  to  those  who  would  destroy  this  Nation. 

Wo  nsk  that  this  resolution  bo  Included  In  tho  rcjiort  of  tboso  bearings,  as 
testimony  In  favor  of  S.  2010. 

Sincerely  yours, 

CHARLOTTE  C.  SlABB, 
Chairman,  Rational  Affairs  Committee . 


Alaska  Historical  Library  and  Museum, 

Juneau,  Alaska,  February  18, 1058. 

Chief  Clerk, 

Committee  on  Judiciary,  Senate, 

United  States  Congress,  Washington ,  D.  O. 


Sir:  While  I  cannot  afford  to  travel  to  Washington  to  testify  before  the 
hearings  on  bill  S.  2640,  I  wish  to  state  for  the  record  that  I  fully  support  the 
bill  S.  2040.  Furthermore,  I  am  absolutely  convinced  that  the  passage  of  this 
bill  will  contribute  substantially  to  the  Internal  security  of  our  country. 

Very  truly  yours, 

Dr.  Helen  A.  Shenite, 

1958  and  1950  Chairman,  Countersubversive  Activities  Committee, 

Department  of  Alaska ,  American  Legion^. 


Hudson  County  Branch, 

Catholic  Central  Society  and  Catholic  Women’s  Union, 

Union  City,  N.  J .,  February  18, 1958 . 

Dear  Sirs  :  I  am  instructed  to  communicate  with  yon  with  reference  to  Senate 
bill  2646  before  your  committee.  Our  societies  are  In  favor  of  this  bill,  and  ask 
you  to  release  It  to  the  Senate.  Details  were  stated  in  the  Tablet.  We  believe 
its  content  is  necessary  to  protect  the  country. 

Respectfully  yours, 

CnABLES  P.  Salino,  State  Counsettor. 


North  Abington,  Mass.,  February  18, 1958 . 

Hon.  James  O.  Eastland, 

CAafrma*,  Judiciary  Committee, 

Senate  Office  Building,  Washington,  D .  (7. 

Dear  Senator  Eastland:  The  Massachusetts  Committees  of  Correspondence, 
an  affiliate  of  the  American  Coalition  of  Patriotic  Societies,  with  a  membership 
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Philadelphia,  IV.,  February  22,  1058. 


lion.  James  O.  Eastland, 

Chairtnnn,  Judiciary  Committee, 

United  States  Senate  Office  Uuitding, 

Washington,  U.  O.: 

Pennsylvania  Society  for  Constitutional  Security  urges  Immediate  favorable 
action  upon  S.  2C40  to  limit  appellate  Jurisdiction  United  States  Supreme 
0>urt. 


Delta  M.  Barrett,  Secretary . 


Los  Anoelrs,  CM.tr.,  February  10, 1958. 

Re  S.  2040. 

Senator  James  O.  Bastiand, 

WasMntffott,  D.  0. 

Dear  Senator  Bastiand:  Enclosed  Is  Holmes  Alexander's  article  from  the 
Los  Angeles  Times  of  February  18.  No  doubt  you  have  seen  It. 

My  husband  and  1  wish  to  urge  the  passage  of  this  bill,  S.  2040,  and  hope  you 
are  doing  all  you  can  to  get  It  to  the  Congress  for  a  vote. 

Tho  passage  of  this  bill  will  give  us  a  start  back  onto  the  road  of  constitutional 
government,  out  of  the  deadend  street  where  the  last  decisions  of  the  Supreme 
Court  have  led  us.  If  they  hand  down  any  more  decisions  In  favor  of  communism 
we  might  as  well  close  up  shop* 

Our  thanks  to  yon  for  your  wonderful  work  In  upholding  States  rights. 

*  Best  wishes. 

Sincerely, 

Viola  W.  Fradeneok. 


Illinois  Federation  of  Bepuduoan  Women, 

A  Ron,  III.,  February  20, 1958 . 

Mr.  J.  Q.  Soitrwine, 

►Semife/Mfmnil  SrairtfgSu&cowmIHee, 

'*  Senate  Office  Building,  Washington,  D.O, 

Dear  Mr.  Sourwine  :  In  connection  with  the  current  hearings  on  the  Xenner 
bill  to  limit  the  Jurisdiction  of  the  Supreme  Court,  It  has  occurred  to  me  that 
perhaps  you  would  like  to  see  how  the  grassroots  feel  about  recent  decisions 
of  the  Supreme  Court  relating  to  communism.  I  have  enclosed  a  copy  of  a 
resolution  passed  unanimously  by  the  Illinois  Federation  of  ltepubllcan  Women 
at  our  statewide  meeting  earlier  this  month. 

With  best  wishes. 

Sincerely  yours, 

Mrs.  J.  F.  Schlafly,  Lcpfafalfre  Oh  airman. 

The  Supreme  Court 

Whereas  in  the  Jencks  case,  the  United  States  Supreme  Court  opened  con¬ 
fidential  FBI  files  to  Communists,  spies,  dope  peddlers,  and  others  being  prose¬ 
cuted  for  criminal  charges ;  and 

WhereAs  in  the  Watkins  case,  the  Supreme  Court  severely  impeded  the  anti¬ 
communist  investigations  of  congressional  committees;  and 
Whereas  in  the  Nelson  case,  the  Supreme  Court  outlawed  enforcement  of  the 
antisedition  laws  of  42  States  and  of  Alaska  and  Hawaii ;  and 
Whereas  in  the  Cole  and  Service  cases,  the  Supreme  Court  made  It  almost 
{impossible  to  dismiss  Federal  employees  who  are  found  to  be  security  risks;  and 
Whereas  in  the  Slocbower  and  Sweety  cases,  the  Supreme  Court  forbade  the 
discharge  of  fifth-amendment  teachers  and  ruled  that  teachers  In  public  schools 
could  not  be  questioned  about  their  Communist  activities;  and 
Whereas  in  the  Yates  case,  the  Supreme  Court  made  it  difficult  if  not  Impossible 
to  enforce  the  Smith  Act,  so  that  dozens  of  defendants  have  since  been  released 
because  of  this  decision ;  and 

Whereas  the  Communist  Dally  Worker  described  the  effect  of  these  decisions 
as  follows:  “the  curtain  is  closing  on  one  of  our  worst  periods'*; 

Resolved,  That  the  Illinois  Federation  of  Republican  Women  commend  Presi¬ 
dent  Eisenhower  for  proposing  and  signing  Immediate  legislation  to  correct  the 
eTil  effects  of  the  Jencks  decision ;  and 
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Resolved  further ,  Tbat  the  Illinois  Federation  of  Republican  Women  urge 
Congress  to  pass  appropriate  legislation  to  repair  the  damage  to  our  internal 
defenses  against  communism  caused  by  other  recent  Supreme  Court  decisions; 
and 

Resolved  further,  That  a  copy  of  this  resolution  be  sent  to  President  Risen- 
bower,  to  Senator  Dirk  sen,  and  to  all  Illinois  Republican  Congressmen. 

Passed  February  0, 1058,  Springfield,  Ill. 


The  Colonial  Dames  ok  America, 

Philadelphia,  February  15,  J958. 


Hon.  James  O.  Eastland, 

Chairman,  Senate  Internal  Security  Subcommittee, 

United  States  Senate,  Washington ,  1).  0. 

Dear  Mr.  Kastland:  The  officers  and  board  of  malingers  of  the  above  chapter 
II  have  read  and  studied  S.  2010,  now  before  the  Senate  Internal  Security  Sub¬ 
committee  for  hearings. 

We  arc  unanimously  In  favor  of  this  bill.  We  feel  tbat  It  Is  vital  to  the 
continuance  of  constitutional  government,  particularly  In  the  field  of  States 
rights,  and  to  the  continued  security  of  these  United  States. 

We,  therefore,  urge  the  Senate  Inlernuk  Security  Subcommittee  to  approve 
S.  2040,  and  to  send  It  to  the  floor  of  the  Senate  recommended  for  passage,  as 
quickly  as  possible.  Kvery  day  tbat  passes,  without  the  safeguards  this  bill 
would  provide,  gives  aid  and  comfort  to  those  who  would  destroy  this  Nation. 

Wo  ask  that  this  resolution  be  Included  In  the  report  of  these  hearings,  as 
testimony  In  favor  of  S.  2040. 

Sincerely  yours, 

Charlotte  C.  Starr, 
Chairman,  National  Affairs  Committee. 


Alaska  Historical  Library  and  Museum, 

Juneau,  Alaska,  February  IS,  1958 . 


Chief  Clerk, 

Committee  on  Judiciary,  Senate, 

United  States  Congress,  Washington,  D .  O. 

Sib:  While  I  eanuot  afford  to  travel  to  Washington  to  testify  before  the 
hearings  on  bill  S.  2040,  I  wish  to  state  for  the  record  that  I  fully  support  the 
bill  S.  2646.  Furthermore,  I  am  absolutely  convinced  tbat  the  passage  of  this 
bill  will  contribute  substantially  to  the  Internal  security  of  our  country. 

Very  truly  yours. 

Dr.  Helen  A.  Shenits, 

1958  and  1956  Chairman,  Countersubversive  Activities  Committee, 

Department  of  Alaska,  American  Legion. 


Hudson  County  Branch, 

Catholic  Central  Society  and  Catholic  Women’s  Union, 

Union  City,  N.  J.,  February  18, 1958 . 

Dear  Sirs  :  I  am  Instructed  to  communicate  with  you  with  reference  to  Senate 
bill  2046  before  your  committee.  Our  societies  are  In  favor  of  this  bill,  and  ask 
you  to  release  it  to  the  Senate.  Details  were  stated  In  the  Tablet.  We  believe 
its  content  Is  necessary  to  protect  the  country. 

Respectfully  yours, 

Cn arles  P.  Salino,  State  Counsellor. 


North  Abington,  Mass.,  February  18, 1958. 

Hon.  James  O.  Eastland, 

Chairman,  Judiciary  Committee, 

Senate  Office  Building,  Washington,  D.  0. 

Dear  Senator  Eastland:  The  Massachusetts  Committees  of  Correspondence, 
an  affiliate  of  the  American  Coalition  of  Patriotic  Societies,  with  a  membership 
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of  nearly  40,000  in  eastern  Massachusetts,  wish  to  have  this  written  statement 
made  a  pqrt  of  the  hearings  on  Senator  Jenner's  S.  2046. 

We  demand  passage  of  this  bill,  S.  2046,  to  limit  the  appellate  jurisdiction 
of  the  Supreme  Court  In  cases  concerning  investigative  functions  of  the  Con¬ 
gress,  the  security  program  of  the  executive  branch  of  the  Federal  Government, 
State  antlflubverslv'e  legislation,  and  the  admission  of  persons  to  the  practice  of 
law  within  Individual  States. 

We  request  that  this  written  statement  be  made  a  part  of  the  record  that  is 
reported  back  to  the  full  committee  on  March  10. 

We  also  support  the  resolution  requesting  Impeachment  of  six  members  of  the 
Supreme  Court,  adopted  by  the  General  Assembly  of  Georgia,  February  22, 1057. 

Very  truly  yours. 


Gwen  m.  Schofield, 

Chairman ,  JUassachuscfts  Committees  of  Corrcspotidence 


Brooklyn,  V.p  February  19,1958. 


Senator  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee , 

Senate  Chamber ;  Washington ,  D.  O . 

Dear  Senator  Eastland.  May  I  first  thank  you  for  keeping  my  name  on  the 
committee’s  list  for  your  hearings.  The  record  is  Invaluable,  and  at  times  grue¬ 
some.  The  past  weekend  I  read  No  Wonder  We  Are  rising.  How  true  it  is. 

This  letter  Is  primarily  to  urge  your  committee  to  back  Senator  Jenner's  bill 
to  limit  the  jurisdiction  of  the  Supreme  Court.  I  feel  so  bitterly  about  their 
actions  that  1  suggested  to  my  Representative  we  exchange  the  incpibers  for  our 
POW’s.  I  egeept  Mr.  Justice  Clark.  If  it  were  possible,  I  think  It  woold  be  a 
very  good  Exchange.  Since  this  exchange  Isn’t  possible,  then  let  the  legislative 
use  its  full  powers  for  the  security  of  our  country.  Kai-Shek’s  Soviet  Russia  in 
China,  conforms  the  world  plan  and  method  of  the  Soviets,  inclusive  of  our 
homegrown  ones. 

All  good  wishes  to  you  and  your  committee,  that  is  those  not  blighted  by  the 
liberal  viewpoint 

Sincerely  yours, 


Miss  Madeline  M.  Larkin. 


Danbubo,  Conn.,  February  20,  1958. 

Dear  Senator  Eastland:  You  are  probably  not  Interested  In  hearing  from  a 
Connecticut  Democrat  but  never  thought  I  would  live  to  see  the  Supreme  Court 
of  the  United  States  sink  so  low  as  they  have  under  Warren.  Every  oue  of  them 
except  Tom  Clark  should  at  once  be  impeached. 

Where  are  we  headed,  Senator,  if  this  is  not  dope* 

The  FBI  brings  in  the  worst  criminals  in  the  country  and  Warren  and  his  gang 
of  nitwits  lets  them  go.  What  inducement  is  there  for  Edgar  Hoover  to  bring 
them  in? 

If  something  drastic  Is  not  done  at  once  to  trim  the  wings  of  these  Justices, 
I  fall  to  see  at  this  writing  where  we  will  be  headed. 

Thank  you  for  now. 

Yours  very  truly, 


Fred.  H.  Barnes. 


It  addon  field,  N.  J.,  February  19, 1958 . 

Senator  James  O.  Eastland, 

CAqinmw  of  the  Senate  Internal  Subcommittee, 

Washington,  D .  0. 

Dear  Senator  Eastland:  In  reference  to  bill  S.  2646  introduced  by  Senator 
Jenner  limiting  the  appellate  Jurisdiction  of  the  Supreme  Court.  I  feel  it  Is 
most  important  the  Individual  States  be  given  the  pow  er  to  make  and  to  enforce 
their  own  laws  In  order  to  protect  their  security. 

Also,  the  Investigating  function  of  Congress  and  security  branch  of  the  Federat 
Government  be  safeguarded  so  that  the  flies  of  the  FBI  of  the  security  program 
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of  the  Investigating  branch  of  the  Government  will  be  preserved  as  in  the  past  in 
order  to  keep  our  country  “one  Nation  Under  God.” 

Yours  sincerely, 

Mary  M.  Allen. 


Senator  James  O.  Eastland, 

Senate  Office  Building, 

Washington ,  D .  C . 


Louisville,  Ky.,  February  19, 1958, 


Dear  Sir:  We  heartily  approve  passage  of  Senator  Jenner's  bill,  S.  2840, 
to  limit  jurisdiction  of  Supreme  Court. 

We  heartily  approve  anything  that  will  curb,  limit,  suppress,  or  halt  the 
Supreme  Court. 

Sincerely  yours, 

G.  T.  Love, 

G.  T.  Love,  Jr. 


St.  Petersburg,  Fla.,  February  2d,  1958 . 


Hon.  James  O.  Eastland, 

Senate  Judiciary  Committee, 

Washington,  D.  0 . 


Dear  Senator  Eastland  :  We  request  that  the  Judiciary  Committee  act  Imme¬ 
diately  to  bring  S.  2646  out  of  committee  and  get  this  passed  on  the  floor  of 
the  Senate. 

It  Is  most  important  to  restrict  the  Supreme  Court  of  the  United  States  from 
usurping  power  that  constitutionally  belongs  to  the  Congress— and  to  the  States. 

We  beseech  each  of  the  Members  to  act  quickly  before  It  is  too  late. 

Florence  Dean  Post, 

Mrs.  William  Glenn  Post,  Jr. 


Billings,  Mont.,  February  80, 1958 . 

Senator  James  O.  Eastland, 

Senate  Office  Building, 

Washington,  D .  0 . 

Dear  Senator  Eastland  :  I  am  writing  you  in  support  of  the  Jenner  bill  to 
curb  the  Supreme  Court  in  matters  dealing  with  subversion  and  Red  treason. 
I  believe  this  bill  is  absolutely  necessary  if  we  are  not  to  be  stripped  of  all 
protection  against  Red  infiltration  by  a  continuing  parade  of  outrageous  Red 
Monday  decisions  by  the  Supreme  Court. 

I  understand,  Senator  Eastland,  that  this  bill  Is  in  the  Judiciary  Committee 
of  which  you  are  chairman.  I  realize  that  you,  like  Senator  Jenner,  are  con¬ 
cerned  about  the  abuses  of  the  Court  In  recent  years.  It  Is  for  that  reason 
lhat  I  am  hoping  that  you  will  bring  this  bill  up  for  consideration  “with  all 
deliberate  speed.” 

I  am  sorry  to  see  that  Senator  Jenner  Is  leaving  the  Senate  at  the  end  of  this 
year.  We  need  more  men  in  public  life  such  as  he,  am)  yourself,  who  are  vigi¬ 
lant  In  the  fight  against  communism.  I  am  hoping  that  before  he  retires  to 
private  life,  he  will  see  his  bill  enacted  Into  law.  It  is  absolutely  necessary 
for  the  protection  of  all  Americans. 

Sincerely, 

Weston  Vernon. 


Concordia,  Kans.,  February  19, 1958 . 


Hon.  James  O.  Eastland, 

Senate  Office  Building, 

Washington,  D.  C. 

Dear  Senator  Eastland  :  I  want  to  go  on  record  In  favor  of  all  of  the  provi¬ 
sions  of  Senator  Jenner’s  bill.  No.  2646,  which  bas  for  its  object  the  limiting 
of  the  onnellate  powers  of  the  Supreme  Court  of  the  United  States. 

The  Supreme  Court  of  the  United  States  has  demonstrated  its  unfitness  to 
deal  with  the  topics  specified  ih  Senator  Jehner’s  bill.  The  Supreme  Court  of 
the  United  States  has  shown  by  its  actions  that  it  is  the  most  dangerous  slngte 
agency  of  the  Government  of  the  United  States  from  the  standpoint  of  security. 
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The  Supreme  Court  of  the  United  States  has  arrogated  to  Itself  by  Judicial  fiat 
the  usurpation,  the  position  of  super  congressional  legislator,  super  Presidential 
executive,  and  continuing  constitutional  assembly. 

Unfortunately,  In  these  times  when  the  moods  arc  controlled  and  adjusted  by 
means  of  mass  indoctrination  and  propaganda,  rather  than  intelligent  study, 
our  people  are  not  generally  aware  of  the  faults  and  errors  of  our  Supreme 
Court  In  other  words,  the  Supreme  Court  has  been  following  in  the  propa¬ 
ganda  groove  of  the  liberal  establishment. 

I  want  to  take  this  opportunity  to  thank  you  and  the  members  of  your  com¬ 
mittee,  and  particularly  the  Subcommittee  on  Internal  Security.  I  greatly 
regret  the  passing  of  so  many  conservative  Members  of  the  Senate.  I  also  wish 
to  commend  Judge  Morris  for  his  heroic  work. 

Very  sincerely  yours, 


Charles  A.  Walsh. 


19th  Engineer  Battalion, 

Fort  George  G.  Meade,  Md., 

*  February  20 , 1958. 

Senator  James  O.  Eastland, 

Senate  Office  Building,  Washington,  D.O . 


Dear  Sir  :  In  Human  Events  this  week  I  noticed  an  article  about  your  com¬ 
mittee's  hearing  on  Senator  Jenner’s  bill  (2640)  to  limit  the  Jurisdiction  of  the 
Supreme  Court.  I'm  not  a  legal  analyst  nor  do  I  represent  any  cltlxen’s  group, 
bnt  I  am  strongly  In  favor  of  Senator  Jenner’s  bill. 

I  have  read  and  studied  much  about  the  recent  Supreme  Court  decisions,  and 
the  current  far  left  trend.  I  believe  It  to.  be  one  of  the  greatest  dangers  to 
American  freedom  and  our  Constitution  today.  I  would  be  more  than  happy  to 
express  my  thoughts  to  your  committee.  I  know  that  I  speak  for  many  young 
men  my  age  with  whom  I  have  discussed  this  subject.  The  Supreme  Court  may 
be  responsible  for  the  world  that  we  and  our  children  will  live  In.  What  will  be 
the  future  consequences  of  the  Court's  decisions  if  they  are  not  corrected? 
That’s  the  Important  thing,  and  therefore  I  think  that  a  *young  person’s  view¬ 
point  is  important 

Sincerely  yours, 


Georoe  B.  Suter. 


Hollywood,  Calif.,  February  19, 1958 . 

Re  S.  2646. 

Senator  James  O.  Eastland, 

Chairman,  Judiciary  Committee, 

Senate  Office  Building ,  Washington,  D.  0. 

Dear  Senator  Eastland:  All  patriots  are  depending  upon  you  and  your  com¬ 
mittee  to  stop  the  Supreme  Court's  actions  to  lead  us  into  further  socialism ;  also 
to  8 top  aiding  Communists  and  destroying  State  rights. 

If  yon  can  find  a  way  to  get  rid  of  Earl  Warren  in  his  position  all  good  Cali¬ 
fornians  will  rejoice. 

Anxious  American. 
Ruth  Marie  Field. 


Reseda,  Calif.,  February  19, 1958 . 

Hon.  James  0.  Eastland, 

Senate  Office  Building,  Washington,  D.  0. 

Dear  Sirs  :  I  support  Senate  bill  S.  2646. 

Yours  truly, 

Ruth  Murchison. 


Inglewood,  Calif.,  February  19, 1958 . 

Re  Senate  bill  2646. 

Hon.  James  O.  Eastland, 

Internal  Security  Subcommittee, 

Senate  Office  Building,  Washington,  D.  0 . 

Dear  Sir  :  With  reference  to  Senate  bill  2646  which  comes  up  for  hearing  on 
February  26, 1  urge  passage  of  this  bill. 
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The  Supreme  Court's  Jurisdiction  In  considering  certain  appeals  needs  to  be 
limited— the  feeling  among  the  citizens  of  this  country  Is  that  this  branch  of 
the  Government  has  become  too  powerful. 

Respectfully  yours, 

Mbs.  Frances  Foster. 


Baltimore,  Md.,  February  19,  1958 . 

Hon.  James  O.  Eastland, 

Chairman,  Judiciary  Committee , 

Senate  Office  Building,  Washington,  D.  C. 

Dear  Senator  Eastland  :  I  am  writing  to  express  the  hope  that  your  commit¬ 
tee  will  report  out  favorably  Senator  Jenner’s  bill  (S.  2646)  to  limit  the  Jurisdic¬ 
tion  of  the  Supreme  Court 

Every  single  one  of  my  friends  feels  that  the  Supreme  Court  is  no  longer  a 
judicial  body,  but  a  political  body,  and  certainly  congressional  action  is  In  order 
to  limit  its  pernicious  and  nonjudlclal  activities. 

Believe  me, 

Faithfully  yours, 

Amos  R.  Koontz,  M.  D. 


Los  Angeles,  Calif.,  February  19, 1958*  .. 

Senator  James  O.  Eastland, 

Senate  Office  Building,  ■  *' : 

Washington^!).  - ^  ^ 

Dear  Senator  EastlanSTi  have  been  very^fconperned  with  some  decision^  of 
the  Supreme  Court believe  Senator  Jenner'a  CouH  amendment,  S.  2646,  would 
greatly  remedy  matters.  I  urgently  ask  your  effort  tb  get  S.  2646  passed. 

Sincerejyyours,  \  '* 

(  V ESSIE  M.  Geoboe.  - 


Los  ANGELE8,  CALIF. 


Deab/Benatob  Ea 
lincerely,  ( 


■\  -  ) 

•  respectfully  jufge  you  to  support^.  2646, 
/  >  Mary  E. 


yfi 

Supreme  Court  (n  cel 


vurge  you  to  vote  for  bill/ S..2646,  to  llAl^  the  appellate  Juri 


Jaj 


UPPINOER. 

ica.N.X* 
llctlon of  .pie 


Marie  jj,  Foley.  1 
Henry?  J.  Foley.  " 


\  ^^^Ie^andria^La.,  FebruaJy  19,  1958 . 

toMMrrTEE,— "  \  J  J 

of  brif  8^2646  by  Wnato/jenner  t^ett 


The  Senate  Judi^xary  Com  Mr 
WdtMnpfOfi,  D.  C . 

Strongly  urge  passage  of  bill  S.  2646  by 'Senator  Jenner  tpfcether  with  the 
suggested 'amendment  byT.  Wynn  Holloman; ofAlexftndrla,  Is. 

^  }  Shfrs.  Sam  W^eaoen.  ... 

-Mrs.  Stafford  Herbert, 

Mrs.  Avqvbza  May  Robinson.,  . 
Shumky Allen.  „ 

Mrs/S.  B.  Staples. 


Baltimore,  Md.,  February  17,  1958. 

Senator  James  0.  Eastland, 

United  State s  Senate,  Washington,  D .  0 , 

Hear  Senator:  Knowing  what  havoc  has  been  played  by  the  Communists  in 
regard  to  the  jurisdiction  of  the  Supreme  Court,  I  hereby  request  your  Com¬ 
mittee  on  the  Judiciary  to  take  speedy  affirmative  action  upon  Senate  bill  S.  2646. 
Hoping  this  will  be  passed. 

Yours  very  truly, 


Mrs.  Helen  Hopkins  Cabey. 
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Southport,  Conn. 

My  Dear  Senator  Kahtlanii  :  I  am  In  complete  agreement  with  you  concerning 
Semite  hill  2010  to  limit  the  appellate  Jurisdiction  of  the  Supreme  Court  In 
miuiy  cases,  atul  I  think  you  art*  doing  u  splendid  Job. 

1  am, 

Very  sincerely, 


Kathleen  Hak  Finn. 


Colorado  SprISgh,  Coho.,  KCftPhayp  19,  1958. 

DtfAk  Senator:  Your  declaration  of  Intensive  hearings  on  Seitator;  JcrtUor's 
S.  M40  to  limit  Supreme  Court  appellate  Jurisdiction  is  heart  Warming. 

1  don't  know  who  the  Supreme  Court  Is  serving  completely,  but,  feel  It  Is  not 
Iho  Republic  of  the  United  Stales  nor,  Its  people.  I  know  we  are  not  jtopulatfy 
a  rciiuMle—lmt,  when  we  were,  wo  made  real  progress.  As  a  democracy,  wo 
are  going  In  the  hole  further  mid  further.  Looks  as  though,  to  save  ourselves, 
we  must  he  unpopular,  for  a  time  at  least. 

Yours  truly. 


II.  It.  ROtTHE. 


Re  S.  2W0 


ltOM.Ywoon,  Calif.,  February  17, 1958. 


Senate  Internal  Security  Sunco  mm  tracts, 

lrrut/itop/on;  I).  0. 


Gentlemen  :  The  way  the  Supreme  Court  has  Invalidated  State  laws  Is  dis¬ 
graceful. 

I  strongly  urge  passage  of  the  strongest  possible  legislation  to  curb  these 
nine  men.  Impeachment  Is  wtml  they  deserve,  as  the  Com  mu  n  I  sis  continue  to 
operate  with  protection. 

If  States  rights  arc  nbollshed,  nil  Is  lost. 

Thank  all  you  members  for  your  fine  efforts  to  save  America. 

Respectfully  yours, 


Aucb  Moore. 


Anaheim,  Caue.,  February  19,  1958. 

Senator  James  O.  Rastlano, 

Senate  Office  Huildtny,  irus/itep/ou,  D .  C . 

Dear  Senator  Fast  land:  I  hope  that  you  will  give  your  support  to  Senate 
bill  2040,  limiting  the  Jurisdiction  of  the  Supreme  Court.  Our  country  needs 
your  support  for  the  passage  of  this  hill. 

Sincerely, 

TujOyd  I>.  Moss. 


Juneau,  Alaska,  February  18,1058. 

Mr.  J.  G.  Sourwine, 

Counsel,  Subcommittee  on  Internal  Security , 

Senate  Committee  on  the  Judiciary,  Washington ,  D.  C. 

Dear  Sir:  I  have  received  from  Dr.  Helen  A.  Sheultz  a  copy  of  notice  of 
hearing  on  Senate  bill  2040.  While  I  am  In  no  position  to  attend  a  hearing  on 
this  measure,  I  would  like  to  say  that  I  am  wholeheartedly  In  support  of  this 
bill.  I  am  convinced  that  the  passage  of  S.  2040  would  be  an  essential  contri¬ 
bution  to  our  national  security. 

Through  the  courtesy  of  Dr.  Sheultz,  I  have  had  the  opportunity  to  study  a 
Itffge  number  of  the  records  and  reports  of  the  subcommittee  hearings.  I  would 
greatly  appreciate  being  put  on  the  mailing  list  for  these  publications.  Thank 
you. 

Very  truly  yours, 

H.  S.  Weidneb. 
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Wimi I .v til u\,  Calif.,  February  19,  1958 . 

I  loti.  Senator  James  O.  Eastland, 

Senate  Office  Building,  Washington,  1 ).  V, 

Dear  Sim;  As  It  In  inuring  ruin  nrnl  I  have  only  stamps  for  one  Idler,  hut 
no  curds  In  Mu*  house,  I  uni  writing  to  nil  of  you  vln  you— honorable  Senators 
James  (>.  Eastland,  Itoimm  L.  Jlruskn,  .folm  Marshal!  llutlor,  Arthur  V.  Watkins, 
Samuel  J.  Erwin,  Jr.,  John  It.  McClellan,  Olln  II.  Johnston. 

Speaking  for  myself  first  ns  It  Is,  and  for  many  American  friends;  this 
Is  to  request  your  supjsirL  of  S.  204(1  for  the  good  of  our  beloved  Nation.  Your 
support  Is  vital  In  appreciation  of  our  forefathers,  for  the  safety  of  the  present 
generation  and  the  smirlty  of  the  future  generations. 

Thanking  you. 

Sincerely, 

Mrs.  IIertiia  McCur.touair. 


Senator  Jamkk  O.  Kasiland. 


Lob  Anoklks,  Calif.,  February  18,  J058 . 


Dear  Senator:  I  have  been  reading  of  the  hill  Introduced  by  Senator  William 
E.  Jemier  and  very  much  In  favor  of  It. 

It  Is  a  bout  time  something  was  done  to  curb  the  Supreme  Court. 

This  is  Senate  hill  2010.  Please  do  all  you  can  to  force  the  pass  a  go  of  this 
hill. 


Very  truly  yours, 


Mrs.  Helen  Hackii. 


Lexington,  Kv.,  February  18,  1958. 

Senator  James  O.  Eastland, 

Senate  Judiciary  Committee, 

Senate  Office  Building,  Washington,  1).  G . 

Beam  Mr.  Eastland  :  I  would  like  to  urge  your  committee  to  recommend  and 
do  all  that  you  can  to  have  passed  Senate  bill  No.  2040,  the  bill  withdrawing 
appellate  Jurisdiction  of  the  Supreme  Court  in  the  areas  covered.  Many  people 
with  whom  I  have  talked  feel  that  the  Supreme  Court  has  taken  upon  Itself  a 
legislative  function  reserved  for  the  Congress  and  so  therefore  should  be 
restricted  by  the  Jenner  bill. 

Sincerely, 

P.  L.  Mellenbruc/t. 


Delava?*,  Ww.,  February  18, 1858. 

Senator  James  O.  Kasti.and, 

Chairman ,  Judiciary  Committee, 

Senate  Office  Building ,  Washington,  D .  C . 

Senator  Eastland:  Regarding  Senator  Jenner’s  bill  (S.  2040),  to  confine 
the  Supreme  Court  to  Its  constitutional  jurisdiction ;  there  are  millions  of  forth¬ 
right  Americans,  organized  and  unorganized,  not  In  a  position  to  come  to  Wash¬ 
ington  to  testify  in  behalf  of  this  measure,  that  are  vitally  Interested  In  Its 
passage. 

There  are  other  departments  and  agencies  of  the  Federal  Government  badly 
In  need  of  disciplinary  measures,  too. 

Yours  very  truly, 

Dr.  Carl  E.  Hill. 


Pomona,  Calif.,  February  18, 1958 . 


Senator  James  Eastland, 

Ohairftign,  Internal  Security  Committee,  Washington ,  D.  0 . 

Dear  Senator  Eastland:  May  I  urge  your  support  of  Senator  Jennet's  bill. 
No.  2046.  In  my  opinion,  this  Is. an  excellent  bill  to  undo  some  of  the  damage 
done  by  the  Supreme  Court  decisions. 

Sincerely  yours, 

Mrs.  A.  D.  Jaynes. 
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Chicago,  Iix.,  February  18 ,  1958. 

Dr am  Senator  Eastland!  I  wish  to  express  myself  as  strongly  in  favor  of 
passage  of  the  Jeirner  bill,  8. 2640. 

It  Is  of  the  utmost  importance,  both  to  the  security  of  the  country  and  to  the 
maintenance  of  our  form  of  government. 

Sincerely  yours, 

Miss  Page  Robinson. 


Fobt  Worth,  Tex.,  February  18, 1958 . 

Senator  Jaues  O.  Eastland, 

Senate  Office  Building ,  Washington,  D.O. 

Dear  Senator  Eastland:  I  wish  to  assure  you  of  my  wholehearted  support 
of  Senator  William  Jenner’s  bill,  S.  2646,  for  redefining  the  powers  of  the 
Supreme  Court 

This  bill,  S.  2640,  must  be  passed  and  put  into  Immediate  operation  or  our 
Constitution  and,  indeed,  our  way  of  life  will  be  completely  scrapped  by  the 
Supreme  Court. 

'  Thanking  you  for  giving  your  support  to  this  bill  also. 

Sincerely, 

Gladys  Scaling  Martin. 


Louisville,  Ky.,  February  19, 1958 . 

Senator  James  O.  Eastland, 

Ohaivtnan ,  Judiciary  C'ommfttee, 

Senate  Office  Building,  Washington,  D.  O. 

Dear  Sir:  We  are  strongly  in  favor  of  Senator  Jenner’s  bill  (8. 2610)  to  limit 
jurisdiction  of  Supreme  Court. 

We  are  In  fact,  for  any  measure,  any  action  that  will  curb. the  Supreme  Court 
Sincerely,  — 

Louise  W.  Love. 
Selby  V.  Love. 


Unit  Parts  Oorp.,  -r 
Buffalo,  N.  Y.,  February  17, 1958 . 

Senator  James  O.  Eastland, 

CAafrmcm  on  Internal  Security, 

•  Senate  Office  Building,  WasMnpton,  D .  0. 

Dear  Senator  Eastland:  A  great  many  Americans  are  highly  concerned  with 
the  Supreme  Court’s  decisions  of  recent  yeart  In  which  we  saw  State  sedition 
laws  emasculated,  FBI  files  endangered,  and  the  Smith  Act  Weakened. 

This  attempted  supremacy  of  the  High  Court  over  States’  sovereignty  must 
be  curbed  before  the  freedom  and  liberties  of  our  country  are  destroyed.  Com- 
.munJsts  have  openly  hailed  the  Supreme  Court’s  actions  as  being  most  helpful 
In  more  ways  than  one. 

Senate  Resolution  2646  Introduced  by  Senator  William  Jenner,  should  be 
favorably  acted  upon.  The  Constitution  creates  the  Supreme  Court  but  Con¬ 
gress  can,  by  resolution,  redefine  the  High  Court’s  powers  other  than  the  few 
given: it  by  the  Constitution.  "Nine  Men  Against  America’?  and  their  young, 
radical  law  clerks  (who  It  has  been  said  write,  some  of  the  Justices’  decisions) 
must  be  limited  in  their  powers  before  it  Is  too  late. 

In  1868  Supreme  Court  Justice  David  J.  Brewer  made  the  following  statement: 
’Tt  U  a  mistake  to  suppose  that  the  Supreme  Court  Is  either  honored  or  helped 
by  being  spoken  of  as  being  beyond  criticism.  On  the  contrary,  the  life  and 
character  of  its  Justices  should  be  the  object  of  constant  watchfulness  by  all, 
and  itc  judgments  subject  to  the  freest  criticism.  *  *  *”  * 

There  has  not  been  enough  constant  watchfulness  of  the  life  and  character 
of  the  Court’s  Justices  and  I  might  add  that  too  often  they  are  wholly  unqualified 
for  their  appointment  to  this  High  Court,  The  liberties  of  the  American  people 
are  being  gradually  destroyed  and  Congress  seems  the  last  hope  to  stop  this 
federalism,  socialism,  or  perhaps  communism.  ...  j' 

Very  truly  yours, 

A.  F.  Baxter,  President . 
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Detboit,  Mich.,  February  19, 1958. 

Senator  Eastland, 

United  State*  Senate,  Washington,  D.  0, 

Please  do  all  In  your  power  to  pass  Senator  Jenner's  bill  No.  S.  2646. 

-  Grace  M,  Gorham, 


Bern  tor  James  Eastland, 

Washington ,  D.  0 . 


Pomona,  Calif.,  February  18 , 1958 . 


Dear  Senator:  I  am  much  disturbed  over  the  present  “leftist”  trend  In  Ameri¬ 
can  polities.  When  subversive  activities  by  anyone  In  the  employ  of  any  agency 
of  Government  is  proven,  and  that  person  convicted,  the  matter  should  end  there. 
Our  Supreme  Court  should  not  sit  In  Judgment.  To  this  end  I  am  hoping  you 
will  support  Senator  William  Jenneb’s  bill,  S.  2046.  We  want  our  Nation  to 
be  governed  by  law  and  not  by  opinions  of  men  outside  of  law. 

All  good  wishes, 

Mrs.  C.  W.  Henderson. 


Orange,  N.  J„  February  16, 1958 . 

Senator  James  O.  Eastland, 

Chairman,  Judiciary  Committee, 

Woshfrjgto 

My  Dear  Senator:  This  letteftsin  support  of  Senator  J&iqer’s  bill  (S.  2640), 
I  think  this  Is  one  of  the  jpdst  Important  pieces  of  legislationXJt  is  a  must  to 
save  this  country. 

Most  sincerely, 

Margaret  H.\Jaesab. 


Hon.  J.  G.  Sour1 
Chief  Cou 
Wash 

Dear  Mb.  Sourwine: 


ine, 

el.  United  States  Senftfot 
gton,D.  G.  // 

I  thank  you ( f 


White,  Holloman  &  White, \ 
AlexandyM,  La.,  February  18, 19$8. 

i  the  Judiciary, 


vould 


it  adding 
e  constiC 

“  '  [8f 


dejU 


committee  with  referen 
position  to  do!  so,  but  I 
and,  particularly,  tosuggi 

“(6)  Any  provision  of 
establishing,  providing 
cation.” 

I  had  hoped  \o  be  able  tojjresent  a 
and  rights  of  trie  States  under  the  9th 
had  time  to  etudV  and  work  the  matter-otft 
that  he  has  not  either. 

Perhaps  the  comgiUtee,  in  lts%Isdomj  and 
Constitution,  can  provide  furtherfoi^thej 
States,  and  the  powers^and  rights  expressly 
and  not  delegated  to  the  uplted  States 
Sincerely  yours, 


the  Ihvita'Hotf  to  appear  before 
bill,  jS\2646.  i  am  not  ic 
Qmhnmtcfttioivfor  the  re 
dll: 

any  statute  of  any  St^ 
dporting  public 


ion,  protecting  the  pofvers 
Oth  amendments,  imt  I  havA  not 
d  Senator  Jennet  has  written  me 


mder  ^ec^dn  2,  clause^,  of  the 
*tion  of  the  sovereignty  of  the 
fained  inr  the  people  of  the  States, 


r.  W.  Holloman. 


Commercial  Credit  Co., 
Baltimore,  J  Id.,  February  12, 1958. 

Ra  Senate  Resolution  2046. 

Hon.  James  0.  Eastland, 

Chairman,  Committee  on  Internal  Security, 

Senate  Office  Building,  Washington ,  D.  0. 

Dear  Senator  Eastland:  I  think  it  is  long  past  time  when  Congress  should 
clarify  the  powers  of  the  United  States  Supreme  Court  on  matters  pertaining 
to  State  rig'hts,  somewhat  along  the  lines  of  the  above  Senate  resolution. 

It  has  also  been  most  difficult  for  a  large  portion  of  the  intelligent  citizens  of 
our  country  to  understand  how  the  Supreme  Court,  usually  by  a  divided  group, 
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could  possibly  arrive  at  some  of  the  decisions  that  have  l>een  rendered  during 
the  past  2  or  8  years. 

It  Is  too  bad  that  the  United  States  Supreme  Court  Is  not  constituted  of  Judges 
who  are  by  far  more  unanimous  in  their  decisions  than  has  been  the  case  for 
several  years.  It  has  become  most  difficult  for  able  lawyers  to  renlly  know  what 
Is  the  law  and  even  then,  the  Court  may  reverse  Its  own  previous  decisions,  as 
has  boon  done  In  recent  years. 

Very  truly  yours, 

A.  K.  Duncan. 


Hon.  James  O.  Eastland, 
t/uffed  States  Senator, 

Washington,  1 ).  V . 


Duncan,  Okla.,  February  12,  1958. 


Dear  Senator  Kastiano:  Allow  me  to  express  my  Interest  In  ttie  proposed 
hearings  on  Senate  Resolution  261U,  which  I  will  follow,  as  far  as  possible, 
through  the  press. 

What  I  fear  is  that  any  legislation  ns  n  result  of  those  lien  rings  will  lx*  fol* 
lowed  up  by  a  declaration  by  our  Supreme  Court,  that  such  legislation  Is  uncon¬ 
stitutional. 


1  have  lost  alt  resj»ect  for  the  Court,  when  once  I  held  the  Court  In  such  high 
resiHvt,  that  whenever  I  passed  the  Court  building,  which  I  have  done  several 
hundred  times,  I  felt  like  taking  off  my  hat. 

Opinions  In  such  cases  ns  integration,  the  Smith  Act,  Fill  files,  ami  the 
Mallory  cnee  nro  revolting. 

As  to  Integration,  I  have  an  open  mind.  For  the  sake  of  argument,  assuming 
that  the  decision  was  the  correct  one,  why  overturn  nil  previous  decisions  by 
previous  Courts,  which  Courts  were  made  up  of  mental  giants,  when  we  know 
that  integration  was  being  gradually  accepted,  and  would  have  been  worked  out 
in  another  generation,  Instead  of  bringing  on  discord  throughout  the  Nation, 
a  severance  of  the  relationship  between  the  North  amt  the  South,  nnd  resulting 
in  such  disgraceful  conditions  as  are  now  existing  In  the  schools  of  Washington, 
New  York,  llrooklyn,  and  many  oilier  cities. 

As  to  the  Smith  Act  nnd  Fill  decisions,  the  Court  has  played  directly  Into  ti  e 
hands  of  the  Communists,  and  the  ability  of  our  country  to  defend  Itself  has  been 
practically  destroyed. 

As  to  the  Mallory  decision,  I  cannot  Imagine  any  court  to  go  to  such  lengths 
to  protect  the  ''rights'*  of  a  self-confessed  criminal  without  giving  consideration 
to  the  "inalienable  rights’*  of  the  millions  of  decent  citizens,  resulting  in  the 
impossibility  of  conviction,  unless  there  are  eyewitnesses,  or  the  accused  con¬ 
fesses  within  a  stipulated  number  of  hours.  Such  nonsense. 

The  Court  Is  setting  Itself  up  ns  a  lawmaking  body  of  the  (loveriuuent,  which 
right  they  do  not  i>ossess, 

I  have  felt,  for  many  years,  that  the  question  of  States  rights  was  one  of 
the  most  Important  matters  before  the  American  people. 

Unless  something  can  be  done  through  legislation,  nnd  I  am  not  certain  that  it 
can  be  done,  I  strongly  feel  that  consideration  should  be  given  to  the  matter 
of  impeachment  of  all  members  who  have  endorsed  or  Joined  in  the  Infamous 
decisions. 

I  am  an  active  businessman  who,  throughout  his  75  years,  has  seen  our  legis¬ 
lative  and  Judicial  systems  deteriorate,  and  I  am  fearful. 

Respectfully  yours, 


C.  V.  IfrlKOHEoUM. 


Senator  James  O.  Eastland, 


Alexandria,  La.,  February  15,  1958. 


Senate  Office  Bttitding,  Washington,  D.  0.: 


Strongly  urge  passage  S.  2648  nnd  recommend  addition  of  sixth  clause  to  read, 
"Any  provision  of  the  consttttulon  of  any  State  or  any  statute  of  any  State 
establishing,  providing  for,  regulating,  controlling,  or  supporting  public 
education.” 


E.  Otis  Edgerton. 
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Tiik  Monarch  Engineering  Co., 
Dayton,  Ohio,  February  H,  1958. 
Cn  Alim  an,  United  Stated  Security  Huhcommittkk, 

Office  of  the  Senate,  Washington,  D.  (A: 

Dear  Honokaiile  Sir:  The  United  States  should  j >axs  a  bill,  2040,  to  limit 
ni>|>elIato  jurisdiction  of  the  Supreme  Court.  During  the  past  2  years,  the  Court 
him  gone  beyond  its  jurisdiction  relative  to  decisions  bearing  ou  internal 
security. 

Yours  very  truly, 

J.  Charles  Cutbell. 


GREENWOOD,  IND. 


CJ LEV  Cove,  X.  Y.,  February  H,  1958. 

Honorable  James  O.  Eastland, 

Committee  on  the  Judiciary, 

Senate  Office  HuiUling,  Washington,  D,  C.: 

Dear  Senator  Hast  la  mi  :  He  Senate  bill  2010,  to  limit  the  npiKdlutc  Jurisdic¬ 
tion  of  the  Supreme  Court  In  certain  cases,  I  hope  you  will  support  this  bill 
when  it  comes  up  for  debate.  Itecent  Supreme  Court  decisions  severely  handi¬ 
cap  the  (Congress  and  our  States  In  punishing  subversive  activities,  as  you  know. 
Sincerely, 

Gwendolyn  II.  Murray, 


Subject  :S.  2040. 


Baltimore,  Mp.,  February  7, 1958. 


Hon.  James  O.  Eastland, 

Sctiatc  Office  Building, 

Washington,  D.  C. 

Dear  Senator:  On  February  3,  {Record,  p.  1208),  you  announced  the  hearings 
and  lnvlft  1  witnesses  on  S.  2040,  Senator  Jenner's  bill  to  limit  the  appelate  ju¬ 
risdiction  of  the  Supreme  Court. 

This  letter  Is  my  endorsement  of  some  bill  which  will  forever  stop  the  en¬ 
croachment  of  the  Supreme  Court  on  the  other  two  branches  of  our  Government. 

I  have  laboriously  procured  and  read  the  Court’s  decisions  and  the  commen¬ 
taries  on  them  (Jencks,  Steve  Nelson,  Watkins,  Yates,  Konnlgsberg,  etc.).  My 
file  on  them  Is  a  foot  thick,  and  the  first  draft  of  this  letter,  Including  some  of 
the  documentation  ran  to  10  pages.  Knowing  the  indignation  of  you  and  your 
Judiciary  ’Committee,  and  having  read  all  of  your  caustic  comments  of  the 
Court,  I  decided  to  cut  this  letter  to  size. 

Kver  since  the  Kverson  and  McCollum  School  cases,  back  In  1047,  we  have 
seen  these  Hed  Monday  Supreme  Court  decisions  usurp  the  power  of  the  Con¬ 
gress,  the  Executive,  and  the  sovereign  States  of  this  Republic  until,  today,  the 
situation  Is  Intolerable,  confusing,  and  disastrous  to  our  Internal  security  while 
we  are  spending  billions  yearly  to  fight  communism  and  Communists.  It  Is  a 
preposterous  predicament  we  are  In. 

Congress  has  the  sole  power,  under  article  I,  section.  I,  of  the  Constitution, 
to  make  laws  and,  therefore,  it  is  the  responsibility  of  the  Congress  to  strike 
down  laws  made  by  the  Judiciary,  the  Executive,  or  anyone  else.  Certainly,  I 
indorse  the  Jenner  hill.  It  seems  to  cover  the  recommendations  made  by  the 
American  Bar  Association  through  its  special  committee  headed  by  our  old 
iriend  Herbert  O’Conor.  His  report  was  accepted  unanimously  at  the  London 
meeting  of  the  bar  association.  Still,  I  think  that,  in  view*  of  the  Wheeling 
&  Belmont  Bridge  case  (1840),  Congress  could  negate  some  of  these  recent  deci¬ 
sions. 

Anyway,  go  to  it,  Senator,  and  give  us  a  measure  that  will  do  the  Job  and  have 
some  teeth  in  it.  If  I  can  do  anything  further  to  help,  please  advise.  I  am 
writing  all  of  my  men  on  the  Hill. 

Cordially, 


Louis  D.  Carroll. 


2 17  04—58 — p  t. 
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Wahiiinuton,  Imp.,  f'r&nirirp  M,  19! 5tf. 

Hon.  JAMES  O.  EASTLAND, 

Chairman  of  Judiciary  Committee, 

Senate  Office  Budding,  Washington,  1).  <7. 

Dear  Senator  Kabtland:  Sine©  tho  House  of  Itepresenlatlves  hns  not  shown 
the  guts  to  tnko  tho  proper  action,  Impcnchmeut,  against  tho  unconstitutional 
Supremo  Court  decisions  since  Illaek  Momlny,  turn  wholly  In  accord  with  Sena¬ 
tor  Jenuer’s  S.  2040  to  specify  tho  several  areas  Hint  tho  Supreme  Court  will  not 
have  Jurisdiction. 

K  would  like  to  have  tho  time  and  money  to  request  a  lien  ring  before  your 
committee  to  testify  to  tho  long  list  of  umAnierlcntt  decisions  that  have  made 
our  Supremo  Court  a  tool  for  socialist  subversives,  and  the  great  need  for 
measures  to  curb  Its  usurpation  of  power ;  however,  l  cannot  make  such  a  personal 
appearance. 

As  a  substitute  for  personal  testimony,  I  ask  you  and  your  committee  to  heed 
this  plea  for  the  prompt  recommendation  of  S.  2040  to  the  Senate  for  speedy 
passage. 

Sincerely, 

A.  0. DMzrY,  M.D. 


Dallas,  Tex.,  February  IS,  1058. 

Senator  James  O.  Kasti.and, 

ChdfmidN,  Senate  Commfffrc  on  Internal  Security, 

H’aaAfnufon,  D,  C. 

Dear  Senator  Habtland:  It  lias  been  brought  to  my  attention  that  the  Senate 
Committee  on  Internal  Security,  of  which  you  nro  clmlr man,  is  now  holding 
hearings  on  the  .tenner  hill,  S.  2040.  May  I  urge  you  not  lo  let  this  hill  die  In 
the  committee?  It  scorns  to  me  that  It  promises  to  provide  a  vital  bulwark  to 
our  Internal  security. 

May  l  also  suggest  that  this  hill  1>e  amended  to  include  legislation  that  would 
nullify  the  Supreme  Court’s  Mallory  decision? 

With  t>ost  wishes  for  your  valiant  stand  for  us  conservatives,  I  am, 

Sincerely, 

Own  Ponprom. 

Mas.  I,.  O.  Ponprom. 


Fort  Worth,  Tex,,  February  15, 1058. 

Dear  Senator:  I  am  very  Interested  In  the  Jenner  hill  which  would  litnll  the 
powers  of  the  Supremo  Court;  tunny  of  the  Court’s  decisions,  such' as  the  one 
re  the  Smith  Act  have  made  the  public  aware  that  tho  Court  Is  making, 
rather  than  interpreting  tho  law.  Let  the  Congress  define  their  powers  In  clear 
language. 

Nettie  T.  Griffin, 


Hon.  James  O.  Kastland, 

United  States  Senate  Office.  Building, 
Washington ,  I).  C.; 

All  real  Americans  are  for  bill  S.  2040. 


Denver,  Colo.,  February  18, 105S. 


“We  Americans,” 
Leon  Almirall, 
Dave  Pate. 


Cincinnati,  Ohio,  Fcbruaiy  17, 1958. 


Mr.  J.  O,  Sourwine, 

Counsel,  Senate  Intewal  Security  Subcommittee, 

WaaMnyfon,  D.  0 . 

Dear  Mr,  Sourwinr:  Notice  of  the  hearings  on  bill  S.  2046  proposing  limita¬ 
tions  on  the  appellate  Jurisdiction  of  the  Supreme  Court  in  certain  cases,  has 
come.  I  feel  that  action  in  line  with  the  proposals  is  necessary  but  it  is  not 
possible  to  attend  the  hearings. 

Many  lawyers  have  emphasized  that  the  Supreme  Court  has  in  recent  years 
been  usurping  the  legislative  authority  of  the  Congress.  Also,  State  attorney 
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generals  nml  Justices  of  State  courts  have  spoken  clrlf leally  of  the  Supreme 
Court’s  decisions.  Sharp  criticism  has  been  reflected  In  numerous  editorials 
and  articles,  and  the  resolutions  of  the  American  Bar  Association  nro  significant. 
Therefore,  people  naturally  wonder  why  Cougress  Is  slow  In  taking  action  neces¬ 
sary  to  return  the  Supremo  Court  to  Its  proper  function. 

Irrespective  of  what  Is  said  by  opponents  of  the  proposed  bill  the  truth  will 
be  that  they  reflect  the  corrosion  of  morality  that  reminds  one  of  tho  beginning 
of  tho  cud  of  the  onc-tline  greatness  of  Greece.  Morality  at  this  time  Is 
preservation  of  tho  principle  that  changing  the  Constitution  must  be  by  sub¬ 
mission  of  amendments,  not  by  court  decrees. 

According  to  an  editorial  Item  last  week — “Some  50  Communists  hove  been 
acquitted  or  otherwise  cleared” — duo  to  the  devious  Interpretations  of  the  law 
by  tho  Supremo  Court. 

Equally  shocking  was  the  Court’s  decision  In  the  Girard  College  case. 

Tho  record  suggests  wllfulnesa — not  law  nor  logic. 

Sincerely  yours, 


Mrs.  Mary  Lovk  Collins. 


Senator  James  O.  Eastland, 


Dallas,  Tex.,  February  If,  1958. 


Chairman,  Senate  Oontmttlcc  on  Internal  Security, 


The  Senate,  Washington,  D.  0. 


Dear  Senator  Eastland:  This  Is  to  Inform  you  that  I  am  highly  In  favor  of 
States'  rights,  and  hope  your  committee,  tho  Senate,  and  Congress  can  do  some¬ 
thing  to  preservo  local  government. 

It  Is  a  matter,  not  of  political  party,  or  whether  you  are  liberal  or  not,  but  Is 
a  ninttcr  of  fundamental  principle  of  our  Nation.  We  either  have  consent  of 
the  governed,  considering  tho  citizen  sovereign,  .or  we  will  have  centralized 
government  with  eventual  tyranny.  We  shoutd  remember  that  ours  Is  a  con¬ 
st  Itutlonal  Republic,  a  government  of  law,  not  of  men. 

Wo  should  stop  this  committing  national  suicide  by  letting  subversives  go  free 
becauso  “laws  governing  subversion  nrc  preempted  by  the  Federal  statutes,”  <  r 
because  of  equally  silly  technicalities  used  by  the  courts. 

Something  must  be  done  nbont  tlie  Supreme  Court,  even  If  It  takes  constitu¬ 
tional  amendment  to  do  it. 

However,  there  are  some  things  Congress  can  do;  you  know  what,  and  the 
pcoplo  know.  Tho  information  gathered  by  your  committee  can  determine  the 
best  course. 

I  feel  that  solving  these  questions  Is  a  matter  of  freedom  and  national  safety 
1  sincerely  hope  the  Congress  can  do  something. 

Sincerely  yours, 


GEOROE  A.  Tittkri noton. 


Hinsdale,  III.,  February  1 7,  1957 . 

Hon.  James  O.  Eastland, 

Senate  Office  Building,  Washington,  D .  0. 

Honorable  Sir:  Wo  hear  much  about  the  “Citizens  must  march  on  Wash¬ 


ington." 

Is  this  necessary  or  do  wo  have  enough  patriots  In  Congress  to  pass  the  Jenner 
bill,  S.  2040  for  us? 

Sincerely, 

Edna  E.  Brinkman, 

Mrs.  U.  A.  Brinkman. 


Los  Angeles,  Calif.,  February  29, 1958 . 

Senator  James  O.  Eastland, 

Chairman ,  JSmafe  Internal  Security  Committee. 

Dear  Senator  Eastland  :  I  nra  writing  you  In  behalf  of  Senate  bill  2040  In¬ 
troduced  by  Senator  Jenner.  This  Is  a  very  important  bill  and  I  urge  you  to  do 
all  In  your  power  to  push  It  through  the  committee  so  we  can  have  early  action 
In  the  Congress. 

Yours  sincerely, 


John  F.  Gilchrist. 
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Senator  James  O.  Eastland. 


"Fight  Communism,” 

Los  Angeles,  Calif.,  February  16, 1958. 


Dear  Senator  :  In  regard  to  the  hearings  to  be  held  on  the  bill  8.  2040  to  limit 
the  appellate  jurisdiction  of  the  Supreme  Court,  we  heartily  endorse  this  action. 

In  a  meeting  of  national  leaders  of  our  group,  this  bill  was  unanimously 
approved. 

We,  as  arc  many  other  groups  with  whom  we  come  in  contact,  are  deeply 
concerned  with  the  actions  of  the  Supreme  Court.  Also  the  lack  of  menus  of 
jailing  or  executing  spies  and  traitors.  You  of  course  as  one  of  America's 
stalwart  defenders,  know  the  dangers  facing  us.  Here  in  California,  the  Com¬ 
munist  Party  is  growing  bolder  to  the  extent  that  they  pay  no  attention  to  laws, 
etc.,  whatsoever. 

Most  of  this  attitude  has  come  since  Ihey  have  found  allies  on  the  Supreme 
Court  bench.  Also  that  so  many  In  authority  go  along  with  the  Civil  Liberty’s 
emergency  committee,  and  other  disguised  agents  of  the  Kremlin.  We  ore  hope¬ 
ful  of  having  a  representative  at  the  hearing,  if  not  we  feel  confident  that  In  your 
hands,  we  have  a  real  American  looking  out  for  humnnUy's  welfare. 

Our  sincere  thanks  to  you  for  your  herculean  efforts  over  the  years,  the  rattle 
of  chains  grows  closer,  let’s  all  go  all  out  now. 

Respectfully, 


George  Redston, 

Chairman ,  "Fight  Communism”  Committee. 


West  Covina,  Came.,  February  20,  1958. 
Dear  Sirs:.  Please  approve  the  Jcnner  bill  limiting  the  Supreme  Court’s  ap¬ 
pellate  jurisdiction. 

I  am, 

Sincerely  yours, 

Geraldine  O.  Hirbkrd. 
Winthrop  B.  IIibberd. 


Ia)S  Angeles,  Calif.,  February  22,  1958. 

I  am  strongly  In  favor  of  Senator  Jemier’s  bill,  S.  204(1,  curbing  the  Supreme 
Court.  We  eannot  afford  to  lose  our  State  rights,  i  believe  this  Is  vital. 
Respectfully, 


K.  McLaxahax. 


Bakersfield,  Calif.,  February  21, 1958. 
Dear  Senator  Eastland:  Senator  Jenner’s  bill  (S.  2040)  to  limit  the  juris¬ 
diction  of  Ihe  Supreme  Court  is  needed  at  this  time.  It  Is  the  hope  of  myself 
and  many  others  that  this  bill  will  become  a  law. 

Yours  truly, 

Eden  B.  Vinsex. 


St.  Louis,  Mo.,  February  20, 1958. 

Dear  Senator  Eastland:  The  organization  of  Missourians  for  Constitutional 
Government  supports  Senator  Jenner’s  bill,  S.  2040. 

I  speak  for  myself  and  the  above  group. 

Sincerely, 

Gordon  Emerson, 

Second  Vice  President,  Missourians  for  Constitutional  Government. 


Los  Angeles,  Calif.,  February  20, 1958. 


Dear  Sir:  I  would  like  to  register  my  approval 
the  Supreme  Court’s  jurisdiction. 

Sincerely, 


of  the  Jenner  bill  limiting 


Virginia  Owens. 
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lion.  James  O.  Eastland, 

Washington,  D .  0. 


Birmingham,  Mich.,  February  19,  1958 . 


Dear  Senator  Eastland:  S.  2640,  now  before  the  Committee  on  the  Judiciary, 
is  vital  without  any  crippling  changes,  to  preserve  the  constitutional  govern¬ 
ment  of  the  United  States  of  America.  Your  support  Is  urged,  and  will  be 
greatly  appreciated. 

Yours  very  truly, 

Lucius  DeGraff. 

YY.  H.  DeGraff. 


Glendale,  Calif.,  February  20, 1958 . 

Dear  Senator  Eastland:  Please  support  Senate  bill  2646  limiting  the  appel¬ 
late  jurisdiction  of  the  Supreme  Court. 

Thank  you. 

F.  M.  IIebabd,  M.  D. 


*  Baltimore,  Md.,  February  25, 1958. 

Senator  James  0.  Eastland, 

Chairman,  Senate  Judiciary  Subcommittee, 

Senate  Office  Building,  Washington,  D.  0. 


Bear  Senator  Eastland:  Please  put  this  citizen  on  record  os  favoring  the 
Itassuge  of  Jenner  bill  S.  2646  which  seeks  to  limit  the  appellate  Jurisdiction  of 
the  Supreme  Court  in  five  fields.  I  feel  that  you  will  do  all  In  your  power  to 
see  that  this  fmi>ortant  bill  Is  reported  favorably  out  of  committee. 

It  Is  a  sad  day  Indeed  in  our  United  States  when  one  branch  of  our  Goverrv- 
ment  seizes  illegal  iwwer.  However,  the  uncanny  foresight  of  our  Founding 
Fathers  has  supplied  a  remedy  with 'which  to  maintain  the  balance  of  power  that 
our  Constitution  envisaged.  In  this  enso  it  is  the  clear  duty  of  the  Senate  to  curb 
a  runaway  Supreme  Court  and  do  what  It  can  to  offset  the  vicious  decisions  of 
this  Court  of  the  lost  few’  years. 

My  slncerest  wishes  and  prayers  are  with  you  and  your  committee  In  your 
•deliberations  of  this  bill. 

Yours  very  truly, 


Mrs.  Francis  J.  Hamill. 


Senator  James  Eastland. 


Los  Anoeles,  Calif.,  February  21, 1958. 


Bear  Senator:  I  was  bom  in  Mississippi  and  I  have  watched  your  courageous 
defense  of  States  rights  with  Interest. 

I  believe  you  are  the  chairman  of  the  committee  which  has  just  brought  out 
S.  2646.  We  in  Southern  California  are  disturbed  by  the  political  decisions  of 
the  Supreme  Court  and  feel  that  their  usurpation  of  power,  thus  weakening 
our  system  of  checks  and  balances,  should  be  stopped. 

I  have  written  Senators  Knowdand  and  Kuehel  urging  thern  to  support  S.  2646 
and  I  hope  it  will  be  passed  very  soon. 

Best  wishes  for  success  in  your  patriotic  efforts. 

Sincerely, 


(Mrs.)  Anna  Crawford  Smith. 


Senator  James  O.  Eastland, 

Washington,  D.  O. 


Dallas,  Tex.,  February  20, 1958. 


Dear  Senator  Eastland:  We  have  grown  accustomed  to  relying  upon  you 
to  safeguard  our  constitutional  republic  against  its  foes. 

The  Jenner  bill,  designed  to  curb  undue  assumption  of  power  by  the  Supreme 
Court,  is  certainly  the  shield  and  buckler  that  we  need. 

Traitors  are  rampant  In  the  land.  The  Jenner  bill  is  a  step  toward  controlling 
them.  Let  us  have  it,  please. 

Sincerely  yours, 


Elizabeth  Staples. 
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Philadelphia,  Pa.,  February  23,  1958. 

Subject :  Senator  Jenner'a  bill  8. 2640. 


Hon.  James  O.  Eartland, 

OArt/rwiaw,  Judiciary  Committee, 

Senate  Office  Building,  Washington,  D.  V, 

Dear  Sir:  Referring  to  above  subject  please  be  Informed  that  I  am  very  much 
In  favor  of  bill  S.  2040  In  order  to  repair  damage  done,  and  caused  by  the  High 
Court's 11  lied  Monday"  decisions,  and  to  avoid  such  rulings  In  the  future. 

Fair  Inws  to  protect  Individual  freedom  and  privileges  are  In  order  but  not  at 
the  expenses  of  our  Nation's  security,  domestic  as  well  ns  foreign. 

I  would  appreciate  any  printed  matter  on  this  bill. 

Very  truly  yours, 


Frederick  Troge. 


Chicago,  III.,  February  21,  /P58. 

8enator  James  O.  Kabila  nd, 

Senate  Offtee  Building,  Washington,  I).  O. 

Dear  Senator:  I  believe  It  Is  of  utmost  importance  that  the  Jenner  bill  8. 
2040  be  reported  favorably  by  your  committee. 

The  rights  of  the  Federal  Government  as  well  as  the  States  and  cities  to  protect 
themselves’  from  Communist  subversion  must  be  protected.  This  can  bo  accom¬ 
plished  by  S.  2040. 

Sincerely  yours, 


Keith  T.  Campbell. 


Sandborn,  Ind.,  February  21, 1958. 

Senator  James  Kastland. 

Dear  Sir:  We  wish  to  write  you  of  our  deep  concern  and  fear  of  tho  recent 
actions  of  the  Supreme  Court  members  In 'this  country.  We  feel,  without  any 
doubt,  action  must  bo  taken  by  Congress  to  curb  the  powers  that  nre  being  taken 
by  this  Court  and  which  Is  not  according  to  the  Constitution  of  our  country. 

We  are  proud  of  Senator  William  K,  Jenner,  whom  we  believe  is  n  fighter  for 
the  Constitution  and  hts  country. 

We  are  fed  up  and  tremendously  disturbed  at  tho  "Liberals"  In  our  Govern¬ 
ment  ;  we  protest  the  pressuring  for  more  foreign  aid,  at  the  taxpayers'  expense; 
our  country  will  be  bankrupt  and  we  will  become  a  nation  of  peasants.  It  Is  time 
for  leadership  In  our  Congress  of  the  highest  type,  and  one  who  can  hold  out 
against  the  "Eisenhower  Liberals," 

Our  best  wishes  and  appreciation  of  your  efforts. 

Mrs.  N.  Myers. 


Senator  James  O.  Eastland.  % 

Senate  Office  Building,  Washington,  D. 


Medaris  Co.,  Tno., 
Dallas ,  Tew.,  February  20,  1958. 


Dear  Senator  Eastland:  I  would  like  to  go  on  record  in  expressing  my  pro¬ 
found  appreciation  for  the  wonderful  Job  you  arc  doing.  I  thank  God  that  there 
are  still  some  good  Americans  left  in  our  Government  to  defend  our  heritage  and 
fight  those  who  would  take  away  those  rights  heretofore  thought  to  be  guaran¬ 
teed  by  the  Constitution. 

I  pray  that  God  will  bo  with  you  and  give  you  the  strength  you  will  need  to 
regain  those  rights  laid  out  In  the  Jenner  resolution. 

Sincerely  yours. 


It.  N.  Medaris. 


Dallas,  Tex.,  February  20,  1958 . 

Senator  James  O.  Eastland, 

TVaahfaitfors  D.  O. 

Dear  Senator  Eastland  :  Count  me  as  a  voter  who  upholds  State  sovereignty, 
the  Federal  Constitution,  and  sane  defense  for  our  national  welfare  and  security. 

For  those  reasons,  we  need  adoption  of  the  Jenner  bill  to  curb  arbitrary 
assumption  of  powers  beyond  their  jurisdiction,  by  our  Supreme  Court. 
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I  appreciate  (ho  stand  you  hiwe;  taken  on  various  Iksiios  In  (ho  past,  ami  Iiojk? 
you  cnn  help  to  put  over  thin  needed  bill. 

Yours  sincerely, 


Mrs.  W.  R.  Reid. 


Dallas,  Tex,,  February  20,  1058. 

Senator  James  O.  Kabtland, 

Senate  Office  Building,  Washington,  D .  0 . 

Dear  Senator  Rabtland:  I  alneercly  hope  that  favorable  action  will  bo  taken 
In  your  conunltteo  on  Senator  William  Jcnner’s  resolution  to  limit  the  powers  of 
the  Supremo  Court  ns  reflected  by  S.  2 (MO.  This  1b  much  needed  legislation,  and 
I  shall  urge  my  representatives  to  support  this  bill  If  and  when  It  comes  up  for 
passage.  I  am  today  writing  Senator  Lyndon  11.  Johnson  and  Mr.  Drucc  Alger 
to  give  It  their  supj>ort. 

Very  truly  yours, 


Mrs.  Ruth  Soott. 


Ontario,  Calie.,  February  21, 1058. 

Dear  Senator  Kastland:  We,  as.  two  very  concerned  Americans,  respectfully 
urge  passage  of  Senator  Jenner's  bill  No;  S.  2640. 

The  Supreme  Court  cnn  and  must  be  curbed  and  kept  from  turning  America 
over  to  the  Communists. 

Yours  very  truly, 

Mrs.  Marvin  R.  Gatlino. 
Marvin  R.  Gatlino. 


Holbrook,  Mass.,  February  22, 1058 . 

Hon.  James  O.  Eastland, 

Chairman,  Judiciary  Committee, 

Senate  Office  Building,  Washington,  D .  O. 


My  Dear  Senator  Eastland:  We  patriots  here  tn  Massachusetts  are  greatly 
Interested  In  Senator  Jenner’s  bill  S.  2640,  “to  limit  the  appellate  Jurisdiction  of 
the  Supremo  Court  In  certain  cases’*  especially  the  security  program  of  the  exec¬ 
utive  branch  of  the  Federal  Government;  the  investigative  functions  of  the 
Congress;  admission  of  persons  to  the  practice  of  law  within  individual  States; 
and  State  nntlsubverslve  legislation. 

As  chairman  of  the  South  Shore  Rranch  of  Massachusetts  Committees  of  Cor¬ 
respondence  (an  affiliate  of  the  American  Coalition  of  Patriotic  Societies)  we 
respectfully  request  that  this  letter,  demanding  passage  of  Senator  Jenner’s 
S.  2040,  be  made  a  part  of  the  testimony  given  In  the  subcommittee  hearings  and 
the  full  committee  bearings  which  will  follow. 

We  have  also  requested,  before,  and  again  Insist  on  the  Impeachment  of  the 
six  members  of  the  Supreme  Court  who  have  proven  by  their  actions  that  they  are 
subversives. 

Just  1  year  ago  today  a  resolution  to  impeach  these  men  was  adopted  by  the 
general  assembly  of  the  State  of  Georgia.  Why  has  not  this  matter  been  followed 
through? 

Faithfully,  for  America, 


Mary  Lavinia  Silvia, 
Chairman,  South  Shore  Branch, 
Massachusetts  Committees  of  Correspondence . 


Pineville,  La.,  February  19, 1958. 
The  Honorable  Senate  Judiciary  Committee, 

Washington,  D.  C . 

Gentlemen  :  I  desire  herein  to  express  my  ardent  wish  that  bill  S.  2646,  intro¬ 
duced  by  the  Honorable  Senator  Jenner,  of  Indiana,  together  with  the  suggested 
amendment  by  Hon.  T.  W.  Holloman,  of  Louisiana,  be  passed  by  Congress: 
hence,  I  humbly  and  respectfully  request  that  it  be  favorably  reported  by  your 
honorable  committee. 

R.  A.  Corley,  Sr. 
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Denver,  Coml,  February  HO ,  /P/18. 

Nolo  signature**  of  neighbors  ( Ift)  on  [\\U  n|»|M«nl  Idler.  I.iimI  full  112,000  name* 
were  uccurtHl  III  a  fow  tiny*  peeled  lug  a  dly  lucerne  lax.  Wo  unt  Iho  wpeelnl 
election  ilhdtax  rejH'nl. 

|)a  wo  On i*o  hope  for  Oio  Senator  Jenner  H.  V!0  III?  Thank  Hod  for  our  pul  riots 
In  Washington. 

M,  M.  Dixon. 

An  Aitkai.  kok  Aouon 

Tho  frAinevH  of  our  Constitution  knew  Uio  danger  of  powerful  mitral  Iron  mnl 
dictatorial  government.  mnl  took  ovory  precaution  to  pro  led  tho  Slates.  They 
gave  to  tho  States  sovereign  rights*  dial  to  I  lie  |>eoplo  freedom  amt  jadleo.  Cum  is 
we iv  provided  to  protect  oar  rights  ah  described  In  ttio  roiiHtltutton.  It  worked-- 
amt  made  our  Nation  great  and  universally  voapeeled. 

Where  Is  (tint  protection  nowY  The  Supreme  Court  Ims  overridden  law  and 
Justice  as  provided  In  the  Constitution,  It  Ignores  I  he  legislative  department 
of  our  Outer  wuent. 

We,  tho  people,  have  coutlrtciico  tu  our  legislators.  We  urge  you  to  net  lu  our 
defense  nmt  lu  (lie  defense  of  our  roast  I  hit  Ion.  Several  promt  urea  have  Ikvii 
recommended,  Ineludlug  Impeachment  of  the  Justices— wldeh  they  may  deserve. 
We  are  hark  of  those  of  you  who  renllre  our  danger  mid  are  bravely  fighting. 
Flense  take  aetlou  during  (Ids  session  of  Congress. 

Thank  you  for  your  consideration  of  these  earnest  appeals  for  it  el  Ion. 

Hod  save  America. 

Maud  E.  Dixon,  U cargo  II.  Colllugwood,  .lidla  It.  Taylor,  J.  F.  Has* 
inussen,  Anna  Hmunuswen,  Mr.  and  Mrs.  Uots*rt  Tipton,  Waldo 
W.  Howard,  Florence  Howard,  liOim  M.  Slamlley,  May  N.  Clarke, 
Ikmdhy  J.  MeNary,  A,  Hoyd,  l.aura  V.  Fanis,  Jo  M.  Alklimon, 
Vrtul  T*.  Alklimon. 


Nohtii  AniNUTON,  Mass.,  February  /#,  1958, 

Hon.  J  auks  O.  Kasti.ano, 

CA  airman,  Jr  rt  Wary  PommHfre, 

Senate  Offer  fttdftffap*  UViaMsgfOH,  t)%  (\ 

Pear  Chairman  F.artlanu:  While  unable  personally  to  appear,  we  wish  to 
he  recorded  as  urging  passage  of  S.  2040,  Introduced  by  Senator  Jenner,  of 
Indiana,  to  limit  the  appellate  Jnrlsdletton  of  the  Supreme  Court  In  certain 
cases  as  set  forth  lu  S.  26411. 

Wo  request  lhat  Ibis  statement  he  Hied  In  the  rc.vrds  of  tlie  Internal  Security 
Subcommittee. 

Heaped  hilly  yours. 


Hester  S.  CHOWtttFH 


Mrs.  K.  Ocm rge  Crowlher. 


Chula  Vista,  Cai.if.,  February  2/,  1958. 


Senator  James  Easti^nd, 

Senate  Offer  Uuitding, 

irosahij7tOH,  D,  <\ 

Pear  Sir:  I  am  Asking  you  to  please  support  the  Jenner  hill,  R.  2010,  to 
counteract  the  damage  dime  to  our  country  In  recent  Supreme  Court  decisions. 

It  is  about  time  Congress  upholds  our  Conslllutlon  and  Hill  of  Hlghts. 
Sincerely, 


Mrs.  Helen  J.  Millard. 


Long  Beach,  Cai.if.,  February  22,  t958. 

Hon.  James  O.  Eastland, 

CAoirmriH,  Judiciary  Committee, 

United  State*  Senate,  Washington,  /).  C, 

Dear  Senator  Eastland  :  Concerning  the  bill,  S.  2646,  by  Senator  Jenner  to 
limit  the  Supreme  Court’s  appellate  jurisdiction  as  so  greatly  needed,  I  hope 
that  It  soon  will  be  made  the  law  of  our  land. 
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May  (Ind  enable  you  ho  to  bring  out  lx*foro  I lio  Cong  re**  mid  our  |*op1o 
tin*  truth  nlxMit  mid  tin*  sn*<»<1  for  (IiIk  projHixcd  law  Unit  notldiiK  can  prevent 
II  h  enactment. 

Hlneerely, 

WAntr.fi  W.  Htmono. 


Mkmciiih, Tenn„  February  HI,  1958. 

Senator  'I  am  km  O.  Kantoamii. 

Judiciary  (ftmiwittcv  of  the  Senate, 

Wash  Iny  ton,  IK  (K 

Senator  ■! a m kh  O,  Rahti.akp :  Senator  Jemicr,  of  Indiana,  In  presenting  a  Mil, 
H.  2010,  which  f  think  should  by  till  mean*  bo  passed.  We  could  retain  the  j»ren- 
llgo  the  American  people  have  la-on  ho  proud  of  In  the  {Hint. 

In  IIiIm  tilll  Jiiyrs  the  foundation  of  our  great  Nation,  and  thin  blit  would 
Atop  MiKli  subversive  ncl  iigalnsl  our  law*  which  our  Constitution  provide*. 
Please  do  what  you  can  to  get  IIiIh  Mil  panned. 

Hlneerely  your*, 

*  Mr*.  Maroakkt  Stn.MNora. 


University  PARK,  Iowa,  February  19,  1958. 
lion.  iIamkh  0.  Rahtiano,  u 

Chairman  0/ Judiciary  Committee, 

Sonata  HuHdiny,  Washington,  IK  0, 

Dear  Mr,  Kahti.anh:  May  I  lnk«*  IIiIh  opportunity  to  urge  you  to  do  all  von* 
nllilt*  to  secure  pannage  of  the  .Tenner  frill,  H.  2010,  which  relate*  to  limiting  the 
|Hnver  of  the  Supreme*  Court.  The  activity  of  tho  Hupreme  (knirt  I*  little  abort 
of  legalized  trcAKou  to  the  country. 

Personally,  I  feel  that  It**  time  the  legislative  |»owor  of  the  country  be  returned 
to  Congress  Instead  of  the  Hupreme  Court.  The  total  me**  we*rc  In  can  U: 
charged  to  the  ruling*  of  Iho  Hupreme  Court  by  and  large.  They  dale  back 
over  a  period  of  10  year*  but  the  goal  I*  the  *nme  over  the  year*.  Today  the 
Hupreme  Court  I*  an  oligarchy  within  a  government  It*  record  of  giving 
supreme  |mwor  to  the  President  on  foreign  agreement*,  of  violating  the  Intent  of 
Congress  In  the  segregation  Issue,  and  "Ited  Monday”  nil  i*rint  to  need  of  some- 
thing  to  again  return  the  government  to  the  government. 

Anything  you  can  do  to  help  get  ltd*  Mil  before  Congress  will  be  appreciated. 

Sincerely, 

Ivan  Howard. 


Uomkvii.lk,  Mich.,  February  18, 1958. 

Henntor  Rartland, 

Washington,  1).  (7. 

I)kar  Senator:  1  notice  the  .Tenner  bill,  S.  2640,  Is  coming  up  before  the- 
.Senate,  no d  as  wo  are  very  much  Interested  in  It,  we  wish  you  everyone  to 
try  your,  utmost  to  pass-ami  «eml  to -the^PresWent  for  we  know  how  the  Court 
ha*  done  In  the  past  and  will  do  In  the  future  If  something  la  not  done  and  done 
quick.  Just  got  my  Human  Events;  suppose  you  still  read  It.  I  know  you  are 
busy ;  will  not  detain  you  longer. 

O.  K.  Hakkb. 


•  Pontiac,  III.,  February  19,  1958 . 

Senator  James  O.  Eastland, 

United  States  Senate,  Washington,  O.  C. 

Dear  Senator  Rartland:  Never  has  there  been  a  time  when  the  responsibility 
for  providing  the  means  for  overcoming  a  crisis  lay  so  completely  In  the  hands 
of  Congress  as  now  that  Senator  Jenner*s  hill  (S.  2640)  Is  up  for  action. 

The  Jenner  bill  provides  a  way  to  \vrest  unwarranted  power  from  a  Supreme 
Court  which,  In  decision  after  decision,  has  shown  Itself  to  be  against  the  wel¬ 
fare  of  the  United  States,  has  shown  Its  contempt  for  our  Constitution,  has 
shown  its  determination  to  aid  and  abet  communism  in  this  Nation. 

You  must  not — you  cannot  fall  to  pass  this  bill. 

We,  the  eltisens,  have  no  hope  for  protection  than  in  you,  whom  we  have 
honored  by  electing  you  as  our  representative  In  Government.  We  urge  you 
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to  ujm'  every  power  you  tin vo  to  intact  tin'  Jennet*  Mil  Into  law.  If  you  full  In 
do  Oil#  -  tf  you  full  to  protect  u*  from  Oil#  nntl-Amerlvnn  pro  Communist  Cmirl, 
you  will  Imv©  Mrnycd  your  trust  ns  Member*  of  the  Culled  Htnle*  Congress. 
Yours  truly* 

.1.  I  L  i  en  Viki.hy, 


SoiniiWKKf  Women's  lb:ruu.MV\  Ci.w  or  I-oh  Anuki>:h, 

l,o $  Angela,  Calif.,  February  20, 1958. 

Senator  James  Kartianu, 

IKoiMstflOH,  1>.  O. 

Dkau  Senator  Marti, and:  Pleas©  use  nil  your  Influence  to  pass  Sojinto  Mil 
No.  2dlrt,  which  will  limit  tho  power  of  llm  Suprome  Court.  1  mu  writing  this 
or  an  tiultvKluut  but  our  wholo  dub  wishes  that  It  Ik*  brought  out  of  commute© 
mut  passed  l mined lately. 

Most  sincerely, 

Mr#.  Wm,  I,  JIirpo. 
Wabiunoton,  1).  0.,  February  27,  1958. 

lion.  James  O.  Marti  and* 

CAorrtmm*  Senate  Judicial  u  Committee, 

*  hYstite  Office  tluitding,  Wathinglont  Ih  0.: 

\Yo  the  memlvers  of  tho  District*  of  Columbia  Public  School*  Association  ar¬ 
dently  support  Senator  Jointer**  bill  (8.  26101  now  beforo  your  eommltto©  to 
curb  tho  imwcra  of  tho  Supreme  Court  through  the  oxerclso  of  which  UiIr  tri¬ 
bunal  la  destroying  our  baste  lltiertles. 

O.  Ti,  Dell, 

iVcjiIffcHl,  DUtrlet  of  Columbia  Public  Schools  Association . 


Cl  ran  ada  Hiv.tji,  Came.,  February  25, 1058* 

lion.  James  0.  Eastland, 

irdAfttagloH,  /).  0 . 

I  Irak  Sir:  Affirmative  action  on  Senate  blit  8.  2040  la  In  my  opinion  desirable. 
Recent  rulings  of  tho  Supreme  Court  make  this  action  necessary. 

Yours  truly, 

Mrs.  KtitsAtiKTU  B.  Hammond. 


Arlington,  Va.,  February  1958* 

Senator  James  O.  Eastland, 

CAoIrfmiu*  Commf/Ic©  oh  the  Judiciary, 

ScHOfc  Office  ttuiiding,  TVaaMHglon,  D.  0. 

Dear  Senator  Eastland:  I  am  glad  that  Senator  Jenr.er  Introduced  8.  20-16 
to  limit  appellate  Jurisdiction  of  the  Supremo  Court  and  that  your  committee 
Is  giving  it  consideration. 

I  hope  It  will  be  enacted,  and  In  a  sufficiently  broad  form  to  protect  well  the 
five  matters  concerned,  from  the  powers  of  the  Supreme  Court. 

That  Court  in  recent  years  has  done  the  country  a  terrible  lot  of  harm.  Its 
powers  should  be  curtailed  and  several  others  of  its  many  harmful  decisions 
should  be  corrected.  The  Mallory  case.  Frightful  criminals  are  freed.  The 
worst  kinds  of  Communist  enemies  ate  freed.  The  school  Integration  decision 
is  terrible.  Can  some  way  bo  found  to  prevent  the  Supreme  Court  from  legis¬ 
lating? 

Respectfully  yours, 

Phillips  Kerb. 


St.  Petersburg!!,  Fla.,  February  22, 1958. 

Hon.  Jambs  O.  Eastland, 

\  Chairman  of  Senate  Judiciary  Committee, 

Senate  Office  Building,  Washington,  D.  0 . 

Deab  Senator  Eastland:  Without  taking  your  time  to  read  a  lengthy  letter, 
I  desire  of  you.  that  proposed  bill  S.  2646  have  your  unfailing  attention.  It  will 
be  the  biggest  and  most  important  opportunity  and  responsibility  that  you  have 
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ever  bad  to  do  something  toward  preserving  the  United  Slate*  freedom  and 
provent  us  from  becoming  a  vanishing  raco  and  committing  national  suicide. 

If  we  destroy  Htntc  soverclguly  we  shall  lone  the  Republic  of  the  United  Stales 
of  America.  Our  enemy  has  mado  tho  claim  (hat  they  cannot  take  over  America 
ns  easily  If  they  have  to  combat  the  sovereignly  of  48  H biles.  Why  hand  our 
country  ovor  to  our  cnoiny. 

(lot  tho  bill  8.  2040  enacted  Into  law.  This  Is  your  responsibility  to  God. 

I  request  that  this  letter  go  Into  tho  record. 

Very  truly  yours, 

J.  IlALowm  Bruce,  M.  D. 


8t.  Petersburg,  Fla,,  February  ti,  1058. 

Hon.  James  O.  Eastland, 

Chairman,  Senate  Judioiary  Committee, 

Hcnalo  Offico  Building,  Washington,  I).  0 . 

Dear  Mr.  Eastland  i  As  a  citizen  of  tho  United  Mates  and  of  Pennsylvania, 
I  am  requesting  that  you  do  nil  you  possibly  can  to  get  Senate  bill  2040  out  on 
the  floor  nud  have  It  passed. 

Thorn  needs  to  lx*  n  limit  for  appellate  Jurisdiction  of  tho  United  States  Hu* 
premo  Court  In  respect  to  Htate  legislature,  local  school  bodies,  Htato  bar  asso¬ 
ciations,  the  executive  branch  of  our  Government  and  the  United  States  Congress. 

Trusting  that  America  may  remain  a  republic  with  tho  help  of  Henato  Judici¬ 
ary  Committee,  I  nm, 

Respectfully  yours, 

Miss  Myrtle  0.  Davis. 


Herryville,  Va. 

Senator  James  O.  Eastland, 

United  State *  Senate, 

Washington,  D .  0 . 

Dear  Senator:  The  best  of  luck  to  you  In  sponsoring  the  Jcnner  bill,  B.  2010, 
to  limit  tho  appellate  Jurisdiction  of  tho  Supreme  Court. 

Sincerely, 

Mrs.  0.  If.  Hr.  John. 


North  Hollywood,  Camp.,  February  25, 1058. 


Senator  James  O.  Eastland 
Washington  D.  O. 

Dear  Senator  Eastland:  We  are  most  heartily  In  favor  of  Senator  Jenner’s 
blit  which  would  help  curb  the  flagrant  abuses  of  the  Supreme  Court. 

Sincerely, 

Mr.  and  Mrs.  L.  D.  Machado. 


Hollywood,  Camp.,  Febuary  2t,  1058. 

Sir:  We  are  delighted  with  Senator  Jenner’s  bill,  S.  2040,  to  llmlt  tbe  juris¬ 
diction  of  the  Supreme  Court  We  pray  that  it  may  become  law  so  that  the 
Supremo  Court  may  no  longer  damage  our  beloved  country  as  they  have  In  the 
past  with  their  “Red  Monday"  decisions. 

Sincerely, 

Lillian  Roberts. 


•  Dallas,  Tex.,  February  25, 1958 . 

Senator  William  E.  Jennib, 

Senate  Subcommittee  on  Internal  Scourity, 

Senate  Office  Building,  Washington,  D.  0 . 

My  Dear  Senator  :  I  am  In  complete  accord  with  the  proposals  contained  In 
Senate  bill  2646,  which  you  introduced,  to  limit  appellate  jurisdiction  of  the 
8upreme  Court  in  specified  areas,  and  request  that  you  register  iny  views  in  the 
hearings  which  are  now  in  progress  before  the  subcommittee  of  which  you  are 
a  member. 

Respectfully, 


Neely  O.  Landrum. 
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Ho  Maiuk,  Inp., 
Dalton,  T#9,t  February  gf,  1068. 

MOW.  J AMM  O.  MARtlANO, 

CommfHre  ok  /MliVMaf  ftanirtty. 

8e O/ffro  DutHtuy,  IPdlMHgf&H,  D.  O . 

Dear  Senator  Mabtland:  I  am  firmly  of  flic  opinion  that  S.  20-ill  should  by 
all  mean*  bo.  into  pi  o<t.  I  sincerely  hope  you  will  pursue  It  vigorously  to  [in 
ultimate  successful  conclusion. 

It  li|  high  time  tlml  not  only  the  Supremo  Court  but  Hint  the  other  burenus 
lie  estopped  from  umklng  flat  in  wo.  I  wont  to  cmigrntulntc  yon  mi  your  win  ml 
In  regard  to  this  matter. 

With  Mtutat  regards,  t  am, 

Sincerely  your*, 

Mow.  1|.  Mauku 


Vim.anova,  Pa.,  fVbroary  £8,  1988. 

Senator  Jam**  O.  Masteano, 

ChdfrtHgKi  commit  lcct 

t/MHed  Sfdte*  Senate,  WasMagtcM,  0.  th 
Pear  Senator  HAsmNOt  Please  vote  for  Senator  Jtmncr’a  bin  S,  2<H0(  which 
will  limit  the  appellate  Jurlilillctlon  of  Ihu  United  Staten  Supremo  Court. 

It  appear*  to  an  Increasing  number  of  elllteim  Hint  the  Supreme  Court  Is 
encroaching  on  the  duties  of  first  one,  mnl  then  another  branch  of  our  (loveru* 
ment,  nullifying  the  strength  of  our  renstltutloniil  three  branches.  This  must 
not  rent  lime  if  we  are  to  be  a  strong  Uulted  States  of  America. 

Very  sincerely, 

Helen  Hopkins  Zuov. 


Houston,  Tk*. 

Senator  James  O.  Kabtland, 

Senate  O^tre  WMtfrffug,  IPdiklHgfoK,  i).  </. 

Pear  Senator  Kastland!  Please  give  your  attention  to  Senator  William  K. 
Jonner's  bill,  R.  204U.  I  am  asking  you  to  eucoimigc  passage  of  tho  bill. 
Sincerely, 

Mrs.  P.  II.  CHALMERS. 


lH.rJ.AUK,  Tax.,  Fe&rnsrt/  £3, 1958. 


The  Honorable  Senator  James  O.  Maryland, 

Seaufe  0#tre  )lHtl<Un?% 

/).  C. 

Pear  Senator  Kastmnd:  Just  a  note  of  encouragement  for  your  support  of 
Senator  Jenner's  hill— Senate  hill  244U- to  eurli  the  Supremo  Court  powers. 
Sincerely, 

Miss  Kthkl  II.  Evans. 


San  Lius  Obispo,  CAt.ir.,  FeGraarp  £5t  1958 . 

Senator  James  O.  Eastland, 

ScNdfe  O/Jtre  Huiliii sg, 

Washington,  /).  0. 

Sim:  This  Is  a  brief  note  to  Inform  yon  that  I  am  very  strongly  In  favor  of 
Senator  Jenner's  bill.  No.  2040,  to  curb  the  Supreme  Court.  I  trust  that  you 
will  try  to  we  that  this  bill  receives  favorable  action. 

There  Is  grave  danger  to  our  Nation  from  this  rad  teal -left  Court,  as -well 
as  the  one- world  Internationalists  and  welfare-staters.  I  hope  you  behove  as 
I  do.  Far  too  few  Americans,  especially  college  students,  do. 

Sincerely, 

Stephen  Shottii aim, 
Califoi'nla  State  Polytechnic  CoUoye. 
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Hon.  JaME*  O,  HAHTLAND, 

Senate  Offfv c  I ht  I  Id  lay, 

1  Vdihlrtuitm,  it.  tf. 


Dau.ah.Tex.,  February  2\t  f9A8. 


pKAtt  Hi  Hi  'I 1lls  Ih  to  express  my  approval  of  H.  2iH0,  jierhap*  nddlttK  something 
on  I iii'  Mallory  decision,  mid  to  Inform  you  1  shrdt  do  nil  I  eari  to  Imvo  others 
approving,  express  themselves  also. 

Sincerely  yours, 


Mrs.  I  IrHUKRr  Uavis. 


,,  Ham.ah,  Tk».,  February  27,  IftSH, 

Senator  Jam  hr  O.  Hasteand, 

VomtnUtvetm  internal  Security, 

Henate  Office  llultdluy,  Wnuhtnyton,  Ih  (1.: 

My  family  nml  friend*  wont  yon  to  know  wo  strongly  support  Henato  Mil  2010. 

Mm.  W.  W.  fitHoil. 


I'liHAor.mriA, 

Hon.  James  O.  PJahteand, 

I’ltalrmnn,  Judiciary  (Jouimlttvc, 

Untied  Slates  Senate,  Washtnytan,  it.  0, 


Ha,,  February  WAR. 


Iikah  Hknatoh  Kahti.anu:  It  fin*  tome  to  iny  nltonHon  Hint  Hormtor  Jemier 
lm«  Introduced  it  Mil  (H.  2010)  limiting  Hio  npiiellnte  Jurisdiction  of  Hie  United 
States  Supremo  Court* 

f  also  understand  tlmt  hearing*  nre  now  being  conducted  on  thl*  matter  nnd  so 
I  nm  writing  to  you  at  thl*  time  urging  your  committee  to  vote  for  Kermlor  Jen¬ 
net**  Mill  'Thl*  seem*  to  mo  to  be  it  very  necessary  atop  If  we  nro  to  protect  the 
security  of  mir  Nation  nml  our  constitutional  form  of  gorernment. 

Sincerely  yours 


Anne  B.  Hanna 
Mr*.  W.  Clark  Hanna. 


Homis,  Cai  n*.,  February  2\t  iU58. 

HOII.  JAMES  Oi  MamTEAND, 
thl  Hat  Slates  Sntutor, 

Uhnrlmun  of  the  Judiciary  Oommlftcc, 

Senate  Office  ituttdtny,  Washtnytan ,  it.  U. 

Dkah  Him  :  A*  n  believer  In  America,  Its  Constitution,  and  It*  system  of  checks 
Hint  balance*  In  government,  1  strongly  urge  your  support  of  8,  2 im.  Henator 
Jcimer**  hill  limiting  Jurisdiction  of  the  Huprome  Court  I*  necessary  at  a  lime 
when  the  balance  of  |K>\ver  Is  In  the  hands  of  the  Judiciary  and  the  executive  work¬ 
ing  together.  Uetr*  get  control  of  Washington  hack  Into  the  hands  of  the  people. 
Sincerely, 

Ittcii  ard  Bard,  Jr. 


Montgomery  County  Pennsylvania  for  Amfjiica 

ROYERS  FORD,  pa. 

February  24, 1958. 

Petition  to  the  Judiciary  Committee  of  the  United  States  Senate 

Whereas  several  decisions  of  the  present  Supreme  Court  have  greatly  reduced 
our  formor  protection  against  subversion  and  subversives,  the  Montgomery 
Comity  Chapter  of  Pennsylvania  for  America  does  hereby  petition  the  United 
States  Senate  and  House  of  Itepresent Alive*  to  vote  for  Senate  bill  No.  2&I0 
which  removes  from  future  consideration  by  the  Supreme  Court  questions  con¬ 
cerning  subversion,  particularly  In  these  five  fields ; 

(1)  The  Investigative  activities  of  Congress; 

(2)  The  security  program  of  the  executive  branch ; 

(3)  State  legislation  against  subversive  activities; 

(4)  Home  rule  over  local  schools; 

(5)  Admission  to  the  bar  In  individual  States. 
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The  above  was  adopted  by  unanimous  vole  of  the  membership  of  Montgomery 
County  Chapter  of  Pennsylvania  for  America  In  meeting  assembled  on  Feb¬ 
ruary  23. 

Floyd  E.  Wiley,  Chairman. 


Drllaire,  Tex.,  February  28,  IP58. 

Senator  James  O.  Eastland, 

Washington,  Ih  0, 

Dear  Senator  Eabtland:  1  am  asking  your  support  of  bill  offered  by  Seuator 
William  B.  Jenner  to  curb  power  of  Supreme  Court. 

Respectfully, 

Lenora  Allison. 
Carlstadt,  N.  J.,  February  20,  1958. 

Internal  Security  8u doom  hitter. 

Dear  Sirs:  We,  the  undersigned  wish  to  express  our  approval  of  Senato  bill 
No.  2040,  Introduced  by  Senator  Jonuor. 

Wo  believe  this  bill  Is  drastically  needed  at  these  troubled  times. 

Sincerely, 

Mr.  And  Mrs.  Frank  Kternnn  and  family,  Including  two  daughters  and 
one  son  of  voting*  age,  also,  Mrs.  David  Jacobs,  grandmother. 


Ocean  City,  N.  J.,  February  21,  1958. 

Senator  James  Eabtland, 

Chairman  of  Subcommittee, 

Senate  Office  Budding,  Washington,  D .  C , 

Dear  Sir:  I  am  writing  you  urging  you  to  report  S.  2610  favorably.  It  Is  a 
bill  Introduced  by  Senator  Jenner  to  limit  the  appellate  Jurlsdtrtlon  of  the  Su¬ 
preme  Court. 

It  Is  high  time  this  was  done. 

Yours  truly, 

Mrs.  J.  Ii.  Turner. 


St.  Petersburg,  Fiji.,  February  28, 1958. 

Senator  James  0.  Kastland, 

Senate  Judiciary  Committee , 

WaeMnytOR,  D,  0 . 

Dear  Sir:  Wtll  you  please  bring  out  bill  No.  S.  2046  and  work  for  Its  passage? 
We  must  restrict  the  United  States  Supreme  Court. 

Thank  you. 

Yours  truly, 

IxrnviA  D.  Potter 
Mrs.  James  O.  Potter. 


Detroit,  Mien.,  February  21, 1958. 

non.  James  Kastland, 

Smote  Office  Building,  Washington,  D.  0 . 

Dear  Senator  Eastland:  We  would  like  to  urge  your  strong  support  of  Senate 
bill  2646,  to  limit  the  appelate  jurisdiction  of  the  Supreme  Court  In  fact  we 
would  be  In  favor  of  impeachment  of  these  men  who  have  done  so  much  to  help 
free  the  Communists  to  do  their  subversive  work. 

May  we  express  our  gratitude  for  the  work  you  do  for  our  beloved  country. 
Respectfully  yours,  .  w  _ 

Mr.  and  Mrs.  A.  R.  Hbllwobth. 


Dallas,  Tex.,  February  28, 1958 . 

Senator  James  O.  Eastland, 

Senate  Office  Building,  Washington,  D.  0 . 

Dear  Senator  Eastland:  The  Jenner  bill,  No.  2646,  la  the  most  Important 
legislation.  The  Supreme  Court  must  be  curbed. 
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If  you  will  report  Hits  bill  fnvornbly 
tlie  Texas  delegation  for  1(8  passage. 
You  rs  truly, 


1  shall  work  among  my  friends  as  welt  as 


WINIFRED  K.  Dillard. 
Mrs.  Job  P.  Dillard. 


Haltimore,  Mo.,  February  21, 1958 . 

Senator  James  O.  Eastland. 

Senate  Office  building,  Washington,  D.  0. 

Dear  Senator  Eastland:  I  wntch  your  views  and  how  you  vote  with  Interest, 
ntid  now  ant  bold  enough  to  urge  yon  to  vote  for  the  Jenner  bill,  S.  2010,  when  It 
comes  before  your  committee,  also  on  the  floor  of  the  Senate. 

You  Southern  Senators  are  the  only  ones  left  whom  I  consider  true  Americans, 
and  with  great  humiliation  1  admit  having  been  a  Republican  but  before  the  days 
when  that  party  was  taken  over  by  Socialists. 

Cordially, 

Mildred  Miller. 


Dallas,  Tex.,  February  18, 1058 . 


Hon.  James  0.  Eastland, 

Chairman,  Committee  of  Internal  Security,  United  States  Senate . 


Gentlemen:  I  write  you  to  ask  your  help;  and  In  support  of  Senate  blit 
2010  of  Senator  William  Jenner  of  Indiana. 

I  feci  that  our  so-called  Supreme  Court  must  be  curtailed ;  If  the  freedom  for 
which  I  and  countless  other  Americans  have  fought  for  is  to  be  preserved. 

The  Court**  action  In  declaring  State  sedition  laws  unconstitutional  was  the 
lowest  blow  ever  struck  for  communism. 

The  Court  should  be  made  to  give  back  the  lawmaking  powers  to  the  Congress 
where  It  belongs. 

The  Supreme  Court  should  return  to  a  court  of  law  and  make  Its  decisions 
according  to  precedents  In  law;  and  net  according  to  some  leftwing  liberal  or 
other  pressure  groups  Idea  of  tvfou  the  law  should  be. 

Yours  for  a  return  to  true  constitutional  government  and  States  tights. 

Sincerely, 

Ernest  Abbott. 


Indiana  Property  Owners  Association  of  America,  Inc., 

Indlanapotis,  Ind.,  February  20,  1958. 

Hon.  Wn.MAM  E.  Jenner, 

United  States  Senate  Office  Building, 

Washington ,  D .  C. 

Greetings: 

We  wish  to  thank  you  very  much, for  sending  us  a  copy  of  the  Information 
from  the  Internal  Security  Subcommittee  offering  to  permit  us  to  speak  before 
the  committee. 

We  do  not  wish  to  appear  in  person,  but  we  would  like  to  have  Inserted  fn  the 
committee's  record  a  resolution  by  our  organization. 

We  appreciate  your  efforts  In  this  matter. 

Respectfully  yours, 

Henry  A.  Webkino,  Sr.,  President . 


Resolution,  Supreme  Court  Conspiracy 

The  Supreme  Court's  duty  Is  to  uphold  the  laws  of  the  land,  and  to  protect 
the  Constitution,  and  safeguard  the  United  States  against  all  subversive  activities 
am!  invaders  of  such  atts. 

Whereas,  recently,  rulings  by  the  judges  of  the  United  8tates  Supreme  Court 
have  dealt  a  succession  of  blows  to  the  key  points  of  legislative  structure  enacted 
by  Congress  for  the  protection  of  the  internal  security  of  the  United  States 
against  the  world  Communists'  conspiracy; 

Whereas,  the  Honorable  William  Jenner  has  Introduced  Senate  bill  2646  to 
limit  the  appellate  jurisdiction  of  the  Supreme  Court;  therefore  we,  the  Indiana 
Property  Owners  Association  of  America,  Inc., 
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Ni*jmfpi\  That  tho  Senate  Inlctanl  Security  Nnhrmumttlcc  Muudd  recommend 
for  pannage  Senate  hill  2010. 

AhcapIa,  Camp., 

t  *t  hnt'n mu,  ims. 

Senator  Jaum  o.  Hmmi.anu, 

CArfhomn.  Semite  ConimH/ec, 

Nrmilr  Ojtfhv  IIiiIMIhi/.  Ihi/Imm.  IK  C. 

Okau  Skn.mok:  l  am  Informed  l hat  you  an*  tmw  holding  lunrhigM  <m  Senator 
Jonuer’H  hill,  8.  2010.  which  would  limit  the  Jurhdhlhm  of  the  Nupreme  Court 
ami  go  far  toward  overcoming  much  of  tho  damage  done  h  y  I  la*  CouiCm  "lied 
Monday"  decision*. 

I  am  ivrlalnlv  In  favor  of  tho  provision*  or  S.  ml  HI  ami  hope  I  la*  hearing* 
will  hrlug  oat  tho  urgency  of  It*  prompt  passage. 

Yam*  truly. 

Ml  8.  MoWAUU  A,  ItKIMH, 


Snku,  Ihi.k,  Sr.  ITrmsmum,  I«Ya„ 

Fvbrmnp  2\t  UKtH. 

SRXATOH  J  AMK8  O.  l'\NHANO, 

rAubmnn,  on  f  ft  rdmf  fetor  j/, 

raffl'd  Mute*  .svmife,  IVtMftfupfnif,  /).  f\ 

IH'Ah  SrNAnm  K.NHfi  anus  lletng  a  business  consultant  (now  retired),  ait  active 
elnuvh  member,  a  life  luomhov  of  Masonry,  amt  au  aotlvo  workor  against  com¬ 
munism,  It  Is  my  silicon*  wish  to  support  Senate  hill  S.  mill)  with  which  1  am 
familiar. 

II  Is  my  hope  that  there  an*  enough  freedom  loving  Americans  In  the  Senate 
ami  Congress  who  Mteve  In  tin*  motto  oa  our  mins,  "In  ttod  We  Trust**  to  not 
only  pass  Hits  Mil  wllhont  delay,  hut  to  again  have  uppermost  lu  tilt  oar  Inter- 
national  as  well  as  Interstate  Ians  the  foundation  of  our  country  freedom  of 
religion. 

l.cPs  not  work  with  thought  of  political  party  Inthicnec,  hut  of  (tod's  guidance 
for  American  Independence  amt  progress. 

Kes  peel  fully  yours, 

I  It  mint  r  It,  Tt:mivnt:mtY. 


Senator  Jamks  O.  E\sru\Ni> 


St,  ITmmmnm,  Ei.a.,  Fvbnutru  I0SK 


Hkar  Stu:  Flense  pass  S.  2010  to  limit  the  Jurtsdlcttou  of  the  Supreme  Court 
of  I'nltcd  States  to  prevent  thorn  from  taking  away  our  State  rights. 

Thanking  yon. 

Very  truly,  -  . 

Couai.  11.  VanAi.i.an. 


Xohwkm.,  Mass.,  February  22,  JVM S. 


lien,  jA\irs  O.  K\sru\xu, 

CftnfroioH,  Judfcfury  tfoiiimfffiv, 

Senate  O/Hee  liuiUUnp,  irusftfnj/fon,  />.  0. 


Prar  Senator  Kastiand:  Tho  Queen  Anne’s  Corner  Chapter  of  tho  Massa¬ 
chusetts  Cemndtteos  of  Correspondence,  an  nfflltutc  of  the  American  Coalition  of 
Patriotic  Societies.  demand  committee  approval  of  Senator  Jcnner’s  hill,  S.  2040, 
to  limit  the  appellate  jurisdiction  of  the  Supremo  Court  in  certain  eases,  namely, 
investigative  functions  of  the  Congress,  the  security  program  of  ttio  executive 
branch  of  the  Federal  Government,  State  nnttsnbverslvo  legislation,  and  the 
admission  of  persona  to  the  practice  of  law  within  the  individual  States, 

We  request  that  you  make  this  letter  a  part  of  the  testimony  supporting  ap¬ 
proval  and  enactment  of  S,  2040  In  the  Internal  Security  Committee  hearings  nml 
the  Judiciary  Committee  considerations  which  will  follow. 

The  Massachusetts  Committees  of  Correspondence,  Ineluding  this  Queen  Anne's 
Corner  Chapter,  believe  that  impeachment  proceedings  against  Supreme  Court 
members  should  he  instituted  during  this  session  of  Congress  and  we  ask  for  early 
enactment  of  S.  2040. 

Respectfully  yours, 

Euzabeth  A.  SciiOFiEin, 

Mrs.  Hol)crt  Merrill  Schofield, 

CA airman,  Qiurn  Amir’s  Corner  Chapter ,  Ma*8aehu*ett*  Committees  of 
Corre$pondcnce. 
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Drtkoit,  Mjoii.,  February  2J,  1858. 

Dear  Senator  Eastland  s  Believe  thnt  you  find  Senator  Jeniier  nro  bringing 
up  u  hilt  In  hopes  of  so  wording  H  n*  to  prevent  the  very  near  treasonable 
ruling  recently  rendered  hy  our  Supreme  Court. 

Wo  regrel  Mint  Enrl  Wnrren  seems  to  hum  no  tenderly  toward  socialism  and 
many  nmv  feel  yery  groat  ilnngor  lion  nhoml  for  llio  lltorilea  wo  nil  hold  so  dear. 

Wo  reftflxe  those  liberties  have  been  iiiiioIi  curtailed  since  tlio  wicked  perform- 
n noon  of  tho  Itoomivelt  nnd  Truman  administrations. 

Hhoitld  llio  proton  I  trend  oonlfmio  wo  should  remove  tho  word  ''liberty"  from 
our  coinage nud  ilrnpo  tho slnluo  In  hlnok. 

Please  onooiirngo  some  of  your  friend*  to  bring  up  n  hill  to  ronlly  mnko  tho 
union*  olonn  and  tax  their  Inking*  a*  well  n*  tho  roumlnllons. 

Yours  sincerely, 

ft,  0.  Cohoe. 


Honntor  James  O.  Eastland, 

WttnU lay  ten,  1),  (t. 


Hoot  it  Norwalk,  Conn. 


Dkaii  Him:  Tlio  t fold'd  Stales  Hupromo  Court  has  n  gront  tondonoy  to  have  no 
oikui  lutok  door  pulley  for  nil  cases  Involving  (knniniinlsl  or  subversive  cases. 
How  I  hoy  umnugo  to  lot  00  ninny  no  good  un-American*  get  nwny  with  so  much 
I*  beyond  n  good  A  morion  ii'n  00000  of  justice.  Ileforo  you  M1I0  month  1*  the  most 
welcome  nnd  necessary  hill  thnt  enn  to  enacted  hy  you  nnd  your  Judiciary 
Committee.  Thnt  hill  I*  "8.  2dI0.”  For  the  good  of  nil  Including  those  thnt  nre 
loo  hllnd  to  wee  whnt  Ik  going  on  today,  please  vole  In  favor  of  onndlng  In  to  law 
JIiIk  most  necessary  hill.  Knowing  full  well  the  wonderful  work  you  are  doing 
on  thin  committee,  f  sincerely  wish  Mint  other  Honntor*  and  even  Congressmen 
could  follow  tho  pattern  of  honest  and  sincere  Inspiration  thnt  you  relny  to 
many  of  m  who  feel  much  safer  with  men  like  you  fn  office. 

I  Imvo  a  copy  of  tho  hearing  before  the  Subcommittee  to  Investigate  the 
Administration  of  Ihe  Internal  Heciirlly  Act  and  other  Internal  security  laws  of 
the  Committee  on  the  Judiciary  of  Culled  States  Senate,  85th  Congress  first 
session  on  S.  SMMtl  1  would  greatly  appreciate  It  If  I  could  receive  more  copies 
of  Mils  Issue  ns  I  have  many  friends  Mint  are  very  Interested  In  this  hill.  If  you 
could  semi  mo  copies  I  would  he  moro  thnn  happy  to  receive  them  nnd  pass 
them  on, 

Sincerely  yours, 

Albert  A,  Here*, 
Veteran*  of  Foreign  War*. 


(Huron  Inland,  Mn,,  February  2J,  1958. 

Draw  Senator  Hartland:  I  wish  to  urge  you,  briefly,  to  do  nil  In  your  power 
to  curb  tlio  powers  of  the  Supreme  Court,  hy  enacting  Into  law  Senate  Mill  8. 2010. 
Itespcctfully  yours, 

Elizabeth  W.  Kxolar. 


Bakersfield,  Calif.,  February  7.0 1 195%. 
I>rab  Senator  Eartland:  Senator  .Tenner’s  hill  (S.  2040)  to  limit  the  Juris¬ 
diction  of  the  Supreme  Court  Is  dcspmtely  needed. 

I  shall  urge  Senators  Knowland  and  Kuchel  to  work  for  Its  passage.  I  am 
sure  you  need  no  urging. 

AffMDA  O.  BaLLAOH. 


Philadelphia,  Pa.,  February  2/,  1958. 

Hon.  James  O.  Eastland, 

United  State *  Senate . 

Deab  Sir:  I  trust  that  your  committee  will  approve  S.  2040  and  send  It  to 
the  floor  of  the  Senate  as  quickly  as  possible.  I  consider  It  most  Important. 
Sincerely, 

Elizabeth  S.  Abbot. 
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U\h  Anmki  kh,  Came. 

Hkah  Senator  Eastland:  l  mu  Uoojily  chiuwiuhI  over  Urn  dniigci'  to  our  friMv 
dom  being  4lc4<lr»»yiHl  by  rive  lit  decision*  of  the  Supremo  Cnurl.  I'Iohso  support 
H.  2646  In  iiu  effort  to  protect  us  from  this  danger. 

Sincerely, 

Maiiy  A.  Jknks. 


Los  Anueles,  Caut.,  February  25, 

lion.  Senator  J  ames  O.  Mahtlano, 

U*<Mftfitgbm,  l)t  t\ 

Dear  Sir:  Ain  writing  you  to  auk  Hint  you  please  release  Urn  Jenuor  bill 
8.  SMtrt  so  Hull  our  Senate  mny  vote  on  HiIn  Important  bill.  Will  to  you  may  not 
veoctve  the  lei  torn  of  all  who  feel  thin  way  Ihhihiho  of  limited  time  bill  ran 
assure  you  thousands  of  us  wish  to  have  llita  bill  released  ami  seal  to  the  Hoimte. 
Most  sincerely, 

Mrs.  Char.  Smith. 


Haltimohk,  Mn.,  Feftnmrp  22,  I05H. 

Dear  Senator  Kartlanh:  IUyhuso  T  feel  mi  strongly  that  passage  of  the  Jen* 
ner  bill,  8.  2010,  must  be  nehloved  to  safeguard  out*  heritage  of  comdttuthnmt 
government,  1  am  writing  to  eaeh  momtier  of  your  Jmllelnry  Committee. 

Certainly  the  liberal  Jmtge  I  Iain!  has  proved  Imth  nbjeelivo  nml  courageous 
In  the  attached  statement  wherein  "that  eaeh  was  responsible  to  (lint  sovereign 
(theiHVpleof  the  United  States)  hut  not  tonne  another." 

It  Is  my  earnest  hope  that  your  oommtttoo  will  adopt  n  favornhlo  roixirt  an. 
this  bill.  . 


If  Judge  Hand  baa  the  courage  to  face  faeta— surely  the  members  of  your 
committee  can  do  no  leas. 

Sincerely  yours, 


HELEN  Walker  Jenkinr, 


Dm  ho  it,  Mien., 
February  jf|,  IPJg. 

Senator  James  O.  Kastmano, 

Si'mifOO/tftY  Building, 

WiMMaglOM,  /).  0. 

Senator  Easttanu:  I  understand  Senator  JenneCs  bill  to  curb  the  Jurisdic¬ 
tion  of  the  Supreme  Court  of  tbo  United  States  Is  coming  before  the  Legislature 
this  week.  The  nine  men  on  this  Court  are  dciluitcty  not  too  concerned  with 
the  welfare  of  our  country.  In  fact  they  are  working  against  It.  The  pnssngo 
of  this  bill  Is  vital  to  the  existence  of  our  land.  Its  Importance  cannot  lie  over¬ 
emphasised.  I  do  hope  this  bill  passe®. 

Yours  truly, 

Mrs.  Kt.UA  AunaoBK. 


Senator  Eastland,  Oft  <i  from  i»; 


Tort  Huron,  Mich., 

February  19,  1958. 


1  believe  S.  2640,  now  before  your  Committee  on  the  Judiciary,  is  essential  to 
the  constitutional  government  of  the  United  States  of  America. 

Tlease  give  the  bill  favorable  consideration  to  be  passed  as  is. 

Mrs.  T.  M.  Wheeler. 


DkWitt,  N.  Y., 
JY&rttari/  20,  1958. 

Senator  James  0.  Eastland, 

Sea  a  t  c  J  u  d  feta  ry  Cota  m  f  /  tee. 

Senate  Ofi foe  Building, 

Washington,  D.  C. 

Dear  Sm :  As  legislative  chairman  of  the  American  Legion  Auxiliary,  Post 
1276, 3006  James  Street,  Syracuse,  N.  Y.,  I  urge  you  to  support  Senator  Jetmer’s 
bill  a  2646. 

The  national  American  Legion  has  asked  support  of  corrective  legislation 
to  prevent  judicial  violation  of  the  United  States  Constitution  relative  to  Com¬ 
munist  cases  by  the  Supreme  Court. 
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llovriit  UorUloriM  of  Hu*  Huprwnn  Court  Imvo  shown  Hint  U  doo*  not  hollovo 
In  Hip  rigid*  nr  milfiorlfy  of  Hovi'relgn  KIiiIom,  doc*  not  think  communlMm  I*  had 
or  n  threat  to  America  nrul  hn*  rendered  InoffecHvo  Htnlo  Hfvlltloik  Inw n.  Hip 
promo  Court  dechlons  of  Uio  Inst  18  month*  Imvo  given  Hjcj  Communist*  tfio  go 
iiiioiiil  signal. 

Wo  urge  prompt  passage  of  Hennfo  Mil  H.  20HJ  to  correct  HiIm  dnngcrnu*  throat 
to  our  rniiMlIluUnmil  system  of  government. 

Hcimlor  Jenner'*  MU.  H.  2IWJ  would  correct  IIiTn  aft  lint  Ion  because  It  would 
withdraw  upiK'IInto  Jurisdiction  from  tho  Huprcrno  Court  In  tho  following  ruwn: 
(a)  llm  Investigative  net  Ivlllc*  of  Congrc** ;  (6)  tho  security  program  of  tho 
oxocullvo  brunch  of  tho  Government;  (o)  Htnto  legislation  against  subversive 
Hi'tlvIlioM ;  (if)  homo  rulo  over  local  schools;  (r)  admission  to  tho  hnr  In  Indl- 
vliltinl  Nlules. 

Wo  urKo  curly  passage  of  thin  Ml!  to  curb  tho  Communist  conspiracy  right  hero 
In  Amorim  hoforo  wo  spend  Mllloim  to  rcjKd  this  same  conspiracy  in  other  part* 
of  tho  world, 

Youth  rouped  fully, 

M no  Mamoh/e  Moll  ale, 

Legislative  Chairman,  American  Lepton  Auxiliary, 

Lost  U 70,  Syracuse,  N.  Yt 


Thirty-second  Womkn'h  Patriotic!  Con  essence 

on  Nation  Ah  Dkeknse,  Inc., 
Montclair,  N,  J.,  February  to,  1058 , 

Noun  I  or  James  O,  Kahtiand, 

Chairman,  Senate  Internal  Security  Subcommittee , 

Senate  Office  Itulldtnp,  Washington,  O.  O, 

Dear  Hknator  Kahtland:  An  chairman  of  tho  Hu 58  Women'*  Patriotic  Con¬ 
ference  oil  Nnlloiml  Defense1  1  wlali  to  send  to  your  committee  tho  resolution 
adopted  at  our  recent  conference  In  Washington  regarding  our  support  of  MU. 
now  U‘foro  your  cumin  1 1  let",  H.  2U40. 

"Itcsotvcd,  That  tho  Tblrly-Hceond  Women'*  Patriotic  Conference  on  Na¬ 
tional  UcfoiiHO  pledge*  active  support  to  tho  principle*  of  Senator  Jenner'*  Mil 
H.  2040.  to  limit  the  npjsdlnto  JurlHdlctlon  of  the  United  Slate*  Supreme  Court.” 

Tho  Women**  Patriotic  Conference  on  National  Defense  in  composed  of  10 
patriotic  and  Kcrvlco  organization*  who*o  Interest  and  concern  I*  with  Hie  ade¬ 
quate  military  dofenso  of  our  country,  and  with  the  prcHcrvatfon  of  our  con- 
Btlfut loiiiil  form  of  government.  Tho  above  resolution  wa*  unanimously  adopted 
at  our  final  session  on  February  1, 1058. 

Sincerely  your*, 

Enid  IT.  Griswold 

Mr*.  Frederick  Griswold.  Jr.. 

Conference  Chairman . 

Richmond,  Va.,  February  JO,  1958 . 


Senator  James  O.  Eastland, 

.  Washington,  D.  C. 

1)kar  Senator  Eastland:  I  wish  to  reglHter  my  ardent  support  to  Senator 
Jenncr's  bill  (S.  2040)  to  limit  the  jurisdiction  of  the  Supreme  Court. 

Yours  truly, 

Helen  T.  Hurlet 
Mrs.  Daniel  J.  Hurley. 


P.  S.— Among  other  of  my  strong  beliefs.  1  think  that  there  should  be  no 
summit  conference  with  the  criminals  of  the  Kremlin;  and  that  our  foreign  aid 
program  should  be  limited  to  helping  the  people  behind  the  Iron  Curtain,  not 


1 Participating  organize  Moor:  Dames  of  the  Loyal  Legion  of  the  Uolted 
America:  Gold  Star  Wive*  of  America.  Inc. :  Ladies  of  the  Grand  Army  of  the  BfpyMtet 
National  Service  Star  Legion,  Inc. ;  National  ^lety  for  ConiHtutfonal  Se«r1ty :  Natlowl 
Society.  Daughter*  of  theHRevolutlon ;  National  Society,  Daughter*  of  the  Union  1861-I&63, 
Inc. :  National  Society,  Guardian*  of  Our  American  Heritage:  National  Society  ©fNvw 
England  Women;  National  Society,  Patriotic  Women  of  America.  Inc:  National  Society. 
Women  Descendant*  of  the  Ancient  and  Honorable  Artillery  Company ;  Navy  Club,  U.  S.  A. 
Auxiliary ;  New  York  City  Colony,  National  8ociety  of  New  England  Women :  New  Tor* 
State  Society.  National  Society  ColonlaL  Dames  of  the  XVII  Century;  The  Wheel  of 
Progress ;  United  State*  Army  Mother*;  Women  of  «>e  Army  and  N*vy  Legion  of  Valor 
•f  the  U.  8.  A. ;  Women'*  National  Defenre  Committee  of  Philadelphia. 
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thrfr  Communist  governments;  also,  llmt  foreign  aid  should  bo  sharply  sni>cr- 
vlsed. 

Ucrhnpa  Hie  sputniks  nro  Just  to  divert  our  attention  from  tho  fact  that 
the  Uuwilnn  pcoplo,  wllli  encouragement,  may  bo  noar  revolt. 


Hyk,  N.  Y.,  February  18,  1958. 

United  States  Com  mittekon  tiir  Judiciary, 

ScrtrjfoOtftcc,  iroiAfap/mi,  D.  V . 

Gentlemen:  l  have  read  the  notice  of  hearing  on  Senate  bill  2616  to  limit 
appoltato  Jurisdiction  of  tho  Supremo  Court  and  t  am  strongly  In  favor  and  in 
support  of  Senate  bill  201(1  which  was  Introduced  by  Senator  Jenner  of  Indtnnn. 
Sincerely, 


Cicely  0.  O’Donovan. 
Mrs.  W.  ft.  O’Donovnn. 


Nkw  IIvdk  Park,  I/)No  far. and,  N.  Y„ 

February  1 7,  1958. 

I  ntkrnai.  Security  Su  rcomm  ittke, 

ScMote  Office  UuUding, 

Washington,  D.C. 

Dear  Sirs:  In  reference  to  Senate  Hosolutlou  2010,  I  wish  to  express  my  ad¬ 
miration  of  those  behind  this  bill  to  limit  llio  jurisdiction  of  the  Supreme  Court. 
I  hope  this  bill  receives  tho  cooperation  It  certainly  deserves,  and  I  shall  pray 
that  It  will  eventually  be  passed. 

I  Intend  to  Inform  as  many  of  my  friends  of  this  resolution  as  possible,  so 
that  they  too  may  support  It. 

Most  Americans  are  behind  all  legislation  which  would  protect  our  national 
security,  but  tho  press  does  its  host  to  suppress  all  favorable  opinion,  and  prints 
only  those  news  Homs  which  voice  opposition  to  nil  that  would  keep  us  free. 

Tho  New  York  Journal  American,  n  column  or  two  In  other  papers,  and  tho 
Brooklyn  Tablet  arc  tho  only  papers  which  give  a  true  pteturo  of  tho  natlonnl 
situation,  or  nny  Information  regarding  proposed  legislation.  Believe  ine,  a 
patriotic  American  really  has  to  dig  to  find  out  what’s  going  on. 

I  am  a  young  mother  of  five  children,  expecting  another,  and  I  am  quite  busy, 
needless  to  say,  but  I,  and  many  other  housewives  like  myself,  still  try  to  keep 
Informed,  and  voice  our  opinions.  We  nro  not,  ns  Tearl  Buck  recently  said  on  a 
TV  program,  making  our  homes  our  graves,  but  arc  trying  with  God’s  help  to 
keep  our  country  which  wo  really  love,  from  becoming  a  slave  of  the  Kremlin. 

It  is  the  Communists  who  are  digging  our  graves  for  us,  while  we  try,  In  vain, 
It  seems,  to  stop  them.  ...  Ai 

I  for  one,  have  no  halcyon  picture  of  America’s  future,  and  many  times,  when 
I  look  at  my  little  children  I  wonder  what  horror  Is  In  store  for  them  In  tho 
near  future.  ^  ^  . 

However,  more  giveaways,  summit  conferences,  higher  taxes,  and  a  break¬ 
down  completely  in  our  security  system,  certainly  Is  not  tbo  answer. 

I  pray  for  our  legislators,  and  try  to  make  as  many  little  sacrifices  as  I  can, 
so  that  we  can  avoid,  with  God’s  help,  the  disaster  that  is  so  near. 

Keep  up  the  good  work  you  are  trying  to  do,  and  know  that  all  real  Americans 
are  behind  yon  100  percent,  and  grateful  for  the  few  who  remain  steadfast  in 
spite  of  terrific  setbacks. 

Mrs,  Joseph  Fallon,  Jr. 


Baltimore,  Md.,  February  18,  1958 . 


Senator  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

United  States  Senate. 


Dear  Senator  Eastland:  As  former  residents  of  Mississippi  we  wish  to  as¬ 
sure  yon  that  we  are  proud  of  the  part  you  have  taken  in  the  battle  for  consti¬ 
tutional  government.  We  are  dismayed  by  recent  decisions  of  the  United  States 
Supreme  Court  which  hare  nullified  this  Nation’s  efforts  to  protect  its  citizens 
from  a  worldwide  Communist  conspiracy.  We  therefore  urge  that  your  Com¬ 
mittee  of  the  Judiciary  take  speedy  affirmative  action  on  Senate  bill  2646. 

We  are  familiar  with  article  III,  section  II,  2  of  the  United  States  Constitu¬ 
tion  which  reserves  to  the  Congress  the  power  to  limit  the  appellate  Jurlsdtc- 
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lion  of  tJio  Uii! toil  Bln  tea  Supremo  Court.  In  view  of  thin  provision  and  of  (ho 
present  Court's  apparent  blindness  to  the  dangers  confronting  the  Nation,  wo 
fool  that  the  Congress  not  only  has  the  |>ower  hut  also  the  duly  and  rc«|»onsl- 
hlllty  to  regululo  hy  law  tho  Buprcme  Court’s  appellate  Jurisdiction  In  cases 
affecting  tho  Hccurlty  of  our  country.  We  therefore  congratntato  yon  on  your 
efforts  in  behalf  of  Bennie  bill  B.  2616. 

Very  truly  yours, 


Eva  Chisolm, 

J.  Julian  Chisolm,  M.  I). 


Denton,  Tex.,  February  18,  1958. 

Dear  Biss:  I  ntn  a  graduate  college  student  working  on  a  master's  degree  In 
science. 

In  tho  nnmo  of  God,  do  something  about  this  strange,  warped  Bupreine  Court 
of  ours. 

Its  effect  Is  felt  all  the  way  down  to  each  and  every  Individual  home  and  person. 

It  Is  the  general  public  belief  that  Justices  like  Douglas  and  Earl  Warren  either 
havo  n  i^rsonnllty  disorder  or  they  are  genuinely  Influenced  hy  leftist  and  Com* 
muulst-front  movements  In  the  United  Btates,  which  at  n  time  like  this  Is  pure 
treason. 

What  Is  also  appalling  Is  the  influence  that  It  has  had  upon  those  In  college 
circles  who  are  "fellow  travelers/'  pseudosophlstlcated  "pinks,"  and  the  lot. 
They  abound  In  such  departments  as  government,  economics,  drama,  etc.  At  any 
rate,  the  attitude  of  our  sickened  Bupreine  Court  has  given  Impetus  to  this  group 
of  emotionally  Insecure,  miserable  Individuals. 

Something  must  be  done— the  public  Is  getting  tired  of  the  effects  produced, 
and  since  your  committee  Is  staffed  with  gentlemen  whose  livelihood  Is  political 
opinion,  for  tho  most  part,  I  trust,  I  would  clear  up  this  situation  before  "heads 
roll." 

Thank  you. 

LARRY  HAMILTON. 


Los  Anoklks,  Camp.,  February  2j,  1958. 


James  0.  Eastland, 

Chairman ,  Senate  Internal  Security  Subcommittee, 
Senate  Office  Building,  Waehington ,  D.  0.: 


The  Congress  Is  urged  to  regain  Its  constitutional  function  os  the  only  tegfsta* 
tlve  i>ower  of  the  United  States  and  to  that  purpose  to  make  all  such  laws  and  to 
try  all  such  Impeachments  as  may  be  necessary,  Including  taking  from  the 
President  and  his  Supreme  Court  their  self-assumed  and  arbitrary  despotism. 
Passage  of  Senate  bill  2640  will  be  one  step  toward  such  fundamental  objective. 
Let  us  return  to  the  type  of  constitutional  government  Intended  by  Its  founders 
and  avoid  a  totalitarian  system.  Remember  that  everything  Hitler  did  was 
legal. 

Anita  Piiister. 


Holland,  Ohio,  February  19, 1958. 

Re  action  on  S.  2640. 

Gentlemen, 

Senate  Judiciary  Committee. 

Sirs  :  Since  I  cannot  come  to  Washington  to  say  what  I  think  In  connection 
with  you  resolution  to  limit  the  Jurisdiction  of  the  Supreme  Court,  I  take  this 
means  of  communicating  with  you  on  this  vital  and  far-reaching  subject. 

I  am  convinced  that  most  of  the  woes  which  beset  our  beloved  land  stem  from 
distortions  and  outright  divergence  from  our  great  United  States  Constitution  in 
its  original  form.  As  such,  It  was  a  beacon  light  to  oppressed  humanity  In  that  It 
proved  to  them  what  they,  too,  could  do  in  their  various  homelands,  if  they  set 
their  hearts  and  minds  and  bodies  to  the  task  of  acquiring  freedom.  Ours  was 
bought  dearly  in  blood  and  tears  for  the  price  of  liberty  has  never  been  cheap,  at 
any  time,  nor  in  any  land.  It  is  much  easier  to  acquire  tyranny  which  will  insure 
yon  peace — "the  peace  of  the  tomb"  and  the  absolute  equality  of  slaves. 

Originally,  our  Constitution  was  set  up  for  the  "general  welfare"  of  United 
States  citizens.  It  was  not  meant  to  cover  the  general  welfare  of  every  nation 
on  the  earth.  If  they  so  desired,  any  nation  could  emulate  our  form  of  govern- 
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ment.  For  almost  a  century  and  a  half  almost  every  change  in  foreign  govern¬ 
ments  followed  It — at  least  in  part. 

This  movement  went  on  until  1017  when  communism  got  control  of  Russia. 
Then  was  born  a  form  of  tyranny  embracing  the  minds  and  souls  of  men. 
Fascism  and  Nazism  were  but  branches  of  the  same  tree.  These  decades  since  we 
have  not  only  retreated  but  some  among  us  helped  spread  the  pall  of  darkness  over 
America  and  other  lands.  This  tyranny  is  spread  partly  by  military  means  and 
partly,  by  propaganda  methods  which  Lenin  said  was  one  of  their  nnst  powerful 
weapons.  The  forces  of  tyranny  saved  money  by  using  dupes  as  transmission 
belts.  Even  our  public-school  system  served  as  indoctrination  factories.  Every 
facet  of  American  life  has  been  infiltrated  aud  used  as  a  means  of  enslavement  to 
tyranny.  “Worthy  causes’*  have  become  rackets  so  that  In  Toledo — last  week — 
pupils  In  50  schools  lugged  12,100  sacks  of  clothing  to  schools  for  the  Goodwill 
Industries,  where  help,  I’m  told,  Is  paid  a  mere  pittance.  Incidentally,  I  once 
heard  an  old  man  worked  3  days  to  pay  for  a  suit  of  underwear.  These  pupils 
looked  like  Russian  peasants.  Their  teachers  are  little  more  than  collection 
agencies  for  heart  fund,  polio,  muscular  dystrophy  funds,  Red  Cross,  Community 
Chests,  milk  funds,  poor  relief,  newspaper  collections,  stamps  for  saving  bonds 
(you  should  count  up  time  Involved  in  lower  grades  on  that  last  oue  alone).  If 
teachers  can't  teach,  Johnny  can’t  learn. 

There  is  yet  another  weapon  of  tyranny— blackmail  and  threats  of  defamation. 
Men  may  be  '‘framed”  if  they  refuse  to  go  along.  The  Constitution  of  the  United 
States  must  be  protected  at  all  costs,  even  against  Justices  of  the  Supreme  Court, 
some  of  whom  may  be  victims  of  blackmail  or  of  infiltrators  who  write  up  their 
decisions. 

Their  decision  of  the  moment  is  but  the  law  in  case — not  the  law  of  the  land. 
They  cannot  usurp  the  Constitution  itself  by  assuming  the  role  of  legislators. 
They  cannot  invade,  by  some  law  they  make,  our  social  life.  To  do  so  is  to  Impose 
tyranny  on  a  free-born  people.  In  my  book,  “Disobedience  to  tyrants  is  obedience 
to  God.” 

No  government  Is  set  up  with  provisions,  built  In,  for  its  own  dissolution,  nor  is 
our  Government  meant  to  be  a  boarding  house  for  unassimilated  aliens  who 
pledge  allegiance  to  our  dag  with  “their  fingers  crossed.”  If  aliens,  or  citizens,  do 
not  like  our  form  of  government,  they  have  freedom  of  choice  to  select  the  govern¬ 
ment  of  another  land,  but  not  to  force  tyranny  on  free-born  Americans  to  whom 
tyranny  is  worse  than  death.  They  must  learn  a  line  Is  drawn  between  license 
and  liberty;  that  the  people  granted  “freedom"  of  the  press— not  license;  that 
they  gave  this  freedom  of  the  press  to  get  facts  in  order  to  enable  them  to  run 
their  business,  the  United  States  Government;  that  when  those  facts  are  with¬ 
held  or  willfully  distorted  then  the  people  have  a  right  to  deny  publication. 

Gentlemen,  I  saw  nothing  in  Toledo  Blade  (there’s  no  competitive  major  press 
in  the  area)  of  this  hearing.  I  learned  of  it  through  a  purchased  news  pawphtet. 
Thus  do  many  Americans  have  to  learn  facts  vital  to  their  security  and  freedom. 
I  am  In  complete  agreement  with  the  objectives  of  S.  2646. 


Sincerely  yours, 


Mrs.  Em  Skelton  Tomb. 


Abington,  Mass.,  February  19, 1958 . 


Chairman  James  O.  Eastland, 

Judiciary  Committee , 

Senate  Office  Building ,  WoaMnyfon,  D.  0. 

Deab  Chairman  Eastland  :  The  Abington  Chapter  of  the  Massachusetts  Com¬ 
mittees  of  Correspondence,  an  afllllate  of  the  American  Coalition  of  Patriotic 
Societies,  demand  passage  of  S.  2646,  Senator  Jenner’s  bill  “to  limit  the  appeUate 
Jurisdiction  of  the  Supreme  Court  in  certain  specified  cases." 

We  ask  that  this  statement  be  made  a  part  of  the  testimony  favoring  passage 
of  S.  2646  In  the  present  subcommittee  hearings  and  the  full  committee  hearings 
which  will  follow. 

We  also  demand  Impeachment  proceedings  against  th  six  members  of  the 
Supreme  Court  as  set  forth  in  the  February  22,  1957,  resolution  adopted  by  the 
general  assembly  of  Georgia. 

Respectfully  yours, 

Georoe  B.  Greenfield, 

Chairman #  Alington  Chapter, 
Massachusetts  Committee $  of  Correspondence . 
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Scottsville,  N.  Y.,  February  18, 1958 . 

Dear  Senator  Eastland:  I  read  in  Human  Events  an  article  re  Senator 
Jenner's  bill  (S.  2646)  to  limit  the  jurisdiction  of  Supreme  Court.  My  husband. 
Col.  Carey  Brown,  and  I  trust  that  you  will  do  all  that  you  can  to  see  that  this 
bill  is  p&Bsed,  so  we  can  still  have  America  the  home  of  the  brave  and  land  of 
the  free. 

Sincerely, 

Derbyle  Law  Brown. 


Denver,  Colo.,  February  21, 1958 . 

Dear  Senator  Eastland  :  I  heartily  endorse  S.  2646  and  will  speak  for  it  to  the 
women’s  organization  with  whom  I  work. 

This  bill  is  needed  very  badly. 

Sincerely, 

Mary  J.  Pemberton. 


Mason  City,  Iowa,  February  21, 1958 . 

Senator  James  O.  Eastland,  Chairman: 

Dear  Senator  Eastland  :  Am  glad  something  is  being  done  about  our  disgrace¬ 
ful  Supreme  Court  antics.  Do  hope  you  do  all  possible  In  favor  of  Senator 
Jenner’s  bill  S.  2646  to  have  it  become  operative.  We  know  these  hearings  are  a 
long  way  from  a  law ;  but  we  sure  need  some  real  help  to  undue  future  destruc¬ 
tion  to  American  Government  and  life  by  our  so  called  Supreme  Court. 

L.  M.  Smail. 


Brookbville,  Fla.,  February  20, 1958 . 

Dear  Senator  Eastland:  We  are  very  much  for  Senator  Jenner's  S.  2646  bill 
to  cut  down  Supreme  Court  autocracy.  We  are  very  disappointed  in  Warren’s 
un-American  decisions  (Red  Monday) . 

Sincerely  yours, 

W.  R.  Jordal. 


Van  Nuys,  Calif.,  February  22, 1958, 

Dear  Senator  Eastland:  We  are  praying  that  you  and  the  four  Americans  on 
your  committee  will  lend  your  support  to  Senator  Jenner’s  bill  to  curb  the 
usurped  powers  of  the  Federal  Courts.  We  have  a  Congress  to  make  our  laws. 
Sincerely, 

.  Mrs.  R.  E.  Parker. 


Richmond,  Ind.,  February  20, 1958, 

Dear  Senator  Eastland  :  Favor  S.  2646.  You  must  use  your  power  to  curb  the 
runaway  Supreme  Court.  It's  silly  to  pretend  we’re  challenged  by  Russia  and 
waste  money  on  armies,  If  you  don’t  curb  the  Supreme  Court. 

Elta  M.  Muff. 


Pittsburgh,  Pa.,  February  20, 1958, 

Hon.  James  0.  Eastland, 

Senate  Judiciary  Committee, 

Senate  Office  Building,  Washington,  D.  C, 

Dear  Sir:  I  am  glad  to  read  over  again  Senator  Jenner’s  bill,  S.  2046,  which 
will  limit  the  appellate  jurisdiction  of  the  Supreme  Court. 

It  is  my  firm  conviction  that  the  Supreme  Court  has  been  deliberately  render¬ 
ing  decisions  inimical  to  our  best  interest,  greatly  favoring  and  encouraging 
sworn  enemies  of  the  United  States,  and  that  the  Supreme  Court,  If  not  curbed 
by  congressional  legal  means,  will  continue  usurping  power  that  does  not  belong 
to  them. 

Congress  has  the  full,  unchallengeable  power  to  pass  laws  immediately  which 
would  deprive  the  Supreme  Court  of  appellate  jurisdiction,  and  I  trust  you 
will  see  the  necessity  of  voting  this  bill,  S.  2646,  in  law  for  our  protection. 

Best  wishes. 

Sincerely  yours, 

Florence  L.  Hoover. 
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CIIIoauo,  In,.,  February  20.  lOfiX. 

Senator  Jamvh  Kantiand, 

S\ ini/o  O/fhv  iriil/ffliii/,  tt'<i.<Mii(//mi,  //.  ff. 

I  Hah  Nknviow  Kahii.ani>;  It  Ik  Imperative  Hull  the  Jomicr  Mil,  H.  2<1Ml,  M> 
limtscd  If  uur  republican  form  nf  K»vmnmHil  M  In  Im»  preserved,  The  passage 
of  MiU  Mil  would  g«>  fur  In  uvciYttmo  nf  the  damage  11ml  wiik  dime  by  t lio 
decisions  of  the  Supremo  Court. 

II  would  doprlvo  the  Supremo  Cnurl  nf  Jiirtsdlcltmi  In  nison  Involving  legal 
ultcmpls  by  Ihe  Federal  Unvernmonl,  Slides.  and  iimnblpullllcs  In  curb  comma- 
iiUm  and  subversion. 

Sincerely  yours, 

Mrs.  Kuril  Cam  rum. 


(Vcamonua,  Caiik,,  Fehtuary  20,  /PAH. 

Hon.  Jwir*  O.  Fakuanu, 

Sctnifc  O/tfre  ir«i*Mirgfoi»,  /).  f\ 

UkahHih:  This  In  In  urge  you  to  support  Hemdor  JoimerV  bill.  S.  'Jill II. 
WiMMiul  tbo  Supreme  Court  In  Ihm  uvIumI. 

Ilospocl  fully  yours, 

Kiiwahh  II.  HmrrtiiArKH. 


Stock  n  am  FirrimiN, 
/HijJiMp/mm,  Alt r.,  February  20,  /PAH. 

I>kau  Sknaimh:  Tin*  hearings  nf  your  Coiiuirilhs*  on  Ibn  Judiciary  wllli  refer¬ 
ence  In  Ibo  tlmltnllnn  nf  Ibn  unbridled  rulings  nf  tin*  Supreme  Conrl  have  my 
strong  wishes  for  etVocllvoness. 

Wo  strongly  urge  favorable  net  Inn  on  I  ho  .founor  Mil  (S.  2(1110,  which  will 
limit  llio  Jurisdiction  nf  Iho  l\mrt,  and  (bn  encroachment  brought  iibnul  by  IIn 
Interpret  aliens,  U|ion  Ibn  rights  nf  Ibo  States  mnl  Ibo  policing  powers  nf  t lie* 
municipalities. 

It.  J.  SriH’KHAM. 


Isis  Anuki.es,  Cai.ic..  February  fO,  /PAH. 


Hon.  James  O.  Kasiuand, 

Senate  Office  Huihtiny.  ira.«Mu/>/o»,  />.  f\ 

My  IH:ah  Senatok:  Wo  litivo  Ihvii  watting  for  a  bill  such  ns  Senate  bill  2(1  UK 
It  Is  a  relief  to  nolo  Hint  Congress  finally  real  Ires  II  Is  given  Ibo  imwer  nf 
regulation  of  the  Supremo  Court's  Jurisdiction. 

Kver  since  Juno  IS,  1107,  when  Ibo  headlines  In  tin*  Isis  Angeles  Times  rend, 
"High  Court  Frees  5  California  Rods"  ami  M1tod  I  jointer*  In  1.ns  Angeles  Minted 
by  IVotslon,"  we  have  Ihvii  walling  for  legislation  for  Ibo  control  of  subversive 


activities  within  the  Stale. 

We  have  studied  lids  bill  ami  It  meets  with  our  approval. 

Very  truly  yours, 

Mrs.  Wh.mam  A.  Daniku 


Oshkosh,  Wis„  February  10,  tOfiS. 


Hon.  Jamv.s  O.  Kasti-and, 

Senator  from  J # i ss l|»i> i ,  Srmrfr  Office  Itnitdiny. 

Washington,  1).  C. 

Hkak  Sik:  Speaking  only  ns  representing  n  large  proportion  nf  Iny  voters  of 
the  United  States,  while  all  1  know  about  Senator  Jenuer's  bill,  S.  2040,  Is  what 
1  got  from  the  press.  It  does  appear  to  me  to  lie  very  good  ntnl  timely,  and 
necessary.  Hut  there  is  one  thing  that  may  have  been  omitted  which  I  think 
should  bo  Included,  and  that  is  that  no  decision  by  the  United  States  Supreme 
Court  made  during  the  past  2o  years  Is  to  lie  used  as  a  precedent  for  future 
decisions.  l  et's  got  back  to  constitutional  government  and  States  rights. 

Yours  very  truly, 


Fred  C.  Trace 
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HtcKRYVH Va,,  February  Zl,  1058. 

Hi»»nlor  James  O.  Maryland, 

Senate  Office  Hull ding, 

Washington,  /A.  (/. 

Dear  Senator  Kahti.and:  Ho  Semite  Mil  2015  to  limit  appellate  Jurisdiction 
of  llw  Supremo  Court,  t  wish  to  go  on  reword  ok  Mug  In  favor  of  this  Jenner 
Mil.  t  Iiojk1  you  wilt  Imvo  printed  In  tlio  hook  of  hearing*  all  lot  Urn  nerlalnlng 
to  IIiIm  hill  iih  I  know  many  of  me  who  wanted  to  cotno  to  testify  In  favor  of  It 
Imvo  been  imnblo  to  como  to  Washington  duo  to  circumstance*  beyond  our 
control. 

Heganllng  Hd*  hill  It  doe*  well  to  roinoinbor  Thomas  Jeffer*o»#*  word*,  4,1 
repeat  I hni  1  do  not  charge  the  Judge*  with  willful  or  IIHiiioiitloncd  error;  hut 
honest  error  must  ho  arrested  whoro  Hu  toleration  lead*  to  public  ruin.  As  for 
tlio  safety  of  society,  wo  commit  honest  maniac*  to  Bodlr.m,  so  Judges  should  bo 
withdrawn  from  their  hunch,  whoso  erroneous  biases  are  leading  us  to  dlssolu* 
lion.  It  limy  Indeed  Injure  them  In  fame  or  In  fortune  hut  It  saves  tho  Ucpubllc 
which  Is  (lie  llrst  mid  supremo  law.” 

Please  he  sure  Hint  1  nm  on  (ho  list  to  receive  the  printed  hearings  on  this 
hill. 


Yours  very  Indy, 


KMXAMrru  If.  Osnf 
Mrs.  Hubert  H.  Osth. 


Manta  Monica,  Camp.,  February  ZO,  1058 , 

Honnlor  James  O.  Kahti.and, 

Chairman  o  /Judiciary  Committee 

Washington,  J>.  V. 

1>kah  M».  Senator:  Wo  strongly  urge  support  for  Hcnalor  Jenner’s  bill  (8. 
2tH0),  Iti  our  opinion,  unless  I  ho  Congress  of  the  United  State*  nets  to  limit 
Hie  Jurisdiction  of  the  Hupremo  Court,  our  Nation  will  bo  exposed  to  peril. 
Thanking  you,  Hcnntor  Eastland,  for  your  fine  patriotic  work  on  the  Judiciary. 
Heaped  fully, 

Miss  Km  at  Jknninob. 


Henntor  James  O.  Marti. and. 


Upland,  Galip.,  February  ZO,  1058. 


Dear  Hih;  Wo  urge  you  to  support  Hcnator  Jenners  hill,  No.  2W0,  to  curb  the 
Hupremo  Court.  This  Is  tho  only  way  we  con  undo  some  of  the  damage  done 
by  It  already. 

With  many  thanks, 

Mr.  and  Mrs.  Lewis  Blankenship. 


Los  Anofxks,  Camp., 

February  ZO,  1058 . 

lion.  Jambs  O.  Eastland, 

Chairman,  Senate  Internal  Security  Committee, 

Washington,  D .  O . 

Dkar  Senator  Kabti.and:  This  letter  Is  being  addressed  to  you  and  your  com* 
mlttee  with  resjioet  to  Senate  Mil  No.  2010  Introduced  by  Senator  Jenner.  This 
hill,  we  understand,  Is  to  be  given  a  hearing,  by  your  committee  In  the  next  few 
daya  and  we  wish  to  state  we  are  very  much  In  favor  of  Its  passage.  We  ask 
that  It  be  given  strong  approval  by  your  committee. 

Yours  truly, 


Goldie  E.  Lyot. 


F.  A.  Lydy. 


Dallas,  Tex., 
February  Zl,  1058. 

Hon.  James  O,  Eastland, 

Senate  Office  Building, 

Washington,  D.  C. 

Dear  Senator  Eastland:  It  Is  my  understanding  that  a  resolution  by  Hon. 
William  Jenner  of  Indiana  will  soon  come  up  for  consideration  before  the  Com* 
mlttee  on  Internal  Security  of  which  you  are  chairman. 
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liiMnwrraN  or  appellate  juiubdicttion 


May  we  urge  your  commllteo  to  npprovo  of  Iho  Senate  Resolution  2010  ns  wo 
are  Iii  k  groat  need  of  such  legislation? 

Ever  since  tins  prose nt  members  of  the  Supremo  Court  of  the  United  States 
overstepped  tho  authority  of  tho  Constitution  of  tiicso  several  States*  and  handed 
down  decisions  which  were  detrimental  to  iho  mmrlty  of  our  Government,  we 
have  needed  such  legislation  to  limit  their  powers. 

My  husband  and  I  would  like  to  slnto  Hint  we  heartily  approve  this  hill  by 
Senator  William  Jonnor  and  support  It  wholeheartedly. 

Sincerely, 

Mrs.  W.  0.  McMkrn. 


Hemet,  Calif.,  February  2a,  1058, 

Dear  Senator  Eastland:  Wo  urge  the  Senate  Judiciary  Committee  to  approve 
Senator  Jointer1*  bill  (S.  tttlltih  We  are  very  much  in  favor  of  itmtllng  the  Juris* 
diction  of  ibo  Supreme  Court.  Our  Constitution  must  be  protected. 

Thank  yon. 

Very  sincerely, 

Mrs.  Far.ii  C.  Wamiir. 


La  Verne,  Calif. 

Senator  James  O.  Eastland, 

WiUthlngton,  Ih  (/. 

Dear  Senator:  We  are  strongly  In  favor  of  Senator  Jcnnor’s  bill  (S.  2040) 
limiting  tho  Jtirlsdlction  of  the  Supremo  Court.  Wo  do  hopo  your  committee 
will  recommend  this  bill  to  tbo  Senate. 

Very  sincerely, 

Mrs.  Hannah  J.  Gillette. 


Senator  Eastland. 


Sr.  PKTKRsnimo,  Kla.,  February  $/,  1058 . 


My  Dear  Sknator:  Hill  S.  2040,  with  amended  now  section  1258,  limiting  tho 
appellate  jurisdiction  of  the  Supremo  Court,  meets  with  our  approval  hero. 
Success  to  you  In  its  passage. 

Very  truly  yours, 

Amok  Klois  Yam?. 


Tk.rrk  Haute,  Ind.,  Fc  bruary  19, 1958 . 

Seuator  James  O.  Eastland, 

CArtlrmaw  of  Judiciary  Committee ,  IVuaMnyfon,  D,  0. 

Sir:  I  desire  to  express  my  approval  of  tho  Jonnor  bill,  S.  20*10,  to  limit  tho 
jurisdiction  of  the  Supremo  Court 

Tho  unlawful  growth  In  power  of  our  Supremo  Court  judges  Is  of  tho  greatest 
danger  to  our  constitutional  form  of  government. 

Sincerely, 

Miss  Eoyth  Myers, 


Texas  Technological  College, 
Lubbock ,  TYjr.,  February  20,  1958 . 

Hon.  Jakes  O.  Eastland, 

8cnate  Office  Building, 

Wathlngton,  D .  O. 

Dear  Senator  Eastland:  Reference  please  Is  made  to  Senate  bill  2040 
introduced  by  Senator  Jenner,  of  Indiana,  on  which  hearings  are  being  held. 

I  so  fervently  hope  that  this  proposed  legislation  will  have  adequate  support 
of  the  Congress.  Should  tho  powers  of  the  Supremo  Court  not  bo  redefined  ns 
proposed  by  the  above  mentioned  resolution,  God  help  this  country  of  ours. 
Respectfully, 

Clifford  B,  Jones, 
President  Emeritus . 
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Chioaoo,  III.,  February  21,  1058. 

Jointer's  B.  204 0,  limiting  jurisdiction  of  Supreme  Court  of  United  State*. 

My  Dear  Senator:  Wo  must  do  something  to  prevent  the  United  Slates  Bn- 
premo  Court  from  wrecking  our  Constitution  before  it  Is  too  late. 

Tho  subject  bill  should  bo  ndvnnced  by  all  means  and  In  every  way  we  can  to 
save  our  freedom. 

Yours  very  truly, 

Kruno  If.  Limns. 


Dallas,  Tex.,  February  20, 1058. 


Senator  James  O.  Kasti-and, 

Senate  Ojflco  Building, 

Waihtngton,  D .  0 . 

Dear  Senator  Eastland:  It  tins  been  called  to  my  attention  that  tho  Senate 
Committee  on  Internal  Security  Is  giving  consideration  to  tho  Jcnner  hill, 
No.  B.  2040,  1  am  writing  to  ask  you  as  chairman  of  tho  committee  to  do  every¬ 
thing  possible  to  see  that  this  resolution  does  not  die  In  the  committee. 

If  possible,  1  would  like  to  see  tho  resolution  amended  to  Include  legislation 
which  would  void  tho  Hupremo  Court’s  Mallory  decision. 

Thanks  for  your  attention  to  this  letter. 

Very  truly, 

CRACK  WOOM.tSY 
Mrs.  II.  L.  Woolley. 


Senator  James  0.  Eastland, 
tfcwifo  Ojflco  Building, 

Waihington,  D .  0. 


Woodbuht,  N.  J.,  February  20, 1058 . 


Dkar  Senator  Eastland:  As  It  til  not  possible  for  me  to  come  to  Washington 
just  now  1  want  to  express  my  full  approval  of  Senator  Jeuncr's  bill  (B.  2640) 
to  limit  the  npiH'llutc  Jurisdiction  of  tho  Supreme  Court. 

I  Iioijo  the  subcommittee  will  report  It  favorably  (and  Intact)  to  the  Judlclnry 
Committee. 

The  Fill  flics  must  bo  protected  and  the  congressional  Investigating  committees 
must  l>e  supported  and  the  States  must  bo  allowed  to  make  and  enforce  their  own 
laws  regarding  subversives,  etc. 

Yours  very  truly, 

Marion  B.  S.  Weatiirrill 
Mrs.  Robert  T.  Wcatherlil. 


To  Senator  James  O.  Eastland. 


Montclair,  N.  J.,  February  21, 1058. 


Dkar  Sir:  I  urge  you  to  give  all  of  your  attention  and  support,  as  far  as  you 
are  able,  to  Senator  Jenner'a  bill  8. 2640. 

Yours  sincerely, 


Bonn  Johnson. 


Senator  James  O.  Eastland, 

ficnalc  Ojffce  Building ,  Waehington,  D. 


Norman,  Orla.,  February  20, 1058. 


0. 


Dear  Senator  Eastland:  My  Human  Events  came  this  afternoon  and  8t  long 
last  I  see  Senator  Jenncr  has  a  bill  S.  2040  before  the  Judiciary  Committee  with 
hearings  starting  February  ID.  Needless  to  say,  I  am  in  favor  of  this  bill.  I 
have  read  over  each  point,  very  carefully,  that  is  given  In  Human  Events,  and 
am  thoroughly  convinced  It  will  help  America  to  have  this  bill  passed.  And  I 
am  sure  you  will  use  your  Influence  to  get  it  passed.  Am  pleased  you  are 
chairman  of  the  Judiciary  Committee  for  I  feel  you  are  a  real  friend  of  America. 

Thanks. 

Sincerely* 


Mrs.  J.  C.  Clafjtaw. 
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St.  1’KTRRsuuRa,  Fla,,  February  21,  1058, 

Senator  JauksO.  Kastland, 

United  States  Senate  Office  Building, 

IFaihlugfos,  iJ.  0. 

Dear  8ir:  Iu  regard  to  bill  8.  2640,  restriction  of  Jurisdiction  of  the  United 
States  Supreme  Court.  Please  bring  this  blit  out  of  committee  and  vote  affirma¬ 
tively  for  It  immediately. 

Yours  truly, 

MAKY  WltlTK  WOI.TGK 
Mrs.  All>ert  A.  Woltge. 


Warwick,  Va.,  February  21,  1058 . 

Dear  Stas :  t  feel  tlmt  bill  8.  2046  should  not  be  passed.  1  iwrsonally  believe 
that  the  Supreme  Court,  vested  with  Us  existing  |>owcrs,  has  been  a  regulatory 
body  to  the  advantago  of  this  country  for  the  entire  history  of  this  Government. 

Albert  W.  Dodo. 


Washington,  D.  0.,  February  $5, 1058 . 

OlIAlRUAN, 

Senate  Internal  Security  Subcommittee , 

Senate  Office  Building,  Washington,  D,  <7. 


Drab  Senator;  As  a  resident  of  California,  but  primarily  as  an  American 
citizen,  I  am  writing  you  in  strong  support  of  Senator  Jenner’s  bill,  S.  2046, 
which  your  committee  Is  now  studying. 

The  withdrawing  of  certain  appellate  Jurisdictions  from  tho  nine  sociologists 
in  black  robes,  or  Supremo  Court,  Is  absolutely  necessary  If  wo  are  to  preserve 
our  republican  form  of  government. 

New  Dealers  and  modern  Republicans,  through  the  process  of  appointing  their 
own  kind  to  the  Supreme  Court,  have  dually  secured  a  majority  on  that  Court 
who  now  Implement  their  own  social  and  welfare  theories  by  means  of  Court 
decisions.  This  is  evidenced  by  tho  Court’s  adherence  to  the  principal  that  the 
Constitution  should  be  amended  by  liberal  interpretations  or  by  liberal  Court 
decisions,  rather  than  the  customary  belief  that  the  power  to  amend  is  inherent 
in  the  people — and  not  the  ADA  or  Qunnar  Myrdai’s  robed  disciples. 

There  arc  many  reasons  why  Congress  must  support  this  timely  and  necessary 
legislation.  For  example,  let  us  review  the  Court’s  record  of  the  past  10  months 
as  applied  to  security  measures.  These  10  cases  directly  affected  our  Internal 
security,  and  in  each  case  the  Court  found  in  favor  of  those  who  appealed  against 
one  or  another  law  or  administrative  regulation  designed  to  protect  the  Nation 
against  Internal  subversion.  Insofar  as  your  commute  is  thoroughly  familiar 
with  tho  details  of  each  case  I  shall  only  name  them  by  title.  They  are* 


1.  Communist  Party  r.  Subversive  Activities  Control  Board . 

2.  Commonwealth  of  lYtmeylvowfa  v.  Steve  Nelson . 

3.  Fourteen  California  Communists  v.  United  Stales. 

4.  Cole  v.  Young. 

6.  Service  v.  Dulles . 

6.  SfocAotccr  v.  Board  of  Higher  Education  of  Nexo  York . 

7.  Swteey  v.  New  Hampshire, 

8.  Konigsberg  v.  Stale  Bar  of  California. 

0.  Jcncks  v.  United  States. 

10.  Waffclru  v.  United  States. 


According  to  National  Review,  the  accompanying  rollcall  shows  how  the  Court 
members  voted  on  the  10  Internal  security  measures.  Keep  in  mind,  each  de¬ 
cision,  each  stroke  of  the  pen,  destroyed  much  of  States'  rights  and,  equally 
important,  our  very  survival  is  threatened  by  the  Court’s  entry  In  the  field  of 
internal  security. 
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BoUcaii  vote*  on  internal  security  measures 

Karl  Warren-— . - . . . 

Hugo  Black — - - - - - 

Felix  Frankfurter - - - - 

William  O.  Douglas . . . - . - . 

John  M.  Harlan - - - - — - - 

William  J.  Brennan,  Jr . . - . 

Harold  H.  Burton . . — . - . . . — 

Tom  Clark- - - — 

Charles  Evans  Whittaker - — 


Again*  t 
-  10 
-  10 
-  0 
.  10 
.  8 

-  5 
.  0 

-  2 
-  1 


For 

0 

0 

1 

0 

2 

0 

8 

7 

0 


There  Is  considerable  talk,  Senator,  that  the  Supreme  Court  has  gone  over  to 
the  left-wing  elements.  Some  say  that  It  has  actually  become  a  "running  dog” 
of  the  Kremlin. 

Passage  of  Jenner’s  bill  S.  2046  Is  essential  to  turn  the  tide  In  bringing  the 
control  of  our  country  back  to  the  American  people  under  the  Constitution. 

Sincerely  and  respectfully  yours, 


Kelvin  W.  A.  Bailey. 


North  Hollywood,  Calif,,  February  21,  1958 . 

Hon.  James  O.  Kastlano, 

Senate  Office  Building,  Washington,  D.  0. 


Dear  Senator  Kabtlaivd  :  We  deem  It  Imperative  that  Senate  bill,  S.  2040 
(Jenner  bill)  be  passed  Immediately  In  order  to  curb  the  usurpation  of  con¬ 
gressional  powers  by  the  Supreme  Court.  Wo  also  feel  that  this  legislation  Is 
urgent  In  order  to  reestablish  a  proper  balance  of  power  to  the  three  branches 
of  our  Government  and  to  return  States  rights  to  the  States. 

May  God  bless  your  endeavors  and  the  valiant  members  of  your  committee  who 
arc  giving  so  much  of  yourselves  for  the  relnstltutlon  of  constitutional  govern¬ 
ment  In  our  beloved  country,  America. 


Very  sincerely, 


Mrs.  Ferdinand  L.  Erich. 


San  Diego,  Caup.  February  22,  1958 . 
In  re  S.  2040,  United  States  Supremo  Court 
Senator  James  0.  Eastland, 

Chairman,  Judiciary  Committee , 

Senate  Office  Building,  Washington,  D.  0 . 


Dear  Sib:  We  have  read  the  report  of  the  Subcommittee  to  Investigate  the  In¬ 
ternal  Security  Act,  dated  Wednesday,  August  7,  1057,  and  many,  many  reports, 
commentaries,  and  results  of  the  Supreme  Court’s  4-year  attacks  on  this  Nation. 
There  can  be  no  excuse  for  their  conduct  and  drastic  action  must  be  taken  before 
all  honest  citizens  give  up  hope  of  saving  the  Nation  from  treason.  We  personally 
know  many  sound  citizens  who  now  despair. 

By  all  means  pass  the  Jenner  bill  or  similarly  drastic  versions  which  will  not 
he  used  by  the  executive  branch  would-be  dictators  to  advance  their  own  disre¬ 
gard  of  the  Constitution. 

Justices  Frankfurter  and  Warren,  as  the  worst  of  the  nine,  should  be  Impeached, 
and  there  Is  plenty  of  evidence  of  high  crimes  to  satisfy  any  honest  American 
minds.  Act  before  Senators  Jenner  ana  Byrd  are  gone  and  while  there  Is  yet  some 


honesty  In  Congress. 

Yours  very  truly, 


Ralph  R,  Alien. 


Mamie  K.  Allen. 
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Upland,  Calif.,  February  20,  1958. 

Hod.  James  0.  Eastland, 

Senate  Office  Building, 

Wathlngton,  D.  0 . 

Dear  Sis:  We  hare  been  greatly  disturbed  by  the  recent  liberal  decisions  of  the 
Supreme  Court.  We  sincerely  desire  that  you  will  rigorously  support  Senator 
Jenner’s  bill,  No.  2640,  to  curb  further  such  decisions. 

Thank  you  so  much  for  your  farorable  support  for  this  bill. 

Tours  rery  truly, 

Ciiauncey  B.  Story. 

_  Rhuamaii  S.  Story. 

Walter  If.  Buck, 
Baltimore,  Md.,  February  26, 1958. 

Dear  Senator  Eastland:  I  hope  the  Jenner  bill  will  be  approved  by  the  com¬ 
mittee  so  that  it  can  be  brought  out  for  debate.  Even  those  on  the  committee 
who  may  finally  vote  against  It  In  the  Senate  should  be  willing  to  see  it  brought 
out. 

The  spectacle  of  the  Supreme  Court  managing  schools  could  never  have  been 
envisaged  by  anyone. 

The  14th  Amendment  distinctly  says  Congress  shall  have  power  to  enforce 
it.  Why  should  any  Senator  sit  idly  by  and  see  Congress  deprived  of  its  con¬ 
stitutional  rights? 

Read  Bozen's  article  in  the  latest  number  of  National  Review. 

Tours  truly, 

Walter  H.  Buck. 


The  Grkrnway,  Baltimore ,  i/d. 

Senator  James  O.  Eastland, 

Senate  Office  Building,  Washington ,  D.  C. 

Dear  Senator  Eastland:  I  watch  your  views  and'how  you  vote  with  Interest, 
and  now  am  bold  enough  to  urge  you  to  vote  for  the  Jenner  bill,  S.  2646,  when  It 
comes  before  your  committee,  also  on  the  floor  of  the  Senate. 

You  Southern  Senators  are  the  onljf  ones  left  whom  I  consider  true  Americans, 
and  with  groat  humiliation  I  admit  having  been  a  Republican  but — before  the 
days  when  that  party  was  taken  over  by  Socialists. 

Cordially, 

Mildred  Miller. 

February  21, 1058. 


Denton,  Tex.,  February  18, 1958. 

Dear  Sirs  :  I  am  a  graduate  college  student  working  on  a  master's  degree  in 
Science. 

In  the  name  of  God,  do  something  about  this  strange,  warped  Supreme  Court 
of  ours. 

Its  effect  is  felt  all  the  way  down  to  each  and  every  Individual  home  and  person. 

It  Is  the  general  public  belief  that  Justices  like  Douglas  and  Earl  Warren  either 
have  a  personality  disorder  or  they  are  genuinely  influenced  by  leftist  and  Com¬ 
munist  ffcont  movements  in  the  United  States,  which  at  a  time  like  this,  Is  pure 
treason. 

What  Is  also  appalling  Is  the  influence  that  It  has  had  upon  those  in  college 
circles  who  are  “fellow  travelers,11  pseudo-sophisticated  “pinks/*  and  the  lot. 
They  abound  In  such  departments  as  government,  economics,  drama,  etc.  At  any 
rate,  the  attitude  of  our  sickened  Supreme  Court  has  given  Impetus  to  this  group 
of  emotionally  Insecure,  miserable  individuals. 

Something  must  be  done — the  public  is  getting  tired  of  the  effects  produced, 
and  since  your  Committee  is  staffed  with  gentlemen  whose  livelihood  is  political 
opinion  for  the  most  part,  I  trust,  and  would  clear  up  this  situation  before  “heads 
roll/* 

Thank  you. 

Larry  Hamilton. 
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Hon.  James  O.  Eabti-and, 

Chairman,  Committee  on  Internal  Security , 
United  States  Senate . 


Dallas  Tex.,  February  18,  1958 , 


Gentlemen :  I  write  you  to  ask  your  help,  and  in  support  of  Senate  Resolution 
2046 of  Senator  William  Jenner  of  Indiana. 

I  feel  that  our  so-called  Supreme  Court  must  be  curtailed,  If  the  freedom  for 
which  I  and  countless  other  Americans  have  fought  for  is  to  be  preserved. 

The  Court’s  action  in  declaring  State  sedition  laws  unconstitutional  was  the 
“lowest  blow”  ever  struck  for  Communism. 

The  Court  should  be  made  to  give  back  the  lawmaking  power  to  the  Congress 
where  it  belongs. 

The  Supreme  Court  should  return  to  a  court  of  law  and  make  Its  decisions 
according  to  precedents  In  law ;  and  not  according  to  some  left  wing  liberal  or 
other  pressure  groups  idea  of  what  the  law  should  be. 

Yours  for  a  return  to  true  constitutional  government  and  States  rights. 

Sincerely, 


Ernest  Abbott. 


The  American  Institute, 
Wollaston ,  Mass.,  February  21, 1958 . 

Hon.  James  O.  Eastland, 

Chairman,  Judiciary  Committee, 

Senate  Office  Building,  Washington,  D.  O. 


Dear  Chairman  Eastland:  Our  members  demand  committee  approval  and 
the  enactment  of  Senator  Jenner's  bill  “to  limit  the  appellate  Jurisdiction  of  the 
Supreme  Court”  in  five  specific  areas:  “Investigate  functions  of  the  Congress, 
the  security  program  of  the  executive  branch  of  the  Federal  Government,  State 
antisubversive  legislation,  and  the  admission  of  persons  to  the  practice  of  law 
within  Individual  States.” 

We  request  that  this  letter  he  offered  for  the  record  during  present  hearings 
and  during  Judiciary  Committee  deliberations  which  follow. 

In  our  opinion,  the  present  arrogant  and  Ignorant  members  of  the  Supreme 
Court,  who  now  attempt  to  make  the  law,  should  be  Impeached.  Impeachment 
proceedings  should  be  Instituted  during  this  session  of  Congress. 

Respectfully  yours, 


Oswald  A.  Blumit,  President. 


San  Antonio,  Tex.,  March  S ,  1958 . 

Senator  James  O.  Eastland, 

Committee  on  Internal  Security, 

Senate  Office  Building,  Washington ,  D.  C. 

Our  country  Is  surely  doomed  If  something  cannot  be  done  to  curb  adverse 
decisions  of  the  Supreme  Court.  Your  bill  S.  2646  would  help  overcome  mistakes. 
It  is  backed  by  many  who  fall  to  tell  you  so.  Use  every  effort  to  pass  this  bill. 


Mrs.  Marr8  McLean. 


Dallas,  Tex.,  March  8, 1958. 

Senator  James  0.  Eastland, 

Committee  on  Internal  Security , 

Senate  Office  Building,  Washington,  D.  O. 

We  are  In  favor  of  Senate  bill  No.  2646  as  proposed  by  Senator  Jenner.  We 
deplore  the  weakening  of  the  Smith  Act  by  the  Supreme  Court. 

Mrs.  Fred  H.  Penn. 


Clinton,  N.  Y.,  February  26, 1958. 

Dear  Sir:  We  urge  you  to  act  favorably  In  your  committee  on  S.  2646,  to 
limit  appellate  jurisdiction  of  the  Supreme  Court,  which  by  Its  recent  decisions 
is  destroying  our  form  of  government 
We  urge  that  this  bill  be  brought  before  Congress  for  action  at  once. 
Respectfully, 

P.  B.  Powell, 
Gladys  Powell, 
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Bakersfield,  Camp.,  February  26, 1958. 
Dear  Senator  Eastland:  This  is  n  plea  for  the  passago  of  the  Jcnnor  bill, 
S.  2040  to  eurb  the  renegade  Supreme  Court. 


Kirk  Kao  land, 

Kcm  County  Chairman  of  the  Constitution  Party. 


Trot,  N.  Y.,  February  26, 1958. 

Dear  Senator  Eastland:  I'm  writing  to  let  you  know  how  much  I’m  In  favor 
of  proi>osed  pm  s.  2040.  I  feel  that  the  Supremo*  Court  lms  been  exercising 
unjust  |tower  am!  hope  It  will  finally  be  curbed.  Please  support  S.  2040. 
Sincerely, 

Thomas  Ballard. 


Dallas,  Tkx.,  February  26, 1958 . 

Senator  James  O.  Eastland, 

CTiafrman  on  Internal  SrcwrHj/  Comm  Nice. 

Senator  Eastland:  I  am  greatly  In  favor  of  bill  S.  2040  passing  by  &  whole? 
sale  landslide.  It  will  give  evoryonc  a  new  lease  on  life  and  something  to  look 
to  for  future  times,  I  am  all  for  It 
Sincerely, 

Katiiryn  Bickham. 


“Strath  lea, 

CoiD  Spring  IIarbor, 

Long  Islam t,  N.  Y.t  March  1 , 1958. 

Senator  Jamf.8  O.  Eastland, 

Senate  Office  Building,  Washington,  D .  0. 

Dear  Sir:  Please  vote  for  bill  S.  2040  to  limit  the  appellate  Jurisdiction  of 
the  Supreme  Court  In  certain  cases.  I  feel  that  in  certain  recent  decisions  the 
Supreme  Court  is  usurping  the  power  of  tho  States. 

Please  use  your  influence  in  favor  of  this  bill. 

Yours  respectfully, 

(Mrs.)  Constance  Barrow. 


Detroit,  Mien. 

Senator  Rasti  and, 

B’asMnyfon.D.  (7. 

Dear  Sir  :  I  urge  you  to  pass  the  Senate  bill  No.  2040  as  it  is  most  important 
to  counteract  communism. 

Yours  truly, 

Mrs.  Fred  Scjinfjdeb. 


Sherman  Oaks,  Oalif.,  February  26, 1958. 


Senator  James  O.  Eastland, 

Senate  Office  Buitdlng,  Washington  D.  C. 


Dear  Senator  Eastland:  Please  use  your  expert  ability  to  favorably  report 
S.  2040,  the  Jennor  bill  limiting  the  appellate  jurisdiction  of  the  Supreme  Court. 

It  is  of  utmost  Importance  to  the  preservation  of  our  Republic  to  curtail  the 
trend  of  the  present  Supreme  Court  and  return  to  Congress  tho  rightful  role 
as  the  sole  source  of  national  law. 

Thank  you  for  your  consideration. 

Very  truly  yours, 

Doriss  II.  Lovf., 

Mrs.  Sterling  T.  Love. 


Falmouth,  Ind.,  March  1 , 1958 . 

The  Senate  Internal  Security  Subcommittee, 

Washington,  D.  (7. 

This  is  to  inform  you  that  I  approve  of  the  bill  Senator  Jenner  has  Introduced 
to  limit  the  Supreme  Court,  This  bill  Bhoutd  be  made  a  law  for  several  reasons. 
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It  la  foolish  to  keep  on  spending  billions  for  “foreign  aid"  and  allow  tho 
Supreme  Court  to  continuously  make  decisions  In  favor  of  Communists. 

Let  the  Supreme  Court  keep  wllhln  Its  regular  functions  and  stop  aiding 
Communists  and  meddling  In  the  public  schools. 

Incidentally  Tin  not  In  favor  of  billions  for  “foreign  aid." 

Very  sincerely,  an  American  and  a  taxiwyer. 

Mrs.  Lute  Parker. 


St.  Petersburg,  Fla.,  February  2d,  1958, 

Mr.  Kastland, 

Chief  Clerk  of  the 
Committee  on  Judiciary . 


It  has  come  to  our  attention  that  the  Senate  bill  No.  2040,  Introduced  by 
Senator  Jenner  will  come  up  for  consideration.  We  are  very  much  In  favor 
of  this  bill  and  hope  and  pray  that  it  will  be  passed.  What  the*  Supreme  Court  has 
done  of  late  is  a  disgrace  and  a  shame.  We  think  they  are  Communist  stooges 
and  we  need  the  proposed  bill  to  limit  their  power.  We  love  onr  country  and 
do  not  want  it  turned  of  to  Communists.  Also  the  fact  that  the  Supreme  Court 
ruled  In  favor  that  bill  which  allows  filthy  literature  to  go  through  the  malls, 
if  you  have  ever  seen  any  of  this  rotten  stuff  which  comes  through  the  malls, 
Its  dreadful.  The  passage  of  that  bill  should  be  rescinded.  Thanking  you 
to  vote  In  favor  of  Senate  bill  2<H0  we  remain 
Respectfully, 


William  H.  Soheez* 
Louise  M.  Soheel. 


Narbebth,  Pa.,  February  85,  1958 . 

Senator  James  O.  Eastland, 

Chairman,  Judiciary  Committee, 

United  States  Senate,  Washington ,  D.  C. 

Dear  Senator  Eastland:  I  do  so  hope  your  committee  will  vote  for  Senator 
Jenner's  bill  (S.  2040). 

Surely,  something  must  be  done  to  limit  the  jurisdiction  of  the  Supreme  Court. 
Here  we  are  asked  to  give  more  billions  to  foreign  aid.  More  billions  to  enlarge 
our  space  program  and  why  ? 

They  tell  us  “because  we  are  at  war  (cold)  with  Russian  communism." 
Yet  our  Supreme  Court  doesn't  understand  this,  and  they  dare  to  make  light 
of  It.  That's  exactly  what  they  have  done. 

Also  our  States  better  soon  regain  some  voice  In  their  government  Instead  of 
running  to  the  Federal  Government  for  answers. 

And  what  about  repealing  the  16th  amendment  Anyway,  please  do  something ! 
Very  truly  yours,. 


P.  S. :  My  husband  agees  with  me. 


Marion  W.  Lord, 
(Mrs.  K.  S.) 


Frrbiday,  IaA.,  February  88, 1958 . 

Senate  Internal  Security  Subcommittee, 

U,  S.  Senate,  Washington,  D.  0, 

Dear  Senators  :  Having  followed  recent  news  concerning  the  proposed  Jennor 
bill  to  restrict  the  powers  of  the  Supreme  Court,  I  would  like  to  take  this  oppor¬ 
tunity  to  express  my  support  of  this  bill  and  my  deslro  that  your  subcommittee 
Is  able  to  get  some  action  on  It.  Although  I  am  a  young  man,  aged  20, 1  can  still 
remember  that  as  a  student  In  school  I  was  taught  of  the  “checks  and  balances"  of 
our  Government  It  seems  that  today  a  lot  of  people,  Including  the  President 
and  the  Justices  of  our  Highest  Court  feel  that  the  Court  can  do  no  wrong.  Heed¬ 
less  to  say,  we  all  make  errors.  But  our  court  has  made  too  many  here  recently 
and  has  left  our  country  split  on  many  Issues  when  we  need  unity.  It  is  time  that 
Congress,  as  the  chosen  representatives  of  the  people,  resume  their  rightful  place 
in  our  Government 

There  Is  no  doubt  In  my  mind  that  the  Supreme  Court  has  left  Us  place  as 
Interpreter  of  the  law  and  assumed  Congress'  place  as  maker  of  laws. 
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My  congratulations  to  Senator  Jenncr  for  his  courage.  I  have  long  admired 
his  honesty  and  loyalty  to  our  country,  and  this  1)111  on  his  t>art  proves  to  me  that 
my  Judgment  was  good. 

Thank  you  for  your  time.  I  remain, 

Sincerely, 

Austin  Davis. 


In  re:  A  proposed  Amendment  to  8. 2040,  to  Include  false  and  Incomplete  oaths, 
In  FVnleral  Courts: 

To:  Honorable  James  O.  Eastland,  Chairman,  and  all  members  of  the  Senato 
Judiciary  Committee : 

I  have  sent  to  Hon.  William  E.  Jenncr,  and  am  sending  to  your  chairman,  legal 
evidence  relating  to  an  actual  occurrence  In  Federal  District  Court,  Urattleboro, 
Vt.,  In  the  Miller  cases,  before  Ernest  W.  Gibson,  District  Court  Judge,  as  de¬ 
scribed  In  the  photoktattc  copies  submitted. 

It  Is  my  opinion,  and  I  will  so  testify  If  subpenned  before  your  committee, 
that  the  historic  optnlon  of  Chief  Justice  John  Marshall,  Marbury  v.  Madison, 
(1  Cranch  137),  though  correct  so  far  as  It  goes  (correct  ns  to  uonjury  cases), 
that  it  Is  not  the  law.  and  never  hns  been  the  law,  that  the  Constitution  Is 
exclusively  for  judges  to  Interpret  when  defendants  are  on  trial  before  Juries. 
(It  Is  the  people’s  Constitution ;  not  the  private  property  of  Federal  Judges,  either 
of  district  courts,  or  the  Supreme  Court) . 

Marbury  v.  Madison  says  this— and  only  this :  "In  some  cases,  then,  the  Consti¬ 
tution  must  be  looked  Into  by  the  Judges."  It  does  not  say  that  "only  Federal 
Judges  may  look  Into  the  Constitution  and  furthermore,  Chief  Justice  Marshall 
never  infant  for  his  great  decision  to  be  so  misinterpreted  and  misapplied. 

Marbury  v.  Madison  was  a  non  Jury  ease.  So,  of  coarse  It  was  proper  for 
Chief  Justice  Marshall  to  "look  Into  the  Constitution"  and  to  Interpret  It  as  ho 
did  In  that  ease.  His  historic  decision  became  the  law  of  thnt  case ;  but  it  did  not 
become  the  law  of  the  land,  to  be  so  construed  nnd  applied  In  cases  before  Juries. 

I  assert  the  fundamental  law  of  the  land  to  lie,  ns  stated  In  my  letter  to  editor, 
(sent  to  your  chairman  and  Senator  Jenncr),  that  "Juries  must  determine  the 
guilt  or  Innocence  of  defendants  on  trial  before  them,  agreeably  to  the  Constitu¬ 
tion  and  laws  of  the  United  States."  Not  merely  "agreeably  to  the  laws  of  the 
United  States,"  which  conceivably  mny  be  unconstitutional ;  but,  "agreeably  to 
both  the  Constitution  and  laws  of  the  United  States;  and  not  repugnant  to  either 
the  one  or  the  other. 

It  Is  my  straight-forward  claim  that  neither  God,  nor  hts  Commandments, 
nor  the  Golden  Rule,  nor  the  Holy  Bible,  nor  the  Declaration  of  Independence, 
nor  the  Constitution,  can  legally  be  thrown  out  of  court  rooms,  In  either  Federal 
or  State  courts,  ns  is  now  being  done;  but  that  on  the  contrary,  each  and  every 
one  of  these  divinely-inspired  documents  should  and  must  be  invoked  constantly, 
wherever  applicable,  and  properly  should  be  invoked  In.  the  name  of  Our  I<ord 
and  Savior,  Jesus  Christ. 

Therefore,  I  respectfully  state  to  the  Judiciary  Committee,  before  which 
S.  2C4G  Is  now  pending,  that  there  should  be  an  appropriate  amendment  to  cover 
this  situation,  nnd  I  offer  my  testimony  In  support  of  this  contention,  at  any  time, 
when  properly  snbpenaed. 

In  this  regard,  it  should  be  noted  that  "The  sentinel  of  liberty  nnd  justice  Is 
the  Individual,"  as  so  clearly  stated  and  emphasised' In  the  Federalist  Papers, 
and  In  Bills  of  Rights  attached  to  Constitutions  of  original  States,  in  which  the 
truism  Is  emphasised,  that  each  of  us  is  "Born  equally  free  nnd  Independent." 
I  can  supply  the  name  of  two  witnesses  to  corroborate  my  testimony,  in  addition 
to  the  Millers,  If  you  care  to  have  them. 

Respectfully, 


Ned  R.  Harman. 


Amityville,  N.  Y„  February  21,  1958. 

Gentlemen  :  After  reading  President  Eisenhower's  message  to  Congress  on 
foreign  aid,  I  note  he  talks  of  Communist  absorption  of  whole  nations  by  sub¬ 
version  or  economic  aid,  yet  he  does  nothing  to  stop  Communist  subversion  lu 
the  United  States. 

These  nine  unelected  Supreme  Court  officials  have  run  wild  with  their  pro-Red 
decisions. 
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I  worry  about  America  first  and  want  you  to  know  I  am  heartily  In  favor  of 
Ken.  Jcimur'H  blit  8.  2040  to  limit  the  iniwer  of  tills  Court. 

Since  t  cnimut  testify  In  |>erson  for  t lie  8.  2040  bill,  I  am  writing  In  Its  favor. 
Any  violent  opiwsltion  from  Communists  and  pro  Coimminlsts  should  only 
serve  ns  a  strong  warning  of  the  vital  necessity  for  the  passage  of  this  bill. 

We  have  seen  In  Red -dominated  lands  the  results  of  too  much  |>ower  In  the 
hands  of  too  few. 

[  have  written  my  Representative  of  my  support  of  this  bill. 

If  the  Supremo  Court  can't  decide  who  Is  un- American,  then  dell  nil  ely  some¬ 


one  else  should. 
Sincerely, 


Mrs.  Jean  McMaiion, 


February  26, 1058. 

Senator  James  O.  Eastland, 

Senate  Office  Building, 

Washington ,  D .  O . 

Pear  Sir:  This  Is  to  advise  you  that  I  am  In  favor  of  Senate  bill  No.  2040  as 
proposed  by  Senator  Jcnner.  I  would  also  like  to  ask  you  to  Include  S.  2040 
provisions  for  correcting  the  dangerous  decision  made  by  the  Supreme  Court 
weakening  the  Smith  Act. 

I  sincerely  hope  that  you  have  success  in  passing  these  bills. 

Yours  truly, 

( Mrs.  Wm.  O. )  Marie  Helm  breciit. 


Senator  James  O.  Eastland, 

Senate  Office  Building,  Washington ,  D.  O . 


Dallas,  Tex.,  February  27,  J958. 


Dear  Senator:  I  want  you  to  know  that  the  bill,  No.  2040,  proposed  by  Senator 
Wm.  Jenner  receives  mwcA  support  In  our  city  and  State. 

The  Supreme  Court  has  usurped  “all  power**  In  our  Government  and  the 
Congress  should  do  whatever  necessary  to  return  the  Justtces(?)  to  the  very 
Important  function  of  Interpreting  the  law  Instead  of  making  It  or  writing  new 
laws.  1  have  always  thought  the  legislative  branches  were  the  lawmakers 
of  this  land.  We  deplore  the  weakening  of  the  Smith  Act  by  the  Supreme 
Court.  Also,  we  resent  the  Supreme  Court’s  recent  decision  In  the  Mallory 
case.  Please  have  provisions  In  the  bill  for  correcting  this  dangerous  power, 
which  may  mean  the  downfall  of  our  great  Government  without  any  outside 
conspiracy. 

I  have  14  grandchildren,  all  trying  to  make  good  citizens.  Please  help  them 
and  others  In  school  with  them.-  I  know  you  will  and  I  thank  God  for  you  and 
men  like  you. 

Sincerely, 


(8)  Ella  Chilton  Boben. 


March  1st,  1058. 

Senator  James  O.  Eastland, 

Chairman,  Committee  on  Internal  Security, 

Washington,  D.  C . 

Dear  Senator:  When  our  Supreme  Court  (which  lately  has  convinced  voting 
American  citizens  that  it  no  longer  deserves  the  title  of  “Supreme  Court**)  takes 
such  liberties  with  the  Smith  Act  that  lower  courts  are  now  forced  to  free 
notorious  Communists  who  have  already  been  convicted  of  conspiracy  to  teach 
and  advocate  tbe  violent  overthrow  of  our  United  States  Government,  It  Is  time 
for  voters  to  express  their  indignation  and  distrust  of  such  a  body  of  men  whose 
“supreme  Job**  is  the  protection  of  our  democracy.  Now  that  the  so-called 
Supreme  Court  has  tied  the  hands  of  the  police  and  our  lower  courts  In  com¬ 
batting  “mugging**  and  the  senseless  beatings  by  young  thugs,  so  that  the  streets 
are  no  longer  safe  for  the  use  of  peaceful  citizens,  In  the  large  cities,  I  write 
to  urge  you  to  make  provisions  for  correcting  the  danger  manifested  In  the 
Mallory  decision  in  that  highest  court’s  recent  rulings. 

With  our  top-heavy  United  States  Government  blundering  In  so  many  depart¬ 
ments,  the  time  has  come  when  we  should  depend  on  the  States  for  handling 
matters  that  can  best  be  handled  Statewlse.  Therefore  I  wish  to  express  myself 
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In  favor  of  Senate  bill  No.  2040  proposed  by  Senator  Jenner.  I  run  In  favor  of 
each  State's  right  to  regulate  subversive  activities. 

Yours  truly, 

Lydia  Karchkb 


Mrs.  David  O.  Bond, 
Uadnor,  Pa.t  February  25,  J958. 

1>kar  Senator  James  O.  Eastland:  I  nni  writing  to  urge  your  committee  to 
vote  for  Senator  Jonner’s  bill  (8. 2040)  which  will  limit  the  appellate  Jurisdiction 
of  the  United  States  Supreme  Court. 

It  Is  high  time  we  patriots  were  heard!  I  love  my  country!  1  nm  alarmed 
at  the  actions  of  the  Supreme  Court.  I  am  alarmed  at  the  socialistic  tendencies 
evinced  by  our  Government  In  the  past  years.  I  am  alarmed  imrtleulnrly,  at 
the  appalling  condition  of  our  schools!  I  know’,  bceauso  I  nm  In  the  raldHt  of 
attempting  to  combat  n  sany  group  of  "Educationists,"  who  are  determined  to 
mold  our  children’s  minds!  Tho  future  cltlxenry  of  this  United  States! 

Sincerely, 

LOkaink  Bond. 


Belmont,  Mass.,  February  28, 1958 . 

Senator  James  O.  Eastland, 

CAafrtnan,  Judiciary  Committee, 

Washington,  /).  <7. 

Dear  Senator  Eastland:  May  I  urge  lu  the  strongest  terms  I  can  command 
that  your  committee  approve  tho  bill  of  Senator  Jenner  (S.  2040)  for  curbing  tho 
appellate  Jurisdiction  of  the  Supreme  Court, 

The  Constitution  provides  that  nil  political  powers  belong  to  the  legislative 
aud  executive  branches  (Federal  and  State).  Tho  Supreme  Court,  however,  has 
taken  to  making  political  decisions;  It  has  done  so  In  every  one  of  the  eases  to 
which  the  Jenner  bill  Is  addressed,  in  clear  violation  of  the  Constitution. 

If  we  are  to  retain  our  freedom  and  our  way  of  life  as  we  have  known  it,  these 
Inexcusable  and  unconstitutional  acts  of  the  Supremo  Court  must  be  baited 
immediately.  Moreover,  I  feel  the  Supreme  Court  should  be  censured  for  acts 
they  must  have  known  were  unconstitutional.  %  A  . 

It  Is  high  time  to  restore  the  respect  of  the  people  to  those  appointed  to  the 
Supreme  Court.  At  present  the  Court  has  neither  my  confidence  or  respeet. 

Please  approve  the  Jenner  Bill. 

Respectfully  submitted.  ^ 

Georoe  Lee  Van  Wyck. 


Dames  op  the  Loyal  Leqion  op  the 

United  States  of  America, 
Sarasota,  Fla.,  February  £jf,  1958 . 

In  Support  of  .Tenner  Bill  (S,  2040) 

Whereas,  Our  unique  system  of  Government  by  laws,  not  men,  In  Us  division  of 
lowers  gives  great  importance  to  our  Federal  Supreme  Court,  and 
Whereas,  The  Supreme  Court  roust  give  Judicial  decisions,  and 
Whereas,  These  judicial  decisions  become  part  of  the  supreme  law  of  the  land, 

Whereas,  To  permit  the  Supreme  Court  to  usurp  the  law-making  powers  of  the 
Congress,  even  by  writing  implementing  legislation,  injures  the  basic  fabric  of 
our  Government,  ns  laws  made  by  a  majority  of  the  Court  with  life  tenure  In  office 
could  reduce  flits  nation  to  rule  by  a  five-man  oligarchy,  instead  of  a  nation 
governed  by  nnr  own  Constitution,  and  ^  ^ 

Whereas,  Recent  decisions  by  the  present  Supreme  Court  were  based  on 
Socialistic  treaties,  not  on  Law,  and  said  decisions  encroach  upon  the  powers  of 
the  Congress  and  are  a  menace  to  the  Constitution  of  the  United  States,  there- 

101Rvso}vcd,  That  the  National  Society,  Dames  of  the  Loyal  Legion  of  the  United 
States  of  America,  urges  the  Congress  to  endorse  the  principles  of  S.  2040,  known 
as  the  Jenner  Bill,  to  limit  the  appellate  Jurisdiction  of  the  Supreme  Court. 
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Fort  Worth  4,  Tey.,  Feb.  26,  1958. 

Sonatoi  James  Kastland, 

Committee  oh  Internal  Security 

Senate  Offlee  Bldg.,  Washington ,  D.  0. 

Dear  Senator  Kastland  :  In  my  humble  opinion  Resolution  8.  2646  Is  excellent 
and  needed.  Tho  Supremo  Court  needs  to  hare  their  powers  curtailed. 

Sincerely  yours, 


Catherine  Carlton  D.  O, 
Catherine  K.  Carlton  D.  O. 


Dallas,  Tex.,  February  28,  1958. 

Dear  Senator  Kastland:  As  a  member  of  tho  Public  Affairs  Luncheon  Club 
here  In  Dallas,  may  I  urge  you  to  please  vote  for  Senate  Rill  No.  2646  as  pro¬ 
posed  by  Senator  Jenner.  This  Bill  la  of  vast  Importance  to  our  country  and 
your  support  will  bo  greatly  appreciated. 

Sincerely, 

Mrs.  I.  G.  Thompson. 


Wayne,  Pa.,  February  2i,  1958. 


Senator  James  Kastland, 

Chairman,  Judiciary  Committee , 

United  States  Senate,  Washington,  D.  O . 

Dear  Mr.  Kastland:  Please  urge  your  committee  to  vote  for  Senator  Jenner's 
bill  (S.  2640)  which  will  limit  the  appellate  Jurisdiction  of  the  U.  S.  Supreme 
Court. 


Very  truly  yours, 


Pauline  R.  Fan  us, 
William  B.  Fanus. 


Hon.  James  O.  Kastland, 

Senate  Offlee  Building, 

Washington,  D .  O. 


Paoli,  Pa.,  February  27, 195 7. 


Dear  Senator  Kastland:  I  sincerely  trust  that  you  wilt  act  favorably  on 
Senator  Jenner's  bill,  S.  2640. 

If  this  Nation  Is  to  survive  and  be  free  of  serious  Internal  troubles  It  Is  neces¬ 
sary  to  preserve  the  Constitution  and  live  In  strict  obedience  to  Its  provisions. 
Very  truly  yours, 

Claude  W.  Jordan. 


Charleston,  W.  Va.,  February  27, 1958. 

Senator  James  0.  Kastland, 
fiferw  te  Offlco  Building, 

Washington,  D.  C. 

Dear  Senator  Eastland  :  We  are  eager  to  have  you  know  that  we  are  strongly 
In  favor  of  Senate  bill  2646  to  control  the  power  of  the  Supreme  Court  and  to 
restore  traditional  sovereignty  to  the  States.  We  understand  that  the  liberals 
have  been  screaming  to  high  heavens  against  the  bill  but  few  conservatives 
have  been  heard  from.  Well  there  are  plenty  of  conservatives,  but  we  seem  to 
have  no  pipeline  out  of  Washington  to  let  us  know  when  Important  issues  are 
coming  up.  We  are  Just  not  so  well  organised  as  the  leftwingers.  We  will  try 
to  let  the  conservatives  know  about  this  bill. 

Sincerely, 

Mr.  and  Mrs.  Ross  B.  Johnston. 


Geo.  J.  Glover  Company,  Inc. 

New  Orleans  12,  La.,  February  26, 1958. 

Dear  Senator  Eastland:  I  understand  your  committee  Is  supposed  to  start 
hearings  on  Senator  Jenner's  resolution  2646  around  February  12. 

I  have  been  watching  our  local  newspapers  very  carefully  for  anything  about 
It,  and  I  have  as  yet  to  see  anything  about  it  So  today  I  called  Mr.  Joels  Tims 
of  tho  Times-PIcayune,  who  satd  he  would  check  Into  it.  I  know  him  personally, 
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but  that  does  not  mean  I  have  bis  beliefs,  too.  I  feel  sure  If  bis  two  papers  publish 
anything  about  it,  the  third  paper  will  be  forced  to  do  It. 

Senator,  I  am  very  worried  about  our  country.  I  am  not  a  lawyer,  so,  frankly, 
I  cannot  suggest  anything  to  write  the  Supreme  Court,  but  something  has  to 
be  done  and  now.  1  trust  you  and  your  colleagues  will  be  able  to  do  something 
about  it.  I  am  trying  to  get  people  down  here  to  write  our  Congressmen  to 
get  on  the  ball.  Thomas  Jefferson  said  If  this  country  were  to  fall,  It  probably 
would  be  because  of  the  judiciary, 

God  bless  you  Senator. 

I  am, 

Sincerely, 

John  A.  Glover. 


Ma&shall,  Tex.,  February  27, 1958. 

Senator  James  0.  Eastland, 

Senate  Office  Building,  Washington,  D .  0. 

Dear  Senator:  We  are  Interested  In  the  hearings  the  Senate  committee  on 
internal  security  Is  holding  on  resolution  S.  2646. 

We  thank  you  for  your  efforts.  States  need  to  have  the  right  to  regulate  sub* 
versive  activities. 

I  favor  resolution  S.  2040. 

Sincerely, 

Mrs.  Millard  Cove. 


Van  Nuys,  Calif.,  February  28, 1958. 

Dear  Senator:  Today  being  the  anniversary  of  Washington's  birth,  we 
want  to  thank  you  for  your  patriotism — one  of  the  few  Senators  fighting  for  our 
constitutional  government.  We  are  anxious  that  the  resolution  or  bill  Senator 
Jenner  Is  Introducing  to  curb  the  Supreme  Court — the  0  black  robed  rascals  of 
the  Court. .  We  look  for  you  to  do  your  part.  You  are  chairman  of  the  Judiciary. 
Our  country  Is  In  mortal  danger.  It  Is  disturbing  that  both  our  Secretary  of 
State  and  our  President  have  expressed  an  affinity  for  the  super  state.  Foreign 
aid  and  our  troops  In  73  countries  a  manifestation  of  one  worldism  rather 
then  for  our  defense.  No  foreign  aid. 

Thanks. 

0.  Williams. 


Kansas  City,  Mo.,  February  25, 1958. 

Senator  James  O.  Eastland, 

Washington,  D.  0. 

Dear  Senator  Eastland;  We  endorse  the  Jenner  bill,  S.  26-40,  and  want  to 
see  It  adopted. 

Sincerely, 

Dr.  and  Mrs.  H.  E.  Schoen. 


Dallas,  Tex.,  February  28, 1958 . 

Senator  James  O.  Eastland, 

Committee  on  Internal  Security , 

Washington,  D.  0. 

Dr.  Anson  L.  Clark  and  Col.  Wann  E.  Hill,  of  the  Cornell  Oil  Co.,  4610  Green¬ 
ville  Ave.,  Dallas  0,  Tex.,  are  in  favor  of  Senate  bill  No.  2640,  as  proposed  by 
Senator  Jenner. 

*  Wann  E.  Hill. 


Spokane,  Wash.,  February  28, 1958. 


Senator  James  O.  Eastland, 

Washington,  D.  0. 

Please  be  advised  there  are  160  members  of  Pro  America  here  in  Spokane  who 
are  in  accordance  with  the  Jenner  bill  S.  2640  now  in  hearing. 


Mrs.  R.  W.  Oastlio,. 

President  of  Spokane  Unit  Pro  America. 
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Dallas,  Tex.,  February  28, 1958 . 

lion.  James  O.  Eastland, 

United  States  Senator , 

Washington,  D.  0. 

Urge  all  possible  action  to  pass  the  proposed  bill  Ko.  2640.  Also  urge  opposi¬ 
tion  to  Supreme  Court's  Mallory  decision  and  weakening  of  the  Smith  Act. 

Mrs.  Henry  R.  Davts. 


PirrsauBOB,  Pa.,  February  25, 1958 . 

Hon.  James  0.  Eastland, 

Senate  Office  Building , 

Washington,  D .  0. 

Honorable  Sir:  It  Is  to  be  hoped  there  will  be  favorable  action  on  Senator 
Jenner's  bill  to  curb  the  Supreme  Court,  especially  since  we  have  a  President 
that  says  the  rulings  of  the  Supreme  Court  Is  the  law  of  the  land. 

About  60  years  ago  when  I  studied  history  and  the  Constitution,  I  thought 
It  was  very  plain  that  only  Congress  was  the  legislative  body  so  the  only  part  of 
government  that  could  legislate  law. 

Of  late  that  former  seems  to  have  been  usurped  by  the  Supreme  Court  with 
disastrous  results  as  in  cases  against  Communists,  the  tying  the  hands  of 
congressional  Investigating  committees  and  the  segregation  decision. 

Most  decisions  have,  in  my  estimation,  violated  the  Constitution  as  they  have 
denied  the  rights  reserved  to  the  States.  We  need  a  law  to  curb  the  Supreme 
Court  and  any  President  who  may  try  to  enforce  their  mandates  by  use  of  the 
Armed  Forces.  We  face  greater  peril  from  within  than  we  do  from  without. 

Sincerely, 

Sam  H.  Collins. 


Dallas,  Tex.,  February  27, 1958. 

Hon.  Jame6  O.  Eastland, 

Chairman,  Committee  on  Internal  Security, 

Washington ,  D.  0 . 

Dear  Senator  Eastland:  My  attention  has  been  called  to  a  hearing  on  reso¬ 
lution  S.  2646  and  I  want  to  Indicate  to  you  as  strongly  as  I  know  how  my  full 
approval  and  endorsement  of  each  of  the  Issues  presented  by  resolution  S.  2646. 

The  powers  of  the  Supreme  Court  must  be  curbed  or  we  shall  lose  our  liberties 
and  the  ideal  of  States  rights  will  have  vanished. 

The  recent  decisions  of  the  Supreme  Court  have  encouraged  the  Communists, 
the  subversives,  and  every  red  element  of  this  country  to  violate  the  law  with 
impunity.  ** 

The  Juries  of  our  country  have  done  their  full  duty  and  have  convicted  the 
Communists  and  the  subversives  and  the  lower  courts  have  sent  these  enemies 
of  our  country  to  be  confined  In  penitentiaries.  The  Supreme  Court  has  turned 
them  loose.  This  must  be  stopped.  The  power  to  preserve  law  and  order  and 
protect  the  people  of  the  several  and  separate  States  must  be  returned  and 
vested  In  the  courts  of  our  separate  and  respective  States. 

The  influence  and  the  usefulness  of  the  Federal  Bureau  of  Investigation  must 
be  protected  and  preserved.  The  committees  in  the  Senate  and  the  House  on 
un-American  activities  must  be  continued.  Thorough  and  exhausting  Investlga* 
tions  must  be  carried  on  through  the  Senate  and  the  House  committees  to  protect 
our  country  from  our  enemies. 

In  my  humble  opinion  resolution  S.  2646  is  Just  as  necessary  to  protect  the 
welfare  of  our  country  as  Is  the  missile  program.  What  would  it  profit  America 
if  we  gained  supremacy  in  the  air— In  space— and  lost  our  liberties  through  the 
operation  of  the  enemies  of  this  country  protected  by  the  decisions  of  the  Supreme 
Court? 

The  members  of  the  Senate  may  not  know  it,  but  the  citizens— the  common 
people — are  way  ahead  of  their  demand  for  something  to  be  done  Immediately 
to  curb  the  power  of  the  Supreme  Court  to  destroy  this  Republic. 

With  every  good  wish  for  your  success  in  your  patriotic  endeavor  and  with 
warmest  personal  regards. 

Sincerely, 


Alvin  M.  Owsley. 
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Dallas,  Tex.,  February  28 1958. 


Dear  Senator  Eastland:  Please  give  all  your  support  to  passing  Senate  Bill 
No.  2640.  We  are  wholehearted  In  favor  of  it. 

Sincerely, 

Mrs.  Robert  L.  Moore. 


Dallas,  Tf.x.,  February  27, 1958. 

Hon.  James  O.  Eastland, 

CAafrman.  Senate  Committee  on  Internal  Security, 

Washington,  D.O. 

Mv  Dear  Senator:  May  I  urgently  request  that  yon  do  everything  in  your 
power  to  successfully  guide  Senate  bill  2040 — to  limit  appellate  jurisdiction  of 
the  Supreme  Court  In  specific  areas— through  the  hearings  now  In  progress  before 
the  Internal  Security  Subcommittee  of  which  you  are  chairman. 

Unless  this  session  of  the  85th  Congress  is  able  to  place  some  restraint  upon 
the  Supreme  Court,  It  Is  Improbable  our  Nation  can  survive.  A  favorable  report 
from  your  subcommittee  Is  the  first  step.  I  endorse  this  resolution  and  request 
your  fullest  support  of  It. 

Respectfully, 

James  N.  Landrum. 


New  Yory  17,  N.  Y.t  February  27, 1958. 

Hon.  James  O.  Eabtiand, 

CAafrman,  Senate  Judiciary  Committee, 

Washington,  ft.  C. 

Dear  Senator  Eastland  :  Just  a  note  to  say  that  I  am  100  percent  In  favor 
of  the  bill  prepared  by  Senator  Jenner  to  curb  the  dictatorial  power  assumed  by 
the  Supreme  Court, 

Very  respectfully  yours, 

John  T.  Balpe. 


Davenport,  Iowa,  February  17, 1958 . 

Senator  Spessard  ft.  Holland, 

Senate  Office  Building,  Washington,D.  O. 

Dear  Senator  Holland:  I  request  that  this  statement  be  filed  In  the  records  of 
the  Internal  Security  Subcommittee. 

The  Iowa  State  Society,  National  Society  of  the  U.  S.  Daughters  of  1812, 
strongly  urges  passage  of  Senate  Resolution  2646,  Introduced  by  Senator  William 
Jenner,  a  resolution  to  clarify  the  Supreme  Court's  power. 

Our  Government,  under  the  U.  S.  Constitution,  Is  based  on  a  system  of  checks 
and  balances  of  power  of  the  executive,  legislative,  and  judicial  branches.  In 
recent  years,  the  Supreme  Court  has  overstepped  Us  authority  in  many  ways, 
changing  our  Government  by  reinterpretation  and  misinterpretation,  handing 
down  decisions  completely  without  legal  reason  and  backing,  taking  over  and 
negating  the  rights  of  the  States  guaranteed  by  the  Constitution,  giving  aid  and 
and  comfort  to  the  enemy  by  denying  to  the  States  their  proper  power  to  control 
subversive  activities  within  their  Jurisdiction,  and,  In  general,  demonstrating  the 
utter  impracttcaltty  of  giving  such  unearned  and  undeserved  position  and  respect 
to  men,  now  In  the  Supreme  Court,  who  averaged  only  about  2  years  of  Judicial 
experience  before  they  were  ill-advlsedly  thrust  into  this  position  of  Importance. 

If  our  Government  Is  to  continue  as  a  Republic,  it  Is  essential  that  our  laws  be 
made  by  legislators  elected  by  the  people— not  subject  to  mlnlnterprelatlon  and 
veto  by  the  Supreme  Court,  who  are  appointed  by  one  man,  thereby  giving  to  one 
man  the  potential  power  of  a  dictator. 

Sincerely  yours, 

Mrs.  Gerald  O.  Inman, 

State  President,  National  Society, 

Unfled  States  Daughters  of  181i. 
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Dear  Senator  Eastland  :  I  wish  that  you  and  Senator  Jenner  would  run  for 
Vice  President  and  President;  I  believe  that  people  are  ready  to  vote  “American” 
if  given  a  chance. 

This  Is  a  copy  of  a  letter  sent  to  several  Senators,  by  me. 

Sincerely, 

Owen  Inman. 


La  Crescenta,  Calip.,  February  2i,  1958 . 

Senator  James  O.  Eastland, 

Senate  Office  Building, 

Washington  25, 0. 0. 

Dear  Senator  Eastland  and  All  Other  Members  or  the  Judiciary  Com¬ 
mittee:  Pleaso  uphold  Senator  Jenner’s  bill  S.  2040,  to  limit  the  jurisdiction 
of  the  Supreme  Court. 

Lets  place  our  Government  back  in  the  hands  of,  for,  and  by  the  people! 
Jenner's  bill  would  withdraw  appellate  Jurisdiction  from  the  Court  in  the 
following  areas: 

(a)  The  Investigative  activities  of  Congress. 

(b)  The  security  program  of  the  executive  branch  of  the  Government. 

(e)  State  legislation  against  subversive  activities. 

(d)  Home  rule  over  local  schools, 

(e)  Admission  to  the  bar  in  individual  States. 

This  Is  an  excellent  bill  and  may  it  have  the  solid  support  of  all  members  of 
the  Judiciary  Committee. 

Sincerely, 


Gerry  Stone. 


Reseda,  Cauf.,  February  24.  1958 . 


Senator  J.  O.  Eastland, 

Foom  4#4,  Senate  Office  Building , 

Washington,  0.  O . 

Dear  Sir  :  I  am  in  favor  of  your  bill  2640  and  urge  you  to  do  everything  In 
your  power  to  put  it  through. 

Very  truly  yours, 


P.  O.  Dwyer. 


Senator  James  O.  Eastland, 

Washington,  0.  <7. 


Hedrick,  Iowa,  February  24, 1958. 


Dear  Senator:  I  have  written  Chief  Justice  Warren  several  times  my  objec¬ 
tions  to  his  handling  of  the  Court. 

I  sincerely  hope  that  proper  consideration  will  be  given  Senator  Jenner's  bill, 
S.  2040,  with  a  view  of  correcting  these  injustices. 

I  am  strongly  opposed  to  a  number  of  decisions  rendered  by  this  Court, 
especially  when  dealing  with  Communists  and  labor  racketeers. 

Respectfully  yours. 

D.  E.  Beck. 


Irvino,  Tex.,  February,  26, 1958. 

Senator  James  O.  Eastland, 

Committee  on  Internal  Security, 

Washington,  0.  C . 

Dear  Senator  Eastland:  It  is  my  understanding  that  hearings  on  Senatebl’ll 
2040  are  now  in  progress  and  I  wish  to  express  my  support  of  the  bill  of  Senator 
Jenner's,  which  proposes  to  return  to  the  States  the  right  to  regulate  subversive 
activities. 

I  urge  that  you  make  provisions  in  this  bill  to  correct  the  dangerous  decision 
rendered  recently  by  the  Supreme  Court  In  the  Mallory  decision,  which  ties  the 
hands  of  the  police  and  courts  In  combating  “muggings"  and  beatings. 

Very  truly  yours, 

Edith  T.  Starrett 
(Mrs.)  Donald  O.  Starrett 
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Wii Raton,  liu,  February  ft),  1958. 

Tld*  I#  to  urge  continued  strong  support  of  H.  titt-WI  to  limit  power#  of  Supreme 
Court.  These  usurper#  must  to  brought  buck  to  their  i»loro  In  government 
designated  by  tho  Cmudltntlon,  They  have  iioltlior  IouIhIhIIvo  or  executive 
power#  and  must  to  curbed,  emigre**  Im#  Hie  power  to  do  IIiIh.  Cong  re*#  ts 
the  general  manager  of  the  (lovernment. 

IlKHTlI A  II.  PALMER. 


OlIAHLOTTKHVIM*,  Va>,  FcftrMfirj/dT,  /P5tf. 

Hen  a  tor  Jamkr  O.  Kakti.ano, 

Commit  fee  on  1  Htmml  ffeourtty, 

WotMuy/o*,  D.  0. 

Dear  Sir  i  I  wish  to  place  wyuelf  on  record  a#  favoring  S.  2(H0. 

Very  truly  your#, 

IlKI.KN  l\  Hi, KARON, 
(Mr#.  J.  Kmiuett  Glen  mm) 


,  Han  Fkrnanoo,  UAi.tr.,  Kr6rimry  i?d,  /P5N. 

Senator  J  auk#  0,  Nartlano, 

WaiMuyfoa,  IK  0. 

1  am  a  California  voter,  and  am  writing  In  favor  of  bill  H.  SNHO  which  will  limit 
the  apellate  Jurisdiction  of  the  United  State#  Bnpreme  Court, 

Mur.Wai.tkrA.  lluKKr. 


Niaoaka,  Wir.,  February  sM,  1958. 

Senator  Jawkr  O.  Hartlano, 

Obatornin,  Bemiie  JNdtdnry  Committee, 

W«Mb  fNytOR,  J),  C, 

Pear  Senator  Kartiand:  I  wish  to  urge  you  to  mipport  the  Jcnncr  1>III  which 
la  designed  to  curb  the  wild  excesses  of  tho  Supreme  Court.  The  Court’#  recent 
decision#  reversing  lower  court  conviction#  of  Communist#  and  throwing  open 
Fill  and  police  tile#  to  almost  anyone  who  want#  to  rco  them  acein  to  to  little  abort 
of  Insanity  or  worse.  The  tost  proof  I  know  In  ftnpport  of  tho  fart  that  tlioao 
decision#  were  Inimical  to  the  best  tntcresta  of  the  Unltcn!  Btates  t#  tho  fact  that 
thoy  were  praised  hy  Communist  paper#  and  by  tho  "liberal#"  and  leftwinger#  and 
fellow  traveler#, 

I<ot  us  have  an  end  to  this  subversion  and  lawmaking  by  judicial  decision. 

Your#  truly, 

0.1).  Dame,  O.  D. 


Norm  Hollywood,  Camp.,  February  $$,  1958. 
As  a  voter,  I  urge  support  of  Senator  Jcnncr’s  bill  S.  2tH0. 

Rians  Bkhnabuccl 


Los  Angeles,  Calif.,  February  2 j,  1958. 

Senator  James  O.  Rartland, 

Washington^  D.  0 , 

Pear  Sir:  I  understand  that  tho  Senate  Judiciary  Committee,  of  which  you 
are  chairman,  ha#  under  consideration  Senator  Jenners’  bill  S.  2<H0  limiting 
the  power#  of  the  Supreme  Court 

•  We  are  deeply  concerned  over  many  recent  decisions  by  the  Court  which  are 
giving  aid  and  comfort  to  the  enemy  In  our  midst  and  are  Jeopardising  our  se¬ 
curity.  Some  action  to  counteract  this  danger  Is  desperately  needed  and  we 
would  urge  that  this  bill  may  be  brought  to  the  floor  for  action  by  the  Senate 
as  a  whole,  at  the  earliest  possible  date. 

Thanking  you. 

Sincerely, 


Mr.  Victor  L.  Boeok. 
Mrs.  Pearl  H.  Boeok. 
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OiANPAf J?,  Mo,,  February  28, 1058. 

CHAIRMAN,  SftNATK  JUDIUIAWV  COMMITTER, 

NcrnifitO/Jfco  lluthttny,  Washington ,  DAI. 

Wo  Rlrongly  urge  pa**ngo  of  bill  8.  201 0  limiting  Jurlsdfellun  Supremo  Court  If 
Nallon  survives  profit t  confusion, 

Mr*.  J.  O.  IlHOOKHIf  IRK. 

Dallas,  Tkx„  February  21,  1058. 

Hon,  John  f#,  McCmtAN, 

Nenate  Subcommittee  on  tnternat  Security, 

Senate  Office  llulldtny,  Washington,  n.  0, 

My  I>kak  Senator:  UiiIww  (111*  session  of  tlio  851  h  ;  (ingress  I*  nMe  to  pine© 
iioiiio  restraint  u|h>ii  Hid  Supremo  Court,  ft  I*  Improbable  our  constitutional  form 
of  Government  enn  mirvlvo ;  therefore,  1  urgently  request  Hint  you  support  Senate 
Mil  2040  to  (Yio  fullest  In  tlio  hearing*  now  In  progress  before  subcommittee  of 
which  you  nro  n  niendier.  A  favorable  report  by  your  subcommittee  I*  n  nwca- 
wiry  llr*t  slop  toward congressional  npprovnl  thl*  year. 

Respectfully, 

James  N.  Lanwu/m. 

Vr.tmiAHY  27,  1058. 

Dkar  Senator  Eastland  *  I  am  In  favor  of  bill  2010,  Ami  I  deplore  the  WCAk- 
fntng  of  llio  Hinltfi  Act  by  tlio  Hiiprcme  Court  so  ttini  the  lower  court*  nro  now 
fonts!  to  free  notorious  Communist*  who  already  hAve  been  convicted  of  con* 
splrney  to  tench  nml  mlvocnto  Iho  overthrow  of  the  United  Htnte*  Government. 
I  Also  resent  Iho  Supremo  Court'*  recent  Mnltory  decision  which  by  lying  tho 
liniiilm  of  tho  police  nnd  Iho  court*  In  eotnbnllng  "mugging*''  nml  senMc**  t*cnt- 
lug*  by  young  thug*,  Already  hn*  mnde  It  dangerous  for  i*accfijl  cltlxen*  to 
wnlk  the  slreels  In  *omo  of  our  Inrgcr  dllr*.  Please  Include  In  bill  2040  provi¬ 
sion*  for  correcting  Mil*  dnngcrou*  decision. 

Sincerely, 

Mr*.  0.  V.  Haw*. 


Dam. a  a,  Tax.,  February  25,  1058. 

Dear  Senator  Hahtland:  Just  n  note  to  say  that  1  Am  definitely  In  favor 
of  Scnnto  bill  2010  n*  promised  by  Senator  Jenner  concerning  subversive*. 

!  wish  that  In  Iho  hill  you  would  do  something  about  tho  Mallory  decision 
nnd  seo  If  you  can  correct  this  situation. 

Though  I  llvo  In  Toxah  and  cannot  vote  for  you,  lama  great  ndmlrcr  of  yours. 
Sincerely, 

Mrs.  Itoss  M  a  do  mu 


Baltimore,  Md.,  February  25,  1058. 

Senator  Habtlakd:  I  strongly  tirgo  tho  enactment  Into  law  of  the  Jenner 
III11,  8.  2040  being  currently  beard  In  committee.  Through  a  series  of  deci¬ 
sions  of  tho  Supremo  Court  Americans  are  shocked  to  find  such  decisions 
strongly  helpful  to  Communists  and  fellow-tra veters.  This  dangerous  trend 
must  bo  stopped.  I  wish  you  Godspeed. 

Very  truly  yours, 

(Mrs.)  Floyd  Saxton. 


Kimberly,  Idaho,  February  25,  1058. 

Senator  James  0.  Eastland, 

Washington,  D.  0. 

Dear  Mr.  Eastland:  I  wish  to  state  that  I  am  tn  complete  favor  of  Senator 
Jenner’s  bill  S.  2040  to  limit  the  Supreme  Court's  power  of  dealing  out  com¬ 
munistic  rulings  against  loyal  Americans. 

Please  use  all  your  Influence  to  get  It  passed. 

Most  of  my  neighbors  here  want  It  passed  but  It's  bard  to  get  people  to  write 
for  needed  legislation  until  things  get  so  bad  they  can  hardly  be  corrected. 
Yours  for  America, 


M.  R.  Brant. 
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NATIONAL  SOCIETY,  DAUGHTERS  of  the  Revolution, 

February  27,  1958. 


Senator  James  O.  Eastland, 

UVuMwp/cm,  D .  <7. 

Wo,  tho  undersigned,  familiar  with  Sonnto  IU11  8.  20-10  calling  for  restriction 
of  tho  appcltnto  Jurisdiction  of  tho  Supremo  Court  In  rcsjieet  to  Stale  legisla¬ 
tures,  local  school  bodies,  tho  Stnto  bar  associations,  tho  Kxccutlv©  1) ranch  of 
our  Government,  ami  tho  United  Slntcs  Congress;  mid  thoroughly  dismayed  liy 
the  extent  to  which  tho  Supremo  Court  In  tho  i*nst  3  yearn  linn  destroyed  the 
structures  built  by  tho  people  to  protect  themselves  against  tho  worldwide 
conspiracy  of  atheistic  communism  and  by  tho  chaos  resulting  therefrom  In  the 
Kxecutlvc  lira  neb,  In  Congress,  In  the  Judtclnry,  and  among  our  citizens;  nml 
aware  that  our  Constitution  gives  to  Congress,  not  only  tho  full  and  unchal¬ 
lengeable  power,  but  also  tho  responsibility  to  regulate,  by  law,  the  appellate 
Jurisdiction  of  tho  Supremo  Court;  hereby  petition  your  committee  on  the  Ju¬ 
diciary  to  take  speedy  affirmative  action  upon  8.  2045. 


Doris  It.  Kent, 

(Mrs.)  Frank  1).  Kent. 

Fdgewnod,  If.  f. 


Syluar,  Oamf.,  February  1958. 

Senator  Jaw*  0.  Eastland, 

Senate  Qtflco  Building,  M’ajMngfon,  /).  O. 

Drab  Senator  Eastland:  I  sincerely  urge  your  committee’s  favorable  action 
on  Senate  bill  2010,  Introduced  by  Senator  William  Jcnnor. 

This  bill  Is  needed  to  protect  the  rights  of  patriotic  American  citizens. 
liCl’s  put  a  stop  to  a  further  succession  of  “lied  Mondays.” 

Most  sincerely, 

Mary  8.  Stonneoeb. 


Independent  Farmers  of  Indiana,  Ino., 

AIMon,  /iirf.,  February  1958. 

Senator  Jamfa  0.  Eastland, 

Senate  Office  Building,  WaiMugfon,  D.  0 . 

Dear  Mr.  Eastland;  We  would  like  to  ask  Ihe  Members  of  Congress  to  support 
Senate  bill  2010.  It  Is  Indeed  tragic  that  we  have  allowed  ourselves  to  drift 
Into  a  position  which  makes  this  bill  necessary. 

Under  the  Constitution,  Congress  Is  given  the  duty  of  making  the  laws,  and  It 
Is  of  vital  Importance  that  It  retain  these  powers,  and  It  has  the  right  and  duly 
to  check  the  Supreme  Court  from  assuming  runaway  authority.  In  view  of 
the  recent  decisions  of  the  Supreme  Court  on  the  Issue  of  Communist  subversion, 
the  Congress  must  act  to  forbid  the  Court  to  review  the  validity  of  any  con¬ 
gressional  committee  action,  any  executive  security  measures,  the  nutlsuhverslve 
measures  of  any  State  or  education  body,  and  nny  State  regulations  on  admission 
to  the  bar. 

The  bloated  civil  service  Is  a  fertile  field  for  subversion.  These  subversives 
have  been  protected  by  the  action  of  the  Supreme  Court.  The  sovereignty  of 
the  States  Is  In  Jeopardy.  If  tho  States  lose  their  power  to  deal  with  subversive 
actions,  the  very  foundations  of  the  Republic  will  be  sacrificed,  To  deny  the 
States  the  authority  to  control  subversive  activities  within  Its  teaching  body 
will  eventually  and  most  surely  destroy  America  as  set  forth  In  the  Declaration 
of  Independence  and  tho  Constitution. 

Let  ns  abide  by  the  Constitution,  first,  lAst,  and  always. 

Sincerely  yours, 

Ethan  Stanoland. 


St.  Petecsbupo,  Fla. 

Senator  James  0.  Eastland. 

Senate  Office  Building,  Waahfnpfon,  D.  C. 

Dear  Sir:  Re  S.  bill  2<H8.  Please  get  It  out  of  committee  and  vote  for  it 
Immediately.  Let's  try  to  stop  the  ,4bnd  things”  that  are  happening. 

Sincerely, 


Agnes  Pugoan. 
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St.  Petersburg,  Ela.,  February  9J,  1938. 

Senator  James  O.  Eastland, 

Senate  Office  /funding,  Washington,  /).  0. 

Dear  Senator  Eabtland:  It  would  be  very  flno  If  you  would  pars  bill  8.  2040 
and  get  It  out  on  tlio  lloor  of  tho  Senate. 

Something  must  \ro  done  to  limit  tho  appellate  Jurisdiction  of  Iho  l/nlted  State* 
Supremo  Court,  In  rcs|>cct  to  State  legislatures,  loenl  school  Ik>c1Iph,  State  bar 
associations,  tho  executive  brnnch  of  our  Government,  and  the  United  StatcH 
Congress. 

Mont  respectfully, 

Catherine  M.  Byrnes. 


IIellport,  N.  Y„  February  tk,  1938. 

Hon.  James  O.  Hast /.and, 

Chairman,  Senate  Judiciary  Committee, 

Washington,  />.  V. 

Dear  Mr.  Chairman  :  We  wish  to  express  our  sincere  and  considered  approval 
of  Senator  Jetmer’s  bill  (8.  2040)  to  limit  the  Jurisdiction  of  the  Supreme  Court. 
Truly  patriotic  Americans  decry  many  of  the  recent  Supreme  Court  decisions, 
many  of  which  servo  to  strip  our  country  of  the  ablllly  to  protect  Itself  ngnlnst 
subversives. 

Wo  understand  that  Senator  Jenncr’s  bill  would  Inke  away  from  the  Supremo 
Court  npj»cnl  power  concerning:  Congressional  Investigations,  the  Security 
program  of  tho  Executive  Branch,  Slate  lows  against  subversive  acll vl ties,  homo 
rule  over  local  schools,  admission  to  Iho  bar  In  Individual  States. 

Wo  must  have  such  a  Idll  to  protect  our  democracy. 

Yours  truly, 

(Mrs.  W.  A.)  Ida  If.  Tir.t.1  no  hast. 

W.  A,  Tii.mnoiiast. 


Westfield,  Mash.,  February  2^  1958 . 

Dear  Senator  Eastland;  I  consider  the  bill  S.  2040,  now  before  your  Com¬ 
mittee,  as  Hie  most  Important  hill  to  come  before  the  Congress  this  year. 

If  It  passes,  Congress  can  once  more  proceed  to  act  under  the  Constitution, 
knowing  that  the  Supreme  Court  can  never  ngaln  enact  so-called  laws  and  make 
them  stick. 

I  have  sent  copies  of  this  loiter  to  five  papers,  that  I  know  will  print  an  anti¬ 
communist  letter,  not  Including  the  New  York  Times. 

Sincerely, 

B.  A.  Prince. 


February  24, 1058. 

To  the  Fditor  of  the - 

Sir;  Thero  soon  begins  a  battle  In  the  Senate  ns  Important  as  any  that  our 
country  has  faced  since  Its  existence  as  a  Republic. 

In  It  every  Senator  will  have  to  stand  up  and  be  counted.  He  will  Imre  to 
fly  his  truo  colors— the  flag  of  tho  United  States,  tho  Hammer  and  Sickle,  the 
flag  of  tho  United  Nations,  or  Just  plain  rubber-stampers  and  me-tooers. 

It  Is  a  light  to  determine  whether  we  as  a  people,  with  a  cherished  heritage, 
and  occupying  a  proud  i»osltlon  before  the  world,  will  continue  to  exist,  or 
whether  tho  Declaration  of  Independence  and  our  Constitution  will  be  scrapped. 

I  refer  to  Senator  Jenner’s  bill  (S.  2040)  intended  to  take  back  from  the 
Supremo  Court  the  power  It  has  so  brazenly  usurped,  with  no  hindrance  from  the 
President,  and  return  the  Constitution  and  the  Congress  to  the  rightful  position 
they  once  occupied. 

If  there  are  enough  traitors  and  cowards  In  the  Senate  to  defeat  this  bill, 
then  tho  Supreme  Court  can  reign  unhindered,  aided  and  abetted  by  the 
Communists  and  those  hidden  traitors  In  the  Government. 

If  you  care  enough,  write  your  two  Senators  and  tell  them  to  vote  for  this  bill. 

B.  II.  Prince. 
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Upland,  Calif. 

Senator  James  Eastland, 

1/nUciI  States  Senate,  IVatMupfon,  /).  0. 

Dear  Sirs  My  husband  mul  I  urge  your  approval  of  Senntor  Jenncr's  bill 
S.  2040,  ItmltluK  tbo  power  of  tho  Supremo  Court. 

Mr.  and  Mrs.  J.  David  Prick. 


Ever*  Dry  Corp„ 

to*  Angela  05,  Calif.,  February  2$,  1058. 

Hon.  James  O.  Eastland, 

Souifc  Office  lluttdtng,  H'aaMNpfon,  /).  (7. 

Dkar  Senator  Eastland:  If  II  will  servo  any  pur|tosc,  I  will  undertake  to 
get  you  any  stipulated  number  of  slguatures  of  registered  voters  of  nil  parties, 
endorsing  tho  sentiments  ns  expressed  herein  by  tills  writer. 

Tho  revulsion  against  tho  Supreme  Court,  ns  It  tears  apart  one  bulwark 
after  another  of  our  defense  against  communism  If  universal  here  In  this 
State  which  Kiowa  Its  head  in  shame  over  Warren  and  his  0)>cn  defiance  of 
ethics,  law  and  patriotism. 

This  man  had  no  business  u|>on  any  bench,  let  nlone  Hint  of  tho  Supremo 
Court,  nm!  this  fact  wns  well  known  to  tho  legal  fraternity  of  California  when 
it  feared  ami  finally  was  shocked  by  the  shameless  appointment.  In  that  one 
act,  tho  realisation  came  to  many  of  us  that  Elsenhower,  regardless  of  tho  grin 
and  tho  platitudes,  was  woefully  miscast  as  President  of  tho  United  States. 

Senator  Jemier’s  S.  2640  Is  earnestly  approved,  and  our  surging  hope  Is  that 
your  commit  too  will  do  its  utmost  to  secure  presentation  and  quick  passage, 
ltospoct  fully, 

W.  R.  Fawcett. 


Santa  Barbara,  Calif.,  February  25, 1958. 

Senntor  James  O.  Eastland, 

Senate  Office  liuilding,  U'asAfMpfon,  D.  (7. 

Santa  llnrltara  Unit,  California  Chapter  of  National  Association  of  1’ro-Ainerlca 
heartily  endorses  Senator  Jenner’s  hill  S.  2040.  Urgo  your  committee  recommend 
passage.  This  bill  falls  within  our  resolution  passed  October  1057. 

Mrs.  D.  O.  Reynolds, 
Legislative  Chairman. 


La  Jolla,  Calif.,  February  25, 1958 

Senator  James  O.  Eastland, 

Chairman ,  Senate  Judiciary  Committee , 

United  States  Senate,  Washington,  D.  O . 

Urgo  strong  support  of  Jenner  bill  limiting  the  appellate  Jurisdiction  of  the 
Supreme  Court  in  certain  cases.  Best  regards. 

Mrs.  Elizabeth  O.  Earle. 


•  Plymouth  Meeting,  Pa. 

Dear  Senator  Eastland  :  Below  Is  copy  of  a  letter  I  am  mailing  to  the  editors 
of  at  least  three  local  newspapers,  the  Philadelphia  Evening  Bulletin  and  the 
Inquirer  and  the  Norristown  Times  Herald. 

February  25, 1058. 

The  Judiciary  Committee  of  the  United  States  Senate  Is  now  holding  hearings  on 
Senate  bill  2046. 

The  committee  chairman  has  stated  that  “Senate  bill  2646  will  go  far  to  over¬ 
come  much  of  the  damage  done  by  recent  Supreme  Court  decisions— decisions 
(I  might  add)  which  have  made  a  shambles  of  our  defenses  against  subversion  in 
these  five  fields : 

(1)  The  Investigative  activities  of  Congress;  (2)  the  security  program  of  the 
executive  branch ;  (3)  State  legislation  against  subversive  activities ;  (4)  home 
rule  over  local  schools ;  (5)  admission  to  the  bar  In  individual  States. 

Since  the  hearings  will  end  early  in  March,  it  Is  essential  that  everyone  who 
wishes  to  help  to  protect  the  United  States  against  subversion  should  write  im- 
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mediately  to  tho  Judiciary  Committee  of  tho  United  States  Senate  and  auk  Its 
members  to  recommend  to  the  full  Hcnato  that  Hcnate  bill  2046  bo  pawed. 

The  committee's  address  la  Henatc  Offleo  Building,  Waahlngton  25,  I).  C. 

HI  lice  rely  youra, 

Helen  PAYSOX  CORSON. 


Baltimore,  Mia,  February  20, 1958 , 

Hon.  James  O.  Eastland,  Chairman, 

Senate  Judiciary  Committee, 

Senate  Office  llulldlng, 

Washington,  D.  O. 

Dear  Senator  Eabtland:  Being  unable  to  attend  the  hearinga  on  Hcnate  bill 
H.  2510, 1  hereby  request  you  and  your  Committee  to  lake  sjjccdy  action  calling 
for  restriction  of  tho  apellate  Jurisdiction  of  the  Hupreme  Court  with  resjiect 
to  the  Executive  Branch  of  our  Government,  the  United  States  Congress,  State 
legislatures,  local  school  bodies  and  State  bar  associations. 

Respectfully  yours, 

Camilla  8.  Coolahan. 


Wayne,  Pa. 

Senator  James  O.  Kastlanp, 

Chairman,  Judiciary  Committee, 

United  State s  Senate, 

Washington,  D.  0 . 

Drab  Sib:  I  urge  you  to  vote  for  Senator  Jenners*  bill  (S.  2045)  which  would 
withdraw  appellate  Jurisdiction  from  the  court  In  the  following  areas: 

1.  Investigative  activities  of  Congress;  2.  Security  program  of  the  Executive 
branch  of  the  Government;  3.  State  legislation  against  subversive  activities; 
4.  Home  rule  over  local  schools;  5.  Admission  to  the  bar  In  Individual  States. 
Our  Supremo  Court  Is  getting  out  of  hand. 

Sincerely, 

Re. nek  T.  Norris. 


Fort  Worth,  Tex.,  February  28, 1958. 

Senator  James  O.  Eastland, 

Washington,  D.  0 . 

Dear  Senator  Eastland:  We  sincerely  approve  the  Senate  resolution  designed 
to  redefine  the  duties  of  the  Supreme  Court, 

Recent  decisions  of  the  Supreme  Court  have  greatly  endangered  the  safety 
and  security  of  our  Nation,  and  we  surely  hope  you  can  restrict  their  authority. 

We  would  also  like  to  see  the  term  of  office  of  the  Justices  be  either  reduced 
or  that  they  be  subject  to  reconfirmation  every  4  to  6  years.  They  hare  gone 
hog  wild. 

Yours  troly, 


Mrs.  T.  B.  Hart. 
T.  B.  Hast. 


Santa  Monica,  Calif.,  February  28, 1598. 

Senator  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee, 

Washington,  D.G.  . 

Honorable  Sir:  Please  count  our  names  In  support  of  Senator  Jenngr's  bill, 
S.  2640,  limiting  the  powers  of  the  Supreme  Court.  It  Is  a  good  bill  and  one 
that  Is  badly  needed  now  that  we  seem  to  have  a  packed  Court 
Many  of  us  In  the  coming  elections  are  thinking  of  voting  out  of  office  every 
one  that  U  running  for  re-election  no  matter  what  party  they  belong  to. 

Perhaps  in  this  way  we  can  in  time  go  back  to  the  wise  law  of  "minding  our 
own  business  and  stop  meddling  In  other  countries*  and  peoples*  business/*  Until 
the  first  World  War  and  our  meddling  we  were  a  strong  Nation  and  an  honorable 
one.  The  change  has  resulted  In  just  the  opposite  since  then. 

No  nations  can  be  divided  all  over  the  world  and  remain  strong  or  honorable. 
Yours  for  a  strong  America. 

Sincerely  yours, 


Sheila  Martin, 
Maude  E.  Martin. 
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Detroit,  Micir.,  February  2k,  1958 . 

Senator  Janes  Kastland, 

UTuMriyfoa,  D.  O, 

Dear  Sir:  Wo  would  like  to  sec  n  return  to  Constitutional  Government  In 
Washington. 

The  following  should  he  neted  upon  favorably:  Senate  bill  No.  2010;  II.  J. 
Res.  355. 


We  hope  you  will  give  these  blits  your  whole-hearted  support. 

Very  truly  yours, 

Paul  V.  Funk. 


West  Orange,  N.  J.,  February  25, 1508 . 

Senator  Janes  O.  Eastland. 

Honoraui.k  Sir:  Please  get  the  Jemier  bill  out  of  committee,  on  floor  of  the 
Senate,  and  vote  for  it  affirmatively,  Immediately.  Be  sure  to  pass  &  2040. 
Thank  you. 

Respectfully  yours, 

Jane  Barton. 


Amarillo,  Tex.,  February  25, 1958 . 

Senator  James  O.  Eastland, 

Washington  D.  0. 

Dear  Senator  Kastland;  Wo  understand  that  the  Scnnto  Committee  on  In¬ 
ternal  Security,  of  which  you  are  Chairman,  Is  holding  hearings  on  the  Jenner 
Resolution,  S.  2040.  We  earnestly  urge  you  not  to  let  this  resolution  die  in  the 
committee. 

Also,  W!  believe  that  recent  decisions  of  the  Supremo  Court  have  vitally 
endangered  our  Internal  security,  and,  In  this  connection,  would  like  to  suggest 
an  amendment  to  the  resolution  to  Include  legislation  that  would  nullify  the 
Mallory  decision. 

We  hope  and  trust  your  committee  may  be  able  to  place  the  Jenner  resolution 
before  the  Congress. 

Very  sincerely, 

Mr.  and  Mrs.  0.  V.  Woolley. 


Phoenix,  Aris.,  February  21, 1958. 


HOD.  JAUES  O.  BA8TLAND, 

WasMnifon,  Z>.  0. 

Dear  Senator  Kastland  :  It  has  been  brought  to  our  attention  that  S.  2646 
Is  to  be  considered  by  your  committee  In  the  near  future. 

We  very  much  hope  that  you  will  do  your  utmost  to  have  ft  favorably  reported 
and  use  your  powerful  Influence  to  assist  In  its  passage  on  the  floor  of  the 
Senate. 

Respectfully  yours, 

Anna  P.  Kopta 
Mrs.  Bmry  Kopta. 


Floral  Park  Post  No.  834, 

Floral  Park,  If.  Y February  25, 1958. 

Re  Senate  Bill  2646,  To  Limit  Appellate  Jurisdiction  of  the  Supreme  Court 
Hon.  James  O.  Eastland, 

Chairman*  Internal  Security  Subcommittee , 

Washington,  D.  0. 

Dear  Senator  Eastland:  In  connection  with  the  hearings  on  the  above  num* 
bered  bill,  we  are  enclosing  herewith  copy  of  letters  addressed  to  Senators 
Jenner,  Ives,  and  Javlts  and  Congressman  Derounlan  concerning  same. 
Respectfully  yours, 

Donal  A.  Donovan, 
Americanism  Officer. 
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Floral  Park  Port  No.  334, 

Floral  Park ,  N.  F.,  February  24, 1958. 

Re  Seuate  Rill  2(H0,  To  Limit  Appellate  Jurisdiction  of  (he  Supreme  Court. 

Hon.  William  B.  Jknnkr, 

Washington,  D.O . 

Dear  Senator  Jen  neb:  At  the  last  regular  meeting  of  our  |K)st,  a  motion  was 
unanimously  adopted  authorizing  mo  to  write  you  and  the  Senators  and  Congress¬ 
man  of  our  area  concerning  the  above  numbered  bill. 

We  should  like  to  record  our  congratulations  to  you  personally  and  our  ap¬ 
proval  of  the  bill  you  have  Introduced.  Like  you,  we  have  been  Increasingly 
shocked  and  dismayed  by  the  decisions  rendered  by  the  Supreme  Court  concerning 
our  national  security.  We  feel  the  trial  courts  are  In  the  best  position  to  see, 
hear,  and  evaluate  the  evidence  In  such  cases  and  believe  that  their  findings 
should  not  be  tossed  aside  by  modernistic  and  tortured  Interpretations  of  the 
first  and  flf  thamendments  nr  by  other  novel  legalistic  conclusions,  which  evidence 
a  total  disregard  for  the  safety  of  our  country  and,  at  the  same  time,  an  Irra¬ 
tional  Interest  in  safeguarding  the  Communist  enemy  within  our  borders. 

We  enclose  a  copy  of  letters  which  we  have  malted  to  Senators  Ives  and  Javits 
and  Congressman  Derounian  urging  the  support  of  your  bill. 

Respectfully  yours, 

Donal  A.  Donovan, 

Amer  icanism  Officer. 


Floral  Park  Post  No.  334, 
Floral  Park,  N.  F.,  February  24,1958. 

Re  Senate  bill  2040,  To  Limit  Appellate  Jurisdiction  of  the  Supreme  Court. 


Hon.  Steven  B.  Derounian, 

Washington,  D.  0. 


Dear  Congressman  Derounian;  I  have  been  authorized  by  our  post  to  write 
you  and  our  other  representatives  expressing  our  approval  of  the  above-numbered 
bill. 

We  enclose  a  copy  of  a  letter  addressed  to  lion.  William  B.  Jenner,  sponsor  of 
this  bill,  and  bellere  It  adequately  indicates  our  regard  for  It. 

We  understand  that  hearings  on  this  bill  are  now  taking  place.  We  urge  your 
support  In  putting  the  same  into  law.  We  should  like  to  have  your  comments 
on  the  proposed  legislation. 

Respectfully  yours, 


Donal  A.  Donovan, 
Americanism  Officer. 


Ray-O-Vac  Co., 

Madison  10,  Wis.,  February  25, 1958. 

Hon.  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee, 

Washington 25,  D.O. 

Dear  Senator  Eastland  :  John  Gates,  the  last  editor  of  the  Communist  Party 
organ,  the  Daily  Worker,  in  addressing  some  500  students  at  the  University  of 
Wisconsin  on  February  23.  said  that  the  House  Un-American  Activities  Committee 
Is  a  “greater  threat”  to  America  than  Is  the  Communist  Party. 

It  Is  needless  for  me  to  add  that  this  Nation  is  desperately  in  need  of  the  legis¬ 
lation  contained  In  S.  2640.  I  am  very  much  concerned  about  the  future  of  our 
country  when  reasonable  precautions  cannot  be  taken  to  protect  it  from  sabo¬ 
teurs  and  subversive  organisations.  If  the  citizens  of  this  Nation  understood  the 
importance  of  S.  2646,  I  am  sure  that  your  committee  and  the  entire  Congress 
would  be  swamped  with  requests  to  support  and  enact  this  bill  into  law. 

Sincerely  yours; 

L.  K.  Pollard, 
Assistant  to  the  President. 
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Kansas  City,  Mo.,  February  1058 . 

Dear  Senator  :  Hereabouts  wo  arc  much  opimsed  to  recent  Supremo  Court 
decisions.  How  can  we  displace  the  Justices  who  would  annul  States  rights? 
We  favor  passage  of  the  Jetuier  resolution,  S.  2040. 

Very  truly, 

_  Jay  It.  Wooldridge. 

Randallstown,  Md.,  February  2$,  1058 . 

Dear  Senator  Fabtlakd;  Wo  are  very  much  tu  favor  of  tho  Jenifer  bill,  S. 
2040.  Please  do  everything  In  your  power  to  bring  It  Into  effect, 

Sincerely  yours, 

Mrs.  N.  F.  Gorsvoh. 
Dallas,  Tex.,  February  *$,  1058 . 

lion.  Jakes  O.  Kabtiand, 

CbafwtaH,  Senate  Committee  on  Internal  Security , 

Washington,  /).  O. 

My  1>bar  Senator:  Urgent  local  business  prevented  my  requesting  tbe 
opportunity  to  appear  before  the  Senate  Internal  Security  Subcommittee  pres¬ 
ently  holding  hearings  on  Senate  bill  2646—  to  limit  appellate  Jurisdiction  of 
the  Supreme  Court  In  spocUlod  areas,  but  1  respectfully  request  that  you  support 
this  resolution  to  the  fullest. 

It  Is  Imperative  for  Congress  to  ennet  legislation  that  will  redefine  tho  powers 
and  limitations  of  the  Supreme  Court  and  to  return  to  the  States  their  sovereign 
rights. 

Respectfully, 

Neely  G.  Landrum. 


Dallas  2,  Tex.,  February  tf ,  1958 . 

Senator  James  O.  Bastiand, 

Committee  o»  Internal  Security, 

Senate O/ttco  Building,  Washington, D.  C. 

Dear  Senator:  We  are  heartily  In  favor  of  resolution  S.  2046. 

We  feel  that  the  Supreme  Court  has  bleu  111  advised  on  many  of  their  recent 
decisions  which  have  prevented  departments  of  the  Government  and  the  States 
from  protecting  themselves  against  subversion  and  common  criminals. 

We  feel  that  tho  will  of  the  people  should  not  bo  thwarted  by  any  small  judicial 
group  who  seem  unable  to  Interpret  the  Constitution  as  It  was  written  for  tho 
best  Interest  of  the  country. 

Thank  you  for  the  great  work  you  are  doing  In  preserving  our  way  of  life. 
Sincerely, 

John  W.  Mayo, 

Mrs.  John  W.  Mayo. 


Dorchester,  Mass.,  February  1058. 

Dear  Senator  Rasti.and:  I  am  very  much  Interested  In  the  Jenner  bill 
(S.  2640)  to  limit  tho  Jurisdiction  of  the  Supreme  Court.  I  sincerely  pray 
that  It  will  be  passed. 

Sincerely  yours, 

M.  Marie  Barber. 


McKean,  Pa.,  February  18t  1058 . 

Hon.  James  Eastland, 

WaiAfayfoa,  J).  C. 

My  Dear  Senator  Bastiand:  So  many  of  us  are  very  much  concerned  about 
recent  decisions  of  the  Supreme  Court  which  will  destroy  our  constitutional 
Government  by  depriving  tbe  individual  States  of  their  sovereign  rights,  and 
which  will  also  destroy  the  legal  means  set  up  by  the  Congress  of  the  United 
!  States  for  our  internal  security  agAlnst  the  Communist  conspiracy. 

t  We  agree  with  Hon.  James  F.  Byrnes,  of  South  Carolina,  who  has  made  the 

public  statement,  “The  Supreme  Court  must  be  curbed.'* 
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Therefore,  we  beg  thnt  you,  ns  chairman  of  tho  Judiciary  Committee  of  tho 
Senate,  hasten  the  release  of  Henntor  Jennor's  bill  for  debate  nnd  passage  (wo 
hope),  ns  tho  best  measure  so  fnr  begun  for  tho  pur|K>*o  of  curbing  the  Supremo 
Court's  selauro  of  Inwmaktng  powers  which  belong  to  the  Congress  and  to  tho 
Individual  States. 

My  family  and  my  friends  Join  mo  In  this  petition. 

Very  respectfully  yours, 

Mrs.  Edwin  I\  Vogel. 


Montebello,  Calif.,  February  25,  1058. 

Senator  James  O.  Eastland, 

Internal  Security  Subcommittee, 

United  State*  Senate,  Wathtngton ,  D.  0 . 

Honorable  Sir:  I  wish  to  recommend  to  you  thnt  nit  consideration  bo  given 
for  the  passage  of  Senate  bill  2040  to  limit  tho  jurisdiction  of  the  Supreme 
Court  by  the  withdrawal  of  Its  appellate  Jurisdiction. 

It  Is  not  In  accord  with  tho  American  way  of  llfo  for  our  local  and  dally 
activities  to  bo  upset  by  the  decisions  of  tho  Supreme  Court. 

When  a  high  tasty  as  Ihe  Supreme  Court  abuses  Its  power  nnd  rights.  It  should 
be  curtailed. 

Sincerely, 

Ruth  M.  Snyder. 


Van  Nuys,  Calif.,  February  20,  1958. 

Dear  Senator:  It  Is  Imperative  thnt  the  Jenner  bill  S.  2010  Is  passed  In  order 
to  protect  our  constitutional  rights  from  tho  evils  of  the  Supreme  Court. 

The  United  States  Supreme  Court  has  emasculated  the  power  of  the  United 
States  to  protect  Itself  from  Communist  subversion.  Tho  curtain  Is  Indeed 
closing:  It  will  have  closed  entirely  upon  the  freedom  of  this  country  If  this 
Judicial  license  to  communism  Is  not  promptly  canceled.  I  hope  that  Congress 
will  not  take  this  judicial  challenge  “lying  down"  wo  are  praying  hard,  looking 
to  yon  for  help. 

J.  C.  Williams. 


South  Middleboro,  Mass.,  February  20, 1058. 

llmt.  James  O.  Kahtland, 

Chatman,  Judiciary  Committee, 

Wathington,  D,  C . 

Dear  Senator  Kabtland:  The  Capo  Cod  branch  of  the  Massachusetts  Com¬ 
mittees  of  Correspondence,  an  affiliate  of  the  American  Coalition  of  Patriotic 
Societies,  asks  thnt  this  statement  be  made  a  part  of  Ihe  hearings  on  S.  2640. 

Our  members  demand  that  B.  2040,  “to  limit  the  appellate  Jurisdiction  of  the 
Supreme  Court  In  certain  cases"  by  amending  "chapter  81  of  title  28  of  the 
United  States  Code"  by  adding  n  new  section  S.  1258,  be  approved  by  the  Jtr 
dietary  nnd  enacted  by  the  Congress  of  the  United  States. 

We  also  support  the  resolution  which  requests  Impeachment  of  six  members 
of  the  Unites!  States  Supreme  Court  as  adopted  by  the  General  Assembly  of 
Georgia,  February  22.  1057. 

Respectfully  yours,  ^ 

Lucnr  Bbaley  S 18 son, 

Chairman,  Cape  Cod  Branch, 
MattachuteU $  Committee*  of  Corrc*pondcnce. 


Norristown,  Pa. 

Senate  Judiciary  Committee. 

Dear  Sirs:  Will  you  please  act  promptly  to  pass  Senate  bill  2646.  This  bill 
Is  very  Important  to  we  citizens  and  future  appeals. 

Respectfully, 


Ethel  M.  Tempi^eton. 


MM 
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I  Hu, Art,  Tkv,  February  27,  tOAH. 

Senator  J  aum  O.  Cash  ani>, 

Semite  Oflhv  IInIMImi;,  iro*MHf/fnH,  II.  (\ 

Wo  urge  imiwngo  of  H.  VMlil  hy  Hcnitlor  Jcimor.  Wo  dcptnro  weak* 

cuing  of  tho  Smith  Art,  please  Include  provision*  In  S.  ’2d  III  to  cor  root  row  nt 
dangerous  dec Mon*  of  Supremo  Court. 


Mr.  anii  Mkm.  (Jiihim  It.  IlHimir. 


Aiioaiiia,  OAi.tr.,  reftmiHg  27,  IttftH. 

Senator  J  \wm  O.  Rahh.anu, 

Sfllilli’  ti/Jhv  Ihjffrfhij/,  irfuMrigfoii,  0.  i*. 

VWlhtlt  towns  null  of  pro  America  i>mlorw»rt  S.  1M HI  and  urge*  ipdck  passage. 

Mitrt.  R  A.  IlKiKrt. 


Sr,  Ism  in,  Mu.,  fVftr mii ri/2),  /WIN. 

Senator  Javuh  O.  IIvhiiami, 

Nrimfo  ruHimillfV  on  Interual  Nee* telly, 

rn  flrd  NfilloA  Sr  mi  to,  IVfuMnyfmi,  II.  O. 

l>r.\n  SrsvroHi  t  nm  heartily  In  favor  of  ItosoluHon  S.  ftllil.  I  am  greatly 
concerned  with  muuo  of  tho  recent  decision*  of  tho  Supremo  Court. 

Tho  decision  weakening  llio  Sinttti  Art.  Tho  docIMon  of  Ncgrcgullon  ( which 
should  In'  ended  tho  decision  nnlUorlfttug  mougrellAUllon,  anil  nmugrotlimllnu  Ik 
far  mow  dangerous  to  tho  future  welfare  of  tho  United  StaloM  than  Comma- 
uUmh  am!  tho  Mallory  decision  which  weakens  tho  |Hiwor  of  tho  |>ollro  to  pro¬ 
tect  uh  from  thugs. 

These  decisions  must  Im  reversed  anil  Uesulnlhm  H.  ttlltl  should  include  on  rim 
on  alt  Ihroo  of  tho  altovc-immcd  deebdon*.  Congress  Ik  to  mnko  our  lawn,  not 
tho  Supremo  Court. 

Mow  publicity  should  In'  given  this  resolution  mill  Hm  tmpnrlnuco  to  tho 
American  people  should  be  stressed. 

Wo  aw  sick  ami  tired  of  tho  toadies  In  tho  Supwmo  Court  mill  tho  tkiugrcKH 
who  constantly  bleat  the  necessity  of  playing  up  to  tho  Negro,  tho  Kuropeun 
amt  some  tied  forsaken  outllt  lu  Uod  known  whore.  Tlioro  Ik  uothtiiK  to  win 
against  Communism  If  wo  lose  our  Integrity  In  tho  process. 

t.et  us  get  Nosolntlon  S.  i'll  hi  on  tho  hooka  amt  emt  tho  reign  of  tho  toadies. 

Sincerely  yours. 

O.  A.  (lANTIS. 


Nortukiikoc,  Cai.ik.,  February  27,  /0-5N. 

Senator  JL  O.  Kastiano, 

Semite  OjtftY  KwfMrNg,  WnsMHgfmi.  II.  f\ 

Strongly  urge  favorable  notion  on  S.  IHUU.  Wo  Imvo  long  felt  the  Supreme 
Court  has  far  outstripped  Intent  of  tts  constitutional  authority.  The  destruction 
of  wngresstenat  amt  states  rights  hy  judicial  action  Is  a  matter  of  (he  deepest 
concern  to  us  ami  all  other  patriotic  Amorleans, 

Mn.  and  Mrs.  Hon  wit  Rauvrk. 


Oaij^vs,  TV.x.,  February  27,  J958. 

Senator  James  O.  Rastiand, 

Scrtofe  00 tee  Auflrffsp,  Waakfiigfon,  i).  t\ 

I.et  us  hope  that  Senate  bill  Xo.  2tHiJ  can  be  passed.  We  are  astounded  nt  the 
bappentugs  hi  our  capital. 

Sincerely, 


Oreil  K.  Boatwriout. 
C.  Kene  Boatwright. 
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lfair*roN  25/ JV.x.,  February  22,  IttiH. 

Hf'Vinlnr  .1 A  MM  0.  East land, 

Senate  Ofltrr  lluUtUny, 

Washington  U,  IK  (K 

Dkak  Hknatim  MAHUtANii:  I  nin  writing  lii  n*k  ton  to  encourage  the  passage  of 
Senator  Wllllrt in  M.  »fcnni*r>  VMM  M.  241(1.  The  bill  which  would  curb  Iht*  power 
of  f  tio  Huitreim*  Court, 
ifa  I  Hi  fully  yours, 

Mrs.  J.  W.  TrAoifr. 


IMMA*  5,  Tw.f  February  26,  IMH. 
Itesolul  |oji  mm 


Hcunlor  .IaiimO,  Eantiano, 

Vow  mil  ten  on  Internal  Sreurtty, 

Hriwtv  Offtt'c  HulUUt \y,  Wa  thirty  ton,  IK  (K 

I  lit  ah  Mu.  Eastland:  V  definitely  am  III  supixirt  of  Heaolullofi  H2dlfiand  would 
deeply  Appreciate  your  support  of  thin  Mil  now  In  committee. 

I I  Ik  Him*  Hint  Koim>oni*  redefines  I  tic*  |smer  of  Ihe  Supreme  Court. 

YonrK  very  truly, 

A.  0.  IfAMii/ro*,  Jr. 


Dallas,  Tlx.,  February  21,  1068. 

Iikah  Senator  Eastland :  PIc/iM*  mid  my  name  to  the  lint  of  those  Interested 
In  lln*  .leaner  blit,  ItesoluHon  S2fM0.  f  Iiojk*  tin*  resolution  Ik  reported  favorably 
from  yotir  committee. 

Hi  merely  yoiirn, 

(Mrs.)  tJOHMSK  C.  OAKES. 


Senator  .1  a  vim  Eastland, 

Senate  O/ftev  ItuUdtny, 

Washington,  IK  V, 


Deahdomn,  Mich.,  February  2$,  1068. 


Dkak  Sknatoh  Eastland:  I  uiidorsfaml  tin*  Internal  Heeiirlly  HiibcoimnlHee 
Is  holding  hearings  on  H.  2010.  Will  yon  please  convey  to  Ihe  committee  my 
desire  Hint  IIiIk  bill  Ik*  reisirtcd  on  favorably  to  the  Senate?  I  have  been  enraged 
at  tlio  rulings  Mug  handed  down  by  Ilia  Supreme  Court.  H.  2040,  to  limit  the 
ri|>]K*l)tiU*  Jurisdiction  of  Hu*  Supreme  Court  III  certain  raw'*,  would  overcome 
Home  of  llm  damage  done*  by  tlio  "Jted  Monday*'  decisions. 

Senator,  tlio  propaganda  program  being  fainted  on  the  American  public,  In 
favor  of  Foreign  Aid,  OATT,  and  trade  with  lied  China  Ik  on  outrage.  It  Ik 
mining  from  Hie  Infamous  Foreign  Policy  Association.  Dept,  of  Htate,  Dept,  of 
Commerce  and  the  White  House.  I  have  never  Been  a  program  ko  well  organized 
from  the  top  down  to  my  little  local  library.  The  discussion  leader  of  the 
Foreign  Policy  Croat  Decisions  program  at  our  library  had  a  Slate  !>cpt.  briefing 
Hliee!  In  her  hand.  We  are  on  the  brink  of  World  Government  and  disaster. 
Can  nothing  lie  done,  or  do  )>eopie  like  myself  Just  pray  for  a  martyr's  grave? 

Very  sincerely  yours, 


Mrs.  J.  W.  Mason. 


Ashland,  Va.,  February  26,  1068. 

HOn.  JAUE8  Eastland, 

United  State*  Senate, 

Washington,  D.  O. 

Dear  Senator  Eastland:  I  believe  my  respected  friend  Judge  William  Old 
spoke  before  your  committee  today  in  approbation  of  Senator  Jenner's  bill  to 
curb  the  Supreme  Court  and  it  is  certainly  to  be  hoped  that  brakes  of  some 
fashion  may  be  put  on  this  department  of  our  Government,  for  unless  the  present 
composition  of  this  Court  can  be  curbed  we  shall  arrive  at  the  end  of  consti¬ 
tutional  government  ahead  of  schedule. 
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I  know  that  you  arc  doing  everything  possible  to  hold  the  Hue  nud  our  Virginia 
people  nr©  very  grateful  to  you  nud  your  colleagues  of  like  thought  mid  mind. 
I  n in  sorry  I  did  not  have  the  pleasure  of  seeing  more  of  you  when  I  was  In 
JnckRon  In  December  nnd  hopo  before  too  long  to  tmvo  the  opportunity  to  know 
you  better. 

Again  thanking  you  for  what  you  have  done  nnd  are  doing  for  tho  real 
Americans  and  with  every  good  wish,  I  am, 

Ever  sincerely, 

Dance  Phillips, 


Wheaton,  III.,  fV&rwary  1958. 

This  Is  to  urge  support  of  8.  20-111  to  limit  tho  uctlvlllcs  of  the  Supremo 
Court— and  Mmi  them  to  their  constitutional  duties.  These  usurpers  must  I* 
brought  Imck  to  the  duties  Included  111  their  oath  of  cilice.  They  should  tsi  Im¬ 
peached  for  the  aid  and  comfort  they  glvo  to  the  Nut  leu's  enemies. 

llERTlIA  R.  PALMER. 


Dr.  O.  |).  Dahnk, 
Niayara,  117#.,  J»Y6r«urf/20,  1958. 


Senate  Sphcomuittek  ox  Intern* At.  Security, 

Wasfibipfon,  J>.  c. 

Pear  Mr.  Chairman:  1  understand  you  are  nmv  considering  Hie  Jenuer  hill 
which  would  curb  the  Supremo  Court,  Tho  Supremo  Court  In  Its  recent  deci¬ 
sions  has  clearly  shown  that  such  curbs  are  desperately  needed.  Their  decisions 
reversing  lower  court  convictions  of  Communists  mid  making  tho  Nation  safo  for 
Communist  subversion  can  only  ho  good  for  tho  Communists.  Rest  evidence 
in  support  of  that  statement  ts  that  tho  Communist  paiiers  nnd  the  left-wing 
“liberals*1  praised  the  court  for  its  net  Ions. 

Please,  1  beg  you,  act  favorably  on  tho  Jcnner  bill. 

Yours  truly, 


0.  D.  Par  nr,  O.  I). 


St.  Peters tit'RQ,  Kr..\.,  February  2d,  1958. 

lion.  James  O.  Kastland,  Chairman, 

Senate  Judiciary  Committee, 

Senate  0$ce  Building, 

Washington,  D .  0. 

Dear  Sir:  Am  very  anxious  for  yon  to  pass  bill  No.  S.  2(140,  limiting  tho  appel¬ 
late  Jurisdiction  of  the  Unttcd  States  Supreme  Court  In  respect  to  State  legisla¬ 
tures,  local  school  bodies,  State  bar  associations,  tho  Executive  hrauch  of  our 
flovernment,  ami  the  Putted  States  Congress,  and  get  it  out  on  tho  floor  of  the 
Senate  Will  yon  please  do  all  In  your  power  to  accomplish  this? 

Very  truly  yours, 

Marvin  A.  Jackson. 


Redwood  City,  Oaue.,  Nchraory  26,  1958. 

Hon,  James  O.  Eastland, 

Chairman,  Senate  Jmtlciaiy  Committee, 

Washington.  D.  O. 

Pear  Sir  :  My  wife  and  I  have  been  alarmed  through  many  months  by  the 
decisions  of  the  Supremo  Court,  which  by  blocking  the  proper  prosecution  of 
Communist  offenders,  give  aid  nnd  support  to  tho  enemies  of  our  laws  nnd 
Institutions. 

Second,  a  long  series  of  decisions  gives  a  force  nnd  meaning  to  certain  amend¬ 
ments  to  the  constitution  contrary  to  the  Intent  of  their  authors  and  the  Con¬ 
gressmen  who  voted  for  their  enactment. 

Third,  some  of  these  decisions  constitute,  not  Judicial  Interpretation,  but  rather 
judicial  legislation,  therefore  invasions  of  the  legislative  Held.  I  believe  that 
these  decisions  require  action  by  the  Congress. 

ISr  the  correction  of  these  matter*  we  wish  to  commend  the  Jenner  hill  now 
under  consideration  by  your  committee.— (82040). 

Yours  truly. 


Henry  S.  Davidson, 
Iva  R.  Davidson, 
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Qiiinuv,  Mahh.,  February  21,  1058, 

rimlrimin  J  a  11  kr  O.  Kahtland, 

Judiciary  Committee, 

Senate  Office  Bu  tiding,  Washington ,  /).  0, 

CtfAR  Chairman  Martiano;  Vim  Quincy  Chapter  of  flio  MiisiuicIuikoIIn  Com¬ 
mittees  of  Corre*|>oiideW'0,  im  nftlllato  of  the  American  Coalition  of  Patriotic 
Hoclolloa,  iToiiiiiimI  approval  anil  enactment  of  H.  2046.  Senator  Jcimer'tf  tilll  "to 
limit  tho  ft|»| k*I Into  Jurisdiction  of  tho  Supremo  Gourt"  In  regard  In  llm  “Investi* 
gntlvo  function*  of  tlm  Gongress,  Iho  Reeurlly  program  of  tlm  executive  branch 
of  Urn  Federal  Government,  Stale  ftntlHiihvendvo  legislation,  mill  tlm  admission 
of  persons  to  tlm  practice  of  law  within  Imlt vlilun I  Hlnten." 

Since  wo  cannot  Im  present  lit  Urn  hearing*,  wo  request  tlmt  you  make  thin 
statement  a  imrt  of  Iho  record  favoring  enactment  of  H.  2616  In  IlmHulKoimuhtco 
nml  Judiciary  Commit  too  hearing*. 

Wo  furl  her  demand  Ilia  I  linimnrhinont  prom*dJag*  Im  limll  I  uf  (h|  agnlnxt  Hu* 
promo  Court  iiionihorM  for  their  liieAincrlcaii  decision*-**  George  Washington 
said :  "1*6  only  American*  stand  guard'’  over  our  beloved  Republic. 

HokjKvt  fully  your*, 

Gathering  Tti/ERrmrs, 

Chairman,  Qulney  Chapter,  Massachusetts  Committees  of  Correspondence. 


Hr.  Da vina,  Pa„  February  28, 1058. 

Honator  Ja mks  O.  Kahtland, 

Chairman ,  Judiciary  Committee, 

United  8 tales  Senate,  Washington,  D.  0 . 

Wo  nrgo  your  committee  to  vofo  in  favor  of  Senator  Jenuer'*  hill  (R,  2010) 
limiting  Iho  np|K*lIato  JurlHillrltoji  of  Iho  Untied  State*  Supremo  Court. 

Passage  of  miH  hill  would  glvo  a  hlg  lift  to  million*  of  American*,  parllcu* 
larly  thoso  who  no  longer  havo  any  confidence  In  the  United  8 Into*  Hupremo 
Court. 


Very  truly  yours, 


Kmkxsox  H.  IIassrick. 
Marianna  K.  IVassrick. 


Merck©,  Came, 

Honator  James  O.  Kahtland, 

Chairman ,  Judiciary  Committee, 

Washington,  B.  O. 

Dear  Senator  Kahtland:  Wo  nro  tn  favor  of  Senator  Jenner'a  hill  (8.  2040) 
to  limit  tho  Jurisdiction  of  tho  Hupremo  Court.  It  Is  an  Insult  to  our  emigre*** 
men  to  permit  tho  Hupremo  Court  to  review  and  nullify  their  Investigations. 
Tho  FBI  has  been  rendered  useless  by  the  Hupremo  Court,  Staten  should  bo 
allowed  to  prosecute  their  Riihveralvefl  hr  that  jMiwer  was  not  given  to  tho  Fed* 
oral  Government  by  our  Constitution.  We  wish  to  control  our  own  school*. 
We  do  not  want  the  0  cents  passed  back  from  each  tax  dollar  tn  Federal  aid 
to  our  schools. 

Please  don't  water  this  bill  down  so  that  the  Anal  law  will  hare  no  power. 
Yours  truly, 

H.  Luxciva  Hisciio, 

President,  Bast  Bide  Republican  Women. 


Dallas,  Tex. 

Senator  James  0.  Eastland, 

Committee  on  Internal  Security, 

Senate  Office  Building,  Washington,  D.  0. 

Dear  Sir:  I  trust  that  the  hearings  now  being  held  on  Senate  bill  264$,  pro* 
posed  by  Senator  Jenner,  will  be  much  more  successful  than  others  that  have 
gotten  nowhere.  State  Government  can  often  do  things  more  quickly  and  more 
effectively  than  the  Federal  Government  if  they  are  given  a  chance  to  do  so. 

The  Supreme  Court  has  made  some  dangerous  decisions  and  1  hope  Senator 
Jenner's  bill  can  be  taken  care  of. 

Respectfully  yours. 


Mrs.  R.  8.  McFarland. 
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Norman,  Okla.,  Krftnmrj/  27, 1058. 


lion.  Sknatoh  James  0.  Hahtiand, 

UViiMHpfOH,  />.  0 . 

Dear  Senator  Kastiand:  This  Is  to  cast  my  veto  ns  n  grass-root  American 
for  the  Jenner  lilll,  8.  2010,  which  1  bollovo  Is  In  the  Henntc  Judiciary  Commute© 
At  present.  I  feel  you  will  uso  your  Influemw  to  get  n  favorable  action  on  It. 
If  something  Isn't  done  to  stop  the  Supremo  Court  our  States  rights  will  fall, 
and  that  menus  the  fall  of  our  freedoms  and  rights  ns  American  clllsest*. 
Thanks. 

Sincerely, 

Mrs.  J.  C.  CurjiAM. 


Oiikkokkk, Tex.,  fV6rii<iry  27, 1958 . 

Senator  James  0.  Kart  land, 

Washington,  D.  0. 

1)kar  Senator  Kastiand:  Those  of  us  who  believe  In  redefining  the  powers  of 
the  Supreme  Court  are  encouraged  that  henrlugs  are  being  held  on  HcsoUitlon 
8. 2tVUV  Many,  many  people  with  whom  1  come  In  contact  feel  strongly  that  thin 
resolution  is  needed.  We  hop©  that  provisions  will  he  Included  to  correct  the 
evils  of  the  Mallory  decision  and  also  to  combat  the  weakening  of  the  Smith 
Act  by  the  Supreme  Court. 

Sincerely, 


Virginia  II.  CIray. 


Dallas  0,  T fx,  Kfftraorg  27, 1958 . 

Senator  James  0.  Rabtiand, 

Com  hi  litre  on  /itfrnml  Security, 

Senate  Office  RulMIng,  WoiAOiploa,  D.  (\ 

Dear  Sir:  Senate  11111 S.  2010  redefining  the  powers  of  the  Supreme  Court  must 
be  passed  If  our  country  niul  Its  Constitution  aro  to  lie  saved.  I  hope  you  will  do 
all  you  can  to  have  this  hill  ptssed. 

Sincerely  yours, 

J.  C.  Curran. 


Dear  Senator  Eastland:  Ah  Chairman  of  the  Senate  Judiciary  Committee,  we 
urge  you  to  support  Senator  Jenner's  hill,  8.  2010,  limiting  the  power*  of  the 
Supreme  Court. 

Sincerely, 

Mrs.  Douglas  It.  McKwen, 

/.a  Vcmc,  Calif. 


February  28,1958. 

Dear  Senator  Kastiand:  I  deplore  the  encroachments  of  the  Supreme  Court 
on  the  civil  rights  of  the  American  people,  I  beg  that  your  committee  will  act 
favorably  on  Senate  Bill  201G  as  proposed  by  Senator  Jenner. 

There  are  thousands  of  American  cltleens  who  are  outraged  by  recent  decisions 
of  this  Court  and  by  Its  complete  disregard  of  the  Constitution  of  our  United 
States  such  as  the  Mallory  decision,  the  weakening  of  the  Smith  Act,  the  so-called 
Civil  Rights  decision,  and  on  and  on. 

FV»r  the  sake  of  my  children  and  grandchildren  and  all  the  future  citizens  of 
our  Nation,  something  must  be  done  to  protect  the  people  and  the  States— so 
please  pnt  some  teeth  Into  this  bill  so  that.the  Tenth  Amendment  to  our  Consti¬ 
tution  can  be  restored  to  a  reverenced  dignity  of  fact,  rather  than  Action. 

Sincerely  yours. 


Mrs.  A.  Starke  Taylor. 


„  ^  ^  Dailab,  Tex.,  February  28, 1958. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  Internal  Security, 

Senate  Office  Building,  Washington, D.  0. 

Eastland:  I  want  to  let  you  know  that  I  am  strongly  In  favor 
of  8,  2<H6  on  which  the  Senate  Committee  on  Internal  Security  Is  now  holding 
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henringii.  By  vlrluo  of  this  bill,  wo  can  return  to  tho  Blateg  and  to  the  people 
(ho  right  to  rcguln to  subversive  Activities. 

It  Is  pitiful  Ihnt  the  Hiutth  Art  hns  been  weakened  by  the  Huprerno  Court  In 
such  a  ninnner  that  tho  lower  courts  Are  now  forced  to  free  notorious  Communists 
who  lm vo  Already  been  convicted  of  conspIrAcy  to  teAch  and  to  Advocate  the 
violent  overthrow  of  tho  United  Htntes  Government.  1  ntn  nfso  shocked  nt  the 
recent  Mallory  decision  of  the  Huprerno  Court  whtebi  by  tying  the  hands  of  the 
pollco  and  tho  courts  In  combating  rowdiness,  muggings,  and  senseless  beatings 
by  young  thugs,  hns  made  It  perilous  for  i»enceful  citizens  to  be  on  the  streets, 
especially  nt  night,  In  some  of  our  larger  cities. 

I  would,  therefore,  like  to  suggest  that  you  Inelude  In  8.  201(1  some  provision 
for  correcting  this  Intolerable  situation. 

Yours  very  truly, 


a  a.  dahm. 


Dallas,  Tex.,  March  /,  1958. 

Hen.  James  0.  Eastland, 

Commit  tee  on  Internal  Security, 

Senate  Office  Building, 

Washington,  D.  0 . 

Dear  Senator:  I  should  like  to  strongly  support  8.  2010  proposed  by  Senator 
Jenner.  I  should  further  tike  to  see  tho  provisions  Included  In  8.  2040  correcting 
the  recent  Mallory  decision. 

It  Is  certainly  n  crime  nnd  a  shame  for  the  Supreme  Court  to  pass  decisions 
which  enable  notorious  Communists  to  go  free  even  though  they  have  been  con* 
vlctcd  of  conspiracy  to  teach  and  advocate  the  violent  overthrow  of  our  Govern* 
inent. 

Yours  very  truly, 

James  W.  Simmons,  Jr. 


8t.  Petersburg),  Fiji.,  March  1,  1058. 

Tho  Honorable  James  0.  Eastland, 

Chairman,  Senate  Judiciary  Committee , 

Washington ,  />.  0 . 

Dear  Senator  Eastland:  I  earnestly  urge  you  to  vote  for  the  Jenner  bill. 
Sincerely, 

Irma  E.  Hoe  WORTH. 


Senator  Eastland  or  Mississippi, 
Washington,  D.  0 . 


Dallas,  Tex.,  February  26, 1958 . 


Sir!  May  we  tell  you  that  we  consider  the  passage  of  the  Jenner  bill  2046  Is 
vital  to  the  safety  of  our  country. 

Respectfully, 


James  W.  Colvin. 
Blanche  B.  Colvin. 


Hon.  James  O.  Eastland, 

Senate  Office  Building ,  Washington,  1).  C. 


February  26,  1058. 


My  Dear  Senator:  The  people  of  this  country  are  thoroughly  disgusted  with 
the  dictatorial  powers  of  the  Supreme  Court,  calculated  to  aid  and  abet  world 
communism,  and  destroy  the  Government  of  the  United  States. 

Tho  past  record,  shows  conclusively,  that  Godless  communism,  “within  or 
without,  has  not  lost  one  single  case  submitted  to  the  Supreme  Court,” 

Therefore,  I  urge  that  every  possible  effort  be  exerted  by  the  Congress— at 
this  session— to  take  from  them  the  power  to  make  laws,  “only  to  interpret  the 
law.” 

In  conclusion,  if  the  Congress  do  not  take  from  the  Supreme  Court  the  powers 
to  make  destructive  laws,  we  will  not  have  a  “United  States  of  America”  at  the 
end  of  10  more  years. 

Sincerely  yours, 


W.  W.  Webb. 
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Palish  1,  Tex.,  February  21, 1958. 

Senator  James  O.  Kartlanp, 

Comnill/re  on  Infernal  Security , 

Senate  Office  Itulldlng,  Wathlnglon ,  D,  0. 

Pear  Sknator  Kahti.ano:  It  Is  my  understanding  that  tlio  Senate  Committee 
on  Internnl  Security,  of  which  you  are  chulniiuit,  la  now  holding  hearings  on 
resolution  S.  2lH0  projmsed  by  Senator  Jcuner. 

It  U  my  understanding  that  this  resolution  Is  bused  on  Urn  fact  that  CongrefiH 
can  redetino  tho  power  of  tho  Supreme  Court  aiu!  promises  to  return  to  tho 
States  the  right  to  regulate  subversive  activities. 

In  view  of  existing  conditions,  I  strongly  urgo  your  mipjujrt  of  this  resolution 
nml  ho|>o  yon  wilt  do  everything  In  your  powor  to  huvo  It  favorably  reported. 
Yours  very  truly, 


A.  A.  ItUHREM-. 


ruiianKi.ruiA  20,  Fa.,  February  28,  i958. 
Pear  Sknator  Kastland:  My  husband  amt  I  ask  that  you  urgo  your  commltteo 
to  vote  for  Senator  Jeuuer's  hill,  S.  20-10. 

Sincerely, 


Helen  Ij.  J/olmes. 


IIakkksfiki  n,  Came.,  *7,  1958. 

lion.  JAME8  O.  Eastland, 
lVarMayfoa,  I).  O. 

Pkar  Senator  Kastland:  I  urge  the  passage  of  8.  2tH0,  limiting  Iho  power  of 
tho  Supremo  Court  (Senator  Jcuner).  This  Is  a  very  vital  amt  necessary  hill 
for  tho  preservation  of  our  freedom. 

Y’ours  truly, 

Mrs.  Kdna  F.  Ragland. 


Indianacolis,  Inp.,  February  22,  t958. 

Internal  Security  Subcommittee, 

United  Slates  Senate  Office  Duiidiny, 

UTarADiy/ort,  D.  O . 

Re  tho  Jenuerhlll. 

Mr.  Chairman  and  Committee  Members:  It  Is  common  knowledge  the  Com¬ 
munist  activity  Is  a  threat  to  our  Nation  and  our  form  of  government,  nml  has 
been  such  threat  for  these  past  several  years. 

The  committee  has  made  extensive  Investigations  Into  the  said  matters,  too, 
aud  at  great  expense  to  the  taxpayers;  thus  Communists  nml  their  activity  “In 
part*1  have  been  exposed  to  tho  general  public,  and  yet,  tho  half  of  it  has  not 
yet  come  out  and  been  exposed.  This  fact  also  Is  of  common  knowledge. 

Amid  It  nil.  the  Supreme  Court  Judges  have  stooped  to  satisfy  their  Individual 
whims  by  using  their  official  powers  to  construe  or  misconstrue  the  Constitution 
at  will  and,  to  their  desire;  thus  to  *,mako‘,  laws  and  bypass  Congress;  yes,  and 
in  flagrant,  willful  contempt  of  Congress  and  the  duty  and  rcsi>ousIblHty  of  Con¬ 
gress  to  make  law.  The  so-called  Y'ates  and  Jeneks  cases  freeing  Communists 
and  virtually  making  Communists  free  from  prosecution,  are  clear  pictures  and 
examplo  of  the  Supreme  Court  Judges*  contempt  for  Congress  and  their  coutcmpt 
for  the  general  welfare  of  our  Nation. 

It  would  seem  the  Supreme  Court  Judges  are  getting  far  too  big  for  their 
breeches  and,  attempting  to  “take  over**  nil  three  branches  of  government  and 
without  even  allowing  the  pnblle  to  “vote**  on  tho  matter,  thus  willfully  violating 
the  Constitution,  their  oath  of  office.  States  rights,  and  the  rights  of  every 
American  citizen. 

For  these  reasons,  and  In  the  best  Interest  of  our  Nation,  and  with  the  full 
support  of  the  public :  The  Congress  should,  while  It  still  has  tho  power,  clobber 
the  Supreme  Court  with  a  damper  In  the  form  of  the  Jonner  bill  to  limit  tho 
powers  of  the  Supreme  Court. 

Yours, 

Vergil  D.  McMillan, 

Vergil  I).  McMillan, 

2080  A\  Delaware  St., 
Indianapoli*  2,  Indiana . 
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Dallas,  Tlx.,  February  i ?8,  1058. 

Hon.  James  O.  Kantland, 

Committee  on  Internal  He  curtly. 

Senate  Office  llulldtng ,  Washington,  J).  (K 
I  ikak  Senator  Kaktmnii:  The  Semite  hill  No.  2010,  ns  promised  or  an  might  bo 
iiincndcd,  Is  undoubtedly  n  constructive  move,  which  could  not  Ik*  tuimif nl  to  our 
country,  nml  In  nil  likelihood  would  prove*  very  helpful. 

I  sincerely  hope  Unit  such  net  Ion  will  receive  fnvornlile  consideration. 

Yours  very  truly, 

Giles  K  Miiumi. 


Dau.ah,  Tex. 

Dear  Sir:  I  have  Just  learned  that  the  Senate  Committee  nn  Internal  Security, 
of  which  yon  are  chairman,  In  now  holding  hearing*  on  Senate  Idll  2010  proponed 
hy  Senator  Jenner.  1  would  like  you  to  know  that  I  and  ninny  of  my  friends  nro 
In  favor  of  this  hill. 

We  nine  deplore  tl.e  weakening  of  the  Smith  Art  hy  tbo  Supreme  Court,  and  also 
resent  Hie  Supreme  Court**  recent  Mallory  decision,  which  has  made  It  dangerous 
for  iienceful  citizens  lo  walk  the  streets  In  some  of  our  larger  cities.  Would  It  ho 
IKiKslhlc  to  lucludc  In  S.  2010  provisions  for  correcting  tlds  dangerous  decision? 

Sincerely, 

JULIA  O’OONNOB. 


FrjiRUAiY  28,  1058. 

Senate  Inti-jin  a  i.  Security  Committee: 

Gentlemen,  1  nut  for  Uio  Jenner  hill  Ihidtlng  towers  of  Supreme  Court,  and 
down  on  tliu  "left  loaning’*  Supreme  Court. 

It,  O.  Owens. 


Fejirpaiy  24,  1058. 


Senator  James  0.  Eastland, 

Committee  on  Internal  Security, 

Senate  Office  Hulldiny,  Washington,  I),  O. 

1  )kar  Senator  :  Wo  are  heartily  In  favor  of  resolution  S.  2040. 

We  feel  that  the  Supreme  Court  hns  lieen  111  advised  on  many  of  their  recent 
decisions  which  ha  to  prevented  departments  of  the  Government  and  the  States 
from  protecting  themselves  against  subversion  and  common  criminals. 

Wo  feel  that  the  will  of  the  |>eoplo  should  not  bo  thwarted  hy  auy  wnnll  Judicial 
group  who  seem  unalde  to  Interpret  the  Constitution  ns  It  was  written  for  the  best 
interest  of  the  country.  • 

Thank  yon  for  the  great  work  you  are  doing  In  preserving  our  way  of  life. 

Sincerely, 


If.  J.  Shanos,  Jr., 

Mrs.  II.  J.  Siiands,  Jr., 

Lufkin,  Tex. 


Dallas,  Tex.,  February  20, 1058. 

Senator  James  O.  Eastland, 

Senate  Office  lluilding,  Washington,  D.  O . 

Dear  Sir:  My  husband  and  I  are  greatly  In  favor  of  Senate  hill  2040,  as  pro¬ 
posed  hy  Senator  Jenner. 

We  deplore  the  weakening  of  the  Smith  Act  hy  the  Supreme  Court.  Also,  we 
fesent  the  Supreme  Court’s  recent  Mallory  decision. 

Yours  very  sincerely, 


CORRALRfl  R  NAVICTT. 

Mrs.  Kdwin  X.  Naviett. 


February  27,  1058. 

Senator  James  O.  Eastland, 

Senate  Office  lluildlng,  lt’aiMnifon,  D.  C . 

Dear  Senator  Eastland:  I  nui  most  apprehensive  of  comnmnMie  boasts  and 
Intentions  to  kill  the  Jenner  resolution  S.  2040. 

To  allow  this  bill  to  die  In  Committee  would  only  bolster  the  anti-American, 
lawless  and  communistic  thoughts  and  actions  In  this  country  and  assist  In 
destroying  the  morale  of  decent,  loyal  and  liberty-loving  Americans. 
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I  further  urge  you  to  amend  this  resolution  to  Include  legislation  to  nullify  the 
Supremo  Churl'*  recent  Mallory  decision. 

Your  acMons  In  pressing  this  resolution  through  tho  Committee  should  provo 
g  iKKm  and  a  groat  satisfaction  to  every  loyal  American. 

Yours  very  truly, 

Parry  0.  JArrAKsoN. 


Dallas  8,  Tax.,  fYftrWfirj/ £«?,  I9SH. 

1>nar  Senator  Easti-and.  I  hope  tho  Somite  will  pass  hill  2(110,  thus  curbing 
our  nrrogant  ami  social  hole  Supreme  Court, 

Sincerely, 

(Mrs.  H.  R.)  Yannick  W.  Rkitart. 


Seuator  Jamas  O.  Eastland, 

UVuMroIoh,  /).  C. 


Dai  i.ah,  Tax.,  February  1 fc»\  WAN. 


1)a ah  Sir:  After  tho  Supremo  Court  divisions  last  your  which  scuttled  tho 
Smith  Act,  under  which  tho  Justtco  Department  had  Ivon  prosecuting  commu¬ 
nistic  activities,  and  tho  laws  hy  which  Stales  conhl  deal  with  subversives,  thoro 
was  quite  a  bit  In  tho  dally  press  to  the  effect  that  legislation  would  lie  enacted 
tills  year  to  plug  such  holes  In  onr  imltoiml  defense.  If  imylhtiig  has  been  done 
In  such  connection,  however,  1  have  failed  to  observe  It  and  I  have  been  somewhat 
on  tho  alert. 

With  efforts  being  made  to  hamstring  Congress  In  Us  right  to  Investigate,  to 
do  away  with  our  Committee  on  Un-American  Activities,  and  to  disc  roil  1 1  and 
cripple  Mr.  Hoover  of  tho  Fill  In  every  way  possible,  It  seems  to  mo  Mint  such 
legislation  Is  far  more  Important  than  foreign  aid,  health  Insurance,  or  statehood 
for  either  Alaska  or  Hawaii.  It  seems  to  mo  also  that  It  might  not  bo  amiss 
to  Institute  an  Investigation  of  our  sacrosanct  Supreme  Court  and  not  omit  tho 
Chief  Justice, 

Although  I  am  not  one  of  your  constituents,  Mr.  Kastlaud,  I  hope  you  will  not 
consider  It  out  of  lino  for  ino  to  urge  that  you  use  your  great  Influence  to  sco 
that  strong  legislation  along  the  lines  above  mentioned  bo  underway  at  once. 
If  It  Is  not  In  the  making  at  the  present  time.  I  am  sure  It  Is  a  matter  In  which 
yon  also  are  vitally  concerned. 

Yery  truly  yours. 


K.  T.  TjAfikr. 


La  Mas  a,  Cam  a.,  February  25t  I&58. 

Senator  Jamas  O.  Kart  land. 

Chairman,  Judiciary  Committee. 

Washington  25,  D.  C . 

Dear  Senator  Kastland:  We  are  very  much  concerned  at  the  long  continual 
destructive  decisions  of  the  U.  S.  Supreme  Court  and  the  misinterpretation  of  the 
English  language  In  cases  usurping  the  powers  never  given  to  it  In  the 
Constitution. 

The  Court  has  attempted  to  legislate  for  Congress  and  for  the  various  States, 
and  has  favored  the  Communists  and  the  lawbreakers  while  the  Individual  rights 
of  law-abiding  conservative  citizens  are  continually  restricted. 

We  ask  your  aid  In  putting  an  end  to  this  dangerous  and  reckless  usurpation 
of  power  and  that  the  Court  be  challenged  firmly  by  statute,  by  lmi>eachment, 
or  by  constitutional  amendment,  as  may  seem  best. 

Thanking  yon  for  yonr  attention  to  this  subject,  we  are, 

Very  truly  yours, 

Mrs.  Omvf.  V.  Hicks. 


Dallas  Tex. 


Senator  James  O.  Kastland, 

Com  ml/fee  on  Internal  Security. 

Dear  Sib:  We  want  to  tell  yon  we  are  heartily  In  favor  of  resolution  S.  2040. 

Mr.  and  Mrs.  J.  Claude  Burton. 
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Mesquite,  Tex.,  February  20,  1958. 

Scimlor  James  ().  Kahtiand. 

Honorable  Sir:  I  am  writing  to  Iff  you  know  I  am  In  favor  of  Semite  hill 
No.  2(Hd  anil  ho|xt  you  will  do  all  you  ran  to  support  II  and  ask  Hint  you  Include 
In  8.  2tHfl  provision*  lo  correct  (lie  dangerous  decision*  of  Iho  Supreme  Court'* 
m-ent  Mallory  drclMlon. 

Very  sincerely, 

Mr*.  Hov  Huparu. 


Senator  James O.  Kahtlano, 
Washington,  IK  O • 


IMj.lah,  Tex.,  Feb.  2 6,  1958. 


Hear  Senator:  I  am  definitely  In  favor  of  Senate  bill  No.  2040,  a*  proponed 
hy  Senator  Jenner.  Thanks  for  doing  your  beat. 

Sincerely, 


Mrs.  O.  O.  Radford. 


Dallas,  Tax.,  February  88, 1958. 

I >kak  8i«:  I  am  In  favor  of  Senate  Mil  No.  2tH0  a*  proposed  by  Senator  Jenner. 
I  ho|K*  Senator  Jenner  will  reconsider  IiIk  decision  not  to  be  a  candidate  for 
I  lie  Senate  iih  we  need  more  men  like  him  In  our  (lovernrnenl. 

Mr*.  Russell  Rogers. 


Tacoma,  Wash.,  February  28,  1958. 

Honorable  Senator:  Whole  group*  of  patriotic  American*  are  watching  for 
your  'Yea"  vote  on  the  Jenner  bill  No.  2010. 

Very  sincerely, 


Mr*.  Laura  B.  Hoffman. 


Davj.as,  Tex.,  February  28, 1958. 

The  Honorable  James  O.  Bakii.ano, 

United  Btatcs  ticnatc, 

Washington  25,  D.  O. 

Dear  Senator:  Referring  to  Resolution  S.  2040  proposed  hy  Senator  Jenner. 
The  writer  I*  very  much  In  favor  of  thl*  bill,  and  sincerely  trusts  same  will 
receive  overwhelming  endorsement. 

The  writer's  former  home  was  Mississippi  and,  although  Texas  Is  now  my 
home,  I  have  noted  with  Interest  your  progress  In  serving  our  country  and  I 
wish  to  commend  you  for  the  fine  service  you  have  rendered  our  Nation. 
Respectfully  yours, 


Stanley  I).  Howlks. 


St.  Petersburo  3,  Kla  ,  February  tl,  1598 . 


Hon.  James  Bast  land, 

Senator's  Office  Building,  Washington,  IK  C. 

1)kar  Senator:  I  understand  that  your  committee  of  the  Judiciary  Committee 
are  now  holding  hearings  on  the  Jenner  hill,  to  limit  the  power  of  the  Supreme 
Court  to  further  encroach  on  the  State's  authority  and  to  limit  the  function  to 
the  Intended  |s>\ver  to  Interpret  the  laws  and  not  to  make  laws  as  they  have  been 
doing. 

This  bill  might  even  be  strengthened  and  It  has  been  my  conviction  that  there 
should  be  a  constitutional  amendment  passed,  to  make  the  selection  of  the  Justices 
of  the  Supreme  Court  by  iwpnlar  election  and  for  a  limited  term,  say  10  years. 
It  Is  most  likely  to  secure  n  good  competent  group  of  Justices  and  to  keep  up 
the  efficiency  of  the  Court. 

The  selection  by  appointment  has  very  often  made  this  a  method  of  paying 
political  debts,  as  witness  the  apjiolntruent  of  our  present  Chief  Justice.  It 
seems  more  likely  that  the  public  would  elect  Justices  on  basis  of  the  records 
and  qualifications  and  not  a  President  who  feels  obliged  to  pay  his  political 
debts  by  such  appointments. 

Trusting  to  hear  that  your  committee  has  reported  out  favorably,  the  Jenuer 
bill,  I  am. 

Yours  truly, 


B.  L.  r&issiE. 
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Cincinnati,  Ohio,  February  48,  1938. 

Hon.  JamkmKahti.anh, 

irutMiipfcm,  IK  V . 

I)kan  Senator  Kahti.and:  My  hushuml  mid  1  would  like  In  U>  on  record  na 
favoring  Senator  Jennor'a  Senate  resolution  8.  'AMU  on  regulating  the  lwwcr  of 
Hie  Supreme  Court 

Stnto'a  rights  nrc  dwindling  away,  mid  wo  find  Hint  the  Supremo  Court  iiiiihI 
Ik*  deprived  of  |Ktwvr  lo  destroy  Slate  hiwa  on  subversion.  Tiki,  (ho  erlmo 
sttimlloii  In  lids  country  todny  Is  such  Hint  Hie  Mnllory  decision,  restricting  tliu 
lime  thut  police  enn  bold  aukihyIk,  Is  utmost  it  crime  Itself. 

SI  merely, 

Kvb  anu  Paul  Honomay. 


St.  VKtK.RsmfKO,  Fla.,  February  48,  WAS. 

J  A  MUH  O.  1'i.VStl  AND. 

iriMftfHirtott,  ik  t\ 

1>kar  Sik:  1  mu  writing  to  tell  you,  ns  well  ns  my  friends  mid  neighbors,  Hud 
we  nre  hoping  you  will  take  speedy  action  In  the  nMrinidlvc  ii|n>ii  Mil  H.  2iH0. 
Sincerely  yours. 

(Mrs.)  Ann  H.  Ukant. 


I'ii tr aokmmi i a  20,  1*a.,  February  47, 9938. 

Senator  James  O.  Eastland, 

CAtdi'tmm,  ./ad/chirg  CowniHfcv, 

SenateO/ftcc  HulltUny,  WfljMugfcm,  /).  V . 

Hk.au  Sknatoh  Eahtland:  1  wish  to  express  my  approval  of  Senator  Jenner** 
MU  (S.  ftUti)  which  I  understand  Is  Mug  studied  now  by  your  oninmlllrc. 

It's  about  time  wo  put  the  Supreme  Court  back  where  the  Constitution  Intended 
It  lobe. 

I  am  tired  of  hearing  Hud  the  Supreme  Court  makes  ttie  “law  of  Hie  land.1' 
Senator  Jenner's  hill  would  give  the  States,  Congress,  executive  and  local 
branches  at  least  some  of  ttie  proper  Jurisdiction  which  they  should  have. 
Sincerely  yours, 

ttfttoRAti  C.  McLaituiimn. 


Davj.ab.Tkx. 

Senator  James  O.  Kastuand. 

CommffJiVon  Internal  Security, 

Dear  Senator  Eastland:  l  am  writing  you  to  say  that  I  am  In  favor  of  Senate 
Blit  'JO-IO  as  proposed  by  Senator  Jenner.  This  MU  Is  one  of  the  most  vital  yet 
proposed  In  favor  of  States  rights. 

Yours  very  sincerely, 

Mrs.  1 1  ark  y  C,  Smith. 


New  Kocim  u:,  X.  Y.,  February  2G,  1938. 

Senator  Jam  kb  O.  Eastland, 

Chainnot^  ./Mrffcfarg  Comwdffrr. 

United  State a  Smote,  R’ar/dwgfon,  D.  0. 

Dear  Senator  Eastland:  It  Is  encouraging  that  the  members  of  the  Judiciary 
Committee  have  cousented  to  public  hearings  on  the  Jeuner  Bill,  S.  204U.  Give 
this  bill  your  support 

This  action  is  necessary  lu  view  of  recent  performance  of  the  Supreme  Court. 
You  are  our  elected  representative  to  safeguard  the  Constitution  from  this  usurp- 
tion  of  power  by  this  Court  Do  not  fall  us. 

Y’ours  very  truly, 


Martha  M.  Fuhrer 
Mrs.  Raymond  A.  Fuhrer. 
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Terr ell,  Tex.,  February  2 7,  1958. 

I  Ion,  James  0.  Eastland, 

Cut  tat  State*  Senate, 

1  Vashtngton,  IK  O. 

My  Dear  Senator:  I  am  In  favor  of  llio  Senate  HIM  No,  2010  am  proj>oscd  by 
Hcimlor  Jenner  mul  urge  you  toHiipjwrl  It. 

Wry  truly  your*, 

Emily  H.  Oahtwhiomt 
M r*.  M,  Cartwright* 


Ht.  Hetkrsrijro,  Fla.,  March  /,  1958. 

Hon.  James  O.  Eastland, 
t/nttat  State*  Senate, 

Washington,  IK  0 . 

Dear  Senator:  Wo  Iioik?  your  Judiciary  Commit  too  will  report  favorably  on 
I lio  Jenner  hill  concerning  tho  Supremo Court. 

In  our  hmnhlo  opinion,  tho  Court  no  longer  Interpret*  I  ho  law  according  to  tho 
Constitution ;  hut  Ikih,  In  mnny  case*,  usurped  tho  power  of  Congre**  to  legislate 
laws. 

He*jKH‘tfu1ly  your*, 

Mr.  and  Mr«.  J,  L.  C ttftor.r. 


Hr.  rsTKiwBURo,  Fla.,  February  27,  1058. 

Hon.  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee, 

Washington,  D .  0 . 

Dear  Senator  Eastland:  May  I  strongly  urge  you  to  |>n*6  tho  Jenner  hill. 
If  thl*  hilt  Ih  not  imwkmI  tho  unhealthy  decision*  of  tho  Supreme  Court  will  go  on 
and  on. 

Let  the  Supremo  Court  ndinlnlfttor  tho  taws,  not  make  them.  That  power 
belong*  with  tho  State*  and  with  Congre**. 

I,  for  one  (and,  hollovo  we,  there  are  tnilKIons  of  American*  who  feel  a*  I  do) 
deeply  resent  and  am  most  alarmed  at  the  attitude  the  Supreme  Court  f*  taking 
toward*  communism  nud  States  right*.  After  all,  arc  they  Comrminf*t*  or  are 
they  not,  netlvely  plotting  to  overthrow  this  Government? 

Sincerely  your*, 

Sonntor  James  O.  Eastland, 

Elizabeth  C.  Marshall 


Houston,  Tex.,  March  /,  1958. 

Senator  James  O.  Eastland, 

Senate  Office  Huilding, 

Washington,  D.  C. 

Please  help  any  way  you  can  to  get  hill  S.  2640  out  of  Judiciary  Committee,  so 
thAt  Congress  can  have  chance  to  curb  power  of  renegade  Supreme  Court.  You 
cau  perform  great  service  now  and  to  future  generations  by  throwing  your  power 
behind  this  bill.  Article, 3,  section  2,  states  clearly  Congress  has  this  right. 

Mr.  and  Mrs.  Best  It.  Coats. 


Tacoma,  Wash.,  March  I,  1958. 

Dear  Senator  Eastland:  May  we  count  on  you  to  help  get  Senate  bill  2646 
(Jenner  bill)  to  the  door  of  the  Senate  for  a  vote? 

We  need  this  bill — we  need  your  help. 

Thank  you. 

Mrs.  P.  W.  Schwax. 


Dallas,  Tex.,  February  27, 1958 . 

Dear  Senator  :  I  am  in  favor  of  Senate  btll  2646,  Introduced  by  Senator  William 
Jenner,  and  also  the  provisions  of  S.  2616  of  this  bill,  and  do  hope  your  com- 
mlttee  will  att  favorably. 

Most  sincerely, 


Mrs.  L.  W.  Lcxt. 


1008 


LIMITATION  OF  APPELLATE  JURISDICTION 


Please  pass  the  Jenner  bill,  8. 2040, 


Tacoma,  Wash.,  February  28,  1058. 

Mrs.  Frank  L.  Poole. 


Jamaica,  N.  Y.,  February  28, 1958 . 


Dear  Sir:  I  trust  you  will  feel  It  your  duty  to  enact  bill  8,  2040  Into  law.  To 
many  of  ha  It  seems  lucrative. 

Respect fully  yours, 


Howard  J.  Shannon. 


Dallas,  Tex.,  February  27, 1958. 

I  nm  In  favor  of  Senate  bill  2040  a«  proponed  by  Senator  Jenner  nml  to  correct 
the  dangerous  Mallory  decision. 


Mrs.  Lyman  David  Rookra. 


Berwyn,  Pa.,  February  28,  1958 . 

Dear  Mr,  Senator: 

1  am  very  much  In  favor  of  bill  S.  2040  and  trust  It  will  soon  be  brought  to 
the  floor.  Please  Incorporate  this  note  In  the  hearings  on  S.  2040. 

Sincerely, 

Francis  S.  Rowland. 


Dayton,  Ohio,  February  27,  1958 . 

Dear  Senator:  I  am  most  Interested  In  the  present  Supreme  Court  situation 
and  nm  behind  you.  Congratulations  on  your  work  as  n  real  American. 
Respectfully, 


Frank  J.  Wobbrr. 


Dallas,  Tex.,  February  27,  1958 . 

I  am  In  favor  of  Senate  bill  2040  as  proposed  by  Senator  Jenner  and  to  correct 
the  dangerous  Mallory  decision. 


Mrs.  Ciias  E.  Turner. 


Dallas,  Tex.,  February  27,  1958. 

Dear  Senator  Eastland: 

I  am  In  favor  of  Senate  bill  2(H0  and  anything  else  you  can  do  to  curb  the 
Supreme  Court.  Thank  you  for  your  Invaluable  service  already  to  our  country. 

Edith  Jones  O’Donnell. 


Detroit  21,  Mxcil,  February  27, 1958. 

Senator  James  O.  Eastland, 

Watftfnyfon,  D.  <7, 

Dear  Senator  Eastland:  It  Is  Imperative  that  you  vote  in  favor  of  Senator 
Jeuner's  bill,  8.  2046.  to  limit  the  Jurisdiction  of  the  Supreme  Court,  It  seems  to 
me  that  the  latest  Supreme  Court  decisions  have  been  based  on  the  United 
Nations  Charter  Instead  of  the  Constitution  of  the  United  States  of  America. 
Let's  preserve  our  freedom  and  restore  to  Congress  the  duties  of  our  legislators. 
Very  sincerely  yours, 

Gertrude  Goodwin. 

_  Mrs.  C.  Guel  Goodwin. 


Berryyille,  Va.,  February  27, 1958. 

Senator  James  Eastland, 

Washington,  D.  0 . 

Dear  Senator  Eastland  :  I  want  to  go  on  record  as  favoring  bill  S.  2646. 
Very  truly  yours, 


Mrs.  Citables  E.  Harrison. 
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Dallas  25,  Tex,,  February  28, 1058. 

Senator  James  O.  Eastland, 

Committee  on  Internal  Security, 

Washington,  I).  0 , 

Dear  Senator  Eastland:  My  h  unbuild  and  I  wish  to  express  ourselves  as  being 
In  favor. of  Spnato  bill  H-  2040  ns  pro|»paed  by  Keuator  William  Jeimer,  on  which 
hearings  are  now  being  held  by  the  Internal  Security  Committee. 

Wo  deplore  the  weakening  of  the  Smith  Act  by  the  Supreme  Court,  and  ask  that 
you  Include  111  H.  2040  provisions  for  correcting  this  dangerous  decision. 

Yours  very  truly, 

Elizabeth  M.  Thompson. 


Oak  Park,  III.,  February  20, 1058 . 

Senator  James  O.  Eastland. 

Honorable  Sir:  We  support  Senator  Jenner's  bill,  S.  2040,  to  limit  the  Juris¬ 
diction  of  the  Supreme  Court  In  live  areas,  namely :  A,  It,  C,  I),  K. 

Very  truly  yours, 

Mr.  and  Mrs.  James  I).  Mol  tow  am* 


Dai.la8  6,  Tex.,  February  28, 1058 . 


Dear  Senator  Eastland:  I  deplore  the  encroachment  of  the  Supreme  Court 
on  the  civil  rights  of  the  American  people.  I  beg  that  your  committee  will  act 
favorably  on  Senate  bill  2040  as  pro)x>sed  by  Senator  Jenner. 

There  are  thousands  of  American  citizen*  who  are  outraged  by  recent  deci¬ 
sions  of  this  Court  and  by  Its  complete  disregard  of  the  Constitution  of  our 
United  States  such  as  the  Mallory  decision,  the  weakening  of  the  Smith  Act, 
the  so  called  Civil  Rights  decision,  and  on. 

For  the  sake  of  iny  children  and  all  the  future  citizens  of  our  Nation,  some¬ 
thing  must  be  done  to  protect  the  people  and  the  Slates — so  please  put  some 
teeth  Into  this  bill  so  that  the  Tenth  Amendment  to  our  constitution  can  bo 
restored  to  a  reverenced  dignity  of  fact,  rather  than  fiction. 

Moat  sincerely  yours, 


Mrs.  Evelyn  Taylor. 


Ridoecrest,  Calip.,  February  26, 1958. 


Referring  to  S.  2<H0,  w  ish  to  express  approval  of  your  efforts  to  limit  the  power 
of  the  8upreme  Court. 


Darwin  Elder, 
Ridgecrest,  Calif . 


Senate  Judiciary  Committee, 

Washington,  I).  C . 


West  Lafayette,  Ind. 

February  27, 1958. 


]>EAk  SB&VBy  all  means  pass  the  Jenner  bill  relative  to  the  Supreme  Court. 
Also  we  want  no  Summit  Conference.  I  recommend  that  the  Senate  pass  a 
bill  prohibiting  the  President  from  attending  such  meeting. 

Work  for  disarmament  with  Inspection. 

Truly  yours, 


Cecils  Mae  Jordan. 


February  26,  195a 

Senator  Eastland  :  We  write  to  ask  you  to  please  support  Senator  Jenner's 
bill  to  limit  the  powers  of  the  8upreme  Court. 

We  are  sure  many  of  their  decisions  recently  hare  been  procommunlstlc, 
so  please  put  our  note  for  Senator  Jenner's  bill. 

Mrs.  David  Gillette. 

La  Verne,  Calf/. 


21 7M — 58 - 62 
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Nan  Fernando,  Came.,  February  25,  1958. 

Senator iIamkh  O.  Ranh. and, 

Washington,  D.  0. 

Hear  Senator:  I  urge  you  and  your  committee  lo  ml  favorably  nil  Senate  Mil 
S,  2010.  H  Is  altsolutcly  rssonllnl  Hint  wo  honest  loyal  Americans  liavo  our 
rights  mul  those  of  our  ehlhlren  protected  against  the  socialistic  whims  of  tho 
present  inemlH'rs  of  tho  Supreme  Court. 

Sincerely, 

Mahon  II.  Suonnwin. 


lion.  John  t«.  McCikm.an, 
Washington,  /).  C. 


Ml.  I>0HAIS»  ril  AMUKIMlK  Tom  mkkck. 

HI  Dorado,  Ark.,  Hvhntarg  27,  //UN. 


I  Ik  ah  Senator  Mrri.KM.AN  :  I  Imvo  Just  reml  with  tnneh  Interest  the  report  of 
the  hearing  on  S.  *JI1I(I  which  contains  a  statement  liy  Senator  Jeuticr  of  Indiana. 
It  ts  certainly  time  that  some  action  was  started  to  curb  Iho  arbitrary  ami  Ill- 
considered  decisions  of  tho  Supreme  Court,  osj>eolnlly  as  they  nullify  the  efforts 
of  our  States  to  regulate  their  own  Internal  affairs. 

It  Is  my  hope  that  the  hearings  now  being  conducted  by  Senator  Past  land  will 
produce  some  concrete  results.  It  was  never  the  Intention  of  our  Constitution 
Hint  the  Supreme  Court  ursnrp  the  functions  of  the  legislative  branch  of  our 
Government  or  Interfen'  with  the  (fovernment  of  our  AH  sovereign  Slates,  ff  you 
do  nothing  else  during  Ihls  session  of  I  he  Congress,  please  fry  to  restore  the  tradi¬ 
tional  democrats  policy  of  our  Government.  Otherwise  Federal  bureaucratic 
control  will  soon  he  extended  to  every  phase  of  nnr  social,  political,  and  economic 
life. 

WUh  kindest  regards,  l  remain, 

Sincerely  yours. 


Cl.APUK  M.  llARWElL. 
CArf/nmtn,  Fuhtte  Affairs  nirhian. 


Hon.  James O.  Kahti  anp, 

Comm/fffV  on  Internal  Security, 
Washington,  i).  (7. 


I>ai  i-as,  Tex.,  February  26,  //UN. 


Pear  Sknator  N asti. an n :  I  am  very  much  In  favor  of  S.  2010  ami  hojio 
you  will  exert  all  effort  possible  toward  Its  ultimate  success. 

Yours  very  truly. 


Mrs.  K.  I/.  Yohk. 


Plymouth  Mkktino,  Pa.,  February  27,  1958. 
Jewel  ary  Com  mittef.  ok  U.  S.  Senate: 

Gentlemen  :  Wilt  yon  please  recommend  to  the  full  Senate  that  the  Senate  MU 
2010  l»o  passed. 

It  ts  very  Important  to  us  In  this  community.  We  have  subversives  In  our 
midst. 

Very  truly  yours, 

KniTii  S.  Sawykk. 
Fred  S.  Sawyer. 


Plymouth  Meeting,  Pa.,  February  26,  1958 . 

Judiciary  Committee, 
raffed  Stales  Swatc, 

Senate  Office  Iiuttding , 

ir<Ji*fM0/OH  25,  D.  0. 

Gentlemen  :  We  urgently  request  that  you  recommend  to  the  full  Senate  that 
the  following  bill  be  passed :  Senate  bill  2046. 

Thanks  for  your  support. 

Very  truly  yours, 


Mr.  and  Mrs.  Irving  Raphael. 
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Plainkjemi,  Ind.,  February  28t  1DSH. 
Sf.natr  ! ni kknai,  Security  Huiicommittek,  * 

WatUinytan,  />.  0. 

Uk.nti.kmkn:  'Hie  Supreme  Court  1ms  gone  too  far,  Its  time  that  their  wing* 
were  ellpjted,  I  don’t  like  It  olio  hit,  In  their  decision*  on  these  lousy  "Heds” 
they  have  ciuuwnI  the  ten  dent  to  l>c  turned  loose,  giving  them  another  chance  to 
try  and  overthrow  our  form  of  government.  Uet  Mdml  the  llnnornldo  WII- 
Mum  K.  Jeimer’s  hill,  rind  then  wo  enti  get  hack  onre  again  to  tho  Constitution. 

Some  day  In  tho  near  future,  thexe  wise  men  of  the  Supreme  Court  will  he 
elected  hy  Urn  |»coptc,  Instead  of  being  npj  minted  hy  the  President.  Thin  way, 
the  Court  will  not  be  Jammed,  like  It  hna  been  In  the  pant. 

!  mu  nil  American,  I  was  born  In  this  country,  I  believe  In  the  ConHtltutlon, 
nnd  I  for  one  will  fight  to  the  Inst  ditch  to  preserve  It.  So  In  closing,  f  say,  push 
Mils  hill  of  Senator  .tenner,  get  It  over,  make  It  n  Inw,  then  tho  Hupromn  Court 
wilt  have  to  nhtde  hy  the  Constitution. 

Thanks. 

Meorok  A.  Tires. 

I  am  n  cltlr.cn,  n  voter,  n  taxpayer,  a  conservative  Itepuhllcnn,  a  jmf riot,  nnd 
n  veteran  of  World  War  I  nnd  World  War  II. 


iMUANAroMB  *J.  Ixn.,  February  28,  19Z8. 
Senate  Internal  Security  Committee, 

The  Senate,  Washington,  #1.  C. 


Mf.ntlkmkn  :  me  register  my  request  that  the  | rowers  of  the  Supreme  Court 

l>e  limited.  I  am  In  favor  of  the  .Tenner  bill. 

It  ap]>enrs  to  mo  very  obvious  that  tho  State  of  Arkansas  does  not  have 
enough  schools;  they  never  were  known  to  have  anything,  so  to  send  tho  United 
States  Army  down  there  to  force  the  Stnte  to  educate  Ihe  Negroes  simply  makes 
more  obvious  their  physical  ImjiosKlblllly  of  iterfonnnncc  position. 

The  JiiiiKiKxIhlllty  of  i>erforinnnce  In  this  matter  for  them  Is  Just  as  obvious 
In  me  ns  Is  lids  segregation  mill  Integral  Ion  question  expressed  today  ns  educa¬ 
tion  of  ihe  blacks  in  the  same  classrooms  with  the  whites  Is  Just  a  twisted  way 


of  expressing  the  old  ultimatum  of  the  Herber  pirates  and  vandals  on  their 
Intended  victims  Hint  the  whites  should  be  forced  to  go  to  school  with  the 
blacks. 

It  gets  down  to  where  I  think  the  Supreme  Court  must  have  been  under 
duress  when  they  handed  down  this  decision.  They  certainly  have  Inadequate 
protection  against  this  sort  of  thing.  These  Iterber  pirates  may  have  been 
driven  off  the  high  sens  by  the  United  States  Navy,  but  they  appear  to  have 
started  operations  ns  the  controlling  force  known  as  the?  Comlnform  that 
controls  the  Communist  Parly. 

I  certainly  am  In  favor  of  limitations  on  the  Supreme  Court  ns  a  means  of 
rescuing  the  country  from  the  terrorist  Influence  of  the  Communist  Party. 

Cordially  yours, 

John  P.  Donnell. 


Jamestown,  .Y.  V.,  March  /,  19S8. 

Senate  Intern  at.  Security  Subcommittee, 

Washington,  /).  C. 

Urntlemen:  Since  the  Warren  brand  of  Supreme  Court  now  based  decisions 
vitally  effecting  American  rights  upon  communistic  manifestos  Instead  of  law. 
It  Is ‘essential  that  immediate  passage  of  the  Jenner  bill  become  effective  to 
protect  American  tights  and  national  stability  from  Ike’s  Modem  Itepubl  lean  Ism. 
Kindly  take  steps  for  Immediate  passage  of  the  bill. 

Sincerely, 

Kari.e  W.  Oagf. 


Cucamonga,  Calif.,  February  2 7, 19o8. 

Dear  Mr.  Kasti.anu:  I  heartily  endorse  the  Jenner  bill  llndtlug  the  appellate 
jurisdiction  of  the  Supreme  Court— S.  2646.  The  time  has  come  that  these 
Important  hearings  be  held. 

I  wish  your  committee  the  success  you  need. 

Yours  sincerely, 


Mrs.  C.  Norman  Abbott. 
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A.  M.  Kidder  A  Co., 

•  Tampa,  Ft  a.,  Febtvary  28,  1958. 

Senator  Nahti.and, 

Vha frwo n,  internal  Security  Subcommittee, 

Senate  Office  llultdlny,  H’diMapfcm,  IK  0. 

Dear  Senator:  I  have  rend  Mr.  Arthur  II.  Demi’s  statement  ns  well  rm  (ho 
statement  of  Mr.  Thomas  N.  Harris,  general  counsel  of  din  AKLCIO,  with 
reference  to  the  Mil  Introduced  hy  Heimtor  Jemier. 

I  ho|K>  mid  trust  that  tills  will  have  no  effect  on  the  thinking  of  your  com¬ 
mittee.  Our  United  Hinton  Supreme  Court  (or  mil  It  our  United  Hinton  MKx- 
t  rente"  Court,  If  you  prefer)  tan  a  alremly  caused  h  grout  deal  of  chnos,  ho  much 
ho,  thnt  It  will  trtke,  I'm  Afraid,  many  yearn  to  repair. 

Here  In  hoping  the  Jenner  Mil  will  lie  voted  on  fnvornMy. 

Sincerely  you  re, 

O.  W.  Kuhn. 


Dallas  5,  Tkx.,  February  27, 1958. 

Sir:  My  husband  and  I  approve  Heimte  hill  No.  ft  Ml.  Hon  ho  Include  In 
8.  ftlld  provisions  for  oor  rend  lag  the  Mallory  decision. 

Yours  truly, 

IiKlahel  (Mrs.  H.  1>.)  Sheridan. 


Dalits,  Tkx.,  February  2S,  1958. 

Mv  Dear  St: nato*  Kastlaxii:  I  am  henrtlly  In  favor  of  Hennte  Ml!  ftMU  iih 
proinmed  hy  Heimtor  Jenner  and  urge  you  to  exert  every  effort  to  have  It  imased. 
Sincerely, 


Mrs.  Allan  M.  Grayson. 


Dallas  U,  Tkx.,  February  27,  1958. 

Senator  Jamka  O.  Eastiand, 

CAnfrmim,  Subcommittee  on  internal  Security, 
lroAAtNpfoa,  b.  V . 

Dear  Sir:  The  security  of  our  Nation  Is  In  such  danger  from  the  power 
usurped  by  the  branch  of  our  Government  that  should  Im  moat  trustworthy. 

Kor  this  reason  I  respectfully  ask  that  you  use  your  best  efforts  to  get  the 
Jenner  bill  limiting  the  power  of  the  Supreme  Court  onto  the  door  oh  early  an 
possible. 

Sincerely, 

Dairy  M.  Reedy. 


Senator  James  O.  Kastiand, 

Chaii'tHon  Internal  Security  Committee 


Dai.lak,  Tkx.,  February  27, 1958. 


Dear  Sir:  1  am  In  favor  of  Senate  bill  S.  ftMtl  as  promised  hy  Senator  Jenner 
which  Is  before  your  Committee  for  study.  Everyone  I  talk  to  deplores  the 
weakening  of  the^mlth  Act  by  the  Supreme.Court. 

Sincerely, 

Vivian  It.  Harnkns. 

(Mrs.  Ronald  B.) 


Dallas,  Tex.,  February  27,  t958. 


Senator  James  O.  Eastland. 

Comn*f/fre  on  Internal  Security 

Senate  Office  Htdg .,  IVdA/kfagfon,  IK  (\ 

Dear  Senator  Eastland:  I  am  heartily  In  favor  of  S.  204(1.  Also,  I  deplore 
the  weakening  of  the  Smith  Act  by  the  Supreme  Court.  Please  add  provisions 
to  S.  2(V4$  to  correct  this  dangerous  decision. 

Sincerely, 

Ellen  o.  Ferguson. 

(Mrs.  Ted  B.) 
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Indianapolis,  Ind.,  February  28,  1058. 

SENATE  INTERNAL  SECURITY  HUHCOMMITTEK, 

Washington,  1).  0. 

Gentlemen :  Just  allot  hot  loiter  from  Indiana  In  fn  vor  of  the  bill  Introduced 
by  Senator  Jenner.  Hurely,  fhero  muni  bo  Home  way  to  Atop  the  subversive 
ucIIoiim  of  men  like  Wnrron  mid  other*  In  the  Supreme  Court  of  the  United  States. 
Respectfully  yours, 

Richard  F.  H ckit.ro. 


Fort  Worth,  Tex.,  February  28,  1058. 

Gentlemen  :  Please  give  due  consideration  to  Hennte  Jenner'*  MU  H.  2040 
curbing  tho  tiowera  of  llie  Supremo  Court,  hr  I  mil  syinjwithetlc  with  tho  general 
purposes  of  tills  bill. 

I  nI*o  tiellove  that  n  proiwwil  to  npiiolut  these  Justices  for  n  term  such  as  2  or 
4  years,  rather  than  the  "lifetime"  position  they  now  hold,  would  meet  with  favor 
of  the  people — great  favor  t  should  say. 

Yours  truly, 

II.  V.  Uarpow. 


Tulsa  Okia.,  March  /,  1958 . 

SENATE  INTERNAL  SECURITY  SUBCOMMITTEE 

Washington,  11.  V . 

Gentlemen:  I  aui  very  much  In  favor  of  impeaching  the  Supreme  Court 
Justices— that  Is  If  you  have  the  courage  to  do  so.  If  not,  pass  the  Jenner  bill. 
We  have  had  enough  of  their  Communist  decisions. 

Respectfully, 

Mrs.  Geobor  W.  Ham. 


We  sincerely  endorse  the  Jenner  bill,  8. 2040. 


Fort  Worth,  Tex. 
Mrs.  Jud  Perrt  and  Family. 


Miohioantown,  Ind.,  February  28, 1958. 

Hear  Sirs:  We  slrongly  favor  the  Jenner  bill  that  would  curb  the  Supreme 
Court. 


Sincerely, 


Mr.  and  Mrs.  C.  IIollrn back. 


Dallas,  Tex.,  February  28, 1958. 

Senator  James  O.  Hastiand, 

Committee  on  Internal  Security, 

Senate  Office  Building,  Washington,  D.  O. 

Hear  Senator  Kabtiand:  1  attach  a  great  deal  of  ImiK>rtance  to  S.  2040, 
and  I  fully  appreciate  your  effective  work  In  this  resjiect.  1  would  urge  you 
to  continue  unlit  a  satisfactory  bill  has  been  passed. 

Very  truly, 

Kllkn  Ray  Cook. 


Dallas,  Tex.,  February  2 7, 1958. 


Dear  Sklatoh  Kabti.and:  We  are  In  favor  of  Senate  bill  2010  as  proposed  by 


tho  Hon.  Senator  Jenner. 

Wo  deplore  the  weakening  of  the  Smith  Act  by  the  Supreme  Court  and  we 
greatly  resent  the  Supreme  Court’s  recent  Mallory  decision.  Please  Include  In 
Senate  bill  2040  provisions  for  correcting  this  dangerous  decision. 

Sincerely  yours, . 

Mr.  and  Mrs.  J.  W.  Hick  max. 


Li  vinos  ton,  Mont.,  February  20, 1958. 

Senate  Internal  Security  Committee, 

Washington,  D .  C. 

Gentlemen:  I  wish  to  express  my  approval  of  blit  8.  2040,  presented  by 
Senator  Jenner,  and  most  earnestly  pray  that  It  wlU  become  a  law’. 
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It  Is  encouraging  to  know  that  an  effort  is  being  made  to  keep  at  least  011c 
department  of  our  Government  within  the  bounds  of  the  Constitution. 

Mny  all  of  the  fine  parts  of  the  amendment  be  made  n  law  and  put  Into  opera¬ 
tion  and  so  give  back  to  the  people,  confidence  and  hope  that  constitutional 
government  may  eventually  be  restored  to  America. 

Sincerely  yours, 

Mrs.  Georqf.  B.  Wright. 


Dallas,  Tex.,  February  28, 193$. 

Senator  James  O.  Eastland, 

Committee  on  Internal  Security, 

Senate  Office  Building,  IPajAfn^fon,  D.  C . 

*  Dear  Senator  Eastland  :  May  I  urge  you  to  use  your  good  offices  to  do  every¬ 
thing  possible  for  the  passage  of  Senate  bill  2646,  proposed  by  Senator  Jenner. 

I  do  not  believe  it  is  necessary  to  urge  you  personally  to  do  all  you  can,  but  it 
may  be  helpful  to  you  to  know  how  wide  a  segment  of  the  public  wants  this  bill  ' 
passed. 

Sincerely, 

John  William  Rogers. 


St.  Petersburg,  Fla,  J/arcJi  3,  195$ 


Hon.  James  Eastland, 

Chairman ,  Committee  on  Judiciary, 

Senate  Building,  Washington ,  D.  C. 

Sentiment  of  all  our  friends  is  favorable  towards  speedy  affirmative  action 
upon  S.  2046  returning  thereby  to  constitutional  Government. 

Dr.  and  Mrs.  Alvin  L.  Mill*. 


Dallas,  Tex.,  March  3, 195$. 


Senator  James  O.  Eastland, 

Subcommittee  on  Infernal  Security, 

Senate  Office  Building,  Washington,  D .  0. 


Heartily  in  favor  Resolution  S.  2646,  thank  you  for  your  support. 

Mrs.  Wm.  A.  Blakley. 


St.  Petersburg,  Fla.,  March  2,  1958. 

Senator  James  o.  Eastland. 

Chairman  of  Committceof  the  Judiciary, 

Senate  Office  Building,  Washington,  D.  G, 

Our  Constitution  gives  to  Congress  the  full  uuchallengable  power  and  respon¬ 
sibility  to  regulate  by  law  the  appellate  jurisdiction  of  the  Supreme  Court. 
I  ask  your  Committee  on  the  Judiciary  to  take  affirmative  action  upon  Senatee 
bill  S.  2646. 

Mrs.  Margaret  G.  Royals. 


Slay  &  Co. 

Dallas,  Tex.,  February  27, 195$. 


Hon.  James  O.  Eastland, 

Com  m  U tee  on  Interna  I  Security, 

Senate  Office  Building,  Washington,  D.  C . 


Dear  Senator  Eastland:  I  am  heartily  in  favor  of  the  passage  of  Senate 
bill  No.  2646  as  proposed  by  Senator  Jenner  redefining  the  power  of  the  Supreme 
Court. 

Instead  of  interpreting  our  laws  which  is  the  fundamentals  of  the  Supreme 
Court,  it  has  been  strictly  an  enforcement  body. 

This  change  has  been  needed  for  a  long  time.  In  fact  we  need  a  definite 
whittling  down  of  Federal  power  and  spending,  and  the  return  of  more  and 
more  power  and  jurisdiction  to  the  States.  This,  ns  you  know,  was  the  purpose 
of  our  Constitution  and  our  Bill  of  Bights,  both  of  which  for  the  last  few  years 
have  been  delegated  to  the  background. 

Yours  very  truly, 


Frank  C.  Slay. 
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Hon.  James  0.  Eastland, 

Washington,  D .  C. 


Dallas,  Tex.,  February  27,  1938. 


Pear  Senator  Eastland:  As  chairman  of  Ihe  Internal  Security  Committee,  It 
Is  my  understanding  that  you  are  now  holding  hearings  on  Senate  hilt  S.  2040  as 
proposed  by  Senator  Jenner. 

it  is  my  fervent  hope,  as  well  ns  that  of  all  of  my  friends  with  whom  I  have 
discussed  this  matter,  that  this  bill  will  be  passed  on  favorably.  In  the  light  of 
past  events  It  is  certainly  hoped  that  you  will  do  everything  in  your  power  to 
see  that  this  bill  Is  passed. 

Thanking  you  very  much,  I  am, 

Yours  sincerely, 


Darby  H.  Lacey,  Jr. 


Dallas,  Tex.,  March  2, 1958 . 

Hon.  James  O.  Eastland, 

Committee  on  Internal  Security,  Washington,  D .  C. 

Dear  Senator  Eastland  :  I  am  definitely  in  favor  of  Senate  bill  S.  2040  ns 
proposed  by  Senator  Jenner.  I  greatly  resent  the  weakening  of  the  Smith  Act 
by  the  Supreme  Court  so  that  Communists  are  permitted  their  freedom  to  overtake 
this  country  and  I  greatly  deplore  the  decision  of  the  Supreme  Court  known  as 
the  Mallory  decision,  which  ties  the  hands  of  police  in  combating  the  beatings  and 
“muggings”  of  peaceful  citizens.  Please  Include  provisions  to  correct  these 
dangerous  decisions. 

If  there  is  to  he  freedom  for  Communists,  then  there  must  be  freedom  for 
non  Communlsts  to  walk  our  streets  without  fear  of  their  lives.  Let’s  restrict 
the  Supreme  Court  so  that  our  country  is  again  free  and  is  a  government  "of  the 
people,  by  the  people,  and  for  the  people.” 

Sincerely, 


Lucile  Deadest. 


Acton,  Ind. 

To  the  counsel  of  the  Internal  Security  Subcommittee: 

Dear  Sirs:  I  wish  to  register  my  most  emphatic  support  of  Senate  bill  2G40. 
Sincerely, 

C.  S.  Hutchinson. 


Walton,  N.  Y.,  March  8, 1958. 

IIon.  James  O.  Eastland, 

Chairman,  Committee  on  Internal  Security , 

Washington,  D .  C. 

Dear  Senators  I  am  wholeheartedly  in  favor  of  Senate  bill  No.  2040,  as 
proposed  by  Senator  Jenner  and  I  respectfully  ask  you  to  do  all  you  can  to  have 
it  passed.  I  also  respectfully  ask  you  to  include  in  that  bill,  provisions  to  correct 
the  very  dangerous  decision  of  the  Supreme  Court,  known  as  the  Mallory  decision. 
This  is  of  vital  Importance  to  <:  ur  people  and  to  our  Nation. 

I  thank  you  for  your  attention  to  this  vital  matter. 

Yours  respectfully, 


Charles  O.  Tittle. 


Dallas,  Tex.,  March  S,  1958. 

Senator  James  O.  Eastland: 

Dear  Sir:  I  am  in  favor  of  S.  204G  and  hope  you  will  lend  it  your  support. 
As  chairman  of  the  Senate  Committee  on  Internal  Security,  you  are  in  a 
position  to  help  a  great  deal  with  this  very  important  bill  proposed  by  Senator 
Jenner. 

Thank  you. 

Sincerely, 


Florence  N.  Merrill, 


New  Orleans,  La.,  March  8, 1958. 

Senator  James  O.  Eastland, 

Sir:  I  am  In  favor  of  the  "Jenner  Bill”  due  to  be  taken  up  by  your  committee 
this  month. 
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I  feel  the  appellate  Jurisdiction  of  the  supreme  court  should  be  limited  in 
certain  respects  now,  to  avoid  a  slow  but  sure  avalanche  of  questionable  deci¬ 
sions  in  the  future. 

Sincerely, 

IVXSSON  MYSINQ. 


Terrell,  Tex.,  if  arc*  /,  1958. 

Hon.  JAME8  0.  EA8TLAND, 

Washington,  D.  0. 

Dear  Sir:  please  use  every  means  at  your  command,  to  curb  the  powers  of 
our  present  Supreme  Court. 

I  heartily  favor  passage  of  the  Bill  S.  2646. 

Sincerely  yours, 

Mary  V.  McClunq. 


Dallas,  Tex.,  March  1 ,  1958 . 


Senator  James  O.  Eastland, 

Committee  on  Internal  Security, 

Senate  Office  Bldg.,  Washington,  D.  C. 

Please  also  Include  In  S.  2646  provisions  for  correcting  the  Smith  Act.  I  am, 
we  both  are,  In  favor  of  Senate  bill  No.  2646  as  proposed  by  Senator  tenner. 

Mr.  &  Mrs.  V.  T.  Draper. 


San  Marino  9,  Caup.,  March  5,J958. 

Senator  James  O.  Eastland, 

Senate  Office  Bldg.,  Washington,  D.  C. 

Dear  Senator  :  Senator  Jenner's  bill  2646  to  limit  the  powers  of  the  Supreme 
Court  Is  surely  what  we  need  until  we  have  a  Supreme  Court  Moyal  to  our 
Constitution. 

I  am  sure  that  you  are  for  It  and  will  do  your  best  to  get  it  passed  . 

Success  to  you ! 

Sincerely, 

Ethel  Roster  man, 


N.  Adams,  Mass.,  March  2, 1958.  . 

Re:  S.  2646  (Supreme Court) 

Hon.  Lkverctt  Saltonstall, 

Senate  of  the  Cnlfed  States, 

Washington,  D.  C. 

Dear  Senator  Saltonstall:  This  letter  is  written  with  reference  to  the  above 
named  bill,  S.  2646,  introduced  by  Senator  Jenner  and  now  up  for  hearings  be¬ 
fore  the  Judiciary  Committee.  In  behalf  of  the  members  of  this  family,  may 
I  just  tell  you  we  believe  every  member  of  Congress  should  get  back  of  this 
legislation,  In  the  public  Interest  There  Is  nothing  more  needed  at  this  moment 
than  legislation  to  repair  the  damage  done  to  our  judicial  structure  and  to  the 
national  security  by  a  whole  series  of  recent  Supreme  Court  decisions  which 
strike  directly  at  the  Constitution  Itself.  I  shall  name  only  a  few — one  of 
which  the  Congress  has  already  been  forced  to  do  something  about,  (Jencks — 
FBI  Files).  They  are  the  Watkins,  Slochower,  Nelson,  Sweezy,  Konlgsberg, 
and  several  Smith  Act  decisions.  There  are  many  more,  covering  many  fields 
of  law. 

The  public  has  been  left  without  protection  In  the  fact  of  subversion  and 
general  criminality,  the  rights  of  the  states  have  been  trampled  upon— in  a 
manner  that  is  so  shocking  as  to  be  almost  unbelievable.  One  can  only  conclude 
that  the  present  membership  of  the  Supreme  Court  Is  so  obviously  ignorant  of 
the  nature,  techniques  and  method  of  operation  of  the  Communist  conspiracy 
as  to  require  direct  congressional  action  to  provide  the  constitutional  protec¬ 
tion  due  the  people.  And  certainly,  unless  the  Congress  does  something,  its  own 
prerogatives  and  functioning  will  remain  so  impaired  in  the  field  of  investiga¬ 
tion  as  to  be  practically  worthless. 

Under  these  circumstances,  the  Jenner  Bill  provides  the  only  effective  solution 
to  this  particular  kind  of  problem.  It  may  seem  drastic,  but  it  certainly  is 
not  unconstitutional,  and  it  Is  no  more  drastic  than  some  of  the  unconscionable 
Supreme  Court  actions  that  gave  it  birth. 
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No  mater  what  we  maj  do  in  the  way  of  defense,  foreign  aid,  etc..  If  we 
leave  ourselves  naked  to  Communist  subversion,  as  the  Court  has  done  by  these 
decisions— we  will  quite  surely  go  the  way  that  other  nations  have  gone  before 
us — nations  free  like  us — free  but  foolish. 

AU  that  is  necessary  is  a  short  V>ok  at  recent  history.  A  perfect  cast  study  is 
provided  In  the  remarkable  book  vgoviet  Russia  in  China”  by  one  who  should 
know^-Chi&ng  Kal  Shek. 

.  .  (Signed)  Katherine  H.  Joslin. 


Dallas,  Tex.,  February  tS ,  1958. 

Dear  Senator  Eastland:  As  a  member  of  the  Public  Affairs  Luncheon  Club 
of  Dallas,  I  am  very  much  interested  In  the  successful  passage  of  Senate  bill 
No.  2640  ns  proposed  by  Senator  Jenner, 

The  weakening  of  the  Smith  Act  by  the  Supreme  Court  is  another  cause  for 
anxiety.  We  hope  you  will  include  relief  from  this  situation  In  S.  2646. 
Gratefully, 

(Mrs.)  Burdah  M.  Adams. 


Phoenix,  Abie.,  March  1 , 1958. 

Hon.  James  O.  Eastland, 

United  States  Senator , 

Sena td-Ojfioe  Building,  Washington.!).  0. _ 

Dear  Senator  Eastland:  Maay^ofus  in  theTS&thutest  urge  you  to  support 
legislation  to  regulate  by  lajrtne  appellate  jurisdiction  thcNInpreme  Court*  I  am 
enclosing  a  petition  whlpNis  far  from  complete,  because  I  know  your  committee 
Is  already  holding  hepnngs.  It  would  be  possible  to  secure  ma£y  many  more 
signatures  if  time  permitted. 

s\of  heatings  concerning* 
la!  of  great  i 
of  com  muni 
number  of 
>'mater!aL^ 

Anne  P.  KoV 

ires  of'£t  phoenix' residents.) 


I  have  recelvedylbr  several 
Soviet  activity  irr  the  United 
they  have  deepened  my 
country.  I  give  these  b< 
see  the  problem  much  cle; 

Uitimmy  -yours, ' 

(The  petition  referred  to  contali 


Hon.  James  O.  Eastland, 

Senate  Judiciary  Go^nmittee, 

Semite  Office  Buttdiny/washiMtopi, 
Dear  Senator  EASTLAvn^Thls  is  toiet 
you  will  support  and  vote  for  the  Jenner  JtfiLx 
Sincerelr 


scope  of 
rest  and 
in  our 
people 


March  4, 1958. 


nestly  ho  e  that 


HALL 


Dallas,  Tex.,  Feb  ry  t8 , 1958. 

Senator  James  0.  Eastland, 

Committee  on  InternalSgcurity, 

Senate  Office  BuUdinffrWoshinyton,  D.  O. 

Dear  Sir  :  I  am  heartily  in  favoroTSenate-bHl  N6T&46,  as  proposed  by  Senator 
William  Jenner. 

The  Supreme  Court,  with  Its  present  members,  must  be  curbed  for  the  good  of 
the  United  States  of  America. 

Yours  very  truly, 


Neoma  Pennt. 
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West  Hartford,  Cons,,  March  4,  1958. 


Hon.  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee, 

Senate  Office  Bttitding,  Washington,  />.  0. 
Dear  Sir:  I  urge  you  to  vote  for  the  Jenuer  bill. 
Respectfully  yours, 


On arloti®  I j.  Allino. 


North  A  hi  no  ton,  Make.,  February  28,  tD58. 


Hon.  James  O.  Eastland, 

Chairman,  Judiciary  Committee , 

Semite  Office  It u tiding,  Washington,  /).  6*. 

Dear  Chairman  Eastland:  The  Mnimmooskeaglu  Chapter  of  the  Massnchu* 
setts  Committees  of  Corrcsimmlence,  un  affiliate  of  the  Amerleuu  Coalition  of 
Patriotic  Societies,  demand  approval  aud  passage  of  Senator  Jeunpr’s  S.  2640-~ 
a  Mil  to  “limit  the  npjKdlate  jurisdiction  of  the  Supreme  Court  in  certain  cases: 
investigative  functions  of  the  Congress,  the  security  program  of  the  executive 
branch  of  the  Federal  Government,  State  nntlsubverslvo  legislation,  and  the 
admission  of  persons  to  tho  practice  of  law  within  Individual  States." 

We  request  you  to  make  this  written  statement  n  part  of  the  testimony  sup¬ 
porting  S.  2040  aud  we  ask  for  early  imssage  by  the  United  States  Congress. 

Our  country  must  be  protected  from  the  “hooligan  rulings"  of  the  present 
Supreme  Court.  We  demand  Impeachment  proceedings  t>e  Instituted  against 
the  members  for  tbelr  usurpation  of  the  power  to  make  laws.  Only  tho  Con¬ 
gress  of  tho  United  States  has  power  to  write  aud  enact  our  laws  and  that 
authority  must  be  reclaimed.  ~ 

Yours  truly, 


A.  Richard  Merrill, 
Chairman,  Manomooskcagin  Chapter, 
Massachusetts  Committees  of  Correspondence, 


San  Gabriel,  Calif.,  March  3, 1958 . 

Senator  James  O.  Eastland, 

Senate  Office  Building,  Washington ,  Z).  0 . 

Dear  Senator  J.  Easti  and  :  Please  see  that  Senator  Jenner’s  bill  S.  2040  gets 
to  the  Senate  floor  Immediately. 

This  bill  is  most  Important  in  limiting  the  encroachment  of  the  Supreme  Court 
In  the  rights  of  the  States. 

Sincerely, 

Elsie  Jo  Driscoll. 


Senator  James  O.  Eastland, 
Senate  Office  IJultding, 
Washington,  D.  O, 


March  3,  1058. 


Dear  Senator  Eastland:  I  respectively  urge  that  you  support  Jenner  bill 
S.  2046,  both  in  committee  and  also  after  it  gets  out  on  the  Senate  floor  for 
action. 

Unless  we  curb  the  actions  of  the  Supreme  Court,  we  will  continue  to  lose 
our  freedoms  one  by  one! 

Sincerely, 

Charlotte  E.  Martinalich. 
Edward  H.  Marinalich. 


Sandboro,  Ind.,  Afore*  1, 1958. 

Dear  Senator  Eastland:  It  is  our  hopes  and  prayers  that  Congress  will 
act  without  fall  to  pass  the  Senate  bill  S.  2646,  as  we  are  much  concerned 
and  alarmed  at  the  actions  of  the  members  of  the  Supreme  Court. 

We  consider  these  men  in  the  Supreme  Court  the  greatest  threat  to  our  free¬ 
doms.  We  feel  it  Is  the  duty  of  the  men  in  Congress  to  act  immediately  in 
the  way  the  Constitution  gives  you  power,  to  prevent  further  damage  from  this 
court  so  favorable  to  Communists. 
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It  Is  time  for  p;i( rloftle  leadership  in  Washington  nncl  men  who  will  nerve  the 
interest*  of  this  country.  • 

Sincerely, 


Mr.  and  Mrs.  Nelson  Mykrs. 


March  3,  1058. 

Dear  Senator  Eahtlaxd:  Voit  nre  nt  the  present  time  conducting  hearings 
on  Senate  MU  2010  which  would  limit  the  Supreme  Court's  Jurisdiction  In  con¬ 
sidering  certain  appeals.  There  are  eight  of  you  and  I  have  the  same  thing  to 
say  to  each  of  you.  Since  I  do  not  typo,  do  you  mind  If  I  use  carbon  copies? 

American  traditions  nre  deep  rooted.  I  botlevc,  and  I  am  sure  you  do:  (1) 
Man  owes  his  allegiance  first  to  (lod,  his  Creator;  (2)  Cod  has  given  man 
certain  inalienable  rights,  your  rights  to  you  ns  an  Individual,  my  rights  to 
me  as  one;  (3)  the  oj>crntlon  of  Government  which  Is  man-made,  Is  to  preserve 
and  protect  these  rights— your  rights  In  freedom  to  think,  net  and  speak  as 
an  Individual  so  long  as  you  do  not  violate  my  equal  rights. 

In  communism  there  Is  no  God,  Iherefore  no  moral  law  as  we  know  It;  there¬ 
fore  no  recognition  of  Individual  rights  and  no  sense  of  wrong  when  these  rights 
nro  violated.  Economic  production  and  exchange,  with  man  subservient  to  the 
Stnto  Is  the  basis  of  communism.  Now  we  have  (!)  fifth  nmenders  reinstated 
through  the  ruling  of  the  Supreme  Court  of  the  United  States;  (2)  Kill  iinahle 
to  move  when  saboteurs  talk  about  overthrowing  the  Government.  They  can 
only  be  touched  If  they  plan  and  attempt  to  put  the  plan  Into  nctlon— Supreme 
Court  ruling:  (3)  a  Communist  cannot  lie  kept  from  taking  the  bar  examina¬ 
tion  to  practice  law  In  any  State— Supreme  Court  ruling;  (4)  your  Investigat¬ 
ing  committee  of  Congress  must  know  exactly  what  they  are  going  to  do  In 
Investigating  and  how,  In  the  right  to  question  witnesses  and  explain  it  all 
explicitly  to  the  witness  first,  ns  I  understand  It — Supreme  Court  ruling. 

With  all  the  above  lu  mind  won’t  you  please  give  S.  2040  your  Individual 
attention,  with  the  Idea  of  preserving  your  rights  nnd  mine. 

Thank  you. 

Respectfully, 


Mrs.  C.  F.  Aumann. 


Milfobd,  Ohio,  February  28, 1958. 

Hon.  James  O.  Eastland, 

Senate  Judiciary  Committee , 

Senate  Office  Bldg.,  Washington,  D.  C. 

Dear  Senator  Eastland:  I  understand  that  you  are  now  having  hearings  on 
S.  2046,  the  bill  Introduced  by  Senator  Jenner  to  limit  the  Appellate  Jurisdiction 
of  the  Supreme  Court.  I  wish  that  I  could  go  to  Washington  to  give  testimony 
before  the  committee,  but  am  a  housewife  with  heavy  responsibilities  at  home, 
and  with  limited  Income.  If  I  were  opposed  to  the  hill,  the  Fund  for  the  Re¬ 
public  f so-called)  would  probably  be  glad  to  pay  my  way. 

Everyone  I  know  is  expressing  alarm  about  the  many  recent  decisions  of  the 
court,  l>ased  on  socialism  and  sociology  rather  than  on  law,  which  have  torn  our 
web  of  security  to  tatters.  People  who  have  not  been  seriously  concerned  with 
national  matters  heretofore,  nre  up  In  arms  about  it.  If  you  could  hold  hear¬ 
ings  in  other  parts  of  the  country,  I  am  sure  that  you  would  see  how  alarmed 
people  are  becoming. 

Please  report  this  bill  favorably  from  the  committee,  and  please  urge  that  it 
be  even  stronger,  so  that  it  will  cover  such  decisions  as  the  Mallory  decision, 
which  senselessly  released  a  confessed  rapist  to  strike  again. 

Thank  you  for  the  stalwart  stand  you  have  been  taking. 

Sincerely, 

Mrs.  Carl  W.  Kietzmax. 


Hon.  James  O.  Eastland, 

Office  of  the  Senate, 

Washington,  D.  C. 


CnESTNtrr  Hill,  Pa.,  March  8, 1958. 


My  Dear  Senator  Eastland:  I  am  writing  to  urge  j ou  to  see  that  bill  S.  2046 
gets  on  the  floor  and  Is  passed. 

Very  truly, 


U.  E.  Alison. 
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Houston,  Tex.,  J/are/i  3, 1958. 

lion .  James  O.  Eastland, 

Scnofc  Office  liuilding, 

WatMnifoti,  D.  0 . 

1  Ionorari.k  Sir:  Pleas©  support  hill  8.  2 (MU,  tho  Jenner  hill,  designed  to  curb 
Supremo  Court  appellate  iwwer.  You  nro  In  n  flue  position  to  lend  nudHtauc©  to 
IhU  bill,  anil  la  needed  by  all  of  ua  who  bcllovo  In  constitutional  principles.  It  In 
stagnating  at  present,  hut  the  hill  must  bo  acted  on  rood. 

Thanks. 

Lank  M.  Powkll. 


Senator  McCielian, 

Senate  Office  llutMing, 

R’atALtyfOR,  D .  0. 


Klixakotii,  N\  J.,  March  5,  1958 . 


Hear  Senator  McCi/i.ian  :  Your  vote  for  the  Jenner  hill  wonhl  he  appreciated. 
Yours  truly, 


David  Drardojin. 


Indian acoi.ih,  Ind.,  i/arcA  /,  1958. 

The  Sen  atk.  Internal  Security  Committee, 

L'nllcd  States  Senate* 

Washington*  1).  0. 

Grntlkurn  :  Curb  tho  Supreme  Court  I  Support  Senator  Jenner's  hill  to  limit 
the  powers  of  the  Supreme  Court.  Make  the  United  States  safe  for  Americana, 
not  Communists.  Save  our  children  from  Communism. 

A  mother, 

Maa.  L.  J.  Williamson. 


Siieliiukn,  Ind.,  March  3, 1958. 

Sen  ate  Internal  Security  Suhcommittek, 

United  States  Senate * 

Washington*  D .  0. 

Hear  Sirs:  l*ast  year,  this  administration  tried  to  propagandise  a  Supreme 
Court  decision  as  the  law  of  our  land;  sent  troops  to  a  State  In  direct  violation 
of  our  Constitution— all  for  votes,  and  at  a  time  when  we  ueeded  loss  of  faith 
In  our  Government  less.  These  acts  border  on  treason  but  the  fearful  part  Is 
the  fact  they  cannot  vindicate  their  deed,  nor  do  they  try,  nor  retract. 

We  need  more  bills  like  Senator  Jenner's  and  more  southern  statesmen,  who 
are  willing  to  defy  political  suicide,  to  defend  right,  and  ostracism,  In  combating 
the  left-wing  elements. 

Orlando  Franklin. 


St.  Petersruro,  Fla.,  Matnh  J,  t958 . 


Senator  Fasti  .a  no. 

Was  A  flip /on,  D.  (\ 

Dear  Sir:  Please  use  nil  your  power  to  help  pass  the  Jenner  bill  S.  2040.  It  is 
alx>ut  time  the  Supreme  Court  was  told  how  far  they  can  go  In  maklug  laws 
of  the  land. 

Please  place  me  on  your  malliug  list  telling  me  how  you  feel  about  this  bill 
and  how  yon  voted.  I  see  that  E.  Roosevelt  is  writing  In  our  St.  Pete  paper 
telling  people  not  to  support  this  bill.  Our  papers  have  played  up  big  the  fact 
that  Justice  Warren  attended  school  on  Talmudism  instructed  by  Rabbi.  We 
can  expect  more  harmful  decisions  as  a  result  of  that  knowledge. 

I  wish  we  had  more  people  working  for  America  as  worthy  as  you.  May 
Lord  Jesus  protect  and  guide  you. 


Muriel  Barsaohs. 
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I1  ah  a  we  .n  a,  Calif.,  March  3,  t05H. 

Bonn  (or  Jam  kb  O,  Eastland, 

Chairman,  Washington,  l ).  0. 

Dear  Senator  Eahtlanii :  Thin  Ih  lo  urge  you  lo  get  llio  Jenner  bill  H.  2040  to 
(ho  floor  And  passed  ah  hoo»  ah  possible.  \V  cannot  lei  tho  Supremo  (Jourt  take 
over  I  ho  rights  of  (ho  Sink*  tiny  longer. 

Mrs.  A.  J.  Dauk. 


Senator  Jaiikh  O.  Hahti.and, 
Chairman,  Washington,  l K  0 . 


I'ahahkna,  (3a Mr.,  March  3,  tOXH. 


Dkah  Senator  Eastland:  We  deem  It  of  I  ho  utmost  Importance  that  Sena- 
tor  Jcnncr'H  bill,  nltemptlng  to  curb  tho  unlimited  powers  of  the  Supreme  Court, 
bo  imKHOil  ua  quickly  ah  penal  bio. 

Wo  urge  you  to  get  behind  thta  movement  and  support  It  with  nil  your  power 
nml  means.  Thnnk  you. 

Mr.  and  Mrs.  W.  W.  Koenig. 


Han  Mahino,  Calif.,  March 3,  !9XHt 


Heimtor  James  O.  Eastland, 

Senate  Office  Building,  Washington,  I).  O. 

Dear  Senator  Eastland:  Congratulations  on  your  wonderful  article,  Sym- 
poHlum  Over  Our  Supremo  Court.  I'leane  support  Heimtor  Jenncr'M  bill,  H.  2040. 
Tlmnk  you.  Ixd’H  place  our  Government  back  in  the  hand*  of  '‘for  and  by  the 
people." 

A  voter  and  taxpayer. 


Vika  M.  Gbufe. 


I  (of. f. y  wood,  Camp.,  March  3,  t95S . 


Senator  Jam  kb  O.  Eastland, 

Senate  Office  Building ,  Washington ,  / ).  V . 

My  Dear  Senator  Kahti.ami:  I  am  mire  you  are  atrongly  supporting  the 
Jenner  bill,  H.  2010,  which  will  do  Komethlng  to  protect  our  fast-vanishing 
States*  rights. 

Sincerely, 


I\  M.  fSKMJON. 


Los  Angeles,  Calif.,  March  3,  19X8. 

Senator  James  O.  Eastland. 

Senate  Office  fiuttding,  Washington  D .  V, 

Dear  Senator  Eastland:  We're  so  proud  of  your  stand  In  the  many  bills 
you’ve  voted  to  hold  on  behalf  of  constitutional  government.  And  so  we  are 
confident  you’lt  vote  S.  2040,  the  Jenner  bill,  to  help  protect  us  against  our 
unpredictable  Supreme  Court.  They've  done  us  more  damage  than  any  enemy 
outside  our  country  could  do ! 

Gratefully  yours, 

MARGUERITE  McFARLANE. 


Pasadena,  Calif.,  March  3 ,  /9X8. 

Senator  James  O.  Eastland, 

Senate  Office  Building ,  Washington,  D.  O. 

Dear  Senator  Eastland:  I  urge  you  to  vote  to  have  S.  2010  brought  to  the 
floor  of  the  Senate  for  a  vote.  I  am  not  an  apathetic  American  and  I  ain  very 
disturbed  bj  the  decisions  of  the  Supreme  Court,  which  is  consistently  freeing 
convicted  Communists.  I  do  not  understand  how  any  Senator,  who  swears  to 
uphold  the  Constitution,  can  be  complacent  in  the  face  of  snch  decisions.  The 
power  of  the  Supreme  Court  to  give  aid  and  comfort  to  our  enemies  mast  be 
curbed. 

Sincerely  yours, 


Ramon  B.  Church. 
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Pah ADEN A,  Came.,  March  J,  /PJN. 

Senator  Jame.h  U.  Eastland, 

Noiafo  Office  Ituilding,  Washington,  D,  0, 

I>rar  Senator  Eastiand:  May  I  urge  you  io  help  bring  the  Jeiiner  bill,  H.  26UI, 
to  the  lloor  of  the  Senate  and  urge  you  to  light  for  Hr  pawn  go  Y  America  Ih  In 
grave  danger  and  needs  lo  get  Imek  to  u  constitutional  form  of  government. 

Mrs.  V.  P.  Jknhkn. 


South  Pahade.na,  Calif.,  March  .1,  I9SS. 

Senator  Jamf.8  O.  Eantland, 

JSYmifc  Office  It  adding,  Washington ,  1).  V . 

Pear  Senator  Eakti.and:  Please  sec  that  Senator  Jciiaer'H  hill  H.  20 HI  gets 
to  the  Senate  floor  Immediately. 

Tills  hill  Is  most  Importnnt  In  limiting  the  encroachment  of  the  Supreme  Court 
on  the  rights  of  the  Stale*. 

Sincerely, 

JankCrohuy. 


Jainu  Reach  3,  Came.,  March  .i,  IN.5N. 


Senator  James  O.  Eantland, 

Senate  Office  Hultdhig,  Washington ,  D.  O . 


Dear  Senator  Kabti.ano:  California  Americans  appreciate  your  good  work 
and  hope  you  will  be  successful  In  getting  the  Jeiiner  hill  (S.  2010)  paused  to 
curb  the  pinko  Supremo  Court. 

Hood  luck !  We’re  with  you ! 

Diana  0.  van  hen  Hero. 


Iono  Hkacii  3,  Came.,  March  .1.  I9SS. 

Senator  Jamkr  O.  Eastland, 

Senate  Office  Ituitding ,  Washington,  D .  0. 

Dear  Sir:  Please  do  alt  you  can  to  support  the  Jcnncr  bill,  S.  2010,  limiting 
that  Supreme  Court.  We  must  go  back  to  constitutional  government.  Tlumk 
you. 

Sincerely  yours, 


Anne  Picker. 


Charleston,  W.  Va.,  March  J,  t95S. 

Senator  Kastiand, 

V,  S.  Congn'ss, 

WasSfwp/OH,  D.  O. 

As  au  active  iueiul>er  of  the  Republican  Club  of  Charleston,  W.  Va..  1  am  In 
favor  of  the  passage  of  bill  S.  2040. 

Sincerely, 

(Mrs.)  R.  I/.  Wilduan. 


Pasadena,  Cauf.,  Starch  19-5S. 

Senator  James  O.  Eastland, 

Senate  Office  ttuildlng, 

Washington,  D.  C. 

Deab  Senator  Eastland  :  We  count  on  your  support  of  S.  2046,  for  we  know 
your  understanding  and  respect  for  the  Constitution  of  the  United  States  and  the 
genius  of  it's  chocks  and  l>a Unices.  Thank  you  for  your  unwavering  principles  in 
the  face  of  the  shilly-shallying  in  our  Court  and  State  Department.  Talk  loud— 
stand  strong  and  vote  aye  on  Senator  Jenner's  bill.  Our  applause  here  on  the 
coast  will  be  audible  to  you,  back  there. 

Sincerely  yours. 


Bette  F.  Roadway. 
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Pasadena,  Cam k.,  March  3,  1958, 

Senator  James  O.  Eastland, 

Senate  Office  Building, 

Washington,  D.  0 . 

Dear  Senator  Kabteand :  Please  uphold  Senator  Jonnor'H  bill,  S.  2040,  to  limit 
I  he  Jurisdiction  of  the  Supreme  Court. 

Let’s  plnce  our  Government  back  In  tho  hands  of,  for,  and  by  the  people. 
Sincerely, 

(Mm.  R.  H.)  Miemcrnt  V.  Guiemb, 


Piedmont,  Camp.,  March  /,  1958. 
My  1)kak  Senator  Eastland  a ni»  Memmkkh  op  Your  Committer  : 

In  reading  mid  studying  Senntor  Jenncr’s  resolution  limiting  the  Appellate 
Jurisdiction  of  the  Supremo  Court,  I  find  our  study  group  thoroughly  npprove  of 
tho  proposed  limitations. 


Yours  sincerely, 


Klva  E.  Din  shore. 


Dallas,  Try.,  March  3 ,  1958. 

Hon.  James  O.  Eastland, 

Senate  Office  Hu  tiding,  Washington,  D.  0, 

Dear  Senator  Eastland:  Ah  chnlrinan  of  the  Internal  Security  Committee,  It 
Is  my  iihderHtnndlug  Hint  you  nro  now  holding  hearings  on  Senate  bill  2010  n« 
proposed  by  Senator  Jenner. 

It  Is  my  fervent  hoj*t  ns  well  ns  thnt  of  nil  my  friends  with  whom  I  have  dis¬ 
cussed  this  matter,  that  this  hill  will  be  passed  on  fnvorably.  I  hope  you  will  do 
every  thing  In  your  i>owcr  to  sec  thnt  It  Is  passed. 

Thanking  you  very  much,  I  am 
Yours  sincerely, 


(Mbs.)  Harry  IT.  Lacey,  Jr. 


Where? no,  W.  Va.,  March  3 , 1938. 

Hon.  Jam  es  O.  Basteand, 

Senate  Office  Building,  Washington ,  D .  0 . 


Drab  Senator  Eastland:  It  is  my  fervent  hope  that  hill  S.  2040  to  limit  the 
appellate  Jurisdiction  of  the  Supreme  Court  In  certain  cases  will  he  reported 
favorably  out  of  the  Committee  on  .Indicia ry. 

This  bill  is  a  must  If  we  are  to  preserve  the  Constitution  which  has  been 
circumvented  In  many  of  the  recent  decisions  of  the  Supreme  Court. 

Sincerely, 


Dorothy  B.  Frankston. 


•  Senator  James  O.  Eastland. 

Senate  Office  Building,  Washington  D .  O, 


Baltimore,  Mo.,  March  3, 1958. 


Dear  Senator:  All  those  signing  the  enclosed  petition  including  myself,  are 
most  anxious  that  Senate  hill  2640  be  passed  as  soon  as  possible  realizing  its 
great  importance  to  the  preservation  of  our  constitutional  form  of  Government. 

With  every  good  wish  for  your  continued  good  health,  and  success  in  your 
dedicated  work  for  your  country,  I  am, 

Sincerely  yours, 


Madeline  Dougherty. 

The  petition  contained  names  of  twelve  residents  of  Baltimore  and  nearby 
areas. 


Beloit,  Wis.,  March  3, 1958. 


Hon.  James  O.  Eastland, 

Chairman,  Senate  Committee  on  the  Judiciary, 
Senate  Office  Building,  Washington  25,  D.  C. 


Dear  Mr.  Eastland:  Please  register  by  hearty  support  for  Senate  hill  2016, 
to  limit  the  appellate  jurisdiction  of  the  Supreme  Court. 
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I  would  Invite your  attention  to  llio Constitution  which,  In  Article  III,  provides 
Hint  I  In'  Supreme  Court  "ahull  have  nptteltnto  Jurisdiction  ItoUt  ns  to  law  mid 
i\h  to  fuel,  with  such  exceptions,  mul  under  micli  regulations  ns  1 1 10  Congress 
ahull  make."  This  wording  fairly  demands  (hat  thlK  bill  bo  passed,  particularly 
hi  view  of  i ho  apparent  Inability  of  tho  present  Court  to  roml  either  llio  statutes 
or  IhoCntndll  n(loi). 

My  compliments  to  Senator  Jenner  for  Ids  stand  In  defense  of  tho  Congress. 
Tho  current  iteiichnnt  of  llio  Court  for  rewriting  tho  lawn  op|K>*Ilo  to  llio  ex¬ 
pressed  will  of  Congress,  It*  reliance  on  such  "authority**  iik  ilmiimr  Myrdnl  must 
ho  checked. 

Yours  vory  truly, 


It.  H.  Wahhiiuun. 


Dallas,  Tex.,  March 


lion.  Hki’i'k  At  okm, 

t'ongrc**ot  the  Cuffed  State*,  Washington,  I >.  V. 


f.  ms. 


Sih:  1  respect fully  nspicsl  that  you  give  your  full  sup|Mirt  to  use  your  InNiionoe 
tu  wlmtovor  way  possible  to  oonvlnoo  Senator  James  O.  East  laud  ami  Senator 
William  Jenner  that  Dalian  In  woll  awaro  of  dangers  ahead  If  Semite  bill  2046, 
proposed  tiy  Senator  Jenner,  In  not  passed  to  redefine  tho  |mwer  of  tho  Supremo 
Court  ami  lo  return  to  tho  Slaton  llio  right  to  regulate  nuhvomlvo  art l vlt Ion. 

It  In  our  desire  lo  onll  tho  at  tout  ton  of  you  right  ‘thinking  representatives  of 
llio  people  that  aihttt tonal  provisions  to  oorroot  tho  recent  Mallory  decision  tv 
Incorporated  tu  S.  2010.  Wo  groat ly  deplore  tho  weakening  of  tho  Smith  Aot 
by  tho  Supremo  Court. 

Yours  vory  truly. 


Eleanor  S.  Wit/  r. 
(Mrs.)  Eleanor  S.  • . «\v. 


Corpus  Chmsti,  Tr.x.,  February  48,  1958. 

Sonator  J amks  o.  Hastuvnd. 

row  in  If  fro  mi  Internal  Security, 

Senate  Office  tlulhtlng,  Washington,  /!.(!. 

Dkah  Senator  Easti-and:  Thin  loltor  In  In  regard  to  Senate  hill  No.  2010,  an 
proposed  by  the  vory  wonderful  Senator  Jenner.  I  am  very  dollultoly  In  favor 
of  bill  2010;  and  wondor  If  It  would  bo  possible  to  tuelude  In  It  u  provision  for 
correcting  tho  Supremo  Court's  Mallory  divisions. 

I  wish  you  every  success  with  your  Commit  tee.  We  need  more  men  like  you 
and  Sonator  Jenuor  In  Washington,  especially  (most  esivclnlly)  on  the  Supreme 
Court. 


Very  sincerely, 


Mrs.  Alan  T,  Nichoi..on. 


Senator  James  O.  Kxrtuno, 

Commff  f<v  ow  Internal  Security, 

Washington,  /).  (\ 


Dai. t. as.  Tkx.,  March  it,  IMS. 


lion.  James  O.  Eastland:  This  Is  to  Inform  you  of  my  approval  of  Senate  bill 
No.  2046  as  proposed  by  Senator  Jenner. 

I  deplore  the  weakening  of  the  Smith  Act  by  the  Supreme  Court,  I,  too,  resent 
the  Supreme  Court's  recent  decision — Mallory  decision. 

I  trust  that  Congress  will  redefine  the  power  of  the  Supreme  Court,  as  stressed 
In  MU  No.  2040,  since  It  has  by  its  many  decisions  shown  that  it  is  not  the 
guardian  of  tho  Vnltcd  States  Constitution. 

Sincerely, 


Miss  Elizabeth  V.  Cook, 


Dallas,  Tex.,  March  3, 1958 . 

Senator  James  O.  Eastland. 

Dear  Sir:  I  sincerely  approve  of  the  Jenner  bill  No.  2646,  and  hope  Its  passage 
will  not  In  any  way  be  hindered. 

Many  of  us  realize  that  we  have  few  conservative  men  In  our  Congress  and 
regret  we  haven't  more  men  to  represent  us  like  you  and  Senator  Win.  Jenner. 
Most  sincerely. 

(Mrs.  W. C.)  Octarene Padgitt, 
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Nrw  Xouk,  N.  Y.,  March •%  1908. 


Senator  Jam  eh  (>.  Kahtlanu, 

Senate  Office  Iluildiny, 

Washington,  O.  0, 

Dear  Senator  Kahtlanu:  Tho  recent  Supreme  Court  ruling*  on  BubverMvo 
ntHCN  have  made  It  nluuiHt  ImjKiHHlble  for  America  to  defend  Itself  Against  tho 
Communist  conspiracy. 

Senator  J (.'liner  Iiiih  Introduced  n  hill  to  correct  this. 

I  hope  Hint  you  will  give  IIiIh  hill  rn refill  eoiiNlilerntlou  and  I  also  hope  that 
you  will  Kiipjiorl  It. 

Sincerely, 


FrKO  8.  IJUNN. 


f  hilar,  Tkx.,  March  4, 1958. 


Dear  Senator:  I  want  to  mhl  my  name  to  thousands  of  other*  enriondng 
Semite  hill  8.  201(1  an  proposed  by  Sormtor  Jemier,  ami  plcanc  Include  in  it  pro- 
vIhIohh  to  correct  the  Supreme  Court’*  recent  Mallory  decision. 

There  1h  no  need  for  inn  to  elaborate  on  bow  most  of  the  South  feel*  about  many 
Supreme  Court  (IccIhIoiih.  More  i>ower  to  you  ami  other*  who  arc  trying  to 
correct  at  leust  some  of  the  disgraceful  decisions. 

Very  uliiceroly, 


Mr*.  I*.  II.  Keller. 


Senator  Jam  eh  O.  Kahtlanu, 

Chairman,  Commit tve  on  internal  Security, 
Washington,  J).  O . 


llmaon,  Ta,  March  I,  J  908. 


Hear  Sir:  I  wish  to  ex  prow  hearty  approval  of  Senate  bill  8.  2640,  to  redefine 
the  power  of  the  Supreme  Court. 

Sincerely, 


Velma  Cool  Capps. 


Cincinnati,  Ohio,  JfarcA  4,  1908. 

Hon.  James  Habtland, 

Head  of  the  Senate  Judiciary  Committee, 

Washington,  /J.  V. 

Dear  Senator  Kabtlanu:  I  havo  received  complete  information  regarding  hill 
8.  204(3,  Introduced  by  Senator  Jenner,  and  It  la  my  sincere  belief  that  the  entire 
bill  should  be  passed. 

IIow  our  Supreme  Court  ever  became  vested  with  i>ower  to  release  people 
convicted  after  a  fair  trial,  and  especially  convicted  In  connection  with  Com¬ 
munist  activity,  Is  too  much  for  ine  to  understand.  I  am  an  old  woman  with 
not  too  many  more  years  to  live,  but  for  the  sake  of  the  coming  generations  I 
should  like  to  hnvo  some  small  voice  In  saving  our  Constitution  from  being 
scrapped  bit  by  bit. 

Your  people  havo  sent  you  to  Washington  to  look  after  the  welfare  of  our 
country  and  the  good  of  the  American  (icople.  Regardless  of  partisan  politics, 
for  Cod's  sake  have  the  courage  to  vote  for  your  own  convictions,  and  save 
what  there  Is  left  to  be  saved. 

Sincerely  yours, 

Gertrude  £te  Pinal. 


Santa  IIarijara,  Calif.,  March  3,  i908. 

Hon.  James  O.  Kastland, 

Chairman,  Committee  on.the  Judiciary, 

United  States  Senate,  Washington,  D .  C. 

My  Dear  Senator:  I  have  followed  with  dismay  many  of  the  rulings  of  the 
Supreme  Court  for  the  past  few  years,  and  in  the  interest  of  preventing  a 
continuity  of  such  decisions  not  properly  the  affair  of  the  Court  as  intended 
by  our  forebears,  and  In  the  best  Interest  of  our  country  I  want  you  to  know 
that  I  nin  in  full  pgreement  with  Senator  Jenner’s  efforts  through  his  Senate 
bill  2640,  to  withdraw  appellate  Jurisdiction  from  the  Court  in  the  fields  of: 

(o)  The  investigative  activities  of  the  Congress. 
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(6)  Tho  security  programs  of  tlio  cxooullvo  branch  of  tho  Government. 

(o)  Htiito  IcKlHlatloa  ugalimt  imbvoridvo  ncUvIHoB. 

(d)  Homo  rulo  over  local  schools. 

(o)  Admission  to  (lie  bar  In  Individual  Hlates. 
mui  |  strongly  urgo  your  eoitunlUco  to  favorably  report  8.  2610  back  to  too  full 
committee  for  notion.  „  .  .  ifl 

t  further  hope  you  will  then  exert  every  effort  to  Hocuro  passage  of  tho  hill 
Hi  this  session  of  Congress. 

With  nil  good  wishes, 

Sincerely, 

WILLIAM  II.  I>EKNEf4.. 


Pallah,  Tux.,  March  5,  PJ5H. 

Senator  James  O.  Eastland, 

Committee  o»  internal  Security, 

Senate  O/flco  Building,  WaaMwpfon,  />.  0 . 

I  urge  that  your  committee  rei>ort  favornhly  on  Senate  2flld  proposal  by 
Senator  Jeuuor  which  la  now  under  consideration.  Our  constitutional  form  of 
government,  rights  of  the  Imllvlilunl  States  and  the  Internal  security  of  the 
nation  needs  protection  which  this  hill  will  give. 

A.  fl.  Him.. 


Pasadena,  Calif.,  March  3,  !Ur>S. 


Senator  James  O.  Kasti-and, 

rAafrmtiH,  Semite  Office  IfalWlHp, 

lVu*AtHyto«,  />.  O. 

Drab  Senator  Kabti^nd:  Please  get  Senator  Jeimer's  bill,  S.  2640,  to  the 
floor  of  the  Senate  Immediately. 

This  hill  Is  most  Imtxirtnnl  to  limiting  the  encroachment  of  the  Supreme  Court 


on  the  rights  of  the  Stales. 
Sincerely, 


Gertrude  I).  Hair. 


San  M  a  kino,  Calif.,  March  3,  1958. 

Senator  James  O.  Kabtland,  Chairman, 

Senate  Office  Building,  Washington,  D .  O. 

Drab  Senator  Kabtland:  We  urge  you  to  support  S.  2640,  the  Jenner  bill. 
Our  freedoms  are  not  safe  under  the  present  Supreme  Court.  They  must  be 


curbed. 

Yours  very  truly, 


Mr.  and  Mrs.  M.  N.  Tiiackabekry. 


Griffith  Lumber  Company, 
Huntington,  W.  Va.,  March  4, 1958 . 


Hon.  James  O.  Eastland, 

CAofrrmm,  Judiciary  Committee, 

Senate  Office  Building,  lVotMnpfon,  D.  C. 

Pear  Senator  Kabtland:  We,  the  undersigned,  respectfully  request  that  your 
committee  report  favorably  Senate  bill  2640,  known  as  the  Jenner  bill. 

This  should  be  done  as  quickly  as  possible,  ns  our  country  Is  in  grave  danger. 
Prompt  enactment  of  this  bill  into  law  is  necessary  if  we  are  to  preserve  our 


Republic. 

Yours  very  truly. 


Guy  We8t, 

Route  2,  ProctorviUe,  Ohio . 
Enid  W.  Oswald, 

Tlunt fnpton,  W.  Va. 
Hebma  8.  Copen, 

tfimfOtyfon,  W,  Va. 
Luther  O.  Griffith, 

Huntington,  IV.  Vo. 
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Cincinnati,  Ohio,  March  /,  t958. 

Seim  lor  James  O.  E  a  hi  i.a  nii, 

Senate  Judiciary  Oominittev, 

Hcnato  Office  HuUding,  Washington,  D.  O. 

Dear  Hut:  Ah  iiiciiiIact  of  the  Honnte  Judiciary  (JornmIUco  will  you  please  give 
favorable  consideration  to  Senate  MU  261 0?  Something  must  Ixi  done  to  Atop 
lim  Supremo  Court's  Intervention  In  subversive  matters,  find  the  Jenner  Mil  will 
help  to  do  this.  ,  .  .  .  ,  ,  .  . 

1  mil  sure  you  nro  for  AtnorlcA  Arid,  ns  our  forefather*  planned  and  chuUk 
United  II* 

Thnnk  you  for  your  Kif]i|>ort. 

Sincerely,  t 

Mrn.A.O.  Hvkrr. 


Indianapolis,  Ini>.,  March  3,  1958. 

Senator  Jam wi  O.  Eastland, 

Com m (t Ire  on  the  Judiciary, 

Hcnato  Office  Huitding ,  Washington,  D.  0. 

Dear  Hknatok  Eastland:  B.  2616  Ik  lioforo  your  subcommittee  now.  Please 
give  this  Mil  your  supjtort  for  the  sake  of  your  rlglilH  ond  rnlno.  It  In  a  start 
In  tlio  right  direction. 

Mrs.  C.  F.  Aumann. 


OiJiiTiiAix,  Caijf.,  March  3,  1958. 


Senator  James  O.  Eastland, 

Henate  Office  lluildlng,  Washington,  D .  (J. 

Dear  Sir  :  IJemuHc  of  your  conscrvatl vo  viewpoint  and  support  of  constitutional 
government  UiIh  Ik  n  thnnk  you  for  your  support  of  tho  Jenner  bill  (8.  2646). 
You  have  been  Hiieh  n  good  American. 

Mrs.  Clem  m  a  Calloway. 


Pasadena,  Calif.,  March  3, 1958. 

Senntor  James  O.  Eastland, 

Hcnatc  Office  /funding,  Washington,  D.  0. 

Dear  Srnator  :  Will  you  please  support  8. 2646,  the  Jenner  Mil.  Our  freedoms 
arc  not  safe  ho  long  ns  Supreme  Court  !b  uncurbed. 

Yours  truly, 

Mrs.  Irene  Heckebt. 


Humble,  Tex.,  March  2, 1958 . 


Senator  James  O.  Eastland, 

Senate  Committee  on  Internal  Security, 

Senate  Office  JiuiUHng, 

Washington  25,  D.  O , 

Dear  Sir:  May  I  please  have  a  copy  of  S.  2646.  I  understand  you  are  now 
holding  hearings  on  this  resolution. 

Ever  since  I  first  heard  the  saying  that  the  "law  Is  what  the  Supreme  Court 
says  It  Is."  I  have  felt  that  we  should  have  a  better  understanding  of  the  courts* 
limitations. 

Thank  you  for  any  kindness. 

Sincerely, 


Edwin  C.  Moore. 
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Senator  Jamka  O.  Kantiano. 

Cowmff/re  on  tn /mint  bYcurHy, 


Hainan,  Thx.,  March  J,  fOUs. 


Hkah  Nknatoh  Kahti.ano:  I  nm  writing  to  endorse  NontUc  bill  &H0,  im  proimned 
by  Senator  Jenner  am!  encourage vimllnueil  hearing*. 

I  also  deplore  ttio  weakening  at  Dm  Hiulth  Act  mul  the  Mallory  decision  by 
ini'  Hupreme  lYmt  aiul  suggest  fl.  vttHU  Include  proviidnu  lurorrccl  IhUdaiigcrotw 
procedure. 

Vour  efforts  along  this  lino  will  bo  greatly  appreciated, 
fllnecrely, 


Mrh.  it.  I*.  Owkna. 


I  MMAN  AVUMH,  |  Ml.,  Mlirrh 

Hcimtor  Jamka  O.  Kanina  mi, 

SubcommUfro  u«  iHftrmrf  Sroiirflj/, 

WiMMayfOM,  f>.  t\ 

11h.sk  Hkn.vton:  Wo  think  It  la  high  time.  Son  at  or,  that  something  lie  ibmo 
Immediately  to  curtail  Ibo  uucoustUullouul  power  of  our  un-American  Hu- 

}>reme  (Yurt.  Senator  JennerY  bill  lu'foro  you  should  bo  acted  upon  without 
lelny, 

Kdltorlat  of  Indianapolis  Star  la  enclosed  which  very  ably  ref  lit  oh  tbo  critics 
of  Senator  Jenuer'*  bill. 

Sincerely  yours. 


Mr.  aiul  Mra.  J.  It.  Mokoan. 


(The  editorial  referred  to  followa :  I 


Mahuii  2»  lifts. 


TDK  INDIAN’AI’OMH  STAtt 

SOME  ACTION  NKKDWl 

The  American  liar  Aasocl  at  Ion's  House  of  Delegates,  In  opjioslug  Senator 
William  K.  Jenner’*  bill  to  limit  authority  of  the  D.  S.  Supremo  Court,  hna 
demonstrated  something  eonshtcrnbly  less  than  wholehearted  NuptHirt  for  the 
Supreme  Court.  This  Is  understandable  In  a  group  of  men  who  have  bail  a 
large  part  of  their  professional  knowledge  rendered  worthless  by  a  court  which 
often  disregards  written  mul  traditional  law  entirely  In  favor  of  Its  own  Idco- 
logical  whims,  llut  In  beiug  content  with  mere  mental  reaervalloas,  the  attor¬ 
neys  shirked  their  duty. 

As  far  as  It  went,  the  House  of  Delegates’  action  was  more  a  slap  at  the  Su¬ 
premo  Court  than  support  of  it.  The  resolution  recommended  against  approval 
of  the  Jenuer  MU,  It  Is  true,  but  the  attorneys  were  not  satisfied  with  that 
action  alone.  They  insisted  upon  amendments  speol Ileal ly  stating  that  the  right 
to  criticize  court  decisions  Is  reserved.  Actually  llio  right  Is  Inherent;  It  does 
not  have  to  be  stated.  The  act  of  putting  It  In  the  record  was,  In  Itself,  critical. 
Its  significance  ts  In  no  way  lessoned  by  the  declaration  that  the  Uouso  of  Dele¬ 
gates  officially  does  not  either  approve  or  disapprove  of  tho  court’s  decisions. 

What  the  liar  Association  group  seemed  to  be  saylug  between  tho  lines  is  that 
something  is  wrong  with  the  Supreme  Court,  but  the  Jcuner  hilt  Is  not  tho  cure. 
Potent  arguments  can  bo  advanced  lu  support  of  such  a  position.  Tho  Jenner 
bill  would  take  away  from  tho  Supremo  Court  the  right  to  hear  appeals  In  cases 
dealing  with  congressional  committees,  government  security  programs,  school 
board  actions  or  state  rules  respecting  admission  to  the  bar.  lly  attempting  to 
1*>  precisely  specific,  tho  bill  in  its  legal  implications  may  In  faet  be  too  vague. 

The  Jenuer  Mips  virtue  is  that  it  proposes  to  do  something  tn  a  situation  where 
something  needs  to  lie  done,  and  that  If  the  measure  docs  not  work,  It  could  be 
Immediately  repealed.  Its  fault  is  that  it  makes  no  provision  for  the  imsstble 
vast  area  of  conflict  in  constitutional  Issues  between  cases  withdrawn  from  High 
Court  Jurisdiction  aud  those  which  remain  subject  to  It.  Suppose  a  school  l»oanl 
for  example,  made  an  Illegal  seizure  of  private  pni|ierty.  Would  tho  private 
iudivfdnaPs  right  to  take  his  case  to  the  Supreme  Court  he  paramount,  or  would 
the  school  IniariPs  exemption  be  decisive? 

These  ami  similar  considerations  undoubtedly  moved  the  house  of  delegates 
to  opi>ose  the  Jenner  bill.  The  attorneys  made  It  unmistakably  plain  that  they 
t*elieve  Senator  Jenner  has  not  devised  the  right  remedy.  At  the  same  time  they 
seem  to  Imply  that  a  proper  remedy  would  not  he  unwelcome.  Yet  they  offer  no 
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mikxi'hIIojjh.  They  «!«>  not  propone  nit  nltcrmillvo  to  flu*  Jenner  MU.  Hero  they 
fulled. 

For  onruelveH.  wo  prefer  I  ho  .loimor  Ml!  In  nothing  at’  nil.  Wo  rocngnlw*  Uk 
hliorlromliiKM.  Wo  ronllxo  the  loan  I  cnnfiiNlnii  K  inlKlif  create,  Wo  umierHfnnd 
i ho  professional  attitude  of  fho  attorney*,  whoso  prime  concern  la  with  (ho  fno 
mediate  orderliness  of  tin*  Inw.  Wo  do  not  holfovo  Mint  llio  Jenner  Mil,  If  on- 
acted,  would  rouinlii  tin  effective  Inw  for  morn  limn  u  fow  month*,  or  n  fnw 
jeura  itt  most.  hut  If  would  ImniHlIiilely  nerve  notice  on  fho  Supreme  Court 
flint  It  will  only  destroy  Itself  hy  Ignoring  Omni  ft  ill  Ion  mid  Congress,  mid  flint 
II  will  iiol  ho  itcrmllled  to  destroy  fho  Amerlejiu  form  of  government  In  I  ho 
pro  i -ok*. 

Tim  Supremo  Court  Iijih  created  Hn  owii  erlsl*  hy  overriding  sacred  Hfnfo 
sovereignty,  hy  Ininitcrhig  with  I  ho  obvious  Inlonf  of  fVingrc**  Jn  tier  ferity  con* 
h| Itiitloiinl  legislation,  hy  oonKlMiiflMK  llself  n  pressure  group  dedicated,  fo  pro 
moling  mil liorltiirlmi  Central  Covermnent  contrary  to  every  American  frndtffon. 
If  I  ho  donor  hill  offered  fho  only  means  of  meeting  fho  crisis,  It  ought  hy  nil 
means  folio  ndoptod.  Korlunnloly,  there  In  iiii  nllnrimllvn. 

The  uUcriinllvc  In  fho  projiosul  hy  )(cprr*ciitallvc  Ucorgc  Huddleston,  Jr,,  of 
Alnhmnii,  Unit  Hfnlo  mid  FHrrnl  courts  need  not  ho  hound  hy  Supremo  Court 
decisions  which  vlohito  loan  I  precedent  mid  lire  bused  on  considerations  other 
limn  the  Inw.  Wo  IkOIovo  Congress  should  choose  thin  course,  If  I  tie  Ilnr  As* 
sorlatton's  House  of  Delegate*  known  n  heller  solution,  It  ahniihl  ho  offered. 
The  problem  luis  become  loo  acute  fo  ho  erased  hy  criticism  nlono. 


Santa  Uarnaka,  Calif.,  J larch  4,  IB5H. 

Hon.  James  Fasti. a  no, 

Chairman  of  Judiciary  Commit  Ire. 

Pf.ah  Senator;  I  mu  Imploring  you  fo  iino  nil  of  your  fhliucucn  to  get  Senntor 
.tc  nuor'ii  hill  S.  2fHU,  passed  tit  this  term  of  Congr<*M.  /flint  will,  I  Isdleve,  alem 
some  of  tht*  trend  tovvnrd  completely  abolishing our  Constitution. 


Slmvrely, 


Mrs.  M.  I*.  i»k  Voin. 


Hiiekman,  T r.x.,  March  4,  1958. 


Senator  James  o.  Kahti.and, 

Committer,  internal  Security, 

Wanhlnyton,  It.  V. 

Hear  Ku:  I  am  In  favor  of  Mil  H.  SWHfl  because  we  must  return  to  tfie  State* 
(he  right  to  regulate  subversive  net  I  vl ties. 

I'rovlHloriH  Hbould  ho  nindo  for  correcting  the  dangerous  Mnllory  decision  as 
soon  an  possible. 

Very  truly  your*,  *  ' 

Mr*.  C.  If.  Frfasiul 


Dallas,  Tex.,  March  5, 1958. 

Senator  James  O.  Kastland, 

Committee  on  Internal  Security, 

Waahington,  D.  C. 

1  am  In  favor  of  Senate  MU  S.  20 Ml  oh  pressed  by  Senator  Jenner. 

Mr*.  B.  If.  IIiLBtra*. 


Santa  Barbara,  Calif.,  March  f,  1958 . 

Senator  Kabtlano, 

Senate  Office  Building, 

Waahington,  D.  C. 

Senator  Kabtland:  It  Is  Inipernttve  that  the  Jenner  bill— 8.  2646  be  enacted 
to  curb  the  Autocratic  power  of  the  Supreme  Court.  We  earnestly  urge  that  you 
vote  “Yes"  on  this  bill— also  H.  R.  9362— National  8ecurIty*Act 

F.  M.  Oiieswooo. 
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Dallam  4,  Tux.,  Mnivh  3 ,  1958. 

Senator  James  KA«n.,\Ni\ 

CommHfccon  Internal  Security, 

8a\ato  Building,  WuiMughm,  I).  f,\ 

1)xah  Senator  Eastland:  May  1  voice  my  approval  of  Semite  hill  liOIG-  tlio 
Jettner  MU.  1  know  you  will  work  for  ltn  pnwmgo. 

Sincerely, 

Or aiik  0.  Ki'it irttKi.. 


Cl.AKKMONT,  CALIF.,  March  3,  1958. 

Senator  Jamkh  O.  Eastland, 

Kmufo  Office  Building, 

Washington,  /I.  C. 

Dear  Senator  Eartland:  I  wish  to  express  my  strong  desire  for  I lio  success- 
fill  passage  of  tlio  Jenuor  bill,  8,  2040,  limit  Iiik  npiHdlntc  Jurisdiction  of  I  lio 
Supreme  Court. 

I  think  the  present  trend  of  the  Supremo  Court  Is  highly  dangerous  mid  should 
bo  reversed  before  It  brings  any  further  decisions  favoring  coiniminlsui  Into 
being. 

Mao  lot  us  have  hen  rings  on  It.  .1.  ltronlutlon  flftft. 

(Mr«.)  Laura  Hcorr  Lewi. 


JUDICIARY  COMMITTER, 

Pulfcrf  State*  Senate. 


I’nn.ADKmieA,  |»a„  March  3, 1958. 


Gentlemen:  I  wish  to  ask  this  eoinmUtee  to  recommend  to  the  full  Senate, 
that  8. 20  40  be  passed. 

Yours  truly* 

Anna  It.  Kkttvrer. 

8,  O.  Kkttkkkr. 


Ojai,  Cai.ip.,  February  18, 1958. 

Senator  James  O.  Kasti^nd. 

Sowfc  Office  itMlhlfai;,  HViJfcfMgroN,  />.  C. 

Dear  Senator:  Will  you  do  all  tn  your  |>ower  to  support  8.  2(110,  Senator 
Jenncr's  bill,  limiting  Jurisdiction  of  tho  Supremo  Court?  Thanks  for  attention. 
Sincerely  yours, 

M.  I#.  ItUSRELL. 


Bio  wells,  Tex.,  March  3, 1958. 

Senator  James  Easti.anp, 

Senate  Office  Building,  Washington,  I).  V. 

Bill  $.  2640  certainly  of  drastic  Importance  to  this  Nation.  Hope  yon  will  do 
everything  you  can. 

Jack  Bowman. 


I <os  Angeles,  Calif.,  March  3, 1958. 


Senator  James  O.  Eastland, 

Smote  Office  Building,  Washington,  D.  0. 

I  am  In  favor  of  S.  2046  as  pro|>osed  by  Senator  William  Jcnner. 

A.  It.  Pum  pell  y. 


North  Abington,  Mass.,  February  28, 1958. 

Chairman  James  O.  Eastland, 

Judiciary  Committee , 

Smote  Office  Building,  Washington,  D.  O. 

Dear  Chairman  Eastland:  The  Oldtown  chapter  of  the  Massachusetts  Com¬ 
mittees  of  Correspondence,  an  affiliate  of  the  American  Coalition  of  Patriotic 
Societies,  demand  that  Senator  Jenner's  S.  2046,  to  limit  the  appellate  jurisdic¬ 
tion  of  the  Supreme  Court  In  certain  cases,  Investigative  functions  of  the  Con¬ 
gress,  the  security  program  of  the  executive  branch  of  the  Federal  Government, 


LIMITATION  OK  APPELLATE  JUIGSDICTION 


1031 


Slate  RntlMibromlvo  legislation,  and  the  admission  of  |>er#wiri»  to  the  practice 
of  taw  within  the  Individual  States,  he  reported  fnvornhly  by  the  Internal  Sccu- 


rlty  HubrommlUconiid  flic  Judiciary  Committee. 

Wo  further  demand  that  H.  204H  he  enacted  Into  law  nt  nn  early  date.  Con¬ 
gress  inimt  restore  It*  legislative  authority  to  write  the  law*  of  this  country,  ns 
set  forth  In  the  United  Htntcs  Constitution,  and  defend  us,  ns  a  people,  from 
the  machinations  of  the  present  un-American  Hupreme  Court.  Our  members 
believe  there  should  be  Impeachment  proceedings  during  the  present  session  of 
Congress. 

Will  you  please  offer  this  letter  for  the  record  In  the  hearings  now  In  progress 
and  In  the  following  considerations  of  the  .Judiciary  Committee?  We  regret 
that  we  rnnuot  give  testimony  In  person. 

Sincerely, 

Jean  K.  Donauhey 
(Mrs.  George  Donaghey), 

Chairman ,  OUltown  Chapter , 

.1  lussachusctts  Committee*  of  Correspondence. 


Rye,  N.  Y.,  March  5,  1058. 

Senator  James  O.  Eastland, 

Dear  Senator  :  I  am  In  favor  of  Senate  hill  2010  as  proposed  by  Henator  Jenner. 
Please  do  your  utmost  to  save  our  Nation. 

Thanking  you,  1  remain, 

Yours  sincerely, 

Mary  Rafferty. 


Henator  James  O.  Kahtland, 

Committee  on  Internal  Security, 

Senate  Office  S  utf  ding,  Washington,  I).  C . 


Ciiioaoo,  III.,  March  1958. 


Dear  Senator  Kabtland:  I  am  very  much  In  favor  of  Senate  bill  2046,  pro¬ 
posed  by  Senator  .Tenner, 

The  efforts  of  your  committee  In  behalf  of  this  bill  will  be  very  much  appreciated. 
Very  truly  you r.i, 

Hermine  II.  Draper. 


Rulers,  Tf.x.,  March  2, 1958. 

Hon.  James  O.  Eabtland, 

United  States  Senate,  Washington,  D.  O 

I  have  read  with  great  Interest  your  splendid  article  In  February  1958  Issue 
of  American  Mercury  Magazine  under  title  “An  Alien’s  Ideology  Is  Not  the 
Law  of  the  Land.” 

Sir,  I  can't  describe  the  feelings  I  have  when  I  think  of  the  rantlngs  of  the 
Supreme  Court  under  Its  so-called  “law  of  the  land”  mandates.  Sir,  to  say  the 
least,  we  are  sickened.  Even  though  the  Court  stinks,  it  Is  only  doing  what  a 
complacent  people  have  allowed  It  to  do. 

If  the  people  don't  arise  from  Its  lethargic  state  we  are  going  to  face  a  national 
catastrophe. 


Though  not  being  your  constituent,  I  would  offer  you  my  encouragement 
I  also  read  Senator  Jenner's  article  In  March  Issue  of  Mercury.  It  was  splendid. 
I  understand  Senator  Jenner  has  Introduced  a  bill  to  deprive  the  Supreme 
of  Its  appellate  powers,  nave  you  been  advised  of  this  legislation? 

I  have  written  my  own  Senators,  Johnson  and  Yarborough,  as  well  as  Repre¬ 
sentative  Jim  Wright,  asking  them  to  support  the  Jenner  bill.  May  God  bless  you 
in  your  great  job  of  representing  the  people  of  your  State. 

Sincerely  yours, 


J.  Carl  Stapleton. 
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Tub  American  Lkoion,  Department  or  Wisconsin, 

Milwaukee,  Wi*.t  March  S,  1958. 


Mr.  J.  O.  Sou bw ink, 

/Ujortafo  Counsel,  Senate  Internal  Security  Subcommittee , 
Senate  Office  Building,  Washington  £J,  D.  0 . 


Dear  Mr.  Sourwinr:  In  accordance  with  your  suggestion  when  Woody  Bous- 
umn  called  yon  while  I  was  In  Washington  on  February  21,  I  am  enclosing  ft 
letter  to  Senator  Eastland  In  support  of  Sennte  hill  2040  ns  well  ns  n  suggested 
amendment  to  item  4  of  iwragrnph  1258  ns  Introduced  by  Senator  Jenner. 

In  our  State  nn  educfttlonftl  governing  body  has  always  mfllntnlned  It  could 
not  legally  tnke  nny  action  to  keep  subversive  Influences  and  projmganda  from 
using  the  facilities  under  Its  control. 

I  hftvc  contacted  two  past  judge  ndvoentes  of  our  department  who  are  con¬ 
versant  with  this  problem,  asking  their  advice  with  the  suggestion  that  Item  4 
might  be  amended  following  the  words  “activities  In  Its  teaching  t>ody"  by  adding 
the  words,  “aiul/or  Its  campus  or  physical  facilities." 

Charles  l\  Curran,  of  Mnuston,  Wts.,  has  suggested  the  following  wording: 
“or  the  use  of  any  projierty,  buildings  or  facilities  under  the  jurisdiction  of 
such  body  by  known  Communists  or  subversive  persons,  groujtf,  clubs  and 
organizations.*1 

William  K.  McEwen  of  River  Falls,  WIs.,  suggested  the  wording,  “or  otherwise 
to  the  full  extent  of  the  body’s  authority  nnd  Jurisdiction." 

It  Is  this  last  suggestion  that  I  nm  using  In  my  letter  to  Senator  Eastland. 
I  have  given  you  this  background  so  that  you  may  know  whnt  we  are  hoping 
to  achieve  nnd  will  appreciate  your  suggestions,  or  anything  you  may  do  to  help 
us  Achieve  our  objective. 

Because  It  has  been  my  privilege  to  have  received  some  of  the  publications 
of  the  hearlugs  conducted  by  your  committee,  I  am  well  aware  of  the  great 
work  you  are  doing.  Keep  up  the  fine  work.  We  must  not  let  up. 

Sincerely  yours, 


O.  E.  Sipple. 


Senator  James  O.  Eastland, 

WaftftfnpfOM,  D.  C. 


Santa  Barbara,  Camp.,  March  2,  1958. 


Dear  Sir:  I  hope  very  much  that  you  will  show  nn  Interest  in  the  bill  to  curb 
the  power  of  the  Supreme  Court,  Introduced  by  Senator  Will  hint  Jenner. 
Sincerely  yours, 


(Mrs.)  Flint  H.  Jones. 


lion.  James  O.  Eastland, 

United  States  Senate » 

TToMfwyfOH,  D.  O. 


Woodbury,  X.  J.,  March  8,  J958. 


Mt  Dear  Senator:  I  hope  that  the  Internal  subcommittee  will  report  8.  2fl46 
favorably,  without  amendment,  to  the  full  Committee  of  the  Judiciary  and  I 
trust  that  the  above  bill  will  receive  your  full  support. 

Very  sincerely  yours, 


Joyce  F.  Lam  meet. 


Senator  James  O.  Eastland:  I  am 
a s  proposed  by  Senator  Jenner. 
Respectfully, 


Dallas,  Tex.,  March  8,  1958 . 
heartily  in  favor  of  Senate  Bill  No.  264 G 


Heteepe  Underwood. 
Mrs.  L.  O.  Underwood. 
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Marysville, Calif.,  March  4 , 7958. 

Senator  James  O.  Kastland, 

Senate  Office  Huitding, 

Washington,  D.  C. 

Dkar  Sknatob  Kastland:  Personally,  I  am  In  favor  of  Impeaching  the  present 
Supreme  Court.  Hut  Senate  hill  2040  would  keep  the  court  within  constitutional 
bounds  to  some  extent.  As  a  security  measure  In  this  time  of  crisis,  I  feel  that 
Senate  bill  2040  should  be  passed  without  fall. 

Sincerely, 

IMOGEN  MCMURTRY. 


Baltimore,  Md.,  March  5,  1058. 

Honorable  William  1*.  Rogers, 

United  States  Attorney  (lencrai,  Washington ,  7).  O . 

Sir:  Why  misinterpret  the  bill  which  bears  the  name  of  the  distinguished 
Senator  from  Indiana — why  create  a  wrong  Impression V 
The  Jenner  bill  vibrates  a  current  of  opinion  of  thinking  people  In  both 
affiliations.  They  have  been  outraged  by  the  Warren  decisions.  Fortunately, 
only  the  Congress  can  enact  law*. 

It  Is  incredible  that  you  sanctlou  the  tempo  of  the  Warren  decisions  which 
places  the  Jndlcfal  smile  of  approval  on  nil  who  would  destroy  our  sovereignty. 
Great  legal  minds  In  this  Nation  are  not  in  accord  with  your  position. 

Very  truly  yours, 

B.  M.  Miller. 


Oakland,  Calif., 
February  27,  7958. 

Senate  Internal  Security  Subcommittee, 

Senate  Office  Building,  Washington,  D.  C. 


Gentlemen  :  In  my  oplulon  there  Is  no  more  important  bill  up  for  enactment 
than  the  Jenner  bill  which  would  prevent  the  Supreme  Court  from  giving  the 
Reds  freedom  to  destroy  utterly  our  constitutional  guarantees. 

To  spend  billions  fighting  Communists  all  over  the  world  and  give  them 
asylum  here  seems  to  border  on  the  ridiculous. 

Karl  Warren  should  by  all  means  be  Imi*eac*hed  and  sent  out  to  pasture. 

Very  truly, 


J.  S.  JOSIASSEX. 


Sweetwater,  Tex., 

March  8,  1958. 


Senator  James  O.  Eastland, 

Committee  of  Intcmat  Security, 

Senate  Office  Hu  tiding,  Washington  25,  D.  G . 

Dear  Senator:  I  would  like  for  you  to  know  that  I  am  certainly  I11  favor  of 
Resolution  S.  2040.  It  seems  to  me  definitely  that  the  State  should  have  the 
right  to  regulate  subversive  activities.  Tbo  Supreme  Court  has  recently  handed 
down  decisions  that  are.  It  certainly  seems  to  me,  foreign  to  our  way  of  life. 

The  weakening  of  the  Smith  Act  and  the  recent  Mallory  decision  are  two 
glaring  example*  of  this.  Iam  heartily  In  favor  of  S.  2040. 

Sincerely  yours, 


Peter  Fox. 


Dallas,  Tex.,  March  8,  7958. 

Honorable  James  O.  Kastland, 

Committee  on  7nternal  Security, 

Senate  Office  Building,  Washington,  D .  C. 

Dear  Senator  Kastland:  I  understand  that  the  Senate  Committee  on  Internal 
Security  la  now  holding  hearings  on  Senate  Bill  No.  2040,  and  wish  to  express 
my  approval  of  this  bill  as  proposed  by  Senator  Jenner. 

Respectfully  yours, 


Sarah  Miller. 
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Tub  First  State  Hank  A  Trust  Co., 

Lufkin,  Tex.,  February  28, 1958. 

Senator  Jambs  O.  Eastland, 

Committee  on  internal  Security, 

Senate  Office  Building,  Wa*ftf«pfowt  />.  0 . 
lie  S.  20-10,  proposed  by  Senator  Jenner. 

Dear  Senator:  I  want  to  coinmend  you  on  tbc  work  you  arc  doing  In  support 
of  Senate  Uesolulton  S.  20*0. 

1  am  heartily  In  agreement  with  the  purpose  of  this  bill  and  sincerely  hope 
that  It  will  become  the  law  of  our  land. 


Sincerely  yours, 


H.  J.  Sitands, 
Executive  Vice  President . 


Lo«  Angeles,  Calif.,  March  19, 1958. 

Hon.  James  O.  Eastland, 

Washington,  D,  0. 

Dear  Senator:  It  Is  with  sincere  desire  that  I  npjjeai  to  you  to  support 
Senator  Jenner's  bill  S.  2040  to  withdraw  appellate  Jurisdiction  from  the  Supremo 
Court  act. 


Mrs.  Ada  L.  Campbell. 


Senator  James  O.  Kastlanii, 

CAa/rnmn  of  Conimfffcc  on  the  Judiciary, 
United  States  Senate,  Washington,  D .  C. 


Baltimore,  Md.,  March  2, 1958. 


Dear  Senator  Eastland:  Please  add  my  name  to  the  thousands  of  others,  In 
approval  of  the  passage  of  bill  S.  2540,  which  Is  now  before  the  committee  of 
which  you  are  chairman. 

To  me,  It  seems  a  very  dangerous  thtug  to  have  a  handful  of  politically 
appoluted  men,  as  the  Supreme  Court,  as  our  maker  of  laws,  when  our  con¬ 
stitution  so  clearly  points  out  that  the  laws  are  to  be  made  by  the  United 
States  Senate,  the  members  of  which  have  been  elected  by  the  people  os  their 
choice  for  that  very  purpose. 

I  am  really  greatly  heartened  to  find  that  there  are  certain  Senators  willing 
to  light  for  both  their  rightful  powers  and  for  the  constitutional  rights  of  the 
people  to  choose  by  election  their  own  lawmakers. 

Sincerely  yours, 


C.  Hutii  Hudisvi.l. 


St.  Louis,  Mo.,  JfarcA  8, 1958 . 

lion.  JAME8  O.  EA8TLAND, 

Senate  Office  Building, 

Washington,  D.  0. 

Dear  Senator  Eastland:  Senator  Jenner's  bill  to  deny  the  Supreme  Court 
Jurisdiction  In  cases  arising  out  of  contempt  of  Congress  for  sedition  and  the 
like  Is  proper  and  timely  and  should  be  passed  at  the  earliest  possible  date. 
Also  the  Congress  should  limit  the  Court  In  its  law-making  authority  as  It  did 
In  the  Jencks  and  Watson  cases  and  In  the  reversal  of  many  criminal  cases  which 
had  been  affirmed  in  the  Supreme  Courts  of  the  several  States,  only  to  be  reversed 
In  the  Supreme  Court  of  the  United  States. 

This  was  clearly  In  the  mind  of  such  men  as  James  Madison  and  George  Mason, 
who  were  largely  responsible  for  our  Federal  judiciary  and  who  had  in  mind  the 
limitation  of  appellate  Jurisdiction  when  they  passed  paragraph  2  of  section  2  of 
Article  III  of  our  Federal  Constitution. 

The  Court  has  set  itself  up  as  a  super  legislative  body  and  will  continue  to 
usurp  the  powers  of  Congress  If  permitted  to  do  so.  Support  from  men  like 
Attorney  General  Rogers,  who  never  tried  a  case  in  court  during  his  career, 
want  to  preserve  the  existing  practice  to  have  the  Supreme  Court  do  the  political 
tricks  that  he  could  not  have  Congress  do.  Furthermore,  his  statement  about 
the  court  packing  plan  of  Roosevelt  is  not  analogous  at  all.  Most  bar  associa¬ 
tions  like  the  American  Bar  Association  In  the  country  today  give  little  or  no 
support  to  our  form  of  government  and  many  of  the  members  are  concerned  only 
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In  Ihclr  own  ixipnlnrlty  wltli  (In*  Judges  and  Judiciary  for  their  own  selfish 
Interests. 

On  election  day  tlie  clllzciis  are  urged  to  vote;  but  many  arc  disgusted  with 
the  administrations  of  Itooscvelt,  Truman,  and  Elsenhower  and  thn  many  political 
fakirs  opjKjhit o<l  to  Infiucnllnl  offices.  The  Supreme  Court  In  the  days  of  the 
Ihroc  administrations  Just  mentioned  have  done  more  to  Injure  our  form  of  gov¬ 
ernment  than  any  other  cause.  As  I  said,  the  only  support  1  find  Is  among  the 
political  fakirs  ami  Intellectuals  and  I  make  It  my  business  to  talk  with  people 
of  nil  walks  of  life  such  ns  one  finds  In  a  city  of  this  size. 

Very  truly  yours, 

John  J.  J  as  vis. 


Philadelphia,!^.,  MarchS,  19!) 8. 

Dear  Senator:  Having  read  Senator  Jenner’s  Mil,  8.  2040,  I  wish  to  state 
lam  very  much  In  favor  of  It— I  hope  yon  will  vote  to  bring  It  out  on  the  floor 
ns  soon  as  possible. 

Very  truly  yours. 


Frances  H.  Finn. 
(Mrs.  Clarence  Finn.) 


Senator  James  O.  Eastland, 

Washington,  /).  O. 


Dallas,  Tex.,  March  .1, 1958 . 


Dear  8enator:  For  your  information,  I  am  In  favor  of  Senate  bill  2<M0  as 
projiosed  by  Senator  Jenner. 

Please  Include  In  S.  2040  provisions  for  correcting  the  recent  dangerous  Mallory 
decision. 


Yours  truly. 


Gertrude  M.  Garrett. 
(Mrs.  Melvin  M.  Garrett.) 


Hon.  James  O.  Kasti.and, 

Chairman*  Senate  Judiciary  Committee, 
Washington ,  />,  C. 


Los  Ar.T08,  Calif.,  March  5 , 1958 . 


Dear  Senator  Kastlanu:  A  few  days  ago  a  brief  news  Item  regarding  the  Jen¬ 
ner  bill  (S.  2040)  set  mo  to  wondering  what  the  average  citizen  thinks  of  the 
recent  Supreme  Court  decisions  that  have  been  so  favorable  to  communism.  I 
decided  to  find  out  by  constituting  myself  as  a  sort  of  local,  one-man  Gallup  polL 
The  enclosed  petition  Is  the  result  of  several  hours’  effort  I  spent  Interviewing 
individuals  and  couples— not  more  than  two  at  a  time— and  discussing  with  them 
the  issues  involved. 

There  are  50  signatures,  each  signer  an  adult  citizen  of  the  United  States.  The 
petition  was  read  by  each  one  before  signing  and  each  signed  without  the  slightest 
persuasion.  Only  one  person  interviewed  declined  to  sign. 

These  people  are  from  various  walks  of  life  and  from  several  different  places, 
scattered  In  an  area  over  50  miles.  Many  of  them  I  did  not  know  before.  A 
few  knew  absolutely  nothing  about  these  Supreme  Court  decisions.  Several 
knew  only  a  little.  When  informed  of  some  of  the  decisions  by  being  shown 
newspaper  clippings  and  editorials  from  the  San  Francisco  Examiner  (covering 
about  a  year),  they  were  incredulous  at  first  and  then  indignant. 

I  realize  fully  that  the  small  number  of  signatures  on  this  petition  Is  of  tittle 
import  However,  the  unanimity  of  opinion  I  observed  and  the  Intensity  of  Indig¬ 
nation  oq  the  part  of  many  toward  these  decisions  ^ere,  to  me,  highly  significant 
I  have  no  doubt  that  among  those  citizens  who  have  even  a  modicum  of  Informa¬ 
tion  on  the  subject  there  is  a  preponderant  sentiment  for  this  bill. 

This  letter,  with  accompanying  petition,  is  offered  respectfully  for  considera¬ 
tion  by  your  committee. 

Sincerely  yours, 


Murray  M.  Montgomery. 
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(The  petition  referred  to  is  as  follows :) 

Chairman  or  tiie  Senate  Judiciary  Committee, 

United  States  Scnatct 

Washington,  D.  0.: 

We,  tbe  undersigned,  deeply  concerned  for  the  welfare  of  our  country,  believe 
that  Us  Interna!  security  has  been  weakened  materially  fey  several  of  the  recent 
decisions  of  the  Supreme  Court.  Therefore  we  respectfully  urge  your  committee 
to  give  favorable  consideration  to  S.  2040,  the  so-called  Jenner  bill,  and  bring  it 
to  the  floor  of  the  Senate,  recommending  Its  passage. 

Murray  M.  Montgomery,  875  Riverside  Drive,  I*os  Altos,  Calif.;  Anne  D. 
Montgomery,  875  Itlverside  Drive,  Los  Altos,  Calif.;  Sidney  It.  llrauuuuian, 
450  W.  Charleston  Hoad,  Palo  Alto,  Calif. ;  C.  C.  Barber,  802  Riverside  Drive,  Los 
Altos,  Calif.;  Lorraine  M.  Barber,  802  Riverside  Drive,  Lais  Altos,  Calif.;  John 
N.  Weiner,  1117  Riverside  Drive,  Los  Altos,  Calif. ;  Clara  Scott,  350  Arballo  Drive, 
San  Francisco;  Frances  W.  Myers,  125  Camden  Drive,  San  Francisco;  Edward 
A.  Thompson,  880  Riverside  Drive,  Los  Altos;  Helen  L.  Thompson,  880  Riverside 
Drive,  Los  Altos;  Ernest  D.  Habeger,  801  Riverside  Drive,  Los  Altos;  Phyllis  V. 
Habeger,  801  Riverside  Drive,  I*os  Altos;  George  W.  Graham,  904  Riverside 
Drive,  Los  Altos;  Doris  D.  Graham,  004  Riverside  Drive,  Los  Altos;  Arthur  E. 
Eriksen,  1840  Spencer  Road,  Mountain  View,  Calif.;  Louise  E.  Eriksen,  1840 
Spencer  Drive,  Mountain  View,  Calif,;  Edith  M.  Wilder,  878  Riverside  Drive, 
Los  Altos,  Calif.;  Harry  Wilder,  878  Riverside  Drive,  Los  Altos,  Calif.;  James 
G.  O’Rourke,  22820  Aspen  Drive,  Los  Altos,  Calif.;  Annette  P.  O’Rourke,  22820 
Aspen  Drive,  Los  Altos,  Calif.;  H.  P.  Melhouse,  821  Riverside  Drive,  Los  Altos, 
Calif. ;  Cora  R,  Melhouse,  821  Riverside  Drive,  Los  Altos,  Calif. 

James  P.  Milton,  449  15th  Avenue,  San  Francisco,  Calif. ;  Anne  M.  Milton,  449 
15th  Avenue,  San  Francisco,  Calif.;  Ralph  O.  Moller,  847  Riverside  Drive,  Los 
Altos,  Calif.;  Josephine  F.  Moller,  847  Riverside  Dr.,  Los  Altos,  Calif.;  Frederick 
J.  Berineriuan,  229  South  I  Street,  Lompoc,  Calif.;  Margaret  P.  Winchet,  373 
Hawthorne,  Los  Altos,  Calif.;  W.  Winchet,  373  Hawthorne,  Los  Altos,  Calif.; 
Dorothy  G.  White,  905  Riverside  Drive,  Los  Altos,  Calif,;  Leslie  W.  Harrison, 
713  Te trace  Court,  Los  Altos,  Calif.;  Mrs.  L.  W.  Harrison,  713  Terrace  Court,  Los 
Altos,  Calif.;  Mrs.  M.  W.  Peck,  24040  Spaulding  Avenue.,  Los  Altos,  Calif.; 
Albln  N.  Caldwell,  890  Echo  Drive,  Los  Altos,  Calif.;  Clara  F.  Caldwell, 
890  Echo  Drive,  Los  Altos,  Calif.;  James  B.  Gardner,  650  Covington  Road, 
Los  Altos,  Calif.;  George  A.  Bustard,  Route  7,  Box  308,  Tully  Road,  San  Jose, 
Calif.;  A1  Francis,  141  North  Craymont  Avenue,  San  Jose,  Cnllf.;  George  E. 
Elliott,  1090  Mount  Vernon  Drive,  Sau  Jose,  Calif. ;  Theodore  W.  Smith,  13621 
Etnllie  Drive,  San  Jose*  Calif.;  William  T.  Harrisou,  730  North  Second  Street, 
San  Jose,  Calif.;  John  H.  Brigesberry,  251  Bay  view  Avenue,  Sau  Jose,  Calif.; 
Leonard  J.  Greeley,  690  Cdsita  Way,  Los  Altos,  Calif.;  Jane  M.  Greeley,  500 
Casita  Way,  Los  Altos,  Calif;  Robert  A.  White,  905  Riverside  Drive,  Los  Altos, 
Calif.;  Arthur  L.  Schmitz,  054  Riverside  Drive,  Los  Altos,  Calif.;  Alfred  P.  De- 
Camara,  062  Riverside  Drive,  Los  Altos,  Calif.;  Howard  Wirth,  944  Riverside 
Drive,  Los  Altos,  Calif.;  Frances  I.  Mans,  S35  Riverside  Drive,  I/is  Altos,  Calif.; 
Clayton  H.  Maas,  835  Riverside  Drive,  Los  Altos,  Calif. 

The  subcommittee  received  a  number  of  petitions  similar  to  tbe  one 
following.  Because  of  the  difficulty  of  deciphering  many  of  the  signa¬ 
tures  it  was  decided  to  list  only  the  States  represented.  Florida  signers 
totaled  18ft,  Pennsylvania  21,  Michigan  10,  New  York  45,  New  Jersey 
13,  West  Virginia  6,  Illinois  11,  North  Carolina  2,  California  53;  Dela¬ 
ware  1,  Iowa  2,  Missouri  1,  Ohio  12,  Maryland  88,  Connecticut-  7, 
Wisconsin  8,  Indiana  5,  Virginia  2,  Minnesota  8,  Rhode  Island  1,  New 
Hampshire  6,  Tennessee  3,  Massachusetts  9,  Arizona  27,  Louisiana  1, 
Maine  1,  Oklahoma  1, Texas  1. 

(The  petition  tends  as  follows :) 

Petition'  to  Senator  James  O.  Kasti-and,  Chairman,  Committee  on  the 
Judiciary,  United  States  Senate 

St.  Petersburg,  Fla.,  March  4, 1958. 

We,  the  undersigned,  familiar  with  Senate  bill  S.  2646  calling  for  restriction 
of  the  appellate  jurisdiction  of  the  Supreme  Court  in  respect  to  State  legislatures, 
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local  school  bodies.  State  bar  associations,  the  executive  branch  of  our  Govern¬ 
ment,  and  the  United  States  Congress,  and  thoroughly  dismayed  by  the  extent 
to  which  the  Supreme  Court,  in  the  past  8  years,  has  destroyed  the  structure 
built  by  the  people  to  protect  themselves  against  the  worldwide  conspiracy  of 
atheistic  communism,  and  by  the  chaos  resulting  therefrom  In  the  executive 
branch  In  Congress,  in  the  judiciary,  and  among  our  citizens,  and  aware  that 
our  Constitution  gives  to  Congress  not  only  the  full  and  unchallengeable  power 
but  also  the  responsibility  to  regulate,  by  law,  the  appellate  Jurisdiction  of  the 
Supreme  Court,  hereby  petition  your  Committee  on  the  Judiciary  to  take  speedy 
affirmative  action  upon  S.  2040. 


Court  Decision 

A  very  important  point  about  the  recent  decisions  of  the  present  Supreme 
Court,  which  many  people  seem  to  have  overlooked  although  it  seems  obvious, 
Is  this: 

First,  In  a  decision  based  on  a  Pennsylvania  case,  the  Court  ruled  out  the  sedi¬ 
tion  laws  of  the  several  States  on  the  ground  that  the  Federal  Government, 
through  the  Smith  Act  and  others,  had  preempted  to  itself  all  such  cases— thus 
depriving  the  States  of  their  right  to  prosecute  under  their  own  laws  those  who 
conspire  to  overthrow  our  Government  by  force  and  violence. 

Second,  in  a  later  decision  Involving  the  14  Communists  from  California  who 
had  been  convicted  under  the  Smith  Act  in  a  Federal  court,  the  Supreme  Court 
virtually  nullified  the  Smith  Act  itself. 

The  effect,  therefore,  is  to  leave  the  Nation,  to  all  practical  purposes,  defensfc- 
less  against  the  machinations  of  the  Communist  conspiracy,  since,  as  matters  now 
stand,  (o)  the  States  are  powerless  to  proceed  against  It,  and  (ft)  sols  the  Fed¬ 
eral  Government. 

Congress  has  constitutional  authority  to  remedy  this  situation  by  appropriate 
legislation,  which  it  could  specifically  remove  from  the  Jurisdiction  of  the  Su¬ 
preme  Court. 

John  Allan. 

Los  Angeles. 

March  5, 1058. 

Your  committee  is  strongly  urged  to  favorably  report  S.  2648  In  order  to  pro¬ 
tect  our  country  from  further  misconceptions  of  the  Supreme  Court. 


Courts  Flayed 

The  question  that  arises  in  my  mind,  as  Pm  sure  it  is  arising  in  the  minds  of 
millions  of  thinking  persons  throughout  the  country,  is :  Along  what  path  are 
our  Federal  and  State  courts  leading  us? 

In  a  series  of  Infamous  decisions  at  both  National  and  State  lerels,  the  courts 
have  freed  convicted  Communists  to  once  again  perform  their  wortc  of  under¬ 
mining  our  way  of  life,  and  our  very  freedom. 

These  men  and  women  were  convicted  In  a  fair  trial  at  great  expense  and 
sacrifice  by  the  American  public,  but  they  are  now  set  free  because  of  minor  tech¬ 
nicalities  of  law. 

The  Supreme  (supreme  what?)  Court  has  further  hamstrung  the  successful 
prosecution  of  subversives  by  their  Insidious  ruling  that  opens  the  flies  of  the 
FBI  to  the  defenders  of  such  persons.  Truly,  Moscow  must  have  great  regard 
indeed  for  our  courts. 

Let  us  sincerely  hope  there  will  be  an  awakening  In  the  judicial  minds,  and 
that  the  people  never  have  to  feel  compelled  to  take  the  law  into  their  own  hands. 
I  don't  believe  that  our  laws  and  Constitution  were  meant  to  be  against  the  peo¬ 
ple  of  the  United  States. 

Lewis  S.  Hayes. 

Laguna  Beach. 

March  3,  1058. 

Let’s  be  sure  to  favorably  report  S.  2646  to  the  full  committee. 
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Manta  Barbara,  Camp.,  Xlatxh  5,  1958 . 

Hon.  Javier  O.  Kastland, 

Senate  Office  Building,  Washington,  D .  C. 

Prar  Senator:  I  war  very  glad  to  receive  a  copy  of  Renotor  Jenner's  bill  to 
curb  tho  jurisdiction  of  tbo  Supreme  Court.  1  hope  your  committee  will  give 
Its  support,  and  I  think  It  Is  vital  for  the  security  of  our  country. 

Sincerely, 

Isabel  L.  Adams. 


Charleston,  W.  Va.,  UorcA  5, 1958. 

lion.  James  Kastland, 

Senate  Office  Building,  WatAtapJon,  /).  0 . 


Dear  Senator  Eastland  ;  1  wish  to  express  my  gratitude  to  you  and  to  Senator 
Jonner  for  drawing  up  a  bill  to  curb  tho  lawmaking  powers  of  the  Supreme  Court. 
You  are  certainly  correct  In  stating  that  they  hnvo  far  exceeded  thetr  authority, 
and  that  their  Jurisdiction  over  Stato  laws,  etc.,  should  bo  removed. 

Again  thanking  you  for  what  you  are  trying  to  do  to  preserve  our  liberties. 
Sincerely  yours, 

Dorothy  II.  Horn. 
Mrs.T.  L.  Horn. 


Charleston,  W.  Va.,  March  4,  1958. 

Senator  James  O.  Kastland, 

Washington,  D .  O . 

Dear  Sir:  As  an  Individual,  I  can  do  lit  Mo  or  nothing  about  the  actions  of  the 
Supremo  Court.  But,  with  your  help  aud  other  Senators,  I  kuow  Senate  bill  2646 
will  become  a  reality.  This  bill  can  control  and  restrain  the  Supreme  Court 
and  t  aiu  very  much  In  favor  of  such.  Please  support  bill  2646. 

By  tho  way,  I  heard  you  on  TV  last  Sunday  and  I  think  you  were  and  are, 
correct  concerning  the  statehood  of  Hawaii. 

Thanking  you. 

Sincerely, 

Mrs.  Helen  M.  Duuurr. 


Bickley  Manufacturing  Co., 
Bala-Cyntoyd,  Pa.,  March  5, 1958 . 

Senator  James  O.  Kastland, 

Chairman,  Judiciary  Committee; 

United  Stales  Senate,  WasAfapfon,  D.  C . 


Drab  Senator  Kastland:  We  urge  your  committee  to  vote  In  favor  of  the 
Jenner  bill,  S.  2040. 

My  attorney  advises  me  that  the  Supreme  Court  is  already  limited  by  the 
Constitution  of  the  United  States  on  what  they  should  do  but  they  are  paying 
no  attention  to  the  Constitution.  It  may  be  possible  that  this  bill  will  brin&  them 
to  time  and  put  them  in  their  place. 

Please  do  whatever  you  can  to  bring  this  matter  to  the  other  members  of  the 
committee  to  obtain  passage  of  the  bill  S.  2646. 

Yours  truly, 


Everett  H.  Bickley. 


Dallas,  Tex.,  HarcA  4,  1958. 

Senator  James  O.  Eastland, 

CAalitnoif,  Senate  Committee  on  Internal  Security . 

Dear  Senator  Eastland  rl  am  writing  to  add  my  name  to  those  who  are 
backing  you  In  your  fight  for  Senate  bill  2046  offered  by  Senator  Jenner.  If 
this  bill  could  be  passed  it  would  be  a  big  step  to  save  America  for  Americans. 
I  pray  yon  may  be  kept  well  and  strong  to  carry  on  the  fight 
Yours  sincerely, 

Martha  Simkins. 
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Quakebtown,  Fa.,  March  4,  1958. 

Hon.  James  O.  Eastland, 

Washington,  D.  0 

Help  prevent  Uio  Supreme  Court  from  nullifying  our  Constitution  completely. 
Why  spend  billions  to  defend  against  foreign  Communists  while  giving  aid  and 
comfort  to  domestic  ones  which  are  more  dangerous?  Support  S.  2640.  I  am 
not  ono  of  your  constituents,  but  they  will  have  no  opportunity  to  vote  for  it  unless 
your  committee  passes  It. 

Yours  truly, 

T.  Alva  Potts. 


Hon.  James  O.  Eastland, 

United  States  Senator, 

Washington,  D.  0 


Jamaica,  N\  Y.,  March  4,  1058. 


S. 


Wo  most  sincerely  hope  that  you  will  succeed  In  securing  the  passage  of 
2040,  relating  to  the  Supreme  Court. 

Itespeelfully, 

George  W.  Winans. 
Jessie  B.  Winans. 


Hon.  James  O.  Eastland, 

Chairman ,  Senate  Judiciary  Committee, 
Washington,  D.  0, 


Philadelphia,  Pa.,  March  4t  1958. 


Dear  Senator  Eastland  :  I  plead  with  you  for  you  to  plead  with  the  members 
of  your  committee  to  vote  *'yesM  on  Senator  Jenner’s  bill,  S.  2040. 

To  my  mind,  it  Is  the  most  Important  bill  before  the  Congress  at  this  session. 
The  Supreme  Court  has  proven  that  they  are  bowing  to  the  will  of  the  hidden 
government.  They  are  traitors. 

May  I  remain  your  admirer  and  supporter? 

Hannah  B.  Cumminos. 


Senator  James  O.  Eastland, 
United  States  Senate, 
Washington,  D.  0. 


Santa  Barbara,  Calif.,  March  4$  1958 . 


Dear  Sir  :  Please  do  all  you  can  to  pass  the  Supreme  Court  bill,  Senate  bill 
2046.  It  is  imperative  we  have  the  protection  of  this  bill. 

Very  truly  yours, 


Mrs.  David  J.  Titomas. 


Sherman,  Tex.,  March  8, 1958 . 

Senator  James  O.  Eastland, 

Chairman,  Senate  Committee  on  Internal  Security, 

Senate  O/lice  Building,  Washington,  D.  0. 

Dear  Sir  :  As  a  taxpayer,  citizen,  and  a  voter  of  this  community  I  wish  to 
declare  myself  In  favor  of  and  urge  passage  of  Senate  Resolution  2046  as  pro* 
posed  by  Senator  Jenner.  I  believe  the  people  should  have  a  voice  in  redefining 
the  power  of  the  Supreme  Court. 

If  possible,  I  would  also  like  to  see  some  provision  Included  in  S.  2046  which 
would  correct  or  reverse  the  Supreme  Court’s  recent  Mallory  decision.  This 
decision,  as  1  understand  it,  ties  the  hands  of  the  police  and  courts  in  combatting 
the  activities  of  young  thugs. 

Your  earnest  consideration  of  my  beliefs  will  be  appreciated. 

Your  respectfully, 

O.  Leslie  Jones. 


Dallas,  Tex.,  March  5, 1958. 

Dear  Senator  Eastland:.  I  would  like  to  state  that  I  am  very  much  in  favor 
of  Senate  bill  No.  2046  as  proposed  by  Senator  Jenner.  I  hope  that  I  am  not  too 
late  in  writing  you  about  this  as  I  understand  that  the  hearings  on  this  bill 
were  star ted  on  February  10  and  would  continue  for  several  weeks. 
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We  feel  like  tlie  women  of  Texna  nml  In  fuel  the  whole  country  should  wijjpurt 
this  Mil  nml  try  to  wnko  the  people  up  to  the  fnet  flint  Commuiilals  who  have 
nlrendy  been  convicted  of  coimplrncy  nro  now  allowed  to  teneh  nml  advocate 
the  violent  overthrow  of  the  United  States  Government, 

Wo  would  nlso  liko  to  Include  in  8.  2tVUI  provision*  for  correcting  tlie  danger¬ 
ous  situation  which  now  exists  whore  iienceful  citizens  arc i  afraid  to  walk  the 
streets  In  some  of  our  larger  cities  due  to  the  weakening [  of  the  police  and  the 
conrls  In  combating  senseless  heating*  hy  young  thugs,  we  feel  that  the  recent 
Mallory  decision  has  tied  the  hands  of  the  police  nml  the  courts  to  where  this 

situation  will  become  worse.  A  .  ,  t  .  .  ^  .  .  .. 

The  women  of  Dallas  nml  also  the  men  that  I  have  had  a  chance  to  talk  to 
about  this  bill  are  greatly  In  favor  of  It. 

Y6ur.verym.lj,  Mr*.  Sam  IMIurkord. 


Ntiw  Orleanh,  La.,  February  },  I958r r 


Dkar  1  Ion.  James  Eastland:  1  would  like  you  to  support  the  Jenncr  bill  to 
°  U I  *  bcl le ve  V b ig ress  of  the  United  States  should  make  the  laws  of  the  land 


and  nut  the  Supreme  Court. 
Sincerely, 


Mrs.  C.  O.  llKHoimv. 


New  Orleans,  La.,  March  6, 1988. 

Hon.  James  Eastland, 

Senate  Office  HulltUng,  /).  V. 

Dear  Senator  Eastland:  1  would  like  you  to  support  the  Jenner  bill  to  curb 
the  Supreme  Court  and  strengthen  the  Oovermuent  efforts  against  communism. 

Sincerely  I,ucy  8.  Oaudet. 


New  Orleans,  La.,  March  5,  1958. 

Hon.  James  Eastland, 

Semite  Office  ttuitdlng, 

Washington,  D .  0 . 

Dear  Sir:  I  am  writing  to  ask  your  support  for  the  Jenner  bill  to  curb  the 
Supreme  Court  which  I  feel  has  gone  beyond  its  Jurisdiction. 

Sincerely*  Mary  IX  McCarofXl. 


New  Orleans,  La.,  March  6f  1958. 

Hon.  James  Eastland, 

Washington,  D.  C. 

Dear  Senator  Ea.ti.ano:  We  In  New  Organs  appreciate  the  work  that  you 
have  been  doing.  Most  of  us  here  are  in  favor  of  the  Jenner  bill,  and  we  want 
to  thank  you  for  supporting  It. 

Sincerely  yonrs,  Sarah  T.  Ryan. 


St.  Louis,  Mo.,  March  5,  1958. 

Dear  Senator:  Please  support  Jenner’s  S.  2340.  We  can’t  stand  many  more 
Red  Monday  decisions. 

Yours  very  truly.  np.  Jacobs. 


Wheeling,  W.  Va.,  March  5,  1958. 

Hon.  James  O.  Eastland, 

lV«Ahfapton.  D.C. 

Dear  Sir:  I  would  suggest  that  you  use  your  Influence  to  get  your  gbod  bill 
No.  S.  2016  out  of  the  Judiciary  Committee, 'pnd  work  for  passage  or  same. 

YourR  ,ru,y’  Mrs.  Lours  W.  Earnest. 
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Fort  Worth,  Tex.,  March  G,  1058. 

Senator  James  O.  Kabtland, 

Senate  Office  Building,  Washington,  D.  C.: 

We  urge  you  to  work  unci  vote  for  the  Jenner  bill  to  restrain  the  Supreme 
(V> urt.  If  this  Mil  is  not  passed  It  will  be  to  the  eternal  discredit  of  our 
Democratic  Party. 

Mr.  and  Mrs.  W.  D.  Waltman,  Jr. 


New  Orleans,  La.,  March  6,  1058. 

Senntor  James  Kaktland, 

Washington,  D.  0 

Please  do  everything  iKiasIble  to  get  the  Jenner  bill  to  pas*.  We  must  some¬ 
how  curb  these  particular  dictatorial  powers  of  this  Supreme  Court. 

Mrs.  MaeT.  Walker. 


Dallas,  Tbx.#  March  5, 1088. 

Senator  James  O.  Kabtland, 

Committee  on  internal  Security, 

Senate  Office  Building,  Washington,  l).  C. 

Dear  Sir:  Ilecnuse  of  what  seems  to  be  a  deliberately  false  Interpretation  of 
the  wording  of  our  Constitution  and  the  flagrant  misuse  of  judicial  power,  It  is 
desperately  Important  that  some  quick  and  definite  action  must  be  taken  to  curb 
this  misused  iwwer  of  the  present  Supreme  Court.  A  redefinition  of  such  j>ower 
ns  Is,  and  has  always  been  intended  by  the  Constitution  Is  now  needed. 

The  very  existence  of  our  beloved  free  country  as  we  have  always  known  and 
cherished  It  Is  at  slake — that  I  believe  and  fear — so  It  Is  with  utmost  concern  that 
I  write  to  you  approving  and  urging  the  passage  of  Senate  bill  2040  (proposed  by 
Senator  Jenner). 

The  Bupreme  Court  should  have  done  all  possible  to  strengthen  the  Smith  Act 
ns  a  safeguard  to  this  country’s  welfare — rather  It  has  chosen  to  weaken  It  and 
make  It  possible  to  have  known  subversive  characters  turned  loose  to  work  their 
havoc  here.  1  cannot  measure  my  fear  of  tbe  results. 

laui  appalled  at  the  thought  of  the  possible  results,  also,  of  the  recent  Mallory 
decision  of  the  Supreme  Court.  Soon* 'a  peaceful  free  citizen. will  rightfully 
be  afraid  to  venture  on  street  or  highway,  as  this  decision  has  certainly  been  In 
favor  of  the  unlawful  element.  In  order  to  combat  this  dangerous  situation  I 
gravely  urge  you  to  see  that  drastic  and  necessary  provisions  be  iucluded  in 
bill  S.  2046  to  so  do.  The  time  Is  now  or  never. 

My  faith  In  the  judgments  of  some  of  our  lawmakers  has  been  jolted  severely 
on  occasions,  yet  1  do  believe  that  the  majority  are  patriotic,  intelligent  citizens 
and  will  "see  the  light”  and  arise  to  vote  affirmatively  on  these  bills.  This  is 
my  f revent  hope,  In  order  to  stem  the  advance  of  the  subversive  trend. 

Yours,  with  hope  and  confidence  (even  yet), 

Aletha  L.  Key 
Mrs.  Homer  D.  Key. 


Hon.  William  K.  Jenner. 

Senate  Office  Building,  Washington,  D.  C. 


Orlando,-  Fla.,  February  19, 1958. 


Dear  Senator:  As  an  ordinary  workingman,  may  I  commend  and  congratu¬ 
late  you  for  presenting  a  bill,  $.  2646  so  right  and  so  needed  for  the  Internal 
protection  of  this  great  Nation  of  ours. 

From  the  correspondence  I  have  had  with  our  Florida  Senators,  Hon.  Bpeesard 
Holland,  Hon.  George  Smathers,  and  my  able  Hon.  Syd  Herlong,  Fifth  Dis¬ 
trict  Congressman,  I  am  of  the  opinion  they  will  support  your  bill. 

Toward  that  end  I  propose  to  write  them  concerning. 

We  have  too  many  rulings  Along  the  line  of  tbe  Jencks  case  by  tbe  United 
States  Supreme  Court  for  the  good  of  this  Station. 

Appreciating  your  consideration,  I  atn 
Very  respectfully, 


M.  H.  Weaver. 
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Kansas  City,  Mo.,  February  1958. 

Dkar  Senator:  Many  In  my  neighborhood  nre  anmzed  at  the  actions  of  the 
Supreme  Court,  how  it  has  usurped  lowers  It  has  no  right  to  do.  We  are  In 
favor  of  your  attitude  and  your  resolution,  S.  2040. 

Would  like  to  seo  those  members  who  favored  integration  displaced.  We  want 
States’  rights  on  this. 

Jay  Wooldridge, 


Senator  William  B.  Jen  neb, 


Woodbury,  N.  J.,  February  20, 1958. 


Senate  Office  Building,  Washington,  D.  V. 


Dear  Senator  Jen  nek  :  First,  I  want  to  thank  you  for  the  fine  address  you  made 
on  January  30  before  the  Conference  of  Patriotic  Women. 

I  wish  everyone  In  New  Jersey  could  have  heard  you.  I  hope  it  was  read  Into 
the  Congressional  Record.  Are  there  reprints? 

Second,  I  want  to  express  my  aproval  and  support  of  S.  2040.  I  have  written 
to  Senator  Eastland,  and  the  members  of  the  Internal  Security  Subcommittee. 

Third,  can  you  send  ni  ethe  directory  of  the  Senate  committees  for  this  session? 
We  wish  to  write  to  the  members  of  the  Judiciary  Committee  who  are  not  on  the 
subcommittee. 

With  appreciation  of  all  of  your  efforts, 


Sincerely, 


Marion  B.  S.  Weatiiemll. 


Senator  William  B.  Jen  neb, 

United  States  Senate ,  Washington,  D .  O . 


Bronx,  N.  Y.,  February  12, 1958. 


Honorable  Sir:  Congratulations  with  your  bill  S.  2016,  to  limit  the  appellate 
Jurisdiction  of  the  Supreme  Court  iu  certain  cases.  I  believe  that  most  loyal 
Americans  approve,  and  feel  ns  I  do,  especially  since  it  seems  like  there  are  too 
many  pinks,  with  funny  ideas  in  office,  and  are  surely  impairing  the  security 
of  our  Government.  If  the  Supreme  Court  continues  at  the  rate  it’s  going,  our 
Congress  can  one  day  fold  up  and  go  home  to  await  the  end  of  our  once-powerful 
Nation. 

All  seems  quiet  on  the  plight  of  our  missing  sons  of  the  Korean  war,  and  very 
few  of  our  leaders  even  bother  to  answer  our  letters,  our  one  hope  Is  that  some 
brave  man  assassinate  Chou  and  Mao,  the  people  are  hungry  and  sick,  it  can 
happen,  as  long  as  we  do  not  allow  them  a  seat  in  the  U.  N.  or  do  any  business 
with  them.  Can  we  hope  for  some  real  action  on  the  parts  of  our  leaders?  Are 
our  beloved  sons  worth  It?  Or  is  money  and  appeasement  more  Important? 
It’s  hard  for  me  to  realize  already  5  long  years  have  passed  and  I  still  don't 
know  what  became  of  my  only  son  Ronald.  I  know  the  over  3,000  other  parents 
feel  the  same. 

I  wish  you  great  success  in  all  you  do.  It’s  wonderful  to  know  that  we  have 
such  great  Americans  such  as  you,  who  can  see  the  evil  among  us,  and  really 
take  action  to  cut  some  of  the  tenacies  off  the  octopus.  More  power  to  you, 
and  God  bless  you. 

With  my  best  wishes. 


Respectfully  yours, 


Mrs.  Rita  Van  Wies. 


Senator  Jen  neb, 

Senate  Office  Building, 

Washington,  D .  0. 


Nashua,  N.  H.,  February  18,  1958. 


Deab  Mb.  Jknneb:  I  have  jnst  read  an  article  comparing  you  with  Daniel 
Webster,  and  I  deeply  agree  with  It.  Without  you  the  United  States  Senate 
will  have  no  other  fighter  for  the  America  I  was  born  in  nearly  80  years  ago.  I 
deeply  hope,  however,  that  before  you  leave  the  Senate  your  bill  (S.  2046)  will 
have  become  law.  As  a  lawyer  I  am  deeply  ashamed  of  our  Supreme  Court,  not 
a  member  of  which  is  flttad  by  experience  for  that  bench.  For  Eisenhower  to 
put  Warren,  a  politician  with  no  real  legal  background  and  certainly  un-Amer¬ 
ican,  not  only  on  the  Supreme  Court  but  on  it  as  Chief  Justice  shows  that  he  is 
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not  fitted  to  be  President*  I  have  wondered  if  the  Supreme  Court  is  not  probably 
run  by  the  law  clerks  they  employ  and  who  may  have  a  procommunism  slant. 
As  I  see,  nnd  have  since  Roosevelt  seen,  our  country  sink  Into  socialism,  big 
(iovermuent  In  Washington,  excessive  taxation,  and  operating  over  700  businesses, 
which  It  has  no  right  to  do,  I  am  very  seriously  worried  about  the  future  for  my 
children.  I  shall  this  year  attempt  to  start  some  sort  of  an  organization  in 
New  Hampshire  to  fight  our  way  back  to  real  Americanism.  I  only  wish  you 
lived  In  this  State  so  we  could  have  your  powerful  voice  to  lead  us  on. 

With  deep  respect  for  your  Americanism,  lam, 

Sincerely, 

Albebt  Terkxkn, 
Counselor  at  Law. 


Irvimo,  Tex.,  February  26,  1958. 

Senator  William  .Tenner, 

Senate  Office  Building, 

Washington,  D.  0 . 

Dear  Senator  Jenneb:  It  is  my  understanding  that  hearings  on  Senate  bill 
2646  are  now  In  progress  and  I  wish  to  express  my  support  of  your  bill,  which 
proposes  to  return  to  the  States  the  right  to  regulate  subversive  activities. 

I  urge  you  to  make  provisions  In  this  bill  to  correct  the  dangerous  decision 
rendered  recently  by  the  Supreme  Court  In  the  Mallory  decision,  which  ties  the 
hands  of  the  police  and  courts  in  combating  muggings  and  beatings. 

Very  truly  yours, 

Edith  T.  Starbett. 

Mrs.  Donald  O.  Starrett. 


Knoxville,  Tenn.,  February  27,  1958 . 

Hon.  United  States  Senator  Jenner, 

Washington,  D .  O. 

Dear  Sib:  The  writer  noticed  in  one  of  our  newspapers  where  the  American 
Bar  Association  at  Its  recent  meeting  in  Atlanta,  Ga.,  passed  a  resolution  un¬ 
favorable  toward  curbing  the  United  States  Supreme  Court. 

It  seems  rather  strAnge  that  this  same  body  would  cross  the  Atlantic  Ocean 
to  meet  in  England  and  condemn  this  body  of  men  for  their  legislative  actions. 
You  recall  this  was  done  just  a  few  months  back.  Earl  Warren  was  at  this 
meeting,  but  did  not  show  up  at  the  one  which  condemned  him  and  his  asso¬ 
ciates  for  their  many  decisions.  He  could  not  face  It 

We  also  know  that  the  attorney  generals  of  the  48  States  have  asked  them 
curbed.  What  magic  is  Earl  Warren  working  now?  If  they  get  by  with 
what  they  have  been  doing,  we  may  expect  them  to  legislate  any  and  all  laws 
they  may  wish. 

It  should  be  remembered  by  the  American  Bar  Association  that  the  people 
of  this  country  do  not  have  a  chance  to  vote  on  these  nine  men.  They  are  ap¬ 
pointed  through  politics  and  they  are  using  politics  in  their  decisions.  What 
Is  coming  next? 

The  time  has  come  for  action  against  these  men*  Some  day  if  the  present 
body  does  as  they  choose,  we  may  have  a  full  house  of  Beds  in  this  chamber, 
then  the  people  will  think  why  something  was  done.  It  Is  now  time  to  let 
vicious  men  know  they  don’t  have  full  reins  to  guide  this  Nation  into  what  suits 
their  whims.  People  appointed  to  positions  of  theirs  Is  too  dangerous  under 
present  circumstances. 

President  Eisenhower,  Attorney  General  Rogers,  and  many  others  of  the 
Cabinet  may  do  anything  they  choose  and  ask  the  present  Court  to  declare  it 
constitutional,  and  If  it  suited  a  political  purpose  they  perhaps  would  do  It. 
•Remember  the  majority  Is  obligated  to  President  Eisenhower  for  their  appoint¬ 
ments.  This  Is  very  dangerous  as  we  have  already  experienced. 

Let’s  do  something,  and  quickly,  to  keep  this  body  where  it  belongs.  In  the 
field  of  judges,  not  legislators. 

Yours  truly, 


0.  V.  Smith. 
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Slay  &  Co., 

Dallas,  Tv*.,  February  97 , t95i. 

IlMI.  WlLttAM  JrNNEB, 

Senate  Office  Building, 

IFdakfnpfo*,  /).  0. 

Dear  Senator  Jenker:  I  am  heartily  In  favor  of  the  passage  of  Senate  bill 
No.  2040  as  proposed  by  you  redefining  the  power  of  the  Supremo  Court. 

Instead  of  Interpreting  our  laws  which  Is  the  fundamentals  of  the  Supreme 
Court,  It  hns  been  virtually  nu  enforcement  body. 

This  change  1ms  been  needed  for  n  long  time.  In  fact,  we  need  a  definite 
whittling  down  of  Federal  power  and  spending,  and  the  return  of  more  and  more 
power  and  Jurisdiction  to  the  States.  This,  as  you  know,  was  the  purpose  of  our 
Constitution  and  our  Bill  of  Klghts,  both  of  which,  for  the  last  few  years,  have 
been  delegated  to  the  background. 

Yours  very  truly, 

Frank  (7.  Slay. 


Lebanon,  I  Nil.,  February  19,  1958. 

lte  S.  2046. 

Hon.  William  Jen  nek. 

Senate  0#c<?  Building, 

Washington,  D .  0. 

My  Dear  Sir:  Mrs.  Single  and  I  read  and  studied  the  comments  of  Holmes 
Alexander  In  the  Indianapolis  Star  on  above  numbered  bill.  We  wholeheartedly 
endorse  It.  It  Is  needed  badly.  I  hope  you  have  little  opposition  tu  Us  enactment. 
Yours  respect  fully, 

L.  O.  Slaolk. 


Simmons  Cotton  Oil  Mills, 
Dallas,  Tex.,  February  28, 1058. 

Senator  William  Jen  neb, 

Senate  Office  Building, 

Washfngtoti,D.C. 

Drab  Senator:  I  should  like  to  strongly  support  your  resolution,  S.  2640.  I 
should  further  like  to  see  the  provisions  Included  in  S.  2646  correcting  the  recent 
Mallory  decision. 

It  Is  certainly  a  crime  and  a  shame  for  the  Supreme  Court  to  pass  decisions 
which  enable  notorious  Communists  to  go  free  even  though  they  have  been  con¬ 
victed  of  conspiracy  to  teach  and  advocate  the  vloleut  overthrow  of  our  Govern¬ 
ment. 


Yours  very  truly, 


James  W.  Simmons,  Jr. 


Jam  Ate  a,  N.  Y.,  Fctnxary  28,  1958. 

Dear  Sib:  I  assume  you  are  heartily  In  favor  of  enacting  bill  S.  2646  Into  law. 
Many  of  us  feel  that  it  Is  Imperative. 

Respectfully  yours, 

Howard  J.  Shannon. 


Hon.  William  Jenner, 
D.  V . 


Phoenixville,  Pa.,  February  28, 1858. 


Dear  Senator:  I  am  all  for  curbing  the  Supreme  Court,  but  I  do  not  think 
your  bill  goes  quite  far  enough.  They  should  not  have  appelate  Jurisdiction  over 
any  case  tried  under  a  State  law,  except  to  determine  the  constitutionality  of 
the  law  itself.  All  such  cases  should  stop  at  the  State’s  highest  court. 

There  should  also  be  a  method  of  overriding  a  constitutional  decision  of  the 
Court  by  Congress,  pay  a  three-fourths  majority. 

Yours  truly, 


A.  P.  Scull. 
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Attica,  Ind.,  February  5,  1958. 

Dear  Senator  Jknnkr:  I  nm  In  favor  of  your  bill  8.  2040.  and  many  thousands 
more  would  be  If  they’d  know  about  It.  I  read  it  In  a  magazine  (no  advertising), 
not  In  our  newspnjwrs. 

Prayers  and  kind  wishes. 

Mrs.  ALBERT  Schupp. 


Kansas  City,  Mo.,  February  25, 1958. 

Senator  William  Jknnkr, 

Senate  Oflivo  Building,  Washington,  />.  C. 

Dear  Senator  Jknnkr:  We  endorse  the  Jenner  bill  S.  2040  and  want  to  see 
It  adopted. 

Sincerely, 

Hr.  and  Mrs.  H.  E.  Sciiokn. 


Baltimore,  Mu.,  February  25, 1958. 


Senator  Jknnkr:  I  want  you  to  know  I  am  In  complete  accord  with  your 
proposed  bill,  S.  2040,  which  would  limit  the  jurisdiction  of  the  Supreme  Court. 
Many  Americans  are  alarmed  at  decisions  of  the  High  Court  which  bring  more 
comfort  to  the  Communists  and  only  dismay  and  frustration  to  Americans. 

I  read  with  regret  your  decision  not  to  run  again  for  the  Senate.  We  do  so 
need  men  of  your  convictions  and  the  courage  to  state  them  and  work  for  them. 
I  hope  for  the  sake  of  your  fellow  Americans  that  this  decision  doesn’t  mean  a 
termination  of  your  services  to  your  country. 

Very  sincerely  yours, 


Mrs.  Floyd  Saxton, 


Mkhquiik,  Tkx.,  February  20,  1958. 


Senator  William  Jknnkr:  I  am  writing  to  let  you  know  I  am  heartily  In  favor 
of  Senate  bill  No.  2646  and  will  do  all  I  can  to  support  It.  I  also  resent  the 
Supreme  Court’s  recent  Mallory  decision  and  ask  the  inclusion  in  S.  2646  pro¬ 
visions  to  correct  this  very  bad  and  dangerous  decision. 

I  am  a  member  of  a  woman’s  group  who  are  tirelessly  at  work  In  behalf  of 
better  government. 

Sincerely, 


Mrs.  Roy  Rupard. 


Charleston,  S.  C.,  February  20, 1958. 


Senator  William  E.  Jen  neb, 

Senate  Office  Building,  Washington,  D.  C. 


Dear  Senator  Jenner:  I  wish  to  thank  you  very  much  for  seuding  the  reports 
of  the  hearing  of  the  subcommittee  on  bill  S.  2840  held  on  August  7, 1957. 

Like  any  native-born  American,  reared  In  the  pre-New  Deal  principles  of 
American  government,  I  am  like  you,  very  much  concerned  with  the  anti- 
American  Ideologies  that  are  wrecking  the  Constitution.  I  would  like  to  make 
some  comments  on  the  excellent  statement  which  you  made  to  the  committee. 

I  refer  to  page  13,  section  2,  paragraph  2,  article  3  of  the  Constitution  which 
definitely  gives  the  Congress  the  power  to  make  regulations  as  to  the  Jurisdio 
tion  of  the  Court.  Let  me  point  out  that  this  provision,  in  addition  to  giving 
authority  to  the  Congress,  Imposes  on  the  Congress  the  solemn  duty  to  act  If 
the  oath  of  office  Is  to  be  upheld.  On  page  2  you  frankly  admit  that  the  Court 
instead  of  interpreting  law  U  making  law.  Here  again  Is  a  violation  of  the 
Constitution  and  disregard  of  oath  of  office  that  Congress  eon  and  should  remedy. 
The  FBI  being  a  creature  of  thhe  Congress,  the  Congress  is  to  be  blamed  for 
permitting  the  Court  to  interfere  with  the  operations  of  the  FBI  in  accord 
with  the  will  of  Congress. 

In  fact,  all  the  evils  of  bad  government  are  on  the  shoulders  of  Congress  be¬ 
cause  the  Congress — and  only  the  Congress — having  the  power  to  legislate  and 
make  appropriations,  has  the  constitutional  power  and  duty  to  correct  the  evils. 
On  page  8  you  mention  the  physical  Impossibility  of  Congress  to  keep  currently 
informed  of  the  branches  of  government.  Am  I  correct  In  assuming  that  this 
also  includes  all  boards  and  commissions  created  by  the  Congress?  I  mention 
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that  because  the  ICO,  CAB,  FCC,  et  al.,  have  overstepped  the  respective  fields 
of  action  intended  by  the  Congress.  The  remedy  lies  in  the  Congress  by  legis¬ 
lation  and  by  curtailment  of  appropriations  to  correct  the  wrongful  acts  of 
"other  branches  of  government" ;  and  the  same  applies  to  boards  and  commissions 
which  can  also  be  abolished. 

It  is  true  that  it  irdlfBcult  for  the  Congress  to  know  all  that  branches  and 
boards  are  doing,  so  let  me  make  a  suggestion :  Let  the  Congress  create  a  stand¬ 
ing  committee  to  "police'*  the  activities  of  all  branches,  boards,  commissions,  etc., 
and  to  notify  the  Congress  of  wrongful  acts  and  policies.  This  committee  could 
be  composed  of  4  Senators,  4  Congressmen,  and  1  or  2  constitutional  lawyers 
appointed  or  recommended  by  the  American  Bar  Association,  with  ample  funds 
and  powers  to  operate.  Also,  that  all  legislation  enacted  by  Congress  and  every 
board  and  commission  created  have  a  penalty  clause  specifying  punishment  by 
forfeiture  of  funds,  salaries,  or  discharge  for  violation  contrary  to  the  intent  of 
Congress  and  the  Constitution.  It  must  always  be  remembered  that  the  Federal 
Government  Is  a  creature  of  the  States. 

Congress  is  the  guardian  of  the  American  Constitution  and  the  people.  The 
Congress  was  created  by  the  Constitution  for  that  purpose,  and  I,  with  millions 
of  others,  hope  that  Congress  will,  like  the  Founding  Fathers,  show  the  courage 
and  integrity  to  act  accordingly. 

Very  sincerely  yours, 

Harry  M.  Rubin*. 


Ewino  Mill  Co., 
Bedford ,  Ind.,  February  IB,  19$$, 

Dear  Bill  :  Hope  you  are  feeling  better  by  now.  I  received  the  mtmeo  re  your 
bill  S.  2646.  I  like  items  2,  8,  4,  and  5  very  much.  I  also  know  why  you  are  so 
interested  .in  item  1  and  of  its  importance  to  you  but  I  am  afraid  it  might  con¬ 
ceivably  result  in  "ins’*  persecuting  "outs"  at  certain  times.;or  in  subjecting 
individual  liberty  to  possible  temporary  congressional  or  popular  thinking. 

Would  also  like  for  you  to  keep  an  eye  peeled  for  any  legislation  further  lim¬ 
iting  truck  transportation  of  exempt  agricultural  commodities.  Don't* permit  the 
big  fellows  to  further  limit  the  trucking  of  chickens,  hogs,  corn,  wheat,  etc.,  by 
trying  to  fix  truck  rates  for  these  items  to  freight  rates. 

Also,  anything  you  can  do  to  put  the  skids  under  Uncle  Ezra  Benson  will  be 
appreciated.  He  has  been  so  wrong  about  so  many  things— about  lower  prices 
curtailing  production,  about  lower  prices  broadening  markets,  about  driving  the 
farmer  into  town  jobs.  He  has  now  forced  the  small  farmer  into  town  right 
Into  the  arms  of  Beck,  Hoffa,  Anastasia,  etc.,  or  into  the  army  of  the  un¬ 
employed.  Give  him  a  ribbon  for  righteousness,  a  medal  for  meritorious  service 
give  him  anything,  but  above  all,  give  him  a  ticket  to  Utah. 

I  suppose  Janet  told  you  I  called  while  you  were  home — shortly  before  you 
left  I  only  wanted  to  repeat  what  you  have  probably  been  told  at  least  10,000 
times— “I  don't  blame  you,  but  I  hate  to  see  you  leave.” 

I  know  you  are  very  busy.  This  note  requires  no  answer. 

Best  regards. 

Respectfully, 


Jos  B.  Robert  sox. 


Arlington,  Fa.,  February  26, 1958 . 

Chairman,  Senate  Judiciary  Committee, 

Senate  Office  Building,  Washington,  D.O. 

Dear  Senator  Jenxer:  It's  my  opinion  that  all  patriotic  Americans  shoutd 
support  your  bill,  $.  2646. 

Frankly,  those  men  on  Supreme  Court  should  be  tiled  for  treason  If  they  get 
what  they  deserve.  I’m  sure  our  country  is  in  real  trouble  and  am  thankful 
for  the  few  Congressmen  like  yourself  who  have  the  courage  to  speak  against 
the  Communists  and  their  workings. 

Sincerely,  ' 


Mrs.  Thomas  Roberts. 
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Sterling  Brew em,  Ino., 
RransviUe,  Ind.,  February  IS,  1958* 
Hon.  Wm.  E.  Jenner,  '  / 

United  States  Senate,  . 

Senate  Offlce  Building,  Washington,  D .  0. 

Dear  Bill:  I  read  with  Interest  your  notice  of  your  public  hearing  on  Senate 
bill  2646.  It  Is  very  essential  that  we  have  the  legislative!  judicial  and  admin* 
tstratlve  branches  of  our  Federal  Government  and  I  know  that  you  fully  concur 
in  this.  It  appeared  to  me  as  though  the  judicial  decision  on  the  antisubversive 
movement  has  been  too  much  in  favor  of  the  accused.'  It  Is  hard  to  get  a  con¬ 
viction  that  will  stick,  which  we  both  know  will  eventually  destroy  us  if  we 
don’t  control  it. 

The  Intent  of  the  law  according  to^my  layman’s  understanding  has  a  lot  to  do 
with  how  it  should  be  Interpreted  and  enforced  and  the  legislative  body  must 
have  intended  to  have  certain  curbs  on  these  subversive  activities. 

Apparently  the  old  thought  of  money  or  capital  being  able  to  defend  itself 
has  been  carried  too  far  in  all  our  courts.  On  the  other  hand,  we  must  remem¬ 
ber  that  the  accused  must  have  bis  day  in  court  I  don’t  think  that  should  cover 
the  man’s  trying  to  destroy  the  basis  making  It  possible  for  him  to  have  bis 
day  in  court.  This  type  of  legislation,  If  properly  applied,  could  be  a  good 
protective,  measure. 

Best  of  wishes  to  you. 

Yours  very  truly,  _ ... _ _ „ 

R.  T.  Riney. 


Sen.  William  E/Jenneb, 

United  St/tes  Senate, 
hington,  D. 
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.  Yonkers,  N.  Y February  19,  1958. 

Dear  Senator  J^kner:  I  am  writing  these  few  lineage let  you  know  that  I 
am  behind  you  in  the  newbill  ydu  are  Introducing  regarding  the  Supreme  Court. 
It  isn’t  that  I  have  anyflilngj^ainst  themjbut-the  only  thing  I  know  is  that 
I  work  for  the  telegraph  industry  aud’traXyommunlsts  are  quite  numerous 
here.  Their  attitude  is  one  of  contempt  for  the  country,  Congress,  and  every¬ 
one  who  opposes  them.  This,  I  think,  is  the  result  of  all  the  favorable  legislation 
they  have  received  from  the  Supreme  Courts  Their  arrogance  knows  no  bounds. 
Thank  you  and  God  bless  you. 

Sincerely,  !  . 

Mary  PErbicklzj. 


Columbus,  Ind.,  February  H,  1958 . 

Senator  William  E.  Jenner, 

,  Senate  Chamber,  Washington,  D .  0 . 

Dear  Senator  Jenni*  :  Referring  to  the  notice  of  heartag  on  SenAfebtll  2646, 
to  limit  appellate  jurisdiction  of  Supreme  Court,  I  am  decidedly  In  favor  of 
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the  passage  of  this  bill  2010.  Since  l  cannot  appear  In  person,  I  trust  this  letter 
may  be  used  as  my  approval.  1  have  been  in  a  wheelchair  since  1954. 

I  am  enclosing  a  clipping  from  the  Indlauapolis  News,  dated  Monday,  February 
10,  1958,  which  you  may  have  seen.  This  letter  has  caused  me  to  wonder  if 
some  of  our  schools  are  teachiug  dual  cltizeuship. 

I  have  felt  for  some  time  that  something  should  be  done  about  the  rulings  of 
the  Supreme  Court.  Each  one  took  an  oath  to  uphold  the  Constitution  of  the 
United  States.  It  seems  to  me  that  some  of  them  have  not  done  so.  I  particu¬ 
larly  dislike  Earl  Warren.  I  know  they  are  elected  for  life,  but  if  they  fail  to 
live  within  the  Constitution  why  can  they  not  tried  for  treason? 

I  hope  your  amendment  carries.  Best  wishes. 

Sincerely, 

Lula  J.  Uattekson. 


Chattanooga,  Tenn.,  February  19, 1958, 

Hon.  William  E.  Jennkr, 

United  States  Senate ,  Washington,  D.  0. 

Dear  Hill:  I  have  been  very  Interested  in  the  bill  you  introduced,  S.  2816. 
Naturally,  being  in  the  area  dominated  by  the  New  York  Times  subsidiary,  the 
Chattanooga  Times,  we  have  received  less  than  any  information  about  the  bill. 
Will  you  be  good  enough  to  have  Nyle  send  me  a  copy  of  the  bill  together  with  any 
remarks  you  may  have  made  about  it? 

We  are  thinking  of  having  our  congressional  candidate  this  year  make  sup¬ 
port  of  your  bill  one  of  his  main  platform  planks. 

With  kindest  i>ersonal  regards,  I  am, 

Cordially  yours, 

Lupton  Patten. 


Dallas,  Tex.,  February  27, 1938 . 

Hon.  William  Jknner, 

Senator  of  the  United  States  From  lt\diana, 

Senate  Office  Building,  Washington,  D.  0, 

Dear  Senator  Jenner:  My  attention  has  been  called  to  a  hearing  on  the  reso¬ 
lution,  S.  2616,  and  I  want  to  indicate  to  you  as  strongly  as  I  know  how  my  full 
approval  and  endorsement  of  each  of  the  issues  presented  by  the  resolution, 
S.  2646. 

The  powers  of  the  Supreme  Court  must  be  curbed  or  we  shall  lose  our  liberties 
and  the  ideal  of  States  rights  will  have  vanished. 

The  recent  decisions  of  the  Supreme  Court  have  encouraged  the  Communists, 
the  subversives,  and  every  Red  element  of  this  country  to  violate  the  law  with 
impunity. 

The  juries  of  our  country  have  done  their  full  duty  and  have  convicted  the 
Communists  and  the  subversives  and  the  lower  courts  have  sent  these  enemies 
of  our  country  to  be  confined  in  penitentiaries.  The  Supreme  Court  has  turned 
them  loose.  This  must  be  stopped.  The  power  to  preserve  law  and  order  and 
protect  the  people  of  the  several  and  separate  States  must  be  returned  and  vested 
in  the  courts  of  our  separate  and  respective  States. 

The  influence  and  the  usefulness  of  the  Federal  Bureau  of  Investigation  must 
be  protected  and  preserved.  The  committees  in  the  Senate  and  the  House  on 
un-American  activities  must  be  contiuued.  Thorough  and  exhausting  investi¬ 
gations  must  be  carried  on  through  the  Senate  and  the  House  committees  to 
protect  our  country  from  our  enemies. 

In  my  humble  opinion  the  resolution,  S.  2646,  la  just  as  neeessary  to  protect 
the  welfare  of  our  country  as  is  the  missile  program.  What  would  It  profit 
America  if  we  gained  supremacy  in  the  air — in  space — and  lost  our  liberties 
through  the  operation  of  the  enemies  of  this  country  protected  by  the  decisions 
of  the  Supreme  Court. 

The  members  of  the  Senate  may  not  know  it,  but  the  citizens — the  common 
people — are  way  ahead  of  their  demand  for  something  to  be  done  immediately  to 
curb  the  power  of  the  Supreme  Court  to  destroy  this  Republic. 

With  every  good  wish  for  your  success  in  your  patriotic  endeavor  and  with 
warmest  personal  regards, 

Sincerely, 


Alvin  M.  Owsley. 

Senator :  We  recall  with  so  much  pleasure  your  visit  to  us  in  Dallas. 


Alvin. 
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Senator  William  R.  Jen  neb, 

Senate  Office  Building,  Washington ,  D.  C . 


Dallas,  Tex.,  March  2, 1958. 


Dear  Sir:  I  have  Just  learned  that  the  Senate  Committee  on  Internal  Security, 
of  which  Senator  Eastland  Is  chairman,  is  now  holding  hearings  on  Senate  bill 
No.  2646 — which  was  prepared  by  you.  I  wanted  you  to  know  that  I,  and  many 
of  ray  friends,  are  in  complete  accord  with  this  proposal. 

We  also  deplore  the  weakening  of  the  Smith  Act  by  the  Supreme  Court  We 
also  resent  the  Supreme  Court’s  recent  Mallory  decision — which  has  made  It 
dangerous  for  peaceful  citizens  to  walk  the  streets  In  come  of  our  larger  cities. 
Would  it  be  possible  to  include  in  S.  2646  provisions  for  correcting  this  dangerous 
situation? 

Thank  you  for  your  kindness. 

Sincerely, 


Mrs.  Julia  O’Connor. 


Re  Senate  WHS.  2646. 


St.  Petersburg  Reach,  Fla.,  February  28, 1958. 


Hon.  William  E.  Jenneb, 

Senate  Judiciary  Committee, 

Senate  Office  Building,  Washington ,  D .  C . 

Dear  Senator  Jenneb:  You  must  know  that  Americans  are  slow  to  awaken. 
They  are  awakening  now  to  the  realization  that  leftist  groups  of  oil  kinds  are 
pressurizing  to  gradually  remove  the  freedom  guaranteed  by  our  wonderful 
Constitution.  Undoubtedly  they  are  flooding  your  committee  with  propaganda, 
while  working  feverishly  behind  the  scenes  to  stop  the  Jenner  bill. 

Pressurizing  48  States  toward  the  left  will  not  be  as  easy  as  worming  Into  one 
all-powerful  Federal  Government. 

We  urge  you  to  put  all  of  the  fight  yor  possess  into  the  passage  of  the  bill, 
and  more  like  It,  we  are  to  survive. 

We  also  request  this  letter  to  go  into  the  record. 

Yours  very  truly, 

Carl  A.  Norbero, 
Marie  C.  Norbero. 


Byrne  Commercial  College, 
Dallas,  Tew.,  February  26, 1958 . 

Senator  William  Jenneb, 

Senate  Office  Building,  Washington,  D.  C. 

Dear  Sib:  My  husband  and  I  are  greatly  iu  favor  of  Senate  bill  No.  2646  as 
proposed  by  you. 

We  deplore  the  weakening  of  the  Smith  Act  by  the  Supreme  Court.  Also,  we 
resent  the  Supreme  Court’s  recent  Mallory  decision. 

Yours  very  sincerely, 

Corral ee  B.  Novliett, 

Mrs.  Bdwin  W.  Novliett. 


Fort  Pieros,  Fla.,  February  27, 1958. 

Hon.  William  Jenneb, 

Senator  from  Indiana ,  Washington,  D.  C. 

Dear  Sib:  It  Is  my  hope  that  your  bill  S.  2646  will  become  law  just  as  It 
has  been  prepared  by  you.  That  will  start  this  country  back  on  the  road  from 
which  It  was  detoured  by  the  Supreme  Court  some  time  ago. 

If  this  bill  becomes  law  your  name  certainly  should  be  posted  In  a  prominent 
place  in  the  Hall  of  Fame. 

Respectfully, 


HaRlowe  B.  Near. 
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Hon.  William  E.  Jen  neb, 

United  States  Senate,  Washington,  D .  <7. 


Wabash,  Ind.,  February  19,  195$. 


Dear  Dill:  I  have  been  pleased  with  the  many  favorable  comments  I  have  read 
In  the  press  concerning  your  legislative  effort  to  curtail  the  appellate  jurisdic¬ 
tion  of  the  Supreme  Court  of  the  United  States,  and  I  trust  that  you  will  be 
successful  in  accomplishing  the  purpose  for  which  the  legislation  is  designed. 

I  hesitate  to  think  what  will  happen  when  gentlemen  like  Senator  Byrd  and 
Senator  Jenner  no  longer  are  available  in  the  United  States  Senate  to  protest 
against  the  present  drift  and  trend  of  our  Government.  I  have  hoped,  and 
I  continue  to  hope,  that  you  may  change  your  mind  about  being  a  candidate. 
However,  I  cannot  feel  it  within  my  heart  to  urge  you  to  do  so. 

With  best  wishes  for  your  speedy  recovery  from  your  present  illness. 

Cordially  yours, 


Donald  R.  Mote. 


Chari  Eaton,  Mo.,  February  17, 1958. 

Hon.  William  E.  Jenneb, 

United  States  Senator,  Washington ,  1).  O. 

Dear  Senator  Jenner:  I  have  heard  many  expressions  of  condemnation  of  the 
United  States  Supreme  Court  since  its  shift  toward  ultraliberallsm  dating  back 
to  1954. 

Were  you  to  poll  the  leading  citizens  of  this  community,  I  believe  you  would 
find  that  they  are  in  unanimous  agreement  that  the  edicts  of  the  Supreme  Court 
have  not  only  thrown  n  shield  of  further  protection  around  the  corrupt,  but  have 
virtually  deprived  the  States  of  the  rights  to  self-government  as  provided  in  the 
Constitution. 

Before  policy  and  law  making  becomes  increasingly  vested  in  our  nine-man 
ruling  body,  and  before  our  States  become  no  more  than  satellites,  it  is 
hoped  that  in  your  forthcoming  drive  against  the  Supreme  Court,  the  support 
that  you  have  from  thinking  people  throughout  the  Nation  will  bring  success  to 
you  and  your  colleagues. 

Borrowing  an  expression  from  "a  man  from  Missouri,"  I  hope  you  pour  it  on. 

Respectfully, 

Paul  H.  Moore. 


Dallas,  Tex.,  February  28, 1958. 

Hon.  William  Jenneb, 

Senate  Office  Building,  Washington,  D .  0 . 

Dear  Senator  Jenner:  The  Senate  bill  No.  2040,  as  proposed  or  as  might  be 
amended,  is  undoubtedly  a  constructive  move,  which  could  not  be  harmful  to  our 
country,  and  in  all  likelihood  would  prove  very  helpful. 

I  sincerely  hope  that  such  action  will  receive  favorable  consideration. 

Yours  very  truly, 

Giles  E.  Miller. 


Palatka,  Fla.,  February  21, 1958. 

In  re  S.  2040,  85th  Congress,  2d  session,  a  bill  to  limit  the  appellate  Jurisdiction 
of  the  Supreme  Court  in  certain  cases. 

Hon.  Spessard  L.  Holland, 

Senate  Office  Building,  Washington ,  D .  O. 

Dear  Senator:  The  facts  marshaled  and  produced  by  Senator  William  B. 
Jenner  in  support  of  the  passage  of  Senate  bill  2040,  as  disclosed  by  the  pam¬ 
phlet  of  August  7,  1057,  printed  for  the  use  of  the  Committee  on  the  Judiciary, 
by  the  Government  Printing  Office,  force  the  conclusion  that  the  Congress  of  the 
United  States,  as  the  representatives  of  the  people  of  the  United  States,  should, 
with  all  convenient  speed,  exercise  the  power  and  authority  vested  In  such  Con¬ 
gress  by  the  Constitution,  and  limit  the  appellate  Jurisdiction  of  the  Supreme 
Court  In  the  manner  and  in  the  cases  set  forth  in  said  Senate  bill  2G40,  without 
a  single  exception. 

The  conduct  of  the  Court,  as  evidenced  by  its  decisions  referred  to  In  the  ma¬ 
terial  furnished  in  support  of  the  bill,  shows  beyond  doubt  that  the  Court,  in 
the  last  few  years,  has  entered  upon  a  fixed  course,  design,  intent,  and  purpose 
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to  niter,  amend,  and  change  the  Constitution  by  destroying  the  10th  amend¬ 
ment;  and  so  reduce,  limit,  and  curtail  the  legislative. powers  of  Congress  that 
all  powers  of  the  Government,  Federal  and  State,  will  be  assumed,  regulated, 
and  exercised  as  functions  of  the  Court,  and  promulgated  as  Judicial  bulls  em¬ 
bodied  In  Its  decisions. 

Such  course  of  Judicial  decisions,  If  persisted  In,  will  change  the  form  of  our 
Government  from  that  of  representative  government  to  that  of  dictatorship, 
with  all  power  usurped  and  exercised  by  the  Court 
The  plain  duty  of  the  people  of  the  United  States  and  of  the  Congress  Is  to 
halt  and  arrest  such  assumption  of  legislative  power  by  the  Court;  and,  If  neces¬ 
sary,  to  remove  the  members  of  the  Court  who  persist  in  such  Judicial  misbe¬ 
havior,  and  thereby  limit  the  tenure  of  office  of  the  members  of  the  judiciary 
during  good  behavior,  as  provided  by  the  Constitution. 

Very  truly  yours, 

II.  E.  Merryday, 


Waltham,  Mass.,  February  gt,  1958. 


Senator  William  B.  Jenneb, 

Senate  Office  Building,  Washington ,  D.  0. 


Dear  Senator  Jenneb:  May  I  congratulate  you?  It  is  a  great  relief  to  me,  as 
well  as  countless  thousands  of  other  citizens,  to  at  last  have  a  Member  of  our 
legislative  body  stand  up  to  the  Supreme  Court. 

Your  bill  (S.  2040)  will  be  of  great  benefit  to  the  Nation  and  help  us  in  our 
struggle  to  return  to  constitutional  rule. 

If  I  may  be  of  any  help  to  you,  especially  as  pertains  to  petition  *  or  campaign¬ 
ing  hero  In  Massachusetts,  please  let  me  know.  I,  too,  would  like  to  help  in 
some  way. 

I  would  also  like  to  have  additional  Information  on  this  bill  or  something 
from  the  Congressional  Record. 

In  any  event,  I  would  like  to  thank  you  for  your  trouble  and  wish  you  success 
in  both  this  aud  further  campaigns. 

Yours  for  Christ  and  country. 


Lawrence  T.  May,  Jr. 


Fort  Worth,  Tex.,  February  18, 1958. 


Senator  William  .Tenner, 

Senate  Office  Building ,  Washington ,  D .  0. 


Dear  Senator  Jenner:  May  I  express  my  complete  approval  of  your  bill, 
S.  2048  which  redefines  the  powers  of  the  Supreme  Court. 

It  Is  high  time  we  began  to  demand  the  return  to  the  privileges  and  the 
limitations  set  out  iu  our  Constitution. 

Please  bend  every  effort  in  getting  this  bill  S.  2046  passed. 

Sincerely, 


Gladys  Soalixo  Martin. 


Indianapolis,  Ind,,  February  28, 1958. 


Hoh.  William  Jenneb, 

Senate  Office  Building,  Washington,  D.  O. 


Dear  Mr.  Jenneb:  I  think  you  have  the  right  Idea  in  your  bill  to  curb  our 
so-called  dictatorial  Supreme  Court.  I  was  always  of  the  opinion  that  Congress 
and  Senate  were  supposed  to  pass  our  laws.  And  laws  to  benefit  the  American 
people  as  a  whole  and  not  just  the  big  boys  and  Ike's  friends. 

Mr.  Jenner,  I  lie  American  people  are  slow  thinking  and  slow  to  anger  but 
look  out  when  they  do  get  enough  of  this  hogwash  that  Is  going  on  at  Wash¬ 
ington.  I  think  Ike  would  make  a  good  Democrat  We  need  more  men  like 
you  in  Congress  and  Senate  who  have  the  American  people's  welfare  at  heart 
and  not  try  to  give  all  our  hard-earned  money  to  parasites.  I  wish  God  would 
give  us  a  leader  to  get  us  out  of  this  mess  the  Democrats  started,  and  the  so- 
called  Republican  administration  is  going  overboard  to  outdo  the  Democrats 
who  they  knocked  so  loudly.  Best  of  luck  and  health  to  you  and  may  God  bless 
and  keep  you  for  thet  good  old  United  States  of  America. 

Yours  truly, 


Dr.  A.  W.  Martin. 
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West  Hartford,  Conn.,  J/arcA  4,  1958. 

lion.  William  B.  Jrnnkb. 

Senate  Judlrtary  Committee, 

Sena tv  Office  Building,  Washington,  D.  0. 

Dear  Senator  Jknner:  I  niu  writing  thin  note  In  Mu*  members  of  the  nub- 
committee: 

This  Is  to  lot  you  know  that  I  earnestly  hope  that  you  will  support  and  vote 
for  the  Jennor  hill. 

Sincerely, 

(Mrs.)  C.  B.  Marshall. 


Hon.  William  Jbnnkr, 

Senate  Office  Building, 

Washington,  D.  <7. 


Eo  Maher,  Inc., 
Dallas ,  Tex.,  February  2^  1958. 


Dear  Senator  Jknner:  I  am  firmly  of  the  opinion  that  resolution  S.  2010 
should  by  all  moans  be  adopted.  I  slucerely  hope  you  will  pursue  It  vigorously 
to  Its  utt  I  mate  successful  conclusion. 

It  la  high  Mine  Indeed  that  not  only  the  Supreme  Court  but  that  the  other 
bureaus  be  estopped  from  making  flat  laws.  I  want  to  congratulate  you  on  your 
stand  In  regard  to  this  matter. 

With  kindest  regards,  I  am, 

Sincerely  yours, 


Edward  It.  Maher. 


Tampa,  Fla.,  February  28, 1958. 

Senator  Jen ner, 

WasAfayfoa,  D.  V. 

Sir  :  I  was  so  glad  to  see  that  onr  people  arc  beginning  to  realize  that  our 
Supreme  Court  Is  about  the  biggest  bunch  of  no-goods  in  all  America.  I  know 
many  people  who  have  no  respect  whatsoever  for  one  single  one  of  them. 
Throw  them  out  for  all  our  sakes  before  It’s  too  late,  and  may  God  bless  you. 

Mrs.  C.  W.  McLendon,  Sr. 


Philadelphia,  Pa.,  February  24 . 1958. 


lion.  William  Jf.xneb, 

United  States  Senate, 

Washington ,  D.  C. 

Dear  Senator  Jknner:  I  am  100-percent  back  of  your. bill  to  limit  the  powers 
of  the  Supreme  Court,  who,  I  am  afraid,  are  being  pressured  by  the  pro-Cotn- 
munlsts  or  leftists.  This  is  the  United  States  of  America  and  the  American 
people  want  it  kept  that  way.  We  depend  on  you  Senators  to  take  care  of  It 
for  us.  Thank  yon. 

Very  truly  yours, 


Miss  Agnes  R.  McIntyre. 


Wichita,  Kan.,  Februaty  21,  1958. 

Hon.  Wiluam  B.  Jennrr, 

tfemilc  Office  Building,  Washington,  D .  0.: 

I  am  in  accord  with  purposes  of  8.  2040  to  limit  review  of  certain  cases  in 
Supreme  Court  and  urge  adoption  of  the  bill. 

S.  S.  McDonald,  Jr. 


Senator  William  Juicier, 

Senate  Office  Building,  Washington,  D.  O., 


San  Antonio,  Tex.,  JfaitA  3,  1958. 


Use  every  effort  to  pass  your  bill  2046.  People  greatly  disturbed  over  de¬ 
cisions  of  the  Supreme  Court.  It  would  help  right  some  of  Its  mistakes.  Sen¬ 
ator  Jenner  you  are  a  valued  Memb?r  of  the  Senate.  We  would  hate  for  you 
to  retire. 


Mrs.  Marks  McLean. 
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The  Knoxville  Journal, 
KnosvlUo,  Tenn.,  February  20,  JOSS. 

HOI).  WllJ.IAM  D.  Jf.NNKK, 

Senate  Office  Funding,  Washington,  D.  0. 

Dear  Senator  Jenneb  :  When  I  received  the  Notional  Republic  lettergram  from 
Walter  Steele,  nmionnclng  Iho  scheduled  hearings  on  your  resolution  to  clarify 
l ho  powers  of  tlio  Supreme  Court,  I  sent  It  to  Mr.  W.  K.  Michael,  requesting 
I  Imt  he  take  steps  to  he  heard. 

Knelosed  herewith  I  tend  his  reply,  manifesting  his  happiness  In  appearing 


ns  a  witness. 

I  feel  that  together  with  his  profound  knowledge  of  our  Constitution  and  his 
Intimate  association  with  the  Federal  court  procedure  here,  after  the  Clinton, 
Term.,  delude,  and  his  tremendous  interest,  his  testimony  would  bo  valuable. 

The  passage  of  your  resolution  Is  a  must,  for  at  present  our  Nation  Is  governed 
by  tho  majority  members  of  the  High  Court. 

With  my  best  regards, 

Very  sincerely  yours, 

Mrs.  Roy  N.  Lotrpeich, 
President  and  Publisher . 


.Dallas,  Try.,  February  27,  19S3. 


Hon.  William  E.  Jknner, 

Senate  Subcommittee  on  internal  Security, 

Senate  Office  Fulldini i,  Washington,  D.  O. 

My  Hear  Senator:  Since  you  are  the  author  of  Senate  bill  2040,  to  limit  tho 
appellate  Jurisdiction  of  the  Supreme  Court,  It  Is  hardly  necessary  to  request 
your  supjKirt  of  It  In  the  hearings  now  In  progress.  However,  I  endorse  this 
hill  to  the  fullest  and  Iiojk*  that  you  will  spare  no  effort  to  see  that  It  Is  reported 
favorably  back  to  the  full  Committee  of  the  Judiciary. 

Unless  this  session  of  tho  85th  Congress  Is  able  to  place  some  restraint  upon 
the  Supreme  Court,  It  Is  Improbable  our  Nation  can  survive. 

•Respectfully, 

Jambs  N.  Landrum. 


Dallas,  Try.,  February  27,  tOS8. 


Hon.  William  Jbnneb, 

Senate  Office  Funding,  Washington,  D.  0 . 

Dear  Senator  Jknner:  Senate  bill  2640  as  proposed  by  you  Is  a  bill  that  I 
think  the  majority  of  the  thinking  |>eoplo  of  the  country  would  like  to  see  passed. 

It  Is  my  hope,  as  well  as  the  hope  of  numerous  acquaintances  of  mine,  that 
this  bill  Is  passed.  In  the  light  of  the  past  events,  and  1  sincerely  hope  that  you 
will  do  everything  within  your  power  to  effect  passage. 

Yours  sincerely, 


Harry  H.  Lacey,  Jr. 


Indianapolis  Allied  Postal  Council, 

Indiana  poll 9,  Ind.,  February  20, 1958 . 

Senator  William  K.  Jknner, 

Senate  Office  liuilding,  Washington ,  D .  C. 

Dear  Senator  :  I  received  under  date  of  February  10,  from  your  office  a  notice 
of  hearing  on  Senate  bill  2640  to  limit  appellate  jurisdiction  of  Supreme  Court. 

We  have  read  aud  studied  this  bill  carefully  and  we  wish  to  Inform  you  and 
your  committee  that  u*e  endorse  this  bill.  Personally  I  may  have  had  some 
reservations  but  when  I  read  In  the  paper  last  evening  that  the  ADA  had  testified 
so  strongly  against  It  I  am  convinced  now  that  It  must  be  a  good  bill. 

It  Is  our  opinion  that  the  courts  did  n  serious  disservice  to  their  country  In 
their  recent  rulings  on  the  actions  of  various  Government  bodies  in  the  function 
of  controlling  subversive  activities  and  employees  whose  retention  In  service  Is 
u  security  risk. 

We  do  however  recommend  that  no  Individual  be  designated  a  resixmslblllty 
of  making  a  ruling  on  the  subject  We  therefore  recommend  that — 

Paragraph  (3), strikeout, "executive regulation'’; 

And  that  no  misunderstanding  be  |>ossible  that — 

Paragraph  (4) ,  add  the  words  "of  any  State"  after  the  words  “similar  body”. 
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Paragraph  (3)  would  then  read :  any  statute  of  any  State  the  general  puri>ose 
of  which  U  to  control  subversive  activities  within  such  State ; 

Paragraph  (4)  would  read:  “Any  rule,  bylaw,  or  regulation  adopted  by  a 
school  board,  board  of  education,  board  of  trustees,  or  similar  body  of  any  State 
concerning  subversive  activities  in  its  teaching  body .  < 

We  hope  that  action  be  speeded  on  this  needed  legislation  before  the  subver¬ 
sives  gain  too  much  while  free  to  act  without  restraint 


Sincerely  yours, 


NexlT.  Kkbshkxb,  President. 


Upper  Darby,  Pa.,  February  25, 1958. 

Senator  William  B,  Jenner, 

Senate  Office  Building, 

Washington  D.  0. 

Dear  Senator  Jenner:  Your  bill  to  curb  the  powers  of  the  Supreme  Court 
should  be  passed  immediately.  The  American  people  should  be  informed  as  to 
the  nature  of  the  enemy.  But  instead  we  are  to  have  swarms  of  lied  agents 
visit  our  shores  In  the  guise  of  “cultural"  exchanges. 

It  Just  doesn't  make  sense  to  hear  Ike  being  nlnrmed  about  the  Communists 
in  Europe  while  at  home  they  are  made  out  to  be  respectable  people. 

The  American  people  want  an  explanation  as  to  whether  or  not  the  President 
fully  understands  the  conspiracy.  If  communism  is  evil  then  why  exclude  the 
American  branch? 

Congratulations  to  yon  for  your  valiant  fight  to  preserve  the  United  States  of 
America. 


Sincerely, 


Anna  M.  Kelley. 


Baltimore,  Md.,  February  22, 1958. 


Dear  Mb,  Jenner:  I  have  Just  written  the  following  letter  to  all  the  members 
of  the  Judiciary  Committee: 

Because  I  feel  so  strongly  that  passage  of  the  Jenner  bill,  S.  2640,  must  be 
achieved  to  safeguard  our  heritage  of  constitutional  government,  I  am  writing 
to  each  member  of  the  Judiciary  Committee. 

Certainly  the  liberal  Judge  Hand  has  proved  both  objective  and  courageous 
in  the  attached  statement  wherein  he  says  “that  each  was  responsible  to  that 
sovereign  (the  people  of  the  United  States)  but  not  to  one  another." 

It  is  my  earnest  hope  that  ‘your  committee  will  adopt  a  favorable  report  on 
this  bill. 

If  Judge  Hand  has  the  courage  to  face  facts — surely  the  members  of  the  com* 
mi t tee  can  do  no  less. 


Sincerely  yours, 


Helen  Walker  Jenkins. 


Supreme  Court:  Judge  Learned  Hand  has  told  his  Harvard  Law  School  audi¬ 
ence  :  “When  the  Constitution  emerged  from  the  convention  in  September  1787, 
the  structure  of  the  proposed  government,  if  one  looked  to  the  text,  gave  no 
ground  for  inferring  that  the  decisions  of  the  Supreme  Court — were  to  be  au¬ 
thoritative  upon  the  executive  and  the  legislative.  Each  of  the  three  depart¬ 
ments  was  an  agency  of  a  sovereign,  the  people  of  the  United  States.  Each 
was  responsible  to  that  sovereign  but  not  to  one  another;  Indeed  their  separa¬ 
tion  was  still  regarded  as  a  condition  of  free  government,  whatever  we  may 
think  of  that  notion  now.” 


Savannah,  Tenn.,  February  H,  1858. 

Hon.  William  E.  Jenner, 

United  States  Senate, 

Washington,  D.O. 

Dear  Sir  :  In  reading  the  paper,  I  see  that  you  and  other  Senators  are  preparing 
or  have  prepared  bills  calculated  to  curb  the  reckless  disregard  for  the  Constitu¬ 
tion  and  their  oaths  to  uphold  same. 

Article  1,  section  1,  ctause  1 :  Al)  legislative  powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  States,  which  shall  consist  of  a  Senate  and 
House  of  Representatives. 
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Article  10  amendment*:  The  power  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively,  or  to  the  people. 

Article  14,  section  1,  amendment:  All  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  Jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  States  wherein  they  reside.  No  State  Rhail  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United  States ; 
nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law ;  nor  deny  to  any  person  within  its  Jurisdiction  the  equal  protection 
of  the  laws. 

Before  any  State  Is  admitted  to  the  Union  It  shall  have  formulated  a  State 
constitution  that  conforms  to  the  provisions  of  the  Constitution  of  the  United 
Sates.  North  Carolina,  the  State  from  which  the  case  was  carried  to  the  Supreme 
Court  of  the  United  States  and  upon  which  the  infamous  desegregation  decision 
was  based,  had  violated  no  Federal  law. 

Congress  had  not  passed  any  law  touching  on  the  question  of  segregation, 
so  the  State  of  North  Carolina  and  North  Carolina  only  bad  Jurisdiction  over 
matters  purely  of  a  local  nature. 

Nowhere  in  the  Constitution  of  the  United  States  is  any  provision  authorizing 
the  Court  to  enter  the  legislative  field  and  by  Court  order  enact  a  law,  but  that  is 
what  it  did  in  the  1954  decision. 

The  Court  had  no  authority  to  enact  a  law,  nor  did  the  President  have  authority 
to  send  troops  to  Little  Rock  to  enforce  the  Court’s  order.  The  Court  has  handed 
down  other  decisions,  the  effect  of  which  deprives  the  States  of  their  rights 
guaranteed  to  them  under  the  Constitution.  If  this  constant  usurpation  of  powder 
Is  not  checked  and  that  soon  the  freedom  of  which  we  have  so  proudly  boasted 
will  be  only  a  memory.  Earl  Warren  and  his  Communist  sympathizers  should 
be  impeached. 

Iam,  very  respectfully, 

,  Robert  Hurst, 

(An  80-year*old  southern-born  Republican— not  a  modern.) 


William  E.  Jenner, 

United  States  Senate, 

Washington,  D .  0. 


New  Richmond,  Ind.,  February  25,  J958. 


Dear  Mr.  Jenner:  I  was  so  pleased  when  I  read  that  you  were  sponsoring  a 
bill  to  curb  the  Supreme  Court.  They  shouldn't  be  allowed  to  make  any  laws 
or  change  or  do  away  with  laws  that  are  already  made.  They  seem  to  be  turning 
us  over  to  the  Communists  as  fast  as  they  can. 

There  are  other  things  I  should  like  to  express  an  opinion  on.  Am  not  In  favor 
of  summit  talks  because  It  will  only  give  Russia  a  chance  to  spread  her  influence. 
And  especially  since  she  has  planned  for  China  to  take  over  Formosa  while  she 
keeps  the  Western  World  busy. 

Am  not  in  favor  of  giving  money  or  weapons  to  any  of  the  Russian  satellites. 
In  fact,  am  not  In  favor  of  giving  money  to  any  government.  Only  food  to  the 
people  and  send  someone  to  teach  them  how  to  do*  the  things  which  will  help 
them  feed  themselves. 

We  went  into  the  administration  with  the  understanding  that  the  Federal- 
heid  businesses  and  properties  were  to  be  disposed  of  to  private  persons.  1 1  hasn't 
been  done.  If  it  were  done  there  would  be  money  to  cut  down  on  the  debt. 

We  believe  the  farmer  should  be  let  alone  to  farm  to  the  best  advantage  of  the 
land  with  no  Government  controls  or  subsidies. 

We  do  not  believe  In  Federal  help  for  the  bright  child  or  have  any  say  in  the 
school  program.  Each  State  should  take  care  of  Us  own  bright  children  and  its 
own  school  system  as  it  always  has. 

We  think  the  appropriation  should  be  cut  down. 

Youra  truly, 


Mart  Hob  well. 
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Dallas,  Tex.,  February  20,  1958 . 

Senator  Wuuau  Jrnnkh, 

Senate  Office  liuitiUng, 

WoiMapton,  D.  0. 

1>kar  Sir:  This  la  to  advise  you  that  1  am  In  favor  of  Senate  liljl  No.  2lH*i  a* 
pro]xwod  by  yon  mid  l  would  like  to  ask  you  to  include  H.  2010  provisions  for 
correcting  the  dangerous  decision  made  by  the  Supremo  Court  weakening  the 
Smith  Act. 

I4iope  that  you  arc  successful  in  passing  thoeo  bills. 

Yours  truly, 

Marie  Hklmurkoiit. 

Mrs.  William  0.  Helrabrocht. 


Detroit,  Mich.,  February  21,  1958. 

lion.  William  E.  .Tenner, 

Srhiife  Office  liultdinp,  Washington,  D.  0 . 

Dkah  Senator  Jknner:  I  wish  to  express  my  wholehearted  support  of  your 
bill  to  limit  the  appellate  Jurisdiction  of  the  Supremo  Court.  Tills  legislation 
Is  a  must  If  our  country  Is  to  survive. 

May  I  ask  If  this  legislation  would  nullify  any  of  their  past  decisions  that 
have  dono  so  much  to  help  the  Communists? 

With  deep  gratitude  for  your  work  In  behalf  of  our  country. 

Mr.  and  Mrs.  A.  It.  IIkulwobtii. 


Senator  William  E.Jknnkr, 

Washington,  />.  C. 


Madison,  lNn.,Frftrwiri/27,  1958. 


Dear  Hill:  Thanks  for  sending  me  a  copy  of  Senate  hill  204(1,  “to  limit  the 
appellate  Jurisdiction  of  the  United  States  Supreme  Court.”  Regardless  of  the 
ultimate  fate  of  the  bill  It  is  good  to  ktunv  that  someone  tiad  guts  enough  to 
introduce  such  a  bill  to  curb  the  un-American  decisions  recently  handed  down 
by  the  Court.  These  decisions  were  decried  by  Americans  such  as  J.  Kdgar 
Hoover  ami  others  who  condemn  the  pampering  of  Communists  and  their  Ilk. 
When  will  we  wake  up  to  the  fact  that  wo  are  vulnerable  both  from  without  and 
within? 

Along  with  a  million  other  llooslers  and  tho  scattered  remnants  of  other  old- 
line  Republicans,  1  was  extremely  sorry  to  lean,  that  you  would  not  be  u  candi¬ 
date  for  reclectlon;  you  were  a  thousand  portent  cerlaltf  of  being  nominated 
and  elected,  but  you  have  your  own  life  to  live.  I  do  resent  tho  statements  made 
by  the  opposition  that  “you  did  not  choose  to  run”  because  of  this  uncertainty. 
Nuts. 

Meanwhile  the  stalwarts  In  the  Semite  lave  almost  reached  tho  vanishing 
point.  I  know  yon  have  taken  full  cognizance  of  this  matter,  and  where  do  we 
go  from  here?  First  there  was  Bob  Taft,  then  Welker,  McCarthy,  Knowland, 
Byrd,  and  J'enner,  others  of  course.  Wonder  what  kind  of  country  my  grand¬ 
children  will  live  In? 

Hope  you  can  put  this  bill  over ;  If  that  is  Impossible,  then  thanks  for  trying. 
Sincerely. 


(Signed)  Dick. 

(Typed)  Richard  O.  Heck. 


Senator  William  Jen  neb, 

Washington,  D.  0 . 


Fort  Worth,  Tex.,  February  23,  1958 . 


Dear  Senator  Jenner:  We  wish  to  express  our  hearty  approval  of  your  Senate 
Resolution  No.  2046  redefining  the  duties  of  the  Supreme  Court. 

Recent  decisions  of  the  Supreme  Court  have  greatly  endangered  the  safety 
and  security  of  our  country,  and  we  hope  you  can  restrict  their  authority. 

We  would  also  like  to  see  the  term  of  office  of  the  Justices  be  either  reduced  or 
that  they  be  subject  to  reconfirmation  every  4  to  0  years. 

Yours  truly, 

Mrs.  T.  B,  Hart, 

T.  B.  Hart. 
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WKflLKY  IlAftl'JH  KKALTY  AUKNOY, 
RlckncU,  ind February  to,  1058. 

Hon.  William  K.  Jkxnkm, 

United  States  Rena  tv  Pont  Office, 

Washington,  I).  V . 

Gioktinoh  *  TliiinkH  to  you,  III11,  for  copy  of  notice*  of  hearing  on  Senate  blit 
IHYUl 

I  um  enclosing  for  your  In  forum  I  Ion  Hipping  from  llio  KvniiHvlIlc  Courier  of 
even  dale. 

It  Ik  my  personal  belief  that  the  Supremo  Court,  ns  presently  constituted,  has 
In  fact  usurped  authority  that  Is,  under  the  provisions  of  our  Constitution;  the 
prerogative  of  ttio  legislative  branch,  amt  that  this  action  by  the  Court  Is  In  fact 
a  most  serious  matter.  It  Is,  also,  my  jttrsomU  belief  that  the  said  Court  does 
not  at  present  command  the  respect  of  our  cltlEenry  that  It  onco  did,  and  that 
this  Is  the  result  of  the  so-called  liberalism  of  some  of  Its  members. 

I  am  frank  to  say,  howovor,  that  the  respect  formerly  Inherent  in  the  Court 
will  have*  the  effect  of  causing  hesitancy  In  remedial  legislation,  even  though  It 
may  bo  most  urgently  needed. 

Your  efforts  arc  respectfully  commended.  I  can  only  hopo  and  trust  that  your 
bill  may  ho  effective  In  producing  beneficial  results. 

It  Is  my  hopo  that  you  have  completely  recovered  from  your  recent  Illness. 

Most  cordially  yours, 

Wesley  Harris. 


A.  C.  Hamilton  A  Co., 

Oat  las,  Ter.,  February  25,  t058. 

Ite  S.  2040 
Senator  Jrnnkh, 

Senate  Office  O  adding, 

Washington,  D .  0 . 

Drab  Senator  :  May  I  congratulate  you  on  your  stand  !u  developing  the  above* 
mentioned  resolution.  Someone  must  reded  no  the  |>owcr  of  the  Supreme  Court 
or  those  with  leftist  tendencies  will  ruin  this  country. 

The  weakening  of  the  Smith  Act  by  the  Supreme  Court  Is  almost  suicidal  In 
Its  design. 

Yours  for  more  statesmen  and  less  radicals, 

Y’ours  very  truly, 

A.  C.  Hamilton,  Jr. 

I  do  hopo  you  will  reconsider  your  withdrawal  from  the  Senate  race.  The 
country  needs  men  like  you. 

A.  a  II.,  Jr. 


Cherokee,  Tex.,  February  27,  1058. 

Senator  William  Jennrr, 

Senate  Office  It  a  tiding, 

Washington,  Z).  0 . 

1)rar  Senator  Jrnnrr:  Those  of  us  who  believe  in  redefining  the  powers  of 
the  Supreme  Court  are  encouraged  that  hearings  are  being  held  on  the  resolu¬ 
tion,  S.  26*10.  Many,  many  people  with  whom  I  come  In  contact,  feel  strongly 
that  this  resolution  you  have  proposed,  Is  needed.  We  hope  that  provisions 
will  be  Included  to  correct  the  evils  of  the  Mallory  decision  and  also  to  combat 
the  weakness  of  the  Smith  Act  by  the  Supreme  Court. 

Sincerely, 

Virginia  II.  Gbay. 


Detroit,  Mich.,  February  J.f,  1958. 

My  Drab  Senator  Jenner;  Seeing,  watching,  thinking,  knowing  Americans 
are  greatly  disturbed  by  the  developments  coming  from  our  Supreme  Court 

The  American  people  are  more  disturbed  about  our  'leadership"  now  than  at 
any  time  I  have  ever  seen  In  my  60  years. 

I  travel  extensively.  The  knowledge  of  doubt  and  uncertainty  about  our  High 
Court  exists  everywhere.  A  halter  must  be  placed  upon  these  far-grazing 
strays— all  nine  of  them. 
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The  attached  la  a  copy  of  a  letter  1  sent  both  of  nur  Michigan  Heim  lorn,  ur«- 
In g  tholr  support  of  your  bill. 

The  great  mass  of  Aiuerleim  itcoplc  look  toward  Senator  Jenner  with  great 
ho|>e. 

Respectfully, 


H.  H.  (1ikdi>:v. 


Detroit,  Mull.,  February  / 1, 1938, 

Bonn  tor  Charles  N.  Totter, 

l/Hffcvf  Stale*  Senate  ilulldhw, 

Washington ,  />.('. 

Dkar  Senator:  1  l>eUeve  that  the  honorable  Senator  from  ludluim,  Wllllmu 
B.  Jenner,  turn  Introduced  n  bill  In  Cougress  (H.  2040)  which  our  respective 
Senators  from  this  State  should  support. 

Our  United  Stntea  Supreme  Court  has  got  out  of  hand,  but  of  reason. 

This  Court  has  found  the  American  i>eop1u  all  wrong.  They  have  found  our 
Congressmen.  our  Slates,  our  Constitution,  our  civic  organizations,  our  way  of 
life— they  have  found  all  Ihlswrong. 

What  have  they  found  right?  Those  promoting  the  overthrow  of  our  Gov¬ 
ernment,  Communists ;  tboso  engaging  In  murder,  rniie,  treason ;  those  harbor- 
tug  n  hatred  of  our  country  and  of  our  people—  the  antisocial— of  our  religion 
and  of  our  laws  In  tho  sickness  of  their  mind:  Iheso  they  havo  found  "right.*1 

We  are  fully  aware  that  these  men  sitting  In  tho  Supremo  Court  of  our  land 
are  legally  Impractical  to  i>erform  their  duty  In  line  with  tho  thought  and 
action  of  our  fathers  of  this  land,  who  so  established  what  was  to  become  the 
greatest  nation  of  the  world  of  nil  time. 

Wo  are  nwaro  that  those  men  never  sat  ns  Judges  prior  to  their  political  ap¬ 
pointment.  Except  tho  Inst  addition. 

Who  were  our  Senators  who  continued  these  men,  knowing,  as  they  must 
have,  of  their  legal  inefficiency?  Were  our  Senators  sleeping?  Or  did  they 
care?  Do  we  have  Xeros  In  Washington? 

Senators  are  voted  In  by  the  i»eople  for  the  solo  purpose  of  maintaining  the 
welfare  of  the  Nation  and  of  supporting  the  Constitution  without  stammering. 
No  Senator  has  been  sent  to  Washington,  D.  0.,  with  tho  voters1  consent  to 
rewrite  or  to  promote  by  vote  the  overthrow  of  our  traditions  and  Inws.  Nor  are 
Supreme  Court  Justice#  presented  for  this  purpose. 

Since  the  18th  niueudraent,  tho  people  have  not  clamored  for  closer  attention 
to  our  way  of  life  than  uow.  Wo  feel  that  we  are  being  rigged  into  a  centralized 
government.  A  centralized  government  means  dictatorship.  Too  many  lives 
have  been  lost  by  American  men  fighting  such  a  government  here  and  elsewhere, 
to  let  a  dictatorship  be  established  unchallenged  by  nine  old  men  doting  awny 
on  the  brink  of  eternity. 

We  are  aware  of  the  social  background  of  these  gentlemen.  And  we  are  not 
by  any  means  fond  of  our  finding.  They  are  men  of  clay.  Not  gods.  They 
have  erred  tragically,  through  ignorance  or  through  Intention.  The  result  is 
the  same.  They  must  be  checked.  The  power  to  do  this  lies  with  you,  our 
Senators. 

Very  sincerely  yours, 

H.  B.  Gird  ley. 


West  Newton,  Mass.,  February  13, 1958 . 

H«m.  WlLUAM  K.  .1  KNNR.lt, 

rwffitf  State*  Senate,  Washington,  D.  C. 

Dkar  Sir:  Kuclosed  you  will  find  n  copy  of  n  letter  that  I  have  written  to  our 
ltepresentutlve. 

I  can  assure  you  there  are  millions  who  are  willing  to  back  you  and  your  bill 
concerning  the  Supreme  Court  decisions.  I  know  the  struggle  Is  great,  but  the 
rewards  are  greater. 

Sincerely  yours, 


Edward  U  Gallagher, 
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West  Newton,  Mass.,  January  22, 1058. 

Hon.  LAI'JiKNt'K  CURTIS,  „ 

Noun  of  /representatives,  Washington,  I) .  0 . 

Dear  Sir:  An  oho  who  has  coiiHlRtcnf ly  voted  for  you ;  ns  one  who  has  Influenced 
mnnv  of  my  friends  to  vote  for  you;  ns  one  who  filled  out  your  questionnaire,  I 
wns  very  much  surprised  and  chagrined  when  I  read  your  statement  that  approved 
the  decisions  of  this  Supreme  Court.  ,  .  - 

You’re  wrong  when  you  slate  the  heart  of  this  attack  comes  from  those  who 
have  a  southern  point  of  view  on  segregation.  There  are  more  people  than 
southerners  who  are  against  the  decisions  of  this  Supreme  Court.  There  are 
millions,  and  many  of  these*  are  your  constituents  and  my  friends  who  feel 
that  the  Communists  have  gained  more  from  the  decisions  of  this  Supreme  Court 
than  from  any  Court  In  past  history  because  of  the  appointment  of  Chief  Justice 
Warren.  The  Communists  seem  to  have  sensed  this  wns  going  to  tie  before  the 
Senate  that  approved  the  Chief  Justice  did.  They,  the  Communists,  when  tho 
appointment  was  made  came  out  of  the  underground  and  openly  stated  that 
there  wns  n  different  climate  now  and  they  felt  more  safe. 

This  Court  hna  throttled  the  Government  and  tho  State's  right  to  apprehend 
Communists,  they  have  freed  the  culprits  from  the  cells,  they  have  shackled 
the  Kill  to  the  point  where  it  is  nothing  more  than  n  glorified  police  force  ns 
Mrs.  Roosevelt  and  tho  leftwing  clique  have  always  desired.  They  are  now 
working,  because  of  this  encouragement,  to  scuttle  the  Smith  Act,  to  break  down 
the  McCarroii- Walter  Act,  to  emasculate  the  Investigative  powers  of  the  Senate 
and  congressional  committees.  I  think  It  Is  time  tho  Members  of  our  Congress 
and  Senate  have  the  vision  to  see  these  things  and  the  courage  to  prevent  them 
l»efore  It  Is  too  Into. 

Sincerely  yours, 

Edward  L.  Ga.T4.ao her. 


Detroit,  Mini.,  February  2 1058 

Hon.  William  Jenner, 

Senate  Office  Building,  Washington ,  I).  V . 

Dear  Sib:  Wo  certainly  appreciate  tho  wonderful  work  you  are  doing  for  our 
country.  We  would  like  to  see  Senate  bill  204(1  favorably  acted  U|>on  by  the 
Congress. 

Hearings  should  also  be  heard  on  House  Joint  Itesolutlon  355  and  receive 
favorable  action. 

The  people  of  the  United  States  would  like  to  see  a  return  to  constitutional 
government. 

Very  truly  yours, 

Paul  V.  Funk. 


New  Rochelle,  N.  Y.,  February  20, 1958 . 

lion.  William  Jenner, 

United  States  Senate,  Washington,  D .  C. 

Dear  Senator  Jenner:  I  have  Just  written  each  member  of  the  Judiciary 
Committee  thanking  them  for  consenting  to  hearings  on  your  bill  S.  2646. 
Also,  as  our  elected  representatives  to  protect  the  Constitution,  I  ask  they 
support  your  bill. 

Thank  you  sincerely  for  all  you  are  doing  In  our  behalf. 

Yours  very  truly, 

Martha  M.  Fuhber 
Mrs.  Raymond  A.  Fuiireb. 


Truman  R.  Fries,  Ino., 

,  Bethlehem,  Pa. 

Hon.  William  E.  Jenner, 

Senate  Office  Building,  Washington,  D .  C . 

Dear  Senator:  I  have  written  to  my  Senators  from  Pennsylvania,  asking  their 
support  for  your  bill  (S.  2640).  Lost  of  luck.  Plenty  of  people  are  for  It,  but 
don't  know  or  never  write  to  their  Senators.  Laws  are  laws  as  written  and 
should  be  changed  by  the  people  or  their  representatives,  not  by  different  Inter¬ 
pretations  of  any  court 
Very  truly  yours, 

Truman  R.  Fries. 

21701—58 - 06 
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Hon.  William  E.  Jenner, 

Senate  Office  It  u  tiding, 

Washington,  D .  C. 


Bridgeport,  Calif.,  February  21,  IMS. 


Dear  Senator  Jenner:  Wo  thank  you  for  sending  me  n  copy  of  the  notice 
of  hearing*  on  Semite  bill  2040,  and  also  a  copy  of  ttio  hill,  which  was  Intro- 
ducod  by  you. 

This  legislation  Is  seriously  needed,  as  demonstrated  by  the  action*  of  the 
apparent  dupes  of  the  Moscow  Soviet,  who  have  l>een  appointed  ns  members 
of  our  once  Supreme  Court. 

Wo  trust  and  urge  that  S.  2040,  or  Its  equivalent,  will  quickly  be  enacted 
Into  law,  and  that  If  It  should  be  vetoed  by  Mr.  Elsenhower,  It  will  quickly  be 
rceuacted  by  a  two-thirds  majority  vote  of  both  Uouses  of  the  Congress. 

We  sluccrely  believe  that  the  present  members  of  our  once  Supreme  Court 
of  the  United  States,  merit  Impeachment,  to  bo  followed  by  trial  as  traitors 
and  treasonlsts. 

Seriously  and  sincerely, 


Mono  County  Miners  Association*, 
By  F.  J.  You  no,  Secretary, 


Ben  sen  vi (Jx  State  Bank, 
HcmcnvlUe,  HI,  February  fj,  1958. 


Hon.  Wiixiam  Jenner, 

United  States  Senator, 

Senate  Hu  tiding,  Washington,  D.  V. 

Dear  Senator  Jenner:  Senate  bill  No.  2646,  In  my  opinion  aud  the  opinion 
of  many  thinking  people  In  this  area,  must  be  passed.  No  arm  of  the  Gov¬ 
ernment,  be  It  Supreme  Court  or  otherwise,  should  have  the  power  to  upset 
the  purposes  of  the  United  States  Constitution  as  evidenced  by  the  present 
trend  of  the  Supreme  Court.  You  are  entirely  correct  In  the  theory  that  tho 
States  alone  should  have  the  liower  of  control  over  education,  practice  of  law, 
and  antisubversive  control.  The  undersigned  heartily  endorses  Senate  bill  No. 
2040. 


Hespeetfully  yours. 


It.  A.  Fran zen. 


Southport,  Conn.,  February  19,  1958. 

My  Dear  Senator  Jenner:  l  am  fu  total  agreement  with  the  bill  S.  2040 
which  you  Introduced,  and  which  would  limit  the  appellate  jurisdiction  of  tho 
Supreme  Court  tn  certain  cases.  Particularly  with  respect  to  the  security  pro¬ 
gram,  also  with  respect  to  home  rule  over  local  schools. 

Very  sincerely, 

Kathleen  Maly  Finn. 


Senator  William  Jenner. 

Senate  Office  IMUUng, 

Washington ,  D .  C. 


Dallas,  Tex.,  February  £7,  1958. 


Dear  Senator  Jenner:  I  am  heartily  In  favor  of  resolution  S.  2646. 

Also,  I  deplore  the  weakening  of  the  Smith  Act  by  the  Supreme  Court.  Please 
Include  provisions  in  S.  2646  for  correcting  this  dangerous  decision. 

Sincerely, 

Ellen  C.  Ferguson 
Mrs.  Ted  B.  Ferguson. 


LIMITATION  OF  APPELLATE  JURISDICTION 


1061 


The  Fatout  Building  Co., 

India  napolis,  Ind .,  February  2\,  1958, 

Senator  William  K.  .Jen  nek, 

Senate  Office  Building, 

Washington,  I),  O, 

Dear  Sir  :  Your  MU  for  curbing  the  Supreme  Court  Is  very  timely.  They  should 
he  forced  out  of  the  luwmnklng  business. 

Very  truly  yours, 

The  Fatout  Burdino  Co., 
Hay  T,  Fatout. 


St.  Louis,  Mo.,  February  15,  1958 . 

Senator  William  Jknnek, 

United  States  Senate, 

Washington,  1),  U . 

Dear  Senator  Jknnek:  The  nttaehed  letter  Ik  a  carbon  copy  of  one  I  sent 
Senntor  Hennings. 

I  have  long  admired  your  work  in  the  Senate  and  only  wish  there  were  more 
honorable  men  to  aid  you. 

B:dh  our  Senators  from  Missouri  have  very  liberal  voting  records;  however, 
the  Republican  candidates  usually  offer  almost  the  Bnme  so  w*e  really  have  no 
choice. 

This  letter  Is  to  let  you  know  there  are  many  people  here  who  agree  with 
you  but  wo  are  not  located  so  to  change  things  much. 

Sincerely, 


Gordon  Emerson. 


Senator  Thomas  C.  Hennings,  Jr., 
United  States  Senate, 

Washington,  D,  C, 


St.  Louis,  Mo.,  February  15, 1958. 


Dear  Senator  Hennings:  I  have  read  where  you  attAck  Senator  Jenner’s 
bill  concerning  the  Supreme  Court. 

First,  do  you  accept  nil  the  decisions  of  the  Supreme  Court?  If  not,  then 
you  offer  nothing  to  cope  with  the  present  situation.  It  usually  Isn't  sensible  to 
attack  something  unless  you  have  a  better  solution.  Apparently  you  don’t  In 
this  case. 

Second,  If  you  accept  all  the  decisions  of  the  Supreme  Court,  then  you  do 
not  believe  In  the  balance  of  |Knvor  held  by  each,  the  executive,  the  legislative, 
and  the  Judiciary.  The  Court  Is  far  out  of  balance  with  the  other  branches. 

I  know  you  have  a  liberal  voting  record. 

Xow,  If  you  are  to  accept  the  Supreme  Court  as  the  master  and  obey  all 
decisions  without  question,  then  you  accept  the  same  system  as  the  supreme 
Soviet  In  Russia.  No  one  questions  the  masters  there,  I  am  told. 

The  Just  powers  of  our  Government  are  Justly  derived  from  the  people,  not 
the  Court. 

It  appears  more  and  more  of  our  elected  public  servants  are  becoming  our 
political  masters.  This  trend  can  destroy  our  freedom,  but  some  who  gain 
power  use  It  to  destroy. 

Sincerely, 


Gordon  Emerson. 


•  Loo  ax  sport  Chamber  or  Commerce, 

Jjogansport,  Ind.,  February  27, 1958. 

Senator  William  E.  .Tenner, 

Senate  Office  Building,  Washington D.  C . 

Dear  Bill  :  This  organisation  wishes  to  support  unanimously  your  bill  which 
has  been  offered  to  curb  the  Judicial  encroachment  on  the  Investigating  pou*ers 
of  Congress. 

In  our  group  discussions  we  have  long  since  felt  that  the  Supreme  Court  had 
carried  the  powers  of  Congress  and  gone  Into  the  lawmaking  position  them¬ 
selves  and  this,  of  course,  we  unalterably  oppose. 
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We  still  believe  Congress  should  make  the  laws. 

If  there  are  others  whom  we  should  write  to  please  mlvise  me. 

Sincerely, 

II.  A.  Risen  bise,  Executive  Secretary. 


Tuesday,  February  27,  1058. 


Senator  Jennek:  Your  bill  to  curb  the  powers  of  the  United  States  Supreme 
Court  should  receive  better  publicity  than  It  Is  getting.  For  the  Court  has  un- 
doubtedly  exceeded  its  constitutional  powers  and  is  becoming,  In  fact,  a  semi- 
legislative  body  which  claims  that  It  Is  the  law  of  the  land. 

We  Americans  will  not  willingly  concede  that  the  edicts  of  our  Supreme 
Court  are  the  law  of  the  land.  We  contend  that  our  duly  elected  representa¬ 
tive  In  the  House  and  the  Senate  nre  the  supreme  law  of  the  land.  And  we 
want  the  Supreme  Court  to  follow  Its  constitutionally  decreed  limitations,  not 
to  assume  powers  by  decree  that  are  In  conflict  with  the  United  States  Con¬ 
stitution. 

Integrationl8ts  claim  that  too  many  of  us  are  Intolerant.  Many  of  us  so 
accused  insist  that  the  integratlonlsts  are  intolerant  of  anything  disagreeing 
with  their  own  preconceived  views.  Those  rock-ribbed  integratlonlsts  miss  the 
point  In  their  arguments  for  equality  In  the  races.  The  point  Is  whether  we 
place  forcible  Integration  or  whether  we  want  to  keep  the  Supreme  Court 
as  a  judicial  body  rather  than  let  it  reach  out  Into  a  Held  left  to  a  duly  elected 
legislative  body. 

Intolerance  is  a  two-edged  implement. 

Respectfully  yours, 


W.  H.  Howards,  Montezuma,  Jntf . 


Lubbock,  Tf.x.,  February  2$,  1958. 

Dear  Senator  Johnson  :  Just  a  short  letter  to  Inform  you  that  we  favor  the 
bill  recently  introduced  in  the  United  States  Senate,  by  that  very  able  and  ex¬ 
cellent  American,  Senator  William  E.  Jenuer.  We  believe  it  most  Imperative 
for  you  to  support  and  urge  the  support  of  this  bill  that  would  prevent  the 
United  States  Supreme  Court  from  Interfering,  or  the  right  to  hear  appeals  ou 
committees,  executive  security  programs,  State  security  programs,  school  boards 
or  admissions  to  the  bar. 

For  very  obvious  reasons,  any  loyal  American  can  see  the  need  to  curb  the 
United  States  Supreme  Court,  and  with  all  haste.  The  Supreme  Court  has 
destroyed  the  Smith  Act,  and  it  has  rendered  the  FBI  almost  useless  in  the  effort 
to  fight  Communist  subversion  and  activity.  The  U.  S.  News  &  World  Report, 
February  21,  1058,  reported  that  the  House  Un-American  Activities  Committee, 
has  exposed  the  fact  that  over  "1  million  Americans  have  been  enlisted  by  the 
Kremlin  as  spies,  or  potential  Communist  spies  and  saboteurs.”  If  the  present 
rate  of  Supreme  Court  decisions  continue,  the  Communist  will  not  have  to  lire 
a  single  rocket  or  drop  a  single  bomb,  the  Supreme  Court  will  simply  hand  the 
United  States  of  America  over  to  the  Communists,  lock,  stock,  and  barrel. 

Also  we  see,  according  to  the  February  28,  1058,  issue  of  U.  S.  News  &  World 
Report,  that  the  President,  in  his  proposed  foreign-aid  budget,  has  asked  for 
“$106.0  million,  for  the  United  Nations  Children’s  Fund,  certain  refugee  pro¬ 
grams,  administrative  costs,  and  $20  million  for  a  contribution  to  the  United 
Nations  Technical  assistance  program.” 

Now  Senator  Johnson,  may  we  ask,  in  as  much  as  this  Is  American  tax  money 
that  Is  to  be  spent,  what  about  our  own  needy  children  here  in  the  United 
States?  Is  nothing  to  be  done  to  assist  loyal,  needy  Americans?  Could  not, 
and  should  not,  this  money  be  spent  right  here  on  our  own  shores,  the  various 
American  States,  on  a  local  level  could  do  much  more  good  with  this  money 
and  at  a  great  deal  less  cost.  We  oppose  any  aid,  in  any  form,  to  the  very 
dubious  United  Nations. 

Also  could  you  please  explain  to  us  just  what  the  President  meant  when  he 
asked  for  $1.5  million  for  the  contribution  to  the  Organization  of  American 
States?  Does  this  mean  money  to  destroy  more  States  rights? 

Respectfully, 


B.  B.  DuBois. 
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Floral  Park  Post,  No.  334, 

15  Elizabeth  Street ,  Floral  Park,  N.  Y.,  February  2k,  1958. 
Re  Senate  bill  2646,  to  limit  appellate  Jurisdiction  to  the  Supreme  Court. 

Hon.  William  E.  Jenner, 

Senate  Office  Building, 

Washington,  D.  0 . 

Dear  Senator  Jenner:  At  the  last  regular  meeting  of  our  post,  a  motion 
was  unanimously  adopted  authorizing  me  to  write  you  and  the  Senators  and 
Congressmen  of  our  area  concerning  the  above  numbered  bill. 

We  should  like  to  record  our  congratulations  to  you  personally  and  our 
approval  of  the  bill  you  have  Introduced.  Like  you,  we  have  been  Increasingly 
shocked  and  dismayed  by  the  decisions  rendered  by  the  Supreme  Court  con¬ 
cerning  our  national  security.  We  feel  the  trial  courts  are  In  the  best  position 
to  see,  hear  and  evaluate  the  evidence  In  such  cases  and  believe  that  their 
Ilndlngs  should  not  be  tossed  aside  by  modernistic  and  tortured  interpretations 
of  the  first  and  fifth  amendments  or  by  other  novel  legalistic  conclusions,  which 
evidence  a  total  disregard  for  the  safety  of  our  country  and,  at  the  same  time, 
an  Irrational  interest  In  safeguarding  the  Communist  enemy  within  our  borders. 

We  enclose  a  copy  of  letters  which  we  have  mailed  to  Senators  Ives  and 
Javlts  and  Congressman  Derouolan  urging  the  support  of  your  bill. 

Respectfully  yours, 

Donal  A.  Donovan,  Americanism  Officer . 


Floral  Park  Post,  No.  334, 

15  Elizabeth  Street ,  Floral  Park ,  N.  Y.t  February  21 1958. 
Re  Senate  bill  2646,  to  limit  appellate  jurisdiction  to  the  Supreme  Court. 

Hon.  Irvino  M.  Ives, 

Senate  Office  Building , 

Washington,  D.  0 . 

Dear  Senator  Ives:  I  have  been  authorized  by  our  post  to  write  you  and 
our  other  representatives  expressing  our  approval  of  the  above  numbered 
bill. 

We  enclose  a  copy  of  a  letter  addressed  to  Hon.  William  E.  Jenner  sponsor 
of  this  bill  and  believe  it  adequately  indicates  our  regard  for  it 

We  understand  that  hearings  on  this  bill  are  now  taking  place.  We  urge 
your  support  in  putting  the  same  Into  law.  We  should  like  to  have  your  com¬ 
ments  on  the  proposed  legislation. 

Respectfully  yours, 

Donal  A.  Donovan,  Americanism  Officer . 

(Same  letter  sent  to  Senator  Javlts  and  Congressman  Derounlan.) 


Mbs.  J.  W.  Dinsuore, 
Piedmont,  Calif.,  if  arch  1 , 1958 . 

My  Dear  Senator  Jenner  :  Thank  you  for  sending  your  resolution  on  limiting 
the  appellate  powers  of  the  Supreme  Court  I  and  my  study  group  thoroughly 
approve  of  your  proposed  limitations. . 

We  are  heartsick  that  you  are  leaving  the  Senate,  but  realize  you  have  thought 
over  the  matter  thoroughly.  W  need  your  judgment  and  advice  and  will  always 
appreciate  any  suggestion  you  offer. 

Yours  sincerely, 

Elva  J.  Dinsuore. 


Senator  Jenner, 

House  Senate  Committee, 

Washington,  D.  0 . 


Sr.  Petersburg,  Fla.,  February  26, 1958. 


Honorable  Sir  :  I  do  not  know  whether  2646  is  the  correct  number  for  the 
new  law  or  bill  you  wish  to  have  passed,  but  it  is  designed  to  restrict  the  powers 
of  the  men  who  are  assigned  to  the  Supreme  Court  bench. 
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Considering  tlm  lyin'  of  turn  modgnod  In  lid*  gravely  luijMivt ntit  |m»hI  In  mir 
Government  them*  pant  20  yeaix  nr  wo,  I  would  nay  limy  ccrluhily  need  In  hnvn 
llmlr  Jurlmllrl Ion  over  Urn  welfnte  of  Ilm  docent  citizenry  *»f  I  hose  Hulled  Hlith*« 
Hrhlly  outlined  and  curtailed.  While  you  run  about  II,  limy  nlinitld  tut vi*  In 
l  *  vim  loyally  mnl  Integrity  it  tv  iml  only  In  Urn  did  lunary,  aa  empty  word*.  Inti 
should  bn  purl  of  umu  who  ran  tin  much  harm  nr  muni  an  11m  enwo  may  In',  bo 
cause  of  llmlr  position  In  ilm  Government  of  one  country* 

1  admire  your  courage  amt  farsightedness  In  this  mallrr.  II  seems  rallmr 
tide  for  this  law  lobe  iviHsed»lmt  lot  n*  hope  It  laitnl  loo  tale. 

If  all  Urn  Senators  tlo  lull.  Imrk  yon  In  Hd*,  It  I*  becnipm  limy  tlltl  iml  ttmati 
llmlr  words  to  ho  anything,  whott  limy  iwvore  wllti  their  hands  on  Ilm  lllhlc.  In 
protect  tlm  people  wim  voted  thorn  Into  Ilm  position  limy  hold,  hoeauxo  IIiIn  h 
really  a  good  law  that  la  Just  nittl  needed  Inin  rmr  own  world  of  today. 

Respect fully  yours,  Senator, 

1 1  Kiit it  a  Dm  Fii  \  n  . 


I  mu  an  Alva  m,  I  m»,,  fVfnrmi//  £/,  IMs. 

Senator  Win  1  am  R.  Jknnw, 

Wedfnrd,  Imf. 

Dm\w  Kknavoa:  This  la  to  congratulate  you  on  yonr  effort  In  keep  ilm  Supreme 
tVurt  In  Its  const Util lonal  hounds.  II  npimars  limy  aro  Irylng  hi  rewrite,  nr 
scrap,  Iho  constitution.  AH  power  io  yon  In  your  olTnrt, 

Sincerely, 

Mrs.  Dorothy  D,  Davim. 


Don,  WtHIAM  Jmnnmi. 

$nnitr  Off iv  RtifMfiig, 

ir*i.tMngfo>».  IK  t\ 


Dam. am,  Tuw,  fYhnmrj/  lots. 


Duau  Skxatow  ,Imnnkr:  I  want  In  lot  you  know  that  !  am  strongly  hi  favor 
of  Urn  rotation.  &  AMU  on  which  tlm  Hcnato  Committee  nu  Intonml  Security 
Is*  now  holding  heatings.  H.v  virtue  of  yonr  blit,  wo  ran  rolurn  to  tlm  Hlaloa 
ami  to  tlm  people  Urn  right  to  regulate  subversive  activities. 

It  Is*  pitiful  that  Urn  Smith  Art  has  been  weakened  hy  tlm  Stipromo  Court  hi 
such  a  tnannor  that  the  tower  courts  art'  now  forced  to  froo  notorious  Communists 
who  have  already  been  convicted  of  conspiracy  to  teach  mnl  lo  advocate  tlm 
violent  overthrow  of  the  United  States  Government.  I  am  utso  shocked  nt  tlm 
recent  Mallory  division  of  tlm  Supreme  Court  which,  by  tying  the  humid  of  tlm 
police  and  the  courts  tn  combating  rowdlnoss,  muggings,  nnd  senseless  healings 
hy  young  thugs,  has  made  It  portions  for  peaceful  citizens  to  ho  on  Iho  sin  vis, 
especially  at  night,  In  some  of  our  turgor  cities. 

I  would.  therefore.  like  to  suggest  that  you  Include  In  S.  2640  some  provision 
for  correcting  this  Intolerable  situation. 

Tours  very  truly, 


<\  G.  Daiim. 


Dam.au,  Tkx„  fVhnuir//  27, 

Senator  Wn  mam  Jf.nnkr, 

Soiki/o  Off ?*'  BniWuff, 

MV»*fttaofo>»,  D.  C . 

Ptar  Sir:  Senate  bill  204(1  must  be  passed  It  our  country  mnl  its  Constitution 
are  to  be  saved. 

I  wish  to  tell  you  of  my  appreciation  for  introducing  such  n  bill  nnd  hope  for 
Us  passage  without  delays. 

Sincerely  yours, 

J.  0.  Curran. 


S.  2<Vld — A  DANOKRors  Bill 
By  John  K.  Crlppen,  Park  Ridge,  III. 

The  Chicago  Tribune— usually  preponderantly  rightwing— in  Ha  editorial  of 
February  24.  sounds  almost  like  the  defunct.Dally  Worker.  It  has  labeled  S.  2046, 
the  enner  bill,  "a  dangerous  bill.”  It  editorializes:  “The  remedy  proposed  by 
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Mr.  .Ic*inii*r  Im  ltii|»r urHoil  IT  uni)*  tieemisc  II  Invite*  confusion.  If  he  Ihik  his  way, 
n  sliilute  limy  hi*  |nfi«r|ir«*f «*<f  In  n  dozmi  uay*  In  n  dozen  Jurisdictions  mid  Uirtv 
ulll  Im  nn  Supreme  Court  In  sel  llm  mum*  course  fur  nil,’*  And,  "Who,  In  these 
rlicunodumc*,  rail  fnvur  sacrificing  llie  protection  of  the  linn  I  appeal  In  I  In* 
Supreme  Court  V" 

Tin*  Tribune  roundly  minimum  flic  Mil  on  these  grounds,  lm(  does  nnl  snlln- 
fjicloilly  mistier  IIm  own  I  wo  innjor  Mieses  Mini  lln*  Idll  "Invlles  confusion,”  nnd 
Mint  II  would  "sacrifice  lln1  protection  of  lln*  Hi  ml  npixnl  In  Mm  Supremo  Court.” 
I'IimI  of  nil,  im  series  of  liiddcal*  In  lln*  history  of  llm  United  Males  has  caused 
so  whlcspicad  u  confusion  ns  llm  III  pro  Communist  decisions  In  the  past  2  years. 
Seeond,  wlinl  prelection  of  Mm  linn  1  nppcnl  In  llm  Supreme  Oiiirl  V  Tim  Jenner 
hill  Involves  exclusively  criminal  nr  alleged  criminal  ads  of  subversion.  Tin* 
Coin  I  has  reversed  llm  lower  courts  In  ninny  decisions,  nr  even  rewritten  llm 
CousMlnlhm  In  leaning  over  leflwnrd.  So,  where  Ih  Mm  Ingle  of  providing  pro 
lirtlon,  except  for  Mm  Communist*'/ 

The  Trlhmm  edllnrhit  cllmlmilc*  three  innjor  conHlderallons  In  Its  condcmnn- 
lion  of  llie dernier mill  Communist  measure:  M)  It  dues  nrd  take  Into  ronsldern* 
I  ton  Mn*  fuel  Hint  llie.lehimr  Idll  Im  simply  directed  against  erlmlnnl  communism, 
tlml  the  Supreme  i Vmrl  has  ruled  exclusively  in  favor  of  the  Communist  view* 
fsdnL  nnd  Mud  Mils  Idll  would  simply  cruse  lids  left  wing  exeluslvlsiri  In  eltmlnat* 
lug  from  jiirlsdleMon  of  tin1  "one-world  Warren  court”  consideration  of  (u)  Htnto 
finltMiihversIve  nieusures,  ih)  Pislernl  security  progrnms,  tv-)  proseentlon  for 
contempt  of  Congress,  find  (</)  measures  Involved  wllfi  snhverston  In  the  schools. 

121  The  Supreme  Court  tuny,  u rid 'often  does,  refuse  to  review  those  cases 
which  It  doe*  not  wish  to  review,  having  often  fnlled  to  review  ihclslons  of  the 
lower  cm  iris  favoring  null  CommunM*,  while  often  reviewing  cases,  nnd  passing 
favorably  niton,  decisions  affecting  pro  CommunlslH  or  Communists,  (,'i)  ff  nl 
wmne  future  clnti*  flu*  Congress  wishes  to  repeiil  Mils  law,  fading  Mint  It  Is  no 
toiigcr  tussled,  It  mny  readily  do  so.  ft  Is  I  rue,  Mail  If  the  Supreme  Court’s 
majority  were  a  Iritly  cons! Muled  Issly,  nnd  followed  Ms  only  duly,  of  Inter¬ 
preting  not  amending—  the  Constitution,  the  .tenner  hill  would  not  Im  needed, 

'rite  Ihm*  fuclnrs  mimed  nfswe  demonstrate  the  find  for  Hie  .tenner  bill, 
S.  20 Id.  The  excellent  article  hy  h.  llrent  lloxell  (Nntlonnf  Mevlew,  March  I, 
Ih.Vi),  Hums  It  tip  iiently  with  the  sentence:  "'flic  Kupreiuc  Court  has  taken  in 
making  isdlllcul  decisions ;  It  has  done  so  In  every  one  of  the  cases  to  which  the 
.tenner  Idll  Is  iiddrcssi'd,” 

No.  Hit?  Jeiiuer  hill  Is  not  ri  dangerous  hill.  Our  country  Is  In  dire  peril  not 
Ihtiiiihc  wllli  S,  2010  "I here  will  bo  no  Supreme  Court  to  set  the  same  course  for 
nil/'  hul  because  this  Warren  eourt  has  "set  the  same  course  for  all” — and  that 
course,  decidedly  (o  tin?  left. 

The  (sundry  Is  not  In  danger  because  llie  .fenner  Mil,  If  passed,  will  sacrifice 
"Ma*  protection  of  the  Anal  upi>cat  to  the  Supreme  Court,”  but  because  the 
Supreme  Court  has  demonstrably  shown  Mint  protect  Ion  applies  exclusively  to 
"Iho  pro-(VmmmnIst  viewpoint.”  These  are  the  very  causes  of  confusion  which 
(he  Jeimer  hill  will  eliminate,  not  cause. 

Many  members  of  Mie  Warren  court  should  be  Impeached.  That  la  a  long, 
dllllcull  process.  In  Ms  absence,  let  ns  bnve  8,  2010. 

Sax  Lkanubo,  Cam*'.,  February  2k*  1058. 

Senator  Wim.iam  Jknnkk, 

Jivfiuhlkan,  Indiana ,  United  (State*  Senate, 

\Vu*h1ngtont  IK  U.: 

In  full  agreement  with  your  bill  to  curb  Supreme  Court.  Their  decisions  on 
Communists  and  communlstn  Is  destroying  American  peoples’  trust  In  law  and 
courts.  The  Supremo  Court  Is  disregarding  the  basic  principle  no  people  or 
ideology  has  n  right  legal  or  otherwise  to  destroy  America.  The  United  States 
soldier  fought  for  the  common  good  of  the  United  States.  The  Supreme  Court 
decisions  arc  fighting  for  the  common  denominator  to  destroy  our  country, 
communism. 


Duane  V.  Colosimo. 
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Fort  Worth,  Tax.,  February  20, 1958. 


Senator  Wuxi  am  Jenner, 

Senate  Office  Handing, 

Washington,  I).  C.: 

Dear  Senator:  Just  to  ussuro  you  of  my  Interest  in  resolution  S.  2040.  We 
must  redefine  the  power  of  the  Supreme  Court  and  restore  to  Congress  Its 
power*. 

I  deplore  the  weakening  of  the  Smith  Act;  the  Mallory  decision;  enforcement 
of  Integration. 

Ix>t*s  restore  a  few  States*  rights  anyway— and  have  a  Nation  once  more  “of 
the  people,  by  the  people,  and  for  the  people.” 

Kegret  exceedingly  that  you  are  retiring— we  need  men  of  your  Integrity  and 
ability. 

Most  sincerely 


Mrs.  Jam £8  A.  Coker. 


Detroit,  Mich.,  February  £j,  1958. 

Dear  Senator  Jenner:  May  your  efforts  to  bring  out  a  bill  that  will  prevent 
our  Supreme  Court  from  selling  our  liberties  to  tlie  Communists  and  weakening 
our  trust  In  the  integrity  of  our  whole  legal  system  be  successful  and  we  shall 
bo  most  grateful  to  you  and  Senator  Eastland. 

We  are  opposed  to  the  wasteful  administration  of  much  of  our  so-called  foreign 
aid  since  we  apparently  have  few  honest  and  capable  men  to  manage  that. 

Let  us  regard  the  Hoover  Commission  findings  and  refuse  to  bankrupt  our 
laud  by  deficit  spcudlng. 

Yours  sincerely 


H.  0.  Cohoe. 


Norman,  Okiji.,  February  20,  1958. 

Hon.  Senator  William  E.  Jen  neb, 

Senate  Office  Building,  Washington,  D.  0. 

Dear  Senator  Jenner:  My  Human  Events  came  this  afternoon  and  I  was  so 
pleased  to  read  of  your  bill  (S.  2646)  that  Is  coming  up  for  debate  the  19th. 
Have  been  wanting  and  wishing  for  a  bill  to  curb  the  high  court  would  be  Intro¬ 
duced.  So  I  say,  thanks  a  million.  I  still  can  not  understand  why  men  like  you 
are  quitting  this  fall,  the  fight  to  try  and  save  America.  God  bless  and  help  men 
like  you. 

Sincerely, 

Mrs.  J.  O.  Clapiiam. 


Terrell,  Tex.,  February  28, 1958. 

Hon.  William  Jenner, 

Senate  Offttv  Building,  Washington,  1).  0. 


My  Dear  Senator  ;  I  am  in  favor  of  bill  No.  2646  proposed  by  yon  In  Senate, 
as  It  advocates  the  return  to  the  States  the  right  to  regulate  subversive  activi¬ 
ties,  home  rule  over  local  schools,  and  admission  to  the  bar  in  Individual  States. 
Very  truly  yours, 


Emil  R.  Oabtwrioht. 
Mrs.  M.  Cartwright. 


Arlington,  Va.,  February  28, 1988. 

Hon.  W.  E.  Jenner, 

CAafrman,  Senate  Subcommittee  on  Internal  Security, 

Senate  Office  Building,  Washington,  D.  0.: 


Please  lend  your  fullest  support  to  Senate  bill  2646  and  help  us  protect  our 
State  rights. 


Louis  0.  Carl. 
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Senator  William  B.  Jen  neb, 


Baton  Rouoe,  La.,  February  24, 1958. 


Senate  Office  Building  Washington,  D .  0 . 


Dear  Senator  Jenneb:  I  have  received  from  you  the  letter  containing  an 
announcement  of  the  public  hearings  to  be  held  on  your  bill  (S.  2646)  to  limit 
the  appellate  Jurisdiction  of  the  Supreme  Court  of  the  United  States,  by  the 
Senate  Internal  Security  Subcommittee. 

After  reading  the  text  of  the  proposed  legislation,  It  appears  to  me  that  the 
scope  of  the  bill  la  too  narrow,  since  It  would  only  limit  the  appellate  Jurisdiction 
of  the  Supreme  Court  of  the  United  States.  To  be  truly  effective  It  should  limit 
or  prohibit  Jurisdiction  not  only  of  the  Supreme  Court  but  of  any  Federal  court 
of  the  matters  covered  In  subsections  (1)  through  (5)  of  No.  1258,  chapter  81, 
title  21,  United  States  Code. 

It  would  be  my  opinion  that  In  order  for  subsection  (4)  to  be  effective  to 
correct  the  conditions  and  circumstances  that  have  occurred  In  the  past,  that 
It  should  be  rewritten  to  read  as  follows : 

"(4)  Any  law  or  executive  rule  or  regulation  of  any  State;  or  any  rule,  bylaw, 
regulation,  action,  policy,  or  practice  of  any  school  board,  board  of  education, 
board  of  trustees,  or  similar  body  concerning  (a)  subversive  activities  In  Its 
teaching  or  administrative  staff  or  other  employees  or  among  its  students;  or, 
(b)  curriculums,  financing,  appropriation  of  funds,  or  qualification,  discipline, 
or  assignment  of  teachers,  employees,  or  students;  or  (c)  construction  of  build* 
Ings  or  facilities  or  selection  of  textbooks.” 


Trusting  that  these  comments  may  be  of  some  assistance,  I  am, 

Very  sincerely  yours, 

Richard  C.  Cadwallader. 


St.  Petersburg,  Fla.,  February  22, 1958. 


Hon.  William  B.  Jenneb, 

Senate  Judiciary  Committee, 

Senate  Office  Building ,  Washington ,  D.  0 . 


Dear  Senator  Jenner:  Without  taking  your  time  to  read  a  lengthy  letter,  I 
desire  of  you  that  proposed  bill  S.  2646  have  your  unfailing  attention.  It  will 
be  the  biggest  and  most  important  opportunity  and  responsibility  that  you  have 
ever  had  to  do  something  toward  preserving  the  United  States  freedom  and  pre¬ 
vent  us  from  becoming  a  vanishing  race  and  committtlng  national  suicide. 

If  we  destroy  State  sovereignty  we  shall  lose  the  Republic  of  the  United  States 
of  America.  Our  enemy  has  made  the  claim  that  they  cannot  take  over  America 
as  easily  If  they  have  to  combat  the  sovereignty  of  48  States.  Why  hand  our 
country  over  to  our  enemy? 

Get  the  bill  S.  2646  enacted  into  law.  This  Is  your  responsibility  to  God. 

I  request  that  this  letter  go  Into  the  record. 


Very  truly  yours, 


J.  Baldwin  Bruce,  M.  D. 


General  Assembly, 

State  of  Illinois, 
February  19,  1958. 

Hon.  William  B.  Jenneb, 

Senate  Office  Building,  Washington,  D.  C. 

Dear  Senator  Jenneb;  I  note  by  press  reports  that  you  are  considering  retir¬ 
ing  from  the  United  States  Senate.  Tour  retirement  Is  very  much  regretted  by 
those  of  us  who  have  followed  your  career  as  one  of  the  few  statesmen  who 
have  had  the  Intelligence  and  Intestinal  fortitude  to  stand  up  and  fight  all 
elements  that  have  proren,  and  are  proving,  detrimental  to  the  welfare  and 
well-being  of  our  Nation. 

Your  retirement  will  definitely,  and  without  question,  be  a  loss  to  the  country. 
Men  of  your  ability  and  stature,  men  who  are  willing  to  make  the  personal  sac¬ 
rifice  for  the  good  of  the  country  and  fellowman,  have  always  been  In  a  minority. 

When  I  received  my  March  Mercury  I  was  very  encouraged  to  read  your 
article  and  to  find  that  you  are  introducing  legislation  to  spell  out  the  power  and 
function  of  the  United  States  Supreme  Court.  While  all  points  of  the  five-point 
program  are  of  great  Importance,  the  returning  of  States  rights  to  deal  with 
subversive  problems  within  their  own  borders  is  exceptionally  Important.  I 
contend  that  any  Member  who  would  not  restore  the  States  rights  as  laid  down 
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In  the  Constitution  should  never  In'  returned  In  Washington.  If  yon  rim  Just 
accomplish  lids  ll vo*|Hi1ut  program,  It  will  Ih»  added  In  llu*  tunny  grenl  things 
yon  have  ii«hh)|ii|iIIh1io«I  while  representing  the  people  of  Amorim.  II  Is  ln'yond 
my  conception  Hint  nny  Moodier  of  the  Senate  nr  House  would  refuse  tn  restore 
tho  rSnlit  of  our  United  SI  at  oh  Congress  to  «tonl  with  nn<|iic.stlounhto  trnllora  and 
In  restore  the  right  of  tho  Stale  tn  deal  with  11m  same  problem  within  Its  own 
1>order.  tn  my  opinion,  nny  Moodier  who  refuses  to  give  |»miK*r  protection  to  hi* 
Stnlo  and  Notion  Is  on  n  lower  level,  If  itosslldc.  tlmu  n  traitorous  Communist. 

Senator  .lenner,  the  ix'ople  of  the  Notion  know  Hint  you  hove  more  (him  enrneil 
your  retirement  and  nil  of  us  ore  greatly  appreciative  of  the  mniiy  tine  things 
you  have  accomplished  nml  we  do  hope  Mod  somehow,  someway,  you  will  remtdn 
lu  »i  strategic  ihwUIoii  to  offer  your  counsel  nml  guidance. 

Wishing  yen  the  lies'  of  everything,  I  tun 
Nit  ice  roly  yours, 

I’AUI.  W.  tlttOTI.KH, 

State  Senator. 


I 

i 
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Dm  i  ah,  Tk\.,  February  27,  tfl*t$. 


Senator  Wki.mam  Jknwkii, 

NYimfo  Offer  ttuibth ig,  ITiMMngfon,  />.  (*.: 

We  urge  passage  of  Semite  Mil  No.  *2010,  promised  hy  Senator  .lenner.  We 
deplore  weakening  of  the  Smith  Aet.  I  lease  tiielnde  provisions  In  2010  to  correct 
recent  dangerous  divisions  of  Supreme  Court, 

Mr.  nml  Mrs.  Ciiuik  It.  IIhioiit. 


i 


tin;  Wm  is.  Tkx.,  Match  .1,  W*s. 

Senator  Wii.uam  .tux  nek, 

Senate  Offer  ltutbttny9  \Va*htnylon9  O.  f\: 

Hill  No.  2010  Is  of  groat  ImjHirtmnv  to  the  future  of  lids  Nnilon.  Your  ofiorls 
on'  appreciated  hy  every  real  American. 

JACK  How  MAN. 


O.  T.  IIOKtl. 

iniUauapotlt,  hut.,  February  22,  /9JS. 

Prau  Senator:  Thanks  for  sending  us  a  eo|iy  of  Senate  hill  2010*  needless 
to  say  as  Americans  and  llooslem—we  are  for  It. 

We  are  also  against  rid  Ideas  foreign  aid.  We  are  against  Federal  aid  to  edit- 
eatlon.  Wo  are  against  throwing  money  away  on  11,0. 

Now  we  an'  for  Senator  .lenner  and  most  sorry  to  hear  Unit  you  dad  It 
necessary  to  rotln' — but  we  believe  we  umlerstiuid  and  welcome  you  hark  to 
lloes  lor  I  and. 

Our  very  Ivst  wishes. 

O.  T.  mid  I  a:\ohv  How. 


Inihanaihois,  I  mu.,  February  ito,  IU5S. 

Senator  Wiu.iam  K.  Jen  nek, 

Senate  Offer  lUiildituj, 

lYa*Mripf<»t,  /).  V. 

Dear  Senator  Jknnrr:  Nothing  which  has  originated  fit  Congress  tn  years  has 
encouraged  us  ns  much  ns  your  blit  2040.  With  its  passage  this  country  Just 
might  have  a  chance  of  survival. 

I  am  wondering  if  you  can  send  us  50  copies  of  the  bill  or  of  the  mimeographs 
sent  in  your  last  mailing.  We  are  ordering  an  equal  number  of  the  pamphlet 
Nine  Men  Against  America  to  send  out  with  It.  About  0  weeks  ago,  we  dis¬ 
tributed  over  the  country  a  number  of  the  booklet  the  Star,  published  reprinting 
its  editorials  on  the  Supreme  Court  and  n  number  of  newspapers  said  they 
intended  to  use  them.  We  will  try  now  to  get  them  to  urge  passage  of  2040. 

It  ts  probably  unnecessary  to  tell  you  how  Fred  and  I  feel  on  these  other 
Items,  but  please  add  two  more  names  to  your  oonstUutents  opposing  foreign  aid 
or  "loans  ”  With  the  obvious  business  recession,  surely  Members  of  Congress 
can  see  that  Americans  need  help  too.  The  ridiculous  spectacle  now  taking 
place  in  Washington  to  influence  their  votes  should  anger  them.  No  money 
should  be  appropriated  this  year  aud  the  spenders  can  still  do  very  welt  with 
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llio  backlog.  Tliu  villi  nmdo  work,  WPA,  sort  of  f IiImr  could  quickly  send  uh 
iilo  I  lie  economic  collapse  the  Jtusshm  lenders  Imve  predicted.  There  should 

Im»  n  hIiii rp  curfnllmciif  of  nil  . . wile  sjiendlng  nnd  n  sizable  lax  cut  should 

w  nmtle  to  encourage  buying  nml  production.  And  no  summit  meeting. 

You  Imve  given  so  much  time  to  lighting  thin  frustrating  battle  Hint  wo 
on  limit  criticize  your  decision  nol  to  run  again,  hut  wc  nro  very  unhappy  nlxmt 
H  :  there  lire  mi  few  left  In  Congress  ulio  renlly  represent  Americium. 

Sincerely, 

Chamotte  O.  Hallweo. 

_  Mr*.  Frederick  ft.  Hallwcg. 


Hon,  William  E.  Jen.nkh, 

Sr  tin  tor  from  hut  hum. 

Senate  Office  HuUdiup, 

Washington,  /#.  V . 


Soittii  Ohanok,  N.  .1.,  Frtn  twry  20,  1958. 


MV  Hear  Senator  Jkn.nkk:  |  imve  rend  with  considerable  Interest  the  slnte- 
im*nt«  nimte  by  you  In  connection  with  Semite  hill  H.  2010  Introduced  for  the 
pur|Hise  of  limiting  the  npiiellnle  Jurisdiction  of  the  Fulled  Stole*  Supreme  (Vnirl. 
I  refer  pnrllcnhirly  to  Ihe  pamphlet,  tinted  August  7.  !Wi7,  con  In  In  lug  your 
remarks  nt  the  henrtng  liefore  Ihe  subcommittee  to  Invest Igutc  Ihe  mlinlnlslrn- 
lion  of  the  liileriml  Security  Ad  nml  other  hdernnl  necurlly  lnws  of  Ihe  Coni- 
mlttee  on  Ihe  Judiciary  of  the  United  States  Sennte.  If  it  will  not  inconvenience 
you  too  greatly,  I  shall  appreciate  your  sending  me  0  or  7  crude*  or  the  printed 
stntement,  dated  Wednesday,  August  7,  1057. 

Uko  tunny  Americans  with  whom  1  have  discussed  Hie  slhmtlon,  I  am  deeply 
dlsIrcKseil  nt  the  isisltlon  tnken  by  Ihe  Fulled  Stnles  Supreme  Court  In  tunny 
recent  eases  Involving  Internal  security  measures.  Mke  ninny  olhers  with  whom 
I  have  ftilkod,  I  cniimd  understand  what  Is  motlvnllng  the  Court  In  taking  the 
IKMltlnh  tt  has  unless  there  are  reasons  known  only  to  the  menders  of  the  Court 
mid  nt  which  others  ran  only  guess. 

To  u  eeriiiln  extent,  of  lonrse,  appointments  In  Hie  Fulled  Slntes  Supreme 
Court  have  nlwnys  liecn  dictated  hy  |h»] It lr*nl  considerations.  However,  I  lie- 
1  love  Hint  since  HKIft  the  Fulled  Slntes  Supreme  Court  has  been  nothing  hut  a 
political  football,  and  Hie  qiinllty  of  ihe  appoint***  to  Hie  Conn  since  President 
HoosevelFs  time  has  Itceii  deteriorating  so  steadily  that  today  the  nverngo 
American  has  little  or  no  re*|>cct  for  Ihe  Court,  although  ns  an  Inherently  law- 
abiding  iieople  they  continue  In  ol>cy  the  decisions  handed  down  hy  the  Court. 
How  long  they  will  continue  to  do  so,  however,  Is  anybody's  guess.  Nor  Is  that 
the  final  stopping  |mlvit.  Disrespect  for  Hie  HnprtTnc  Court,  or  Its  members, 
breeds  contempt  for  all  other  courts.  It  Is  only  a  short  step  from  that  to  a  com¬ 
plete  breakdown  of  respect  for  any  law  and  order. 

Very  truly  yours, 


Jay  K.  Hailey. 


Senator  Win, jam  K.  Jkn.nkr, 

Nniutc  Office  nniUUnu, 

Washington,  D,  0 . 


Dkttroit,  Mien.,  February  2\%  1058. 


Dear  Senator  Jknner:  I  understand  your  bill  to  curb  the  Jurisdiction  of  the 
Supreme  Court  of  Ihe  United  States  Is  coming  before  the  legislature  this 
week.  These  Justices  nrc  nine  men  working  against  our  country.  The  passage 
of  this  Mil  Is  vital  to  Hie  existence  of  our  land.  Its  Importance  cannot  be  over¬ 
emphasized.  I  do  ho|>e  this  Mil  losses. 

Yours  sincerely, 


Mrs.  Ei.na  Ambrose. 


lion.  William  K.  Jknner, 

United  8tates  Senate, 


Philadelphia,  Pa.,  February  21,  J958. 


Dear  Sir  :  I  Just  want  to  tell  you  that  I  have  written  to  Senator  Eastland 
to  ask  him  to  Imve  his  committee  approve  your  S.  2646  and  send  it  to  the  floor 
of  tho  Sennte  as  quickly  ns  possible.  It  is  vitally  important. 

Sincerely, 


Elizabeth  S.  Abbot. 
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Hai  ku,  Imo.c  February  48,  lOZs, 

Senator  William  R  Jknnkh, 

J>,  (/. 

Dkah  Mr,  Hknatok:  Advlno  I  think  your  blit  to  curb  the  CommuntHt-lovhig 
court  should  tto  tlio  Unit  not  of  Congress. 

1  suggest  to  thoHo  wild-eyed  so-called  llltoriilrt  to  rend  tho  11111  of  nights,  which 
says  tho  people  mily  cno  change  tho  rules  and  policies  of  tho  (lovernmont,  K 
further  suggest  Unit  most  jteopto  aro  conservative  nml  regular,  mul  to  my 
knowledge  oppose  protecting  Commies  with  the  Court  unit  paying  tuxes  to  feed, 
clothe,  nnd  arm  them. 

What  we  ho  rely  need  Ih  more  Honntnra  mid  Heprescntnllvc*  to  work  for  us, 
Yours  truly, 

W.  I*.  AtlKX, 


Auvk.nhk  lArmittH 

Tho  following  letters  express  opposition  to  the  hill.  They  lire  not 
a  selection  hut  constitute  Al.li  tiro  adverse  letteis  that  were  Wei  veil : 

Wiiitr  Sulphur  Rw.inob,  Mont.,  February  18, tOS8, 

Hon.  Jauka  0.  Wabti  and, 

Senate  Office  Hulldinp,  Washington  />.  0 . 

Pkah  Hrnatoh  Nahtlano:  Hy  courtesy  of  your  offico  n  copy  of  tho  notice 
dated  February  il  1058  relative  to  hearing  on  Hoiinto  hill  2(Hd,  has  been  placed 
In  my  hands,  I  thank  you  for  bringing  this  hearing  to  niy  attention. 

While  1  am  not  la  n  position  to  appear  at  tho  hearing,  there  aro  somo  things 
X  should  like  to  say  about  the  hill. 

I  have  followed  with  Interest  the  discussion  of  vnrlorus  poposnla  brought 
forward  during  tho  last  few  years  with  a  view  to  curbing  tho  Supremo  Court. 
Ono  which  1  recall  was  a  measure  which  would  limit  continuation  of  appoint¬ 
ments  to  5  or  10  years.  At  tho  expiration  of  such  period  tho  uamo  of  tho  In¬ 
cumbent  would  be  again  brought  beforo  tho  Scnnto  and  unloss  his  appointment 
were  reconfirmed  Ids  tenure  of  olltco  would  coaso  upon  tho  expiration  of  such 
limited  period. 

In  my  own  thinking,  I  rejected  this  proposal  as  being  contrary  to  tho  lettor, 
spirit,  and  manifest  Intent  of  tho  Constitution,  which  Is  to  provide  for  a  Federal 
Judiciary  completely  Insulated  at  every  contact  point  from  political  or  economic 
pressure. 

Tho  proposal  embodied  In  this  bill  Is  certainly  less  objectionable  than  the  one 
I  have  chosen  for  purposes  of  Illustration.  It  Is  objectionable  because  in  cases 
falling  within  any  of  the  classifications  Nos.  1  to  5,  Inclusive,  the  Supremo  Court 
would  be  ousted  of  Jurisdiction  to  review  and  to  correct  errors.  If  there  were 
conflicting  decisions  in  circuit  or  State  courts,  no  way  would  be  open  by  which 
to  have  tho  law  Anally  settled  and  clarified.  Conceivably,  also,  cases  falling 
within  the  enumerated  categories  might  arise  involving  constitutional  violations 
of  a  very  serious  nature,  In  addition  to  and  wholly  unrelated  to  tho  specific  ques¬ 
tions  which  this  hill  would  deprive  the  Court  of  power  to  review.  Under 
the  wording  of  the  opening  paragraph  of  the  bill,  the  Supreme  Court  would 
be  deprived  of  jurisdiction  to  review  such  errors  because  of  the  presence  In  the 
case  of  one  or  more  of  the  questions  specified  by  the  statute. 

I  sincerely  believe,  sir,  that  no  effective  method  of  curbing  the  Supreme  Court 
will  ever  be  found,  except  the  one  way  prescribed  by  the  Constitution — Impeach¬ 
ment.  It  Is  quite  consistent  with  human  frailty  and  the  softness  of  our  times 
that  Congress  should  seek  correctives  which  will  not  seriously  hurt  anybody 
or  arouse  bitter  opposition.  Our  national  dilemma  has  reached  a  stage  at 
which  it  Is  probably  true  that  not  only  the  Justices  of  the  Supreme  Court  but 
many  high  exeontlve  officers  and  Members  of  Congress  have  In  one  way  or 
another  violated  their  oaths  of  office.  In  such  a  state  of  affairs  it  seems  to  me  a 
pitifully  weak  gesture  to  spend  time  In  consideration  of  a  bill  which  at  best 
Is  no  more  than  a  manner  of  hitching  the  trouble  on  behind.  To  me  It  seems 
obvious  that  unless  and  until  the  American  people  can  place  In  Congress  domi¬ 
nant  majorities  with  the  plain,  old-fashioned  guts  to  bring  Impeachment  charges 
nnd  prosecute  them  rigorously,  the  Congress  will  never  reclaim  Its  rightful 
'place  In  our  political  system  and  the  Supreme  Court  will  not  be  curbed. 

Very  respectfully  yours. 


Joseph  T.  Wilson. 
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,  ,  M  (IkKicNfUMTiJr,  Ian.,  March  /,  1058. 

HKNAtK  InTUHNAI,  HWtlfKITV  HUIlCOH  |(| r/KK, 
ll'oi  Afttp/on,  IK  V . 

liKAit  Him:  If  (i  Is  Iruo  Hint,  of  mom  than  IfiO  letter*  nml  i*»deurdx  you  have 
m-olycHl  concerning  the  Jcmicr  Mil  lo  curb  tfm  \ mwer*  of  tin*  Huprcmo  Conn, 
only  I  tuiN  Ikhoi  nunliiNt  II,  yon  inny  mM  I  mom 
I  endow inn  ojlllorliil  ttini  ©xiietly  expresses  my  position.  if  yon  consider  tho 
Ht*  I  oM*IllHpiil(,h  loo  lllM*rrt>.  please  mini  llio  opinion  quoted  from  Hio 

C"lili*dK<>  I  rlbum*. 

Very  Iruly  yours, 

Khmina  Mim*, 

1000 Haul h  (Jollc ye  Avenue,  VreenmnUe,  Ind. 


Kdw'ahoK.  Ilowc,, 

Ilofcroiico:  Hill  8. JMW  "'***  '*W*  *'  /W"' 

Hoiinlor  Jamkh  ().  Kaktiand, 

Chairman,  Hemic  Committee  on  Judiciary, 

Hcnalo  liullding ,  Washington,  Ik  V . 

IMah  Mknator:  Merely  proving  Mil  8.  mill  Ik  prluin  fade  evidence  certain 
Member*  of  Uingres*  are  ellher  mmwnre  or  carelessly  Iruo  rime  Hie  historic  dis¬ 
cussion*  nml  event*  out  of  wlildi  our  (knistltullon  emerged,  It  might,  tlierefore. 
I>e  a  good  Idea  for  these  certain  Member*  of  </ongrc*x  to  go  back  to  high  school 
?S*J  11  r«r0H  ,f,r  1,1  A,m’rl(,mi  IdKlory  to  learn  all  over  ugafri  why 

\\  aHliIngton,  Franklin,  Madison,  nml  tlio  real  of  the  boy*  believed  In  n  Hupretne 
n  ?  . ,y  yf,]lr  It  wan  to  keep  In  order  the  executive  nml 

they  damn  well  pleaKwf  K°mmnont  fro,n  K°,nK  on  the  wild  and  doing  anything 

Thin  being  mi  election  year,  when  ninny  Member*  of  Congress  will  bo  busy 
innk lug  theli  promises  to  the  elector*,  the  suggestion  to  go  bnek  to  high  *choM 
t  S  v1  n«7  f  might  do  them  Horne  good,  I*  not  practical  at  the  moment! 
Animated  by  the  de«lro  to  eullghten  Omgresx  and  perhaps  thereby  preserve  our 
freedoms,  koiiio  associates  of  mine  have  requested  that  I  take  you  boy*  on  m 
Jaunt  In  the  time  machine  back  to  Philadelphia  In  the  year  of  our  Lord  1787. 

When  those  wise  statesmen  met  there  to  formulate  a  Constitution  to  replace 
the  Inadequate  Artlele*  of  (Vmfedcrallon,  they  Imd  the  objective  to  create  an 
liiHtriiment  making  possible  "a  supreme  law  of  the  land'"  for  a  powerful  central 
govern  "lent,  yet  restrained  hy  till*  name  Instrument  from  usurping  the  "Inalienable 
rights  of  the  people  anil  rights  of  the  re*j>cdlvi!  Htnte*  of  the  Union.  The  isola¬ 
tion  was  the  creation  of  three  separate  divisions  of  government,  each  with  It* 
own  powers,  legislative,  executive,  and  Judicial. 

, I,rovl,,<*J1tt°  Prevent  exceeding  their  respective  powers;  the  Judl- 
dal  division  "was  vested  In  one  Hupreme  Court  and  Inferior  courts  that  Congress 

«vi«n  i^Aa  nnlliJ  CH,a.b1!t8,,‘M  The  Judicial  ikjwers  granted  hy  the  Constitution 
extended  to  all  cases  In  law  and  equity  arising  under  the  Constitution  and  ar* 
spelled  out  hi  the  Constitution  In  understandable  language  and  detail 
» wie  P°wer8  In  Judicial  division  gave  It  the  last  word  on  laws  passed 

by  Congress  aud  the  conduct  of  legislative  and  executive  divisions,  to  beexer- 
mfSLt0*Prc^enf*ncls  °J  0°vcrniucnt  not  granted  by  the  Constitution.  Thus  It 
became  the  heritage  of  future  generations  protecting  them  from  the  Illegal  on¬ 
slaughts  of  Presidents,  legislators,  big  government,  and  bureaucrats.  Preventing 
f  U»h  y  fln(,lcolIl#ecll1veIy  from  Impairing  the  rights  and  freedoms  of  the 
ConsuiuUon6^  08  UP  °  8  P  UCe  *he  rule  °*  °ne  Umn  0r  wen  the 

l^?UDtry  5as  bcea  affllcted  wUh  Periodic  breakdown  of  political 
our  rule^whpn^H  h  M  a  n f  °^Part^8  became  the  guiding  consideration  of 

USS®  |Wi14tic  ans  ,ov*n£  themselves  more  than  their  country  "mouthed 
Were  h.ear<1  a0  umre",  when  statesmen  were  conspicuous 
by  their  scarcity.  Today  we  are  In  such  an  era. 

In  these  debased  periods  of  our  political  history  Presidents  or  Members  of 

SK?*  °.f  the  S"Preme  Court,  or  as  in  the  prS  roaon 

for  bill  S.  2640  disliking  for  vote-catching  purposes  decisions  of  the  Court,  have 
attempted  to  emasculate  the  Judicial  division  by  whittling  down  Its  corrective 
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powers:  imwer#  granted  for  the  preservation  of  our  freedoms,  to  curb  tlio  ambi¬ 
tions  of  would-be  dictators  or  I  lit*  wIiIiiih  amt  unlawful  desires  of  legislators. 

In  tho  imst  (host'  rubier#  of  our  freedom#  Imve  Ihhui  thwarted  by  the  volro  of 
an  alerted  people.  We  hold  that  tdll  8.  2d  111  should  likewise  bo  rejected,  thereby 
defeating  an  atteiinit  to  umlermlue  the  very  foundation  that  Ihik  sustained  and 
made  possible  the  survival  of  the  democratic  form  of  government.  It  should  he 
defeated  as  another  attempt  to  dilute  the  powers  of  (tie  Judicial  division,  to 
weaken  the  ana  ml  at  the  Kate. 

Very  truly  yours, 

Hu  w  Atm  K.  I  low  k. 


Huahkokii,  I'A.,  Cehniary 


Hon.  .1  amkk  Kahtiand, 

CMi/ramn.  (fuff  rtf  St  it  tv*  Senate  <t  tut  (da  ry  Committee, 
United  State  *  Senate,  Wa*h(uyt<m,  />.  C. 


J)kar  Mh.  Hahti.anu:  ltecent  news  reports  stated  that  a  Mil  proposed  by  Seim- 
tor  tlenuer  Is  before  a  Senate  .ludtelnry  Subcommittee  for  consideration.  The 
blit  hi  question  would  reduce  the  isavers  of  the  Supreme  Court  to  entertain  apiwnls 
In  eases  tuvolvliiK  subversion. 

I  note  also  that  various  organisations.  In  addition  to  the  Veterans  of  ForelKU 
Wars  (VFW),  have K«ne on  record  In  favor  of  theblll. 

May  1  |H>lnt  out,  as  one  veteran  belonging  to  the  Veterans  of  Foreign  Wars, 
that  I  am  strongly  opposed  to  the  proposed  bill,  and  sincerely  liopo  your  com¬ 
mittee  will  consider  very  seriously,  mid  oppose,  any  limitation  iiimn  the  Supremo 
Court. 

History  shows  11ml  many  iwrlod#  In  the  past  Imve  seen  the  Supreme  Court  mak¬ 
ing  unpopular  decisions.  If  they  bad  boon  limited,  many  of  Urn  protections 
afforded  cttlxeus  today  would  lie  lost.  I  believe  all  three  branches  of  our  Govern¬ 
ment  must  he  strong,  but  none  at  the  expense  of  the  others. 

Sincerely  your, 


John  11.  Mkzler. 
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